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INSTRUCTIONS 
 
There are two questions on this examination.  During an oral examination, I shall ask you to 
answer both questions.  If you are writing the examination, you should answer both questions.  
Each answer will receive equal weight. 
 
Read the questions carefully and take time to think carefully about them before you draft any 
answers.  Remember that the purpose of giving you 24 hours for the examination is not to 
consume one day of your life on antitrust issues but to enable you to prepare well-crafted 
responses to the questions. 
 
You may use the Gavil, Kovacic, and Baker casebook and any notes you have, but no other 
materials. 
 
For those students taking the examination as a written examination, the total length of your 
answers to the two questions must not exceed 3000 words.  Please type or write as legibly as 
possible and use only one side of each page on which you write.  Please include a word count for 
the examination. 
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I 
 

 Pleasant County is located in a state in the Northwest.  It is composed of 28 townships, 

covers about 570 square miles, and has a total population of 325,000.  The closest large city is 

Metropole, which is located in a neighboring state and lies between 20 and 50 miles from 

locations in Pleasant County. 

 Despite its relatively small size, Pleasant boasts a hospital, Acme Heart Center (“Acme”), 

that is nationally recognized for the quality of its cardiology and pulmonary services as well as 

for its high scores on surveys of patient satisfaction.  Acme specializes in critical, advanced 

cardiac interventional procedures, and it draws patients from many Western states.  Acme is a 

not-for-profit charity hospital with 150 beds, and it is one of only four hospitals in the U.S. that 

are legally exempt from collecting insurance copayments and deductibles from its patients.  

Before 2011, Acme did not have an emergency room. 

 There are four other hospitals in Pleasant County.  Two of these are owned by Baker 

Healthcare (“Baker”), and one of them, Dominion Hospital (“Dominion”),  is the one among the 

four that is located closest to Acme.  The two Baker hospitals have a total of 600 beds.  Both 

Dominion and Baker’s other facility, Excelsior Hospital (“Excelsior”), have emergency rooms as 

does one of the other two hospitals in the county. 

 Regulators, applying state law, issue Certificates of Need to regulate the procedures that 

hospitals may perform.  In making decisions about the procedures that hospitals may perform, 

the state regulators rely on their assessments of local area need. 

 Before 2008, the Baker hospitals were unable to provide advanced cardiac interventional 

procedures of either an elective, non-emergent character (for example, non-emergent angioplasty 

and cardiac surgery) or of an emergency character (principally emergent/primary angioplasty).  
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Because the Baker hospitals were unable to perform such procedures, they transferred patients 

requiring those procedures to other area hospitals.  These included the hospitals in Pleasant 

County that had obtained a Certificate of Need for both elective and emergency procedures of 

this type – namely, Acme and Forest Hospital – and for elective procedures Metropolitan 

University Hospital (“Metropolitan”), which is located in Metropole and was entitled by its 

state’s regulators to perform the procedures.  Patients requiring emergency procedures were 

generally not transferred to Metropolitan because the transit time would have been considered 

unacceptable since those patients needed immediate care.  For most patients who needed either 

elective or emergency procedures, the Baker hospitals – Dominion and Excelsior -- made the 

transfer to Acme. 

 In January 2008, because of a perceived local need, the state regulators granted Dominion 

permission to perform a limited number of advanced cardiac interventional procedures on an 

emergency basis.  Also, early in 2008, Dominion entered into an agreement with the Cardiology 

Care Group (“CardioCare”), a well-respected group of cardiology specialists located in Pleasant 

County, that made CardioCare the exclusive provider of cardiology services at Dominion.  

Shortly after signing that agreement, CardioCare agreed with Metropolitan that CardioCare 

would give first preference to Metropolitan when making recommendations for hospital referrals. 

 Records show that by the middle of 2008, Dominion transferred almost all of its patients 

requiring advanced cardiac care to Metropolitan.  Baker’s records also contain an email message 

by a Baker employee that refers to a report about recent occasions on which Dominion patients 

were transferred to a hospital other than Metropolitan.  The report refers to such instances as 

“leakages.” 
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In addition, a December 2008 article in a local newspaper, The Pleasant County Post, 

reported on the status of hospital services in the county.  It quoted several patients who had 

required advanced cardiac interventions and who had been initially treated at Dominion and then 

transferred to Metropolitan despite their expressed preference to be sent to Acme.  The patients 

said that when they voiced their preference for Acme, employees of Dominion spoke 

disparagingly of Acme and eventually persuaded the patients to go to Metropolitan instead.  

Dominion attempted to compensate for the greater distance from it to Metropolitan than to 

Acme, which made Metropolitan an unattractive option for patients requiring emergency 

procedures, by using helicopters to transport the patients.  There is some question about whether, 

even with the helicopter transport, in some cases the transfer time exceeded medically 

recommended limits.  The newspaper article also cited “informed sources” who spoke of an 

email message from the President of CardioCare in which she contemplated the possibility that 

Acme might be caused to leave the field of advanced cardiac interventional procedures and that 

Acme’s departure could be hastened if patients were no longer transferred there. 

*** 

 Several parties are considering initiating antitrust claims.  The parties include: 

(1) the Assistant Attorney General for Antitrust of the U.S. Department of Justice, 

(2) Acme, 

(3) Roger Redux, a patient Dominion had transferred to Metropolitan who suffered 

complications from his advanced cardiac interventional procedure at Metropolitan 

and needed to have a follow-up procedure performed at Acme. 

Based on the information given here, assess the possible antitrust claims each of these 

three parties may have. 
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II 

 In a recent commentary entitled “Antitrust:  Is It Law Enforcement or Regulation?,” the 

author made the following remarks: 

 There cannot be law enforcement without law.  Antitrust enforcement 
cannot correctly be viewed as law enforcement because there is no such thing as 
antitrust law.  As Justice Abe Fortas said:  “Antitrust in the United States is not … 
a set of laws by which men may guide their conduct.  It is rather a general 
sometimes conflicting statement of articles of faith and economic philosophy.” 
 
 By Supreme Court interpretation of § 1 of the Sherman Act, any 
communication between competitors concerning price is a federal crime even if 
no price was fixed, or, if it was, without consideration of whether the price was 
fixed above, below or at the market price, and without any consideration of 
whether the defendants’ conduct resulted in efficiency.  Here we have law.  
Prosecution for violation is clearly law enforcement. 
 
 Under Supreme Court doctrine, § 7 of the Clayton Act can be invoked to 
stop any corporate merger.  There is no ascertainable rule that allows prediction of 
which mergers will be held up and which will be ignored.  Government 
interference with mergers is not law enforcement.  No rule of law is being 
enforced.  Nor is it regulation by any announced standard such as “public 
convenience and necessity” or “reasonable rate of return.”  Governmental merger 
review and control is best understood as politically expedient interference with 
freedom of contract.  The Hart-Scott-Rodino Act filing requirement is a tax on 
proposed mergers. 
 
 Enforcement of a law against attempting “to monopolize” – an offense 
prohibited by § 2 of the Sherman Act – is impossible because the concept of 
“monopolizing” contains no guide to distinguish between legal and illegal 
conduct on the basis of facts.  Every seller has a monopoly of his own product at a 
particular time and place.  Without government help, he cannot extend or preserve 
this monopoly.  He cannot preserve it from competitors without continuing to 
offer a better price, quality or service than they do.  By doing so, he is attempting 
to monopolize. 
 
 Whether conduct, such as offering an improved product or a discount, is 
characterized as “anti-competitive,” “exclusionary” and illegal, or “pro-
competitive” and legal is a subjective determination of the decider and not the 
result of any difference in the facts.  The same conduct is both and can be labeled 
either way. 
 
 The Antitrust believer imagines a world of undifferentiated products in 
price equilibrium – a world neither possible to achieve nor desirable if it were.  
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Abandoning this dream-world, would cause the whole antitrust house of cards to 
collapse. 
 

*** 
 

 You have been asked to contribute to a journal symposium discussing this commentary.  

You should address the general thrust of the commentator’s remarks and specifics that are 

relevant to your theme.  You are not expected to address all of the commentator’s specific points, 

nor could you possibly do that within the word length you have been given.  What would you 

say? 


