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YALE LAW SCHOOL 

2014 Spring Term Examination 

_____________________________________________________________________________ 

Antitrust 

Mr. Priest 

_____________________________________________________________________________ 

INSTRUCTIONS: 

This exam consists of three questions.  Each question for grading purposes will be 
weighted equally.  The exam in total consists of 5 pages, including this cover page.  Make sure 
you have each page.  Each question has a two-page limit.  A "page" is defined as a double-
spaced typewritten page.   The page limits will be strictly enforced and adventures with typefaces 
and margins are not encouraged.  Page limits intentionally have been kept short to stimulate a 
well-organized answer.  I view them as generous; you need not exhaust each page limit. 

You are given twenty-four (24) hours to write this examination.  You must return the 
examination as instructed by the Registrar within 24 hours of the time you receive it.  Late 
examinations will not be accepted or graded.  You may return the exam before the expiration of 
the 24-hour period.  You are allowed to use your name as identification, though I know the 
Registrar’s policy is different.  If you wish anonymity, please enter your Exam ID number in 
place of your name.  My Administrative Assistant will ensure that a sufficient number of exams 
bear numbers to keep me from identifying any one of them.  If you write the exam by hand, write 
only on one side of each page. 

The purpose of the exam is to test your ability to think and reason clearly.  Substantial 
time should be available so that you may give serious thought to the problem, organize your 
answer, and rewrite your response carefully.  A concise answer, otherwise equivalent, is strongly 
preferred to a prolix answer. 

It is unnecessary for you to make reference to any published or oral source, especially the 
instructor.  Please do not include the monopoly graph or any variations.  Citations to cases are 
unnecessary, and not appreciated, unless they serve to shorten the discussion.  It would be a 
waste of time to research any issue.  I assure you that there is no source that might provide an 
adequate discussion, including the casebook.   In fact, the instructor has not figured out answers 
to these questions.  Grading will be on quality of analysis, not on conclusion. 

Because it is a take-home exam, and because it may be written at any time during a long 
exam period, I must ask for special care with regard to maintaining confidentiality of its 
contents.  Collaboration during the taking of the exam is prohibited.  If you discuss the exam 
after you have taken it, please make certain that all within earshot have also completed the exam.   

I truly hope you enjoy the exam.  I apologize once again for the disjointed nature of the 
class this semester. 
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Question I:  Page Limit:  2 pages. 
 
 Companies A and B are Canadian mining companies.  During the period of the alleged 
antitrust violations, Company A owned between 46 percent and 60 percent of Company B’s 
stock and, thus, controlled Company B.  The two companies dominate the production and sale of 
sulfur dioxide in Canada and, ultimately, in the U.S. 
 
            The question at issue involves the agreement of these companies to enter distribution 
agreements for the sale of sulfur dioxide in the U.S. 
 
            Sulfur dioxide is a byproduct of the smelting of nonferrous minerals (ask Noah; but it’s 
not important what those are).  Sulfur dioxide reacts with the water vapor in the atmosphere to 
create sulfuric acid, which is the acid in acid rain.  For environmental reasons, the Canadian 
government has imposed increasingly severe limitations on its mining companies to process the 
sulfur dioxide into sulfuric acid which, unlike sulfur dioxide, does not enter the atmosphere and 
so does not contribute to the formation of acid rain.  There is a market for sulfuric acid—it is 
used in manufacturing fertilizer, paper, and other products—but there is a limited demand for it 
in Canada and it is costly to store because of other environmental regulations of the Canadian 
government. 
 
            As a consequence, both Companies A and B found that they were producing excess 
amounts of sulfuric acid.  They looked to the U.S. market which had a much greater demand for 
sulfuric acid, but initially had no distribution networks available to them. 
 
            Companies A and B entered into an agreement with several U.S. manufacturers of 
sulfuric acid for the U.S. manufacturers to become distributors of Companies A and B’s product 
on the condition that the U.S. manufacturers curtail their own production of sulfuric acid. 
 
            According to testimony in the case, “The U.S. producers were afraid that unless they 
agreed to become distributors for the Canadian companies, those companies would create their 
own U.S. distribution network and underprice the U.S. producers, driving them out of the 
sulfuric acid market.”  There is evidence that the Canadian companies threatened as much. 
 
            The two Canadian companies entered into contracts with several U.S. producers that, in 
exchange for agreeing to become a distributor of the Canadian companies’ sulfuric acid, each 
producer would curtail its production and be compensated by being awarded an exclusive 
territory in which to distribute the Canadian companies’ product; called in the trade “shutdown 
agreements.” 
 
            The case at issue is a private action brought by U.S. companies that purchase sulfuric 
acid as one of the inputs into their production of chemicals. 
 
            Please draft an opinion resolving this case presuming that what I have given you is the 
entire record of the case. 
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Question II:  Page Limit:  2 pages. 
 
            Comcast, a large telecommunications company, has proposed to acquire Time-Warner, 
both a cable and entertainment provider, for $45 billion.  Jurisdiction of the first level of 
approval of the acquisition is with the Federal Communications Commission (FCC) which will 
take Sherman Act issues into account.  There may also be subsequent antitrust challenges to the 
acquisition. 
 
            Because cable service is typically local, except for competing satellite services such as 
DirectTV and HughesNet, among others, Comcast and Time-Warner do not compete for cable 
service in any local area. 
 
            There has been substantial political agitation over the proposed acquisition (Al Franken, 
for example), which can be ignored. 
 
            The issue raised here is that Netflix, the streaming movie and television business, has 
moved to intervene in the FCC proceedings evaluating the proposed acquisition.  Netflix claims 
that Comcast’s acquisition of Time-Warner would give the company “unprecedented control 
over high-speed internet access in the U.S., power that it could use as ‘anticompetitive 
leverage.’” 
 
            Netflix’s position is somewhat complicated because, some few months ago, it entered 
into an agreement with Comcast for more direct connection to the cable network’s internet 
backbone. 
 
            You are an attorney for Netflix.  Comcast and Time-Warner have filed briefs before the 
FCC (with more to follow) arguing that Netflix should not have antitrust standing to oppose the 
proposed acquisition. 
 
            As attorney for Netflix, outline or write (2 pages maximum) an argument defending 
Netflix’s standing to oppose the acquisition.  
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Question 3:  Page Limit:  2 pages. 
  
 [This question involves a current issue in sports.  I think it is an interesting issue, but I 
sincerely do not want to advantage those members of the class who follow sports and who have 
seen news reports and discussion of this issue as against those of you with more important things 
to do.  Thus, I insist that all of you apply your analysis only to the facts that I present below, 
which I think are the most salient facts, not to any other information or analysis that you might 
have seen.  Frankly, I don’t think that there has been any serious analysis of this issue in the 
press, so those of you who have not followed this issue probably have an advantage.] 
  
            The National Basketball Association (N.B.A.) consists of 30 teams, most in different 
cities; some large cities have two teams (a fact irrelevant).  Many of these teams are owned by 
individuals; some by consortiums.  The owners of the teams gain the revenue from ticket sales, 
franchise fees from companies providing services at the games—hot dogs, beer, etc.—from 
television rights and other revenues shared among the teams of the Association. 
 
           The owner of one of these teams, Mr. Donald Sterling, owner of the Los Angeles 
Clippers, was recently revealed on social media as having expressed racist—anti-black—
comments to a person.  (Apparently, a mistress but this has nothing to do with the antitrust 
issues.) 
 
            After confirming that the comments were those of Mr. Sterling, the Commissioner of the 
N.B.A. suspended Mr. Sterling for life with respect to his executive capacity with the team, and 
levied a large monetary fine against him.  Both actions were clearly within the by-laws of the 
N.B.A. and, to date, have not been challenged by Mr. Sterling.  Apparently, (and this is not a 
subject for discussion since I don’t know enough about it, but presume it is true), this means that 
the Commissioner possesses the authority to appoint an outside director to act as the owner of the 
team for the years ahead. 
 
            The Commissioner also seems to have concluded that, on behalf of the other 29 teams in 
the Association, Mr. Sterling should be compelled to sell his ownership of the team, on terms to 
be determined by the Commissioner. 
 
            The Association by-laws provide for the Association to take over a franchise when the 
owner “fails to fulfill contractual duties.”  Nothing more; the “contractual duties” are not 
specified.  Historically, this provision has only been invoked when franchise owners have gone 
bankrupt. 
 
            The Association is attempting (will attempt) to force Mr. Sterling to sell his Clippers 
franchise on terms and to owners determined by the Commissioner on behalf of the owners of 
the other teams in the Association. 
 
            Presume that Mr. Sterling has filed ( and presumably will file), an antitrust lawsuit 
claiming that the action of the 29 teams (presume the vote against him will be unanimous) 
constitutes a group boycott. 
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            You are the Judge hearing this case.  Write an opinion resolving the antitrust issues. 
 
            [Finally, for purposes of this question, ignore any issues regard free speech as well as the 
consideration of the effect of any union activity—the Players’ Union has strongly condemned 
Mr. Sterling’s comments, which I don’t think will be relevant ultimately, but may be.  Consider 
the group boycott issues alone.] 
 
 
 

End of Exam 

 

 


