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PRICE FIXING
SELECTED ANTITRUST AND RELATED STATUTES

CRIMINAL SANCTIONS , VENUE, STATUTE OF LIMITATIONS

The Sherman Act

Section 1.  Trusts, etc., in restraint of trade illegal; penalty

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to be illegal shall be deemed guilty of a
felony, and, on conviction thereof, shall be punished by fine not exceeding
$100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion
of the court. [15 U.S.C. § 1]

Section 2. Monopolizing trade a felony; penalty

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed guilty
of a felony, and, on conviction thereof, shall be punished by fine not exceeding
$100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion
of the court. [15 U.S.C. § 2]

Section 4. Jurisdiction of courts; duty of United States attorneys;
procedure

The several district courts of the United States are invested with jurisdiction to
prevent and restrain violations of sections 1 to 7 of this title; and it shall be the duty
of the several United States attorneys, in their respective districts, under the direction
of the Attorney General, to institute proceedings in equity to prevent and restrain
such violations. Such proceedings may be by way of petition setting forth the case
and praying that such violation shall be enjoined or otherwise prohibited. When the
parties complained of shall have been duly notified of such petition the court shall
proceed, as soon as may be, to the hearing and determination of the case; and
pending such petition and before final decree, the court may at any time make such
temporary restraining order or prohibition as shall be deemed just in the premises.
[15 U.S.C. §4]
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15 U.S.C. 8§ 6. Forfeiture of property in transit

Any property owned under any contract or by any combination, or pursuant to
any conspiracy (and being the subject thereof) mentioned in section 1 of this title,
and being in the course of transportation from one State to another, or to a foreign
country, shall be forfeited to the United States, and may be seized and condemned by
like proceedings as those provided by law for the forfeiture, seizure, and
condemnation of property imported into the United States contrary to law. [15 U.S.C.
8 6]

Criminal Code

18 U.S.C. §3282(a). Offenses not capital [General criminal statute of
limitations]

(@) In General.— Except as otherwise expressly provided by law, no person
shall be prosecuted, tried, or punished for any offense, not capital, unless the
indictment is found or the information is instituted within five years next after such
offense shall have been committed.

18 U.S.C. § 3553. Imposition of a sentence

(@) Factors To Be Considered in Imposing a Sentence.— The court shall impose
a sentence sufficient, but not greater than necessary, to comply with the purposes set
forth in paragraph (2) of this subsection. The court, in determining the particular
sentence to be imposed, shall consider—

(1) the nature and circumstances of the offense and the history and
characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the law, and
to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;

(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner;

(3) the kinds of sentences available;

(4) the kinds of sentence and the sentencing range established for—

(A) the applicable category of offense committed by the applicable category of
defendant as set forth in the guidelines—

(i) issued by the Sentencing Commission pursuant to section 994 (a)(1) of title
28, United States Code, subject to any amendments made to such guidelines by act of
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Congress (regardless of whether such amendments have yet to be incorporated by the
Sentencing Commission into amendments issued under section 994 (p) of title 28);
and

(ii) that, except as provided in section 3742 (g), are in effect on the date the
defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable
guidelines or policy statements issued by the Sentencing Commission pursuant to
section 994 (a)(3) of title 28, United States Code, taking into account any
amendments made to such guidelines or policy statements by act of Congress
(regardless of whether such amendments have yet to be incorporated by the
Sentencing Commission into amendments issued under section 994 (p) of title 28);

(5) any pertinent policy statement—

(A) issued by the Sentencing Commission pursuant to section 994 (a)(2) of title
28, United States Code, subject to any amendments made to such policy statement by
act of Congress (regardless of whether such amendments have yet to be incorporated
by the Sentencing Commission into amendments issued under section 994 (p) of title
28); and

(B) that, except as provided in section 3742 (g), is in effect on the date the
defendant is sentenced.[1]

(6) the need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims of the offense.

(b) Application of Guidelines in Imposing a Sentence.—

(1) In general.— Except as provided in paragraph (2), the court shall impose a
sentence of the kind, and within the range, referred to in subsection (a)(4) unless the
court finds that there exists an aggravating or mitigating circumstance of a kind, or to
a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that
described. In determining whether a circumstance was adequately taken into
consideration, the court shall consider only the sentencing guidelines, policy
statements, and official commentary of the Sentencing Commission. In the absence
of an applicable sentencing guideline, the court shall impose an appropriate sentence,
having due regard for the purposes set forth in subsection (a)(2). In the absence of an
applicable sentencing guideline in the case of an offense other than a petty offense,
the court shall also have due regard for the relationship of the sentence imposed to
sentences prescribed by guidelines applicable to similar offenses and offenders, and
to the applicable policy statements of the Sentencing Commission.

(2) Child crimes and sexual offenses.— [omitted]

(c) Statement of Reasons for Imposing a Sentence.— The court, at the time of
sentencing, shall state in open court the reasons for its imposition of the particular
sentence, and, if the sentence—

(1) is of the kind, and within the range, described in subsection (a)(4), and that
range exceeds 24 months, the reason for imposing a sentence at a particular point
within the range; or
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(2) is not of the kind, or is outside the range, described in subsection (a)(4), the
specific reason for the imposition of a sentence different from that described, which
reasons must also be stated with specificity in the written order of judgment and
commitment, except to the extent that the court relies upon statements received in
camera in accordance with Federal Rule of Criminal Procedure 32. In the event that
the court relies upon statements received in camera in accordance with Federal Rule
of Criminal Procedure 32 the court shall state that such statements were so received
and that it relied upon the content of such statements.

If the court does not order restitution, or orders only partial restitution, the court
shall include in the statement the reason therefor. The court shall provide a
transcription or other appropriate public record of the court’s statement of reasons,
together with the order of judgment and commitment, to the Probation System and to
the Sentencing Commission,,[3] and, if the sentence includes a term of
imprisonment, to the Bureau of Prisons.

(d) Presentence Procedure for an Order of Notice.— Prior to imposing an order
of notice pursuant to section 3555, the court shall give notice to the defendant and the
Government that it is considering imposing such an order. Upon motion of the
defendant or the Government, or on its own motion, the court shall—

(1) permit the defendant and the Government to submit affidavits and written
memoranda addressing matters relevant to the imposition of such an order;

(2) afford counsel an opportunity in open court to address orally the
appropriateness of the imposition of such an order; and

(3) include in its statement of reasons pursuant to subsection (c) specific reasons
underlying its determinations regarding the nature of such an order.

Upon motion of the defendant or the Government, or on its own motion, the court
may in its discretion employ any additional procedures that it concludes will not
unduly complicate or prolong the sentencing process.

(e) Limited Authority To Impose a Sentence Below a Statutory Minimum.—
Upon motion of the Government, the court shall have the authority to impose a
sentence below a level established by statute as a minimum sentence so as to reflect a
defendant’s substantial assistance in the investigation or prosecution of another
person who has committed an offense. Such sentence shall be imposed in accordance
with the guidelines and policy statements issued by the Sentencing Commission
pursuant to section 994 of title 28, United States Code.

(f) Limitation on Applicability of Statutory Minimums in Certain Cases.—
[omitted]

18 U.S.C. § 3571. Sentence of fine

(@ In General.— A defendant who has been found guilty of an offense may be
sentenced to pay a fine.
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(b) Fines for Individuals.— Except as provided in subsection (e) of this section,
an individual who has been found guilty of an offense may be fined not more than
the greatest of—

(1) the amount specified in the law setting forth the offense;

(2) the applicable amount under subsection (d) of this section;

(3) for a felony, not more than $250,000;

(4) for a misdemeanor resulting in death, not more than $250,000;

(5) for a Class A misdemeanor that does not result in death, not more than
$100,000;

(6) for a Class B or C misdemeanor that does not result in death, not more than
$5,000; or

(7) for an infraction, not more than $5,000.

(c) Fines for Organizations.— Except as provided in subsection (e) of this
section, an organization that has been found guilty of an offense may be fined not
more than the greatest of—

(1) the amount specified in the law setting forth the offense;

(2) the applicable amount under subsection (d) of this section;

(3) for a felony, not more than $500,000;

(4) for a misdemeanor resulting in death, not more than $500,000;

(5) for a Class A misdemeanor that does not result in death, not more than
$200,000;

(6) for a Class B or C misdemeanor that does not result in death, not more than
$10,000; and

(7) for an infraction, not more than $10,000.

(d) Alternative Fine Based on Gain or Loss.— If any person derives pecuniary
gain from the offense, or if the offense results in pecuniary loss to a person other than
the defendant, the defendant may be fined not more than the greater of twice the
gross gain or twice the gross loss, unless imposition of a fine under this subsection
would unduly complicate or prolong the sentencing process.

(e) Special Rule for Lower Fine Specified in Substantive Provision.— If a law
setting forth an offense specifies no fine or a fine that is lower than the fine otherwise
applicable under this section and such law, by specific reference, exempts the offense
from the applicability of the fine otherwise applicable under this section, the
defendant may not be fined more than the amount specified in the law setting forth
the offense.
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Antitrust Criminal Penalty Enhancement and Reform Act of 2004
Subtitle A—Antitrust Enforcement Enhancements and Cooperation Incentives

Section 211. Sunset

(@) In general.—Except as provided in subsection (b), the provisions of sections
211 through 214 of this subtitle shall cease to have effect 16 years after the date of
enactment of this Act.

(b) Exception.—With respect to an applicant who has entered into an antitrust
leniency agreement on or before the date on which the provisions of sections 211
through 214 of this subtitle shall cease to have effect, the provisions of sections 211
through 214 of this subtitle shall continue in effect.

(b) Exceptions.—With respect to—

(1) a person who receives a marker on or before the date on which the
provisions of section 211 through 214 of this subtitle shall cease to have effect that
later results in the execution of an antitrust leniency agreement; or

(2) an applicant who has entered into an antitrust leniency agreement on or
before the date on which the provisions of sections 211 through 214 of this subtitle
shall cease to have effect,
the provisions of sections 211 through 214 of this subtitle shall continue in effect.

Section 212. Definitions

In this subtitle:

(1) Antitrust Division.—The term “Antitrust Division” means the United States
Department of Justice Antitrust Division.

(2) Antitrust Leniency Agreement.—The term “antitrust leniency agreement,” or
“agreement,” means a leniency letter agreement, whether conditional or final,
between a person and the Antitrust Division pursuant to the Corporate Leniency
Policy of the Antitrust Division in effect on the date of execution of the agreement.

(3) Antitrust Leniency Applicant.—The term “antitrust leniency applicant,”” or
“applicant,” means, with respect to an antitrust leniency agreement, the person that
has entered into the agreement.

(4) Claimant.—The term “claimant” means a person or class, that has brought,
or on whose behalf has been brought, a civil action alleging a violation of section 1
or 3 of the Sherman Act or any similar State law, except that the term does not
include a State or a subdivision of a State with respect to a civil action brought to
recover damages sustained by the State or subdivision.

(5) Cooperating Individual.—The term “cooperating individual” means, with
respect to an antitrust leniency agreement, a current or former director, officer, or
employee of the antitrust leniency applicant who is covered by the agreement.

1 Pub. L. No. 108-237, tit. 11, 118 Stat. 661, 665 (codified as 15 U.S.C.A. § 1 note), as amended
by Pub. L. No. 111-190, 124 Stat. 1275 (June 9, 2010)
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(6) Marker.—The term “marker” means an assurance given by the Antitrust
Division to a candidate for corporate leniency that no other company will be
considered for leniency, for some finite period of time, while the candidate is given
an opportunity to perfect its leniency application.

(7) Person.—The term “person” has the meaning given it in subsection (a) of
the first section of the Clayton Act.

Section 213. Limitation on recovery

(@ In general.—Subject to subsection (d), in any civil action alleging a
violation of section 1 or 3 of the Sherman Act, or alleging a violation of any similar
State law, based on conduct covered by a currently effective antitrust leniency
agreement, the amount of damages recovered by or on behalf of a claimant from an
antitrust leniency applicant who satisfies the requirements of subsection (b), together
with the amounts so recovered from cooperating individuals who satisfy such
requirements, shall not exceed that portion of the actual damages sustained by such
claimant which is attributable to the commerce done by the applicant in the goods or
services affected by the violation.

(b) Requirements.—Subject to subsection (c), an antitrust leniency applicant or
cooperating individual satisfies the requirements of this subsection with respect to a
civil action described in subsection (a) if the court in which the civil action is brought
determines, after considering any appropriate pleadings from the claimant, that the
applicant or cooperating individual, as the case may be, has provided satisfactory
cooperation to the claimant with respect to the civil action, which cooperation shall
include—

(1) providing a full account to the claimant of all facts known to the applicant or
cooperating individual, as the case may be, that are potentially relevant to the civil
action;

(2) furnishing all documents or other items potentially relevant to the civil
action that are in the possession, custody, or control of the applicant or cooperating
individual, as the case may be, wherever they are located; and

©)

(A) inthe case of a cooperating individual—

(i) making himself or herself available for such interviews, depositions, or
testimony in connection with the civil action as the claimant may reasonably require;
and

(if) responding completely and truthfully, without making any attempt either
falsely to protect or falsely to implicate any person or entity, and without
intentionally withholding any potentially relevant information, to all questions asked
by the claimant in interviews, depositions, trials, or any other court proceedings in
connection with the civil action; or

(B) in the case of an antitrust leniency applicant, using its best efforts to secure
and facilitate from cooperating individuals covered by the agreement the cooperation
described in clauses (i) and (ii) and subparagraph (A).
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(c) Timeliness.—The court shall consider, in making the determination
concerning satisfactory cooperation described in subsection (b), the timeliness of the
applicant’s or cooperating individual’s cooperation with the claimant.

(d) Cooperation After Expiration of Stay or Protective Order.—If the Antitrust
Division does obtain a stay or protective order in a civil action based on conduct
covered by an antitrust leniency agreement, once the stay or protective order, or a
portion thereof, expires or is terminated, the antitrust leniency applicant and
cooperating individuals shall provide without unreasonable delay any cooperation
described in paragraphs (1) and (2) of subsection (b) that was prohibited by the
expired or terminated stay or protective order, or the expired or terminated portion
thereof, in order for

(e) Continuation.—Nothing in this section shall be construed to modify, impair,
or supersede the provisions of sections 4, 4A, and 4C of the Clayton Act relating to
the recovery of costs of suit, including a reasonable attorney’s fee, and interest on
damages, to the extent that such recovery is authorized by such sections.

Section 214. Rights, Authorities, And Liabilities Not Affected

Nothing in this subtitle shall be construed to—

(1) affect the rights of the Antitrust Division to seek a stay or protective order in
a civil action based on conduct covered by an antitrust leniency agreement to prevent
the cooperation described in section 213(b) of this subtitle from impairing or
impeding the investigation or prosecution by the Antitrust Division of conduct
covered by the agreement;

(2) create any right to challenge any decision by the Antitrust Division with
respect to an antitrust leniency agreement; or

(3) affect, in any way, the joint and several liability of any party to a civil action
described in section 213(a) of this subtitle, other than that of the antitrust leniency
applicant and cooperating individuals as provided in section 213(a) of this subtitle.
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