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Topics 
 Forms of exam questions 

 Purpose of antitrust law 

 The fundamental questions 
 Is there an antitrust violation? 
 Who can sue? 
 What relief can they get? 

2 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Forms of Exam Questions 
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Advising a Judge 
 You are a law clerk to a judge 

 For a given set of facts found by the judge in a bench trial, write a 
memorandum—  
 Applying the law to these facts 
 Determining whether the plaintiff is entitled to relief 
 Recommending, if you conclude that the plaintiff is entitled to relief:  

 what permanent injunctive relief should be entered 
 what the measure of damages should be1  
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1 This calls for a description of how damages should be measured. You may assume that the determination of the 
amount of damages will be made in a separate damages trial. 
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Advising the AAG 
 You are a special assistant to the Assistant Attorney General in 

charge of the Antitrust Division 

 For a given fact situation— 
 Identify what claims the Divisions could bring 
 Assess the likelihood of success on the merits in litigation 
 Make  a recommendation whether the Division, as a matter of prosecutorial 

discretion, should pursue these claims 

 Assuming that the AAG decides to proceed to litigation— 
 Recommend what relief the Division should seek in a fully litigated permanent 

injunction 
 Recommend whether the Division should accept lesser relief in a consent 

settlement 
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Advising a Partner (I) 
 You are an associate in a law firm 

 A potential client would like your firm to represent it on a 
contingency basis. On the facts the client presents— 
 Identify what claims the client may have (including who would be the defendant(s) 

for each claim) 
 Identify the relief that should be sought on each claim 

 Injunctive relief (if any) 
 Measure of damages1 

 Assess the likelihood of success on the merits of these claims and on obtaining 
relief 

 Make a recommendation to the partner whether the firm should take the case  
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1 Again, this calls for how damages should be measured. You will not be asked to estimate an amount of damages. 
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Advising a Partner (II) 
 You are an associate on an antitrust litigation team and have been 

asked to prepare a memorandum on how to approach a brief on an 
upcoming dispositive motion  
 Rule 12(b)(6) motion to dismiss on the pleadings 

 Rule 56 summary judgment 
 Rule 50 judgment as a matter of law 

 You are given the nature of the motion, the side your firm is 
representing (moving or opposing), and a set of facts  

 The partner asks you to include in your memorandum— 
 The law governing the substantive merits of the claim 
 The law governing the disposition of the motion 
 The argument in support of your client’s position in the motion 
 The best arguments that the other side could argue against you  
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Advising a Partner (III) 
 You are an associate in a law firm 

 You and a partner has just met with a regular firm client seeking legal advice 
about its business strategy 

 The client has told you its basic business objectives and the actions it plans to 
take to accomplish these objectives 

 The partner has asked you to prepare a memorandum— 
 Assessing whether the client’s proposed actions are likely to subject it to material 

antitrust risk and, if so, of what type and why 
 Suggesting, if the client’s actions present material antitrust risk, how, if at all, the 

client could modify its actions to minimize the risk but still largely accomplish its 
objectives 

 Identifying what questions, if any, you would like to ask the client to help sharpen 
the firm’s advice (and why it is important to know the answers to these questions)    
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Purpose of Antitrust Law 
 Modern objective: 

 

 
 Market power 

 The ability of a firm (or a combination of firms if acting collectively) to affect market prices 
and the level of market output 

 A firm can affect price only if it faces a downward-sloping demand curve  
 This is a necessary but not sufficient condition  
 The firm also needs to be able to control “enough” output in the market so that it can 

reduce market output levels below that in a competitive market 
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Prohibit conduct that creates or facilitates the exercise of market power to 
the harm of consumer welfare  
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Purpose of Antitrust Law 

 Exercising market power 
 

 Profit-maximizing firms price so that  
mr = mc 

 Competitive firms cannot affect market 
price. Since their marginal revenue 
equals the market price, a profit-
maximizing competitive firm prices so 
that pc = mc 

 Firms with market power must adjust 
price when changing output levels in 
order to clear the market 
 Since price must be reduced on all units 

in order to sell an additional unit of output, 
pm > mr 

 This implies that profit-maximizing firm 
with market power will produce less 
output and charge higher prices than a 
competitive firm 

 As the (residual) demand curve 
becomes less elastic, the ability of the 
firm to exercise market power increases 

 
 
 

Price 

Quantity 

Demand curve 

Marginal cost  curve 

Profits 

Costs 

mp

mq cq

Marginal 
revenue curve 

cp
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Purpose of Antitrust Law 
 Prevent shift in wealth from inframarginal consumers to producers* 

 Total wealth created (“surplus”): A + B 
 Sometimes called a “rent redistribution”  
 

Quantity 

MC 

Aggregate 
demand curve 

Price 

A 

B 

Competitive Monopoly 

Consumers A + B A 

Producers 0 B 

* Inframarginal customers here means customers that would purchase at both the competitive price 
and the monopoly price 

mp

cp

mq cq
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Purpose of Antitrust Law 
 Prevent “deadweight loss” of surplus of marginal customers* 

 Surplus C just disappears from the economy 
 Creates “allocative inefficiency” because it does not exhaust all gains from trade 
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Quantity 
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Aggregate 
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* Marginal customers here means customers that would purchase at the competitive price but not at 
the monopoly price 

mp

cp

mq cq



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Purpose of Antitrust Law 
 Implications for antitrust enforcement:  

 Look for practices that enable firms to— 
 Decrease the elasticity of their residual demand,  
 Decrease market output, or  
 Discriminate in price among customers 
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Output 

A reduction in output 
raises price 

Reducing Output Increases Price 

Downward-sloping 
demand curve 

Price 

Output 

Downward-sloping 
demand curve 

Marginal cost 

Making Demand More Inelastic Increases Price 

Making the demand 
curve more inelastic 
(steeper slope) 

Note: These practices may not be 
anticompetitive in the 
circumstances, but they could be 
and so deserve scrutiny 
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15 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

The Antitrust Statutes 
 The major provisions that define offenses 

 Sherman Act § 1 
 Prohibiting “contracts, combinations . . . and conspiracies in restraint of trade” 

 Sherman Act § 2 
 Prohibiting monopolization, attempted monopolization, and conspiracies to monopolize 

 Clayton Act § 7  
 Prohibiting the acquisition of stock or assets whose effect “may be substantially to lessen 

competition, or to tend to create a monopoly” 
 Robinson-Patman Act § 2 

 Prohibiting certain discriminations in price 
 Only application in this course is primary line price discrimination (predatory pricing) 

 Federal Trade Commission Act § 5 
 Prohibits “unfair methods of competition” 
 NB: Unlike other provisions, not included in the definition of “antitrust law” in Clayton Act 

§ 1 

 Distribution practices 
 Since many of the antitrust provisions can apply, will be treated separately 
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The Antitrust Statutes 
 The minor provisions that define offenses 

 Clayton Act  § 3 
 Prohibits certain tying and exclusive dealing arrangements 

 Clayton Act  § 8 
 Prohibits certain interlocking directorships and officers between competing corporations 
 
 
 
 

17 

You are not responsible for these “minor” provisions 
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Sherman Act § 1 
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Sherman Act § 1 
 Statutory offense 

 

 

 Elements of the prima facie case 
 Plurality of actors  
 Concerted action (“agreement”) among these actors 
 The objective of the concerted action is a restraint of trade or commerce 
 The restraint must be “unreasonable” 

 Comments 
 Gravamen of a Section 1 offense is the illegal agreement itself, not the overt acts 

performed in furtherance of it 
 There must be a nexus to interstate or foreign commerce   
 A criminal violation also requires criminal intent 
 There are no affirmative defenses to a prima facie antitrust violation 
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Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, or with foreign nations, is 
declared to be illegal.1  

1 15 U.S.C. § 1. 
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Elements of a Sherman Act § 1 Offense 
 Plurality of actors  

 Putative members of the combination must have the legal capacity to combine or 
conspire with one another  
 The test: Whether there are “separate economic actors pursuing separate economic 

interests, such that the agreement deprives the marketplace of independent centers of 
decisionmaking and therefore of diversity of entrepreneurial interests and thus of actual 
or potential competition”1 

 Some examples where capacity is absent 
 A corporation and its wholly-owned subsidiary 
 Two commonly, wholly-owned sister companies 
 A company and a company employee, officer, or director 

 Exception: When the individual as an independent personal stake in the object of the 
putative conspiracy 

 Distinguish derivative employee liability: An employee, officer or director can be liable 
for her involvement in the company’s price fixing violation to the extent that she 
“authorizes, orders, or helps perpetrate the crime,” even if she does not have an 
independent personal stake in the object of the conspiracy. 
 NB: Derivative liability goes to employee liability, not the capacity of the employee to conspire 

with its employer 

 
 1 American Needle, Inc. v. National Football League, 560 U.S. 183, 195 (2010) (internal quotations and citations omitted). 
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Elements of a Sherman Act § 1 Offense 
 Concerted action (“agreement”) 

 Source of requirement 
 Derives from Section 1 requirement that there be a “contract, combination  . . . or 

conspiracy” 
 Antitrust law has never drawn a meaningful distinction between the three types of 

statutory concerted action  
 Definitions 

 A “unity of purpose or a common design and understanding, or a meeting of minds in an 
unlawful arrangement”1 

 A “conscious commitment to a common scheme designed to achieve an unlawful 
objective”2 

 No requirement of formal agreement 
 Concerted action does not require a formal agreement 
 Agreement may be tacit and achieved without any verbal communications about the 

terms of agreement among the parties (“tacit agreements”) 

1   American Tobacco Co. v. United States, 328 U.S. 781, 810 (1946). 
2  Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984).   
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Elements of a Sherman Act § 1 Offense 
 Concerted action (“agreement”) (con’t) 

 Proof 
 Direct evidence 

 Requires no inference 
 Circumstantial evidence 

 Requires inference 
 Monsanto/Matsushita test:  

 
 
 
 
 In parallel conduct cases, these additional facts are known as plus factors or facilitating 

devices 
 Evidence equally consistent with agreement and unilateral action is insufficient by itself, as a 

matter of law, to support a permissible inference of agreement 
 Ordinary, if the defendants’ actions, if taken independently, would be contrary to their 

economic self-interest, then an inference of conspiracy is permissible 
 

 
 

1 Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752, 764, 768 (1984); accord Matsushita Elec. Indus. Co. v. 
Zenith Radio Corp., 475 U.S. 574, 588 (1986). 

When using circumstantial evidence to prove conspiracy, a permissible 
inference of conspiracy arises only if these is evidence tending to exclude the 
possibility of independent action1 
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Elements of a Sherman Act § 1 Offense 
 Concerted action (“agreement”) (con’t) 

 Coercion 
 If a person is economically coerced to entering an agreement (say by the exercise of 

another person’s market power), an agreement still exists for Section 1 purposes 
 Common situation in vertical restraint cases 

 Important nonconspiratorial paradigms 
 “Conscious parallelism” (Nonconcerted oligopolistic interdependence) 
 Unaccepted invitations to collude 
 Simple unilateral refusals to deal 

 
 

 
 

Nonconspiratorial conduct, no matter how if affects competition, is 
not subject to Section 1 scrutiny 
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Elements of a Sherman Act § 1 Offense 
 Restraint of trade or commerce 

 Restriction on some actor’s freedom of economic choice 
 The restraint must be commercial 

 Example: A political boycott of a business is not a restraint of trade or commerce 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 Standard Oil1 

 Only unreasonable restraints are prohibited by Section 1 
 Unreasonable restraints for Section 1 purposes are restraints that are likely to create the 

historically-recognized “evils of monopoly”  
 Higher prices 
 Reduced output 
 Reduced product or service quality 

 Restraints are tested for unreasonableness under one of three rules— 
 The per se rule: A conclusive presumption of unreasonableness based on the 

inherently anticompetitive nature of the restraint  
 The rule of reason: The default rule for testing unreasonableness—requires 

affirmative proof that the actual purpose and likely effect of the restraint is bring about 
the historical evils of monopoly 

 The quick look: A rebuttable presumption of unreasonableness based on what 
appears to the inherently anticompetitive nature of a restraint that the courts have not 
yet classified as per se illegal (usually because of lack of judicial experience) 

 Restraints that do not violate the Sherman Act are called reasonable  
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1 Standard Oil Co. v. United States, 221 U.S. 1 (1911). 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The per se rule 
 Standard: Per se rule is an exception to be applied only to restraints  

 that— 
 “would always or almost always tend to restrict competition and decrease output”  
 “have “manifestly anticompetitive” effects, and  
 “lack ... any redeeming virtue,” and  

 with which courts— 
 have had considerable experience, and 
 can predict with confidence that the restraint would be invalidated in all or almost all instances 

under the rule of reason 
 Best viewed as a conclusive presumption of unreasonableness based on the inherent 

nature of the restraint 
 Lack of market power or anticompetitive effect not a defense to a per se unlawful 

violation 
 Essentially a rule of efficiency 

 The idea is that the probability that per se illegal conduct is anticompetitive is so high that the 
costs associated with performing a full competitive analysis outweighs the expected social 
benefits from identifying and avoiding the few overinclusiveness errors that might otherwise 
occur 

 BMI defense: A restraint following technically within the per se rule may be reviewed 
under the rule of reason if there is an obvious compelling procompetitive justification 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The per se rule 
 “Hard core” per se conduct—No preconditions; no defenses 

 Horizontal price fixing/big rigging 
 Horizontal divisions of markets 
 Fixing of one aspect of price 
 Horizontal primary boycotts of customers to implement a price fixing or output 

reduction conspiracy 
 Horizontal primary boycotts to deny a competitor access to an “essential facility” 

 Control over the essential facility will necessarily give the parties market power 
 Horizontal secondary group boycotts 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The per se rule 
 “Soft core” per se conduct—Preconditions; may recognize defenses 

 Tying arrangements that satisfy the following preconditions: 
 Two products that are tied together 
 Market power in the market for the tying product 
 Coercion of the buyer to purchase the tied product from the seller 
 A “not insubstantial” amount of commerce affected in the market for the tied product 
 Note: Recognizes a business justification defense 

 Certain horizontal group boycotts* 
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* Subject to preconditions before the per se rule applies. 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The per se rule 
 Once subject to the per se rule but now subject to the rule of reason 

 Nonprice vertical restraints 
 Maximum resale price maintenance 
 Minimum resale price maintenance 
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* Subject to preconditions before the per se rule applies. 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The rule of reason 
 The default standard for judging the reasonableness of a restraint 
 Modern test: Requires proof sufficient to satisfy the applicable evidentiary standard that 

the restraint is reasonably likely to  
 Increase prices  
 Decrease market output 
 Decrease the rate of technological innovation or product improvement 
compared to what would have been the case in the absence of the restraint (the “but for” 
world) without a procompetitive justification 

 Procompetitive justifications 
 In modern terms, means a consumer welfare-increasing effect 
 Hard to find these in practice 

 Very few cases have been successfully defended on this ground 
 Usual example: Creation of a new product or service (or a significant product 

improvement) that—  
 would not exist in the absence of the restraint, and  
 Increases aggregate consumer welfare over what would have existed in the absence of the 

restraint  
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The rule of reason 
 Burdens of proof (burden-shifting approach): 

1. Plaintiff must show that the challenged restraint imposes a “gross” market-wide 
anticompetitive effect 
a. Restraint must be directionally anticompetitive 
b. Restraint must have a market-wide effect  

• Usually shown by proof that defendant(s) have market power in the putatively restrained 
relevant market 

2. Burden shifts to the defendant to show that there is a consumer welfare-enhancing 
justification for the restraint 

3. Burden shifts back to plaintiff to show that the procompetitive effect could have been 
achieved through a less restrictive means 
• Echoes the overbreadth approach of the common law in assessing restraints of trade 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 Rule of reason 
 Restraints generally subject to rule of reason treatment1 

 Horizontal restraints 
 Horizontal information sharing 

 But may be circumstantial evidence of a per se illegal horizontal price-fixing 
conspiracy 

 Horizontal boycotts not part of a price-fixing or output-reduction conspiracy 
 Horizontal primary boycotts to deny a competitor access to a non-essential facility 
 Horizontal standard setting 

32 

1 If the conduct looks sufficiently egregious, it may be subject to the quick look. 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 Rule of reason 
 Restraints generally subject to rule of reason treatment1 

 Vertical distribution restraints 
 Nonprice vertical restraints 

 Territorial restrictions 
 Customer restrictions 
 Location restrictions 

 Minimum and maximum resale price maintenance 
 Exclusive dealing arrangements 
 Tying arrangements that do not qualify for treatment under the per se rule 
 Mixed bundling 

 Joint ventures 
 Restraints that are ancillary to a “legitimate” joint venture  

 That is, joint ventures that have some procompetitive purpose and are not just a vehicle 
for a price-fixing conspiracy  
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1 If the conduct looks sufficiently egregious, it may be subject to the quick look. 
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Elements of a Sherman Act § 1 Offense 
 Unreasonableness 

 The quick look 
 A rebuttable presumption of unreasonableness based on the apparently inherently 

anticompetitive nature of the restraint 

 Effectively shifts the burden of proof of the rule of reason to the defendant 
 A major advantage to plaintiffs of the quick look is that they do not have to prove a 

relevant market 
 Raises a rebuttable presumption of unreasonableness for restraints that— 

 appear almost certain to be anticompetitive, but  
 do not trigger the conclusive presumption of unreasonableness of the per se rule 

because of a lack of judicial experience with them 
 Plaintiff must show through direct evidence that the challenged restraint  

 has an obvious and substantial anticompetitive effect (usually on prices or output), and 
 [maybe] does not have any apparent procompetitive effects 

 No fixed categories of business conduct to which the quick look applies 
 Application appears ad hoc (compare the application of the per se rule) 
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Clayton Act § 7  
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Clayton Act § 7 
 

 

 

 
 Elements of the prima facie case: 

1. Relevant market in which the anticompetitive effect is likely 
 Product dimensions 
 Geographic dimensions 

2. Anticompetitive effect 
 “may substantially lessen competition or tend to create a monopoly” 
 Incipiency test: Requisite anticompetitive effect needs only to be reasonably 

probable, not certain 
 Admits various defenses 

 Efficiency 
 Entry 
 Failing firm 
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1 15 U.S.C.  § 18. 

No person engaged in commerce or in any activity affecting commerce shall acquire, 
directly or indirectly, the whole or any part of the stock or other share capital and no 
person subject to the jurisdiction of the Federal Trade Commission shall acquire the 
whole or any part of the assets of another person engaged also in commerce or in any 
activity affecting commerce, where in any line of commerce or in any activity affecting 
commerce in any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.1 
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Elements of a Clayton Act § 7 Offense 
 Market definition 

 An essential element of every Section 7 violation 
 Methods of proof consistent across all parts of antitrust law 

 Judicial standards 
 Product market 

 
 
 
 There may be submarkets within these outer boundaries 

 Geographic market 
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The outer boundaries of a product market are determined by the reasonable 
interchangeability of use or the cross-elasticity of demand between the product itself and 
substitutes for it.1 

1 Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962). 
2 United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 359 (1963) (emphasis removed) 

“[T]he area of effective competition . . . in which the seller operates, and to which the 
purchaser can practically turn for supplies.”2 
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Elements of a Clayton Act § 7 Offense 
 Market definition 

 Merger Guidelines standard: The Hypothetical Monopolist Test 
 A group of products and a geographic area in which a hypothetical monopolist could 

profitably sustain a small but significant and nontransitory increase above current prices 
(a “SSNIP,” usually taken to be 5%) 

 2010 Guidelines modifications 
 Any group of products in a geography that satisfies the test is a relevant market for 

Section 7 purposes 
 The omission of some close substitutes is permissible 
 The “smallest market” principle does not apply 

 Judicial application 
 Although it took time, the hypothetical monopolist test is now accepted by most if not 

all courts as an elaboration of the earlier judicial standards 
 Use the 1992 Guidelines formulation 

 Must include all close substitutes—omissions are not permitted 
 Adopt the “smallest market” principle 

 The 2010 Guidelines modifications have not been tested in court 
 Are likely to be met with resistance  
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Elements of a Clayton Act § 7 Offense 
 Anticompetitive effect 

 Statutory language 
 Section 7 prohibits stock and assets acquisitions where “the effect of such acquisition 

may be substantially to lessen competition, or to tend to create a monopoly” in the 
relevant market 

 Modern view: Transaction threatens—with a reasonable probability—to harm an 
identifiable set of customers through:  
 Increased prices 
 Reduced product or service quality 
 Reduced rate of technological innovation or product improvement 
 (Maybe) reduced product diversity 

 Application 
 The theories of anticompetitive harm and the methods of proving the anticompetitive 

effect element of a Section 7 prima facie depend on the type of merger: 
 Horizontal  
 Vertical 
 Conglomerate 
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Elements of a Clayton Act § 7 Offense 
 Anticompetitive effect 

 Horizontal mergers 
 Definition 

 A combination of two competitors in the same relevant market 
 Judicial approach 

 The Philadelphia National Bank presumption creates a rebuttable presumption of the 
requisite anticompetitive effect based on 
 The share of the combined firm, and 
 The change in the concentration of the relevant market resulting from the merger 

 Basis 
 Originally grounded in the idea that larger firms and increased concentration facilitated greater 

oligopolistic coordination 
 Today, the original basis has been largely rejected on the empirical evidence 
 Nonetheless, the presumption remains the primary—if not only practical—means for a plaintiff 

to establish a Section 7 violation for a horizontal merger 
 Merger Guidelines 

 Recognizing the lack of empirical support for the PNB presumption, the Merger 
Guidelines require an explicit theory of anticompetitive harm 
 Coordinated effects 
 Unilateral effects 
 Elimination of a maverick  
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1  United States v. Philadelphia National Bank, 374 U.S. 321, 363 (1963). 
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Elements of a Clayton Act § 7 Offense 
 Anticompetitive effect 

 Horizontal mergers 
 The PNB presumption—The 2010 Merger Guidelines 

 Not really PNB thresholds, but courts tend to use them that way 
 
 
 
 
 
 
 
 
 
 
 
 

 The DOJ and FTC have not brought cases that have tested these thresholds 
 Most cases are 4-to-3 or 3-to-2 mergers with much higher HHIs and deltas 

 Some 5-to-4 mergers have been challenged in the last few years (but settled by consent 
decrees) 

Postmerger HHI ΔHHI Guidelines 

< 100 “unlikely to have adverse competitive consequences and ordinarily 
require no further analysis” 

< 1500 -- “unlikely to have adverse competitive consequences and ordinarily 
require no further analysis” 

Between 1500 and 2500 ≥ 100 
 

“potentially raise significant competitive concerns and often 
warrant scrutiny” 

> 2500 100-200 “potentially raise significant competitive concerns and often 
warrant scrutiny” 

≥ 200 “will be presumed to be likely to enhance market power. The 
presumption may be rebutted by persuasive evidence showing 
that the merger is unlikely to enhance market power.” 
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Elements of a Clayton Act § 7 Offense 
 Anticompetitive effect 

 Horizontal mergers—Coordinated interaction 
 
 
 

 
 
 
 

 Theory 
 Anticompetitive effects depends on an enhanced anticompetitive oligopolistic 

response by other firms in the market 
 Viewed in a one-shot prisoner’s dilemma game, coordinated interaction means that 

the firms are deviating from the noncooperative solution of competition in the 
direction of the cooperative solution of  accommodation 

 Merger needs only to facilitate coordinated interaction 
 Proof that actual explicit or tacit collusion would occur is not required  

 Requirements 
 Merger of significant competitors where customers have few realistic alternatives 

A merger may diminish competition by enabling the firms selling in the 
relevant market more likely, more successfully, or more completely to 
engage in coordinated interaction that harms consumers. Coordinated 
interaction is comprised of actions by a group of firms that are profitable 
for each of them only as a result of the accommodating reactions of the 
others. This behavior includes tacit or express collusion, and may or may 
not be lawful in and of itself. 
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Elements of a Clayton Act § 7 Offense 
 Anticompetitive effect 

 Horizontal mergers—Unilateral effects 
 
 
 
 
 
 
 

 Theory  
 Looks to the elimination of “localized” competition between the merging firms  

 Applies primarily in concentrated markets with differentiated products 
 The overlapping products of the merging firms must be close demand-side substitutes 
 Most other products in the relevant market must be more distant substitutes 
 Repositioning and entry must be difficult 

 Agency approach 
 Use unilateral to identify likely anticompetitive effect 
 Define the relevant market narrowly around the products to which the unilateral effect 

theory applies 
 Use the PNB presumption in this narrow market to establish the prima facie case 

 

A merger between firms in a market for differentiated products may 
diminish competition by enabling the merged firm to profit by unilaterally 
raising the price of one or both products above the premerger level. 
Some of the sales loss due to the price rise merely will be diverted to the 
product of the merger partner and, depending on relative margins, 
capturing such sales loss through merger may make the price increase 
profitable even though it would not have been profitable premerger. 
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Elements of a Clayton Act § 7 Offense 
 Horizontal transactions  

 Anticompetitive effect—Elimination of a “maverick” firm 
 Theory 

 A “maverick” is a competitor that disrupts coordinated interaction among the other, 
more accommodating competitors that would occur in the absence of the maverick 

 When an accommodating competitor acquires a maverick, the maverick’s disruptive 
conduct is suppressed and the market performs less competitively to the harm of 
consumers 

 As a result, the acquisition of a maverick by an accommodating competitor is a 
special case of coordination interaction 
 Typically used to challenge deals where the target has a sufficiently small market share that 

the transaction would not otherwise raise major concern 
 Comment 

 Mavericks have that Potter Stewart “I know it when I see it” quality 
 Are mavericks simply the manifestation of idiosyncratic management? 

 If so, should they be protected under antitrust law? 
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Elements of a Clayton Act § 7 Offense 
 Horizontal transactions  

 Anticompetitive effect—Elimination of a “maverick” firm 
 Requirements1 

 The market must be conducive to a materially higher degree of coordinated 
interaction than it exhibits premerger; 

 The disruptive conduct of the merger target must be a material contributor to the 
inability of the market to achieve this higher degree of coordinated interaction; 

 The acquisition of the merger target is likely to result in the discontinuance of the 
disruptive conduct; and  
 NB: Sometimes the target management will become the management of the combined 

company, which raises the question of whether the disruptive activity will be discontinued. 
 The discontinuance of the merger target’s disruptive activity is likely to result in a 

materially higher degree of coordinated interaction in the market to the harm of 
consumers 
 This requires that the target be unique or especially effective in its disruptive conduct 
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1 Suggested by the court’s analysis in United States v. H&R Block, Inc., 833 F. Supp. 2d 36 (D.D.C. 2011).  
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Elements of a Clayton Act § 7 Offense 
 Potential competition transactions  

 Definition 
 Transactions that involve the acquisition of an actual or perceived potential entrant into 

the relevant market 
 The potential entrant can be either the acquiring or acquired firm 
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Elements of a Clayton Act § 7 Offense 
 Potential competition transactions  

 Elimination of actual potential competition 
 An actual potential entrant is a firm that that would have entered the market but for the 

challenged acquisition 
 Theory of harm 

 Entry would have reduced concentration, and increase competition 
 The acquisition eliminates in this increase in future competition that otherwise would 

have occurred 
 The Supreme Court has yet to address this theory 

 Requirements 
 The relevant market is operatively noncompetitively 

 A necessary condition is that the market is highly concentrated 
 But for the challenged acquisition, the actual potential entrant would enter the relevant 

market in the near term 
 The entry of the actual potential entrant is likely to significantly increase the competitive 

performance of the market 
 No other firm is likely to enter the relevant market in the same time frame with an equal or 

greater effect in increasing the competitive performance of the market   
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Elements of a Clayton Act § 7 Offense 
 Potential competition transactions  

 Elimination of perceived potential competition 
 A perceived potential entrant is a firm, not in the relevant, that firms in the relevant market 

perceived as a potential entrant and hence have moderated their prices (“limit pricing”) to 
discourage that firm from actually entering  

 Acquisition eliminates the threat of entry and incumbent firms no longer have an incentive 
to moderate prices 

 Theory recognized by the Supreme Court 
 No modern applications—almost impossible to show that incumbent firms have engaged 

in limit pricing to discourage entry 
 Requirements 

 The relevant market is susceptible to oligopolistic coordination 
 A necessary condition is that the market is highly concentrated 

 The incumbent firms in the relevant market have performed more competitively than the 
market structure would require in order to discourage the perceived potential entrant from 
entering 

 The challenged acquisition by an incumbent firm will eliminate the threat of entry and 
eliminate the incentive of the incumbent firms to moderate their prices 
 No other firm is perceived as a potential entry threat that would cause the firms to 

continue to moderate their prices to the same extent 
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Elements of a Clayton Act § 7 Offense 
 Vertical transactions  

 Anticompetitive effect 
 Vertical foreclosure 

 Theory 
 Combines the only firm producing an essential input  
 With a downstream user in competition with other downstream users, and so  
 Permitting the combined firm to drive its downstream competitors out of the market 

 Variations 
 The combined firm raises the price to its competitors rather than foreclosing them altogether 
 There could be several suppliers of the essential factor, but the theory still applies if the 

postmerger market the competitors are significantly competitively disadvantaged because  
 the other input suppliers are simply higher cost firms, or  
 with the combination it is easier for the other suppliers to oligopolistically coordinate and 

charge higher prices   
with the result in either case being that competition in the widget market is reduced 

 The essential factor could be a distribution or retail channel rather than an input 
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Elements of a Clayton Act § 7 Offense 
 Vertical transactions  

 Anticompetitive effect 
 Vertical information conduits 

 Theory 
 Market is conducive to oligopolistic coordination except that  

 information on which to coordinate is not ready available, and  
 the vertical merger provides a mechanism for a information exchange 
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Elements of a Clayton Act § 7 Offense 
 Conglomerate transaction 

 No enforcement action since the 1970s 
 There are no operative theories of anticompetitive harm in the U.S. today for 

conglomerate transactions 
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Clayton Act § 7 Defenses 
 New entry and incumbent expansion 

 Theory  
 If new entry or expansion by incumbent firms is easy, then the merger will not be able to 

anticompetitively reduce output and raise prices without attracting entry or expansion that 
will offset the output reduction 

 Negative defense 
 Requirements 

 Timely 
 Must have significant market impact within two years 

 Likely 
 Likely if entry is profitable at premerger prices (including both normal profit and 

recoupment of sunk costs) 
 Sufficient 

 Must deter or counteract the anticompetitive effects of the merger 
 Examples of barriers to new entry and incumbent expansion 

 

52 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Clayton Act § 7 Defenses 
 Efficiencies 

 Theory  
 Some mergers can offset their anticompetitive tendencies and on balance increase 

economic efficiency and consumer welfare through 
 Reductions in costs (especially marginal costs) 
 New product or service innovations or increases in product or service quality 

 Negative defense 
 Merger must not be anticompetitive in any relevant market after taking cognizable 

efficiencies into account 
 Best used in defense of mergers where the anticompetitive tendencies are small 
 Never successfully used to justify a merger to monopoly or near-monopoly 

 Requirements: Efficiencies must—  
 Be merger-specific 
 Be reasonably verifiable on likelihood and magnitude 

 Requires a detailed explanation as to how the efficiencies will be achieved 
 Offset merger’s anticompetitive tendency and leave customers unharmed 

 Merging parties, who bear the burden of proof on an efficiencies defense, almost always 
lose here (both before the agencies and the courts) 
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Clayton Act § 7 Defenses 
 Failing firm1 

 Theory  
 A “failing firm” is a firm that will exit the market with its assets in the absence of an 

acquisition 
 The original idea behind a failing firm defense is that it is better to permit an 

“anticompetitive” acquisition than to allow the failing firms assets—and therefore 
productive capacity—to exist the market 
 While this may sound like an affirmative defense, it is actually a negative defense.  
 If the firm’s productive capacity would exit the market in the acquisition, then it has no 

competitive significance going forward and its acquisition by a competitor cannot 
reduce competition 

 The key here is whether the firm’s productive assets would in fact exit the market in 
the absence of the challenged acquisition—if, in the “but for” world, the failing firm’s 
assets would be acquired by another firm in a transaction that would make 
consumers better off than with the challenged acquisition, then the challenged 
acquisition is anticompetitive 
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1 This was not addressed in the class notes, although I believe I mentioned it in class. You will not be expected to know 
this for the exam. 
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Clayton Act § 7 Defenses 
 Failing firm 

 Requirements: The allegedly failing firm— 
 would be unable to meet its financial obligations in the near future, 
 would not be able to reorganize successfully under Chapter 11 of the Bankruptcy Act, 

and  
 has made unsuccessful good-faith efforts to elicit reasonable alternative offers that would 

keep its tangible and intangible assets in the relevant market and pose a less severe 
danger to competition than does the proposed merger 

 Observations 
 The failing firm defense works in principle for a failing division or subsidiary 
 The failing firm defense has had essentially no success since the Supreme court 

recognized it in 1930 by the Supreme Court in International Shoe1 
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1 International Shoe Co. v. FTC, 280 U.S. 291, 302 (1930). 
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Burden of Proof  
 Horizontal mergers—Baker Hughes burden shifting1 

 Created a three-step burden shifting procedure in horizontal merger cases 
1. Plaintiff bears burden of proof in market definition and in market shares and market 

concentration within the relevant market sufficient to trigger the PNB presumption 
2. Burden of production then shifts to defendant to adduce evidence sufficient to rebut 

PNB presumption 
3. Burden of persuasion returns to plaintiff to prove in light of all of the evidence in the 

record that the merger is reasonably probable to have an anticompetitive effect in the 
relevant market 

 Widely adopted today 
 The law of the circuit in the District of Columbia, where the DOJ and FTC bring most of 

their merger antitrust cases 
 Also adopted by the FTC in its administrative adjudications 
 Helps that the author and one other member of the Baker Hughes panel are now 

Supreme Court justices (Thomas and Ginsburg) 

1 United States v. Baker Hughes, Inc., 908 F.2d 981 (D.C. Cir. 1990). 
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Sherman Act § 2  

57 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Sherman Act § 2 
 Statutory offense 

 

 

 
 Contrasts with Sherman Act § 1 

 Section 1 requires concerted action; Section 2 reaches unilateral as well as joint conduct 
 Section 1 requires no fundamental alteration of market structure; Section 2 is aimed 

primarily not at improper conduct but anticompetitive changes in market structure 
 Defines three offenses 

 Monopolization 
 Attempted monopolization 
 Conspiracy to monopolize 
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Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade or 
commerce among the several States, or with foreign nations, shall be deemed 
guilty of a felony . . . . 1  

1 15 U.S.C. § 1. 
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Elements of a Section 2 Prima Facie Case 
 Monopolization (Grinnell)1 

1. “[T]he possession of monopoly power in the relevant market, and  
2. “the willful acquisition or maintenance of that power as distinguished from growth 

or development as a consequence of a superior product, business acumen, or 
historic accident.” 

 Attempted monopolization (Spectrum Sports)2 

1. the defendant must have engaged in predatory or anticompetitive conduct with  
2. a specific intent to monopolize, and  
3. a dangerous probability of achieving monopoly power. 

 Conspiracy to monopolize (American Tobacco)3 

1. the existence of a combination or conspiracy,  
2. an overt act in furtherance of the conspiracy, and  
3. specific intent to monopolize 
 

1 United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 
2 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). 
3 American Tobacco Co. v. United States, 328 U.S. 781, 788, 809 (1946). 
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Elements of a Section 2 Prima Facie Case 
 Summary 

 

 

 

 

 

 

 

 Trinko footnote 41 

 Every Section 2 violation must satisfy each and every element of one of the three 
Section 2 statutory offenses 

 There are no other Section 2 offenses 

Intent  
Exclusionary 

Act Monopoly Power 
Monopolization General Required Actual 

Attempted 
monopolization Specific Required 

Dangerous 
probability of 

achieving 

Conspiracy to 
monopolize Specific Required 

[If successful, 
must result in 

monopoly power]* 
* Not required in the traditional formulations, but should be. 

1 Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 415 n.4 (2004). 
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Monopoly Power 
 Monopoly power 

 Classic du Pont formulation: “Monopoly power is the power to control prices or 
exclude competition.”1 

 More precisely, monopoly power exists when the firm profitably can maintain price 
substantially above the competitive level for a significant period of time 

 General idea 
 The idea is that a monopolist is able to alter the market structure so as to enable it to 

charge higher prices by restricting output and creating an artificial scarcity in the market, 
so that customers that value the product the most bid up the market-clearing price 
 "If a firm can profitably raise prices without causing competing firms to expand output 

and drive down prices, that firm has monopoly power.“2  
 Monopoly power is just a more pronounced form of market power 

 The line when market power turns into monopoly power is not well-demarcated 
 The usual tests in practice depend on the firm’s share of the relevant market in issue 

 Critical distinction 
 Section 2 is directed against the attainment and maintenance of monopoly power, not its 

exercise 

1 United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956) (emphasis added). 
2 Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 307 (3d Cir. 2007).  
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Monopoly Power 
 Relevant market 

 As a general rule, the defendant’s actual or desired monopoly power must be 
located in some relevant market 
 As a result, proof of the relevant market is generally regarded as an essential element of 

the plaintiff's prima facie case 
 Proof of the relevant market 

 The dimensions of the relevant market in a Section 2 case are proved using the same 
concepts and tools as in a Clayton Act § 2 case 
 Reasonable interchangeabilty of use 
 High cross-elasticity of demand 
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Monopoly Power 
 Proof of market power 

 Circumstantial evidence 
 Method of proof 

 Sufficiently high market share with the relevant market, plus 
 sufficiently high barriers to entry that would enable the defendant to control market 

supply and so raise price without attracting incumbent firm expansion or new entry in 
the short run 

 Sufficiently high market share 
 The Alcoa test1 

 Over 90% Sufficient 
 60% Doubtful 
 33% Not sufficient 

 Modern practice 
 Over 70% Sufficient without more 
 50% - 70% Sufficient with addition showing of barriers to entry and expansion 
 Under 50% Insufficient as a matter of law 

 Direct evidence: Examples— 
 Supracompetitive prices accompanied by evidence of restricted market output 
 Actual exclusion of competitors from the relevant market  
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Exclusionary Acts 
 Definition 

 Conduct that “attempts to exclude rivals on some basis other than efficiency or 
when it competes on some basis other than the merits”1  
 Competition on the merits includes exclusion resulting from “growth or development as a 

consequence of a superior product, business acumen, or historic accident.”2 

 But conduct that merely harms competitors but not the competitive process is not 
an exclusionary act 

 Required in all three statutory offenses  
 Must have the effect of either obtaining or maintaining monopoly power 
 Contrast with Section 1 conspiracy, where the agreement is the gravamen of the 

offense 

 Lawful monopoly 
 A firm with a lawful monopoly—that is, a monopoly acquired through competition 

on the merits or innovation—is free to exploit that monopoly 
 In particular, the firm may charge a monopoly price 
 NB: Charging a monopoly price is not exclusionary—if anything, it encourages entry 
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1 West Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 85, 108-09 (3d Cir. 2010) . 
2 United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 
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Exclusionary Acts 
 Examples of exclusionary acts 

 Some “below-cost” (predatory pricing) 
 Unilateral refusals to deal (where there is an antitrust duty to deal) 
 Exclusive dealing arrangements that foreclose competitors from an essential input 

or channel of distribution  
 Tying arrangements that foreclose competitors in the tied product from customer 

demand  
 Some “mixed bundling” discounting arrangements  
 Perhaps some innovation and design changes  
 Obtaining a patent by fraud on the Patent Office (Walker Process1) 

 Examples of acts that are not exclusionary 
 Charging high prices 
 Unilateral refusals to deal (where there is no antitrust duty to deal) 
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Exclusionary Acts 
 Predatory pricing 

 General idea 
 The predator firm— 

 charges below-cost prices now (and thereby sacrifices short-term profits), forcing its 
competitors to meet its price, so that they lose money as well,  

 with the expectation that the predator can outlast its competitors, cause them to exist 
the business, and thereafter raise the price to a supracompetitive level in the long term 
to recoup its investment 

 Low pricing is generally favored by the antitrust laws 
 Requirements: For low prices to be exclusionary— 

 Price must be below an “appropriate” measure of the predator’s cost 
 In almost all circuits, marginal cost or, if not available, average variable cost 
 This is called the Areeda-Turner test in recognition of the test’s creators 

 There must be a reasonable likelihood that the predator with be able to recoup the profits it 
lost as a result of its below-cost pricing (including interest) 
 Requires sufficiently high barriers to entry not to attract entry in postpredation period 

 Some implications 
 Fixed costs are irrelevant to the pricing test 
 Less efficient competitors are not protected 
 Firms with high fixed costs but low marginal costs unlikely be to caught by below-cost  test  
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Exclusionary Acts 
 Unilateral refusal to deal 

 General rules 
 The Colgate doctrine: The antitrust laws generally permit a firm to chose unilaterally with 

whom it deals 
 A unilateral refusal to deal is not an exclusionary act unless there is an antitrust duty to 

deal 
 The antitrust laws rarely impose a duty to deal 
 Duties to deal imposed by regulatory statutes do not create an antitrust duty to deal 

unless Congress so specifies 
 Exceptions to the Colgate doctrine 

 Secondary boycotts: “I will not deal with you if you deal with Firm X” (Lorain Journal ) 

 Enlisting third parties to monitor compliance with a conditional sales policy (Parke, Davis) 

 (Perhaps) a discriminatory refusal to deal (Otter Tail) 
 Discontinuing an historical, profitable course of dealing with a competitor with intent to 

destroy competition and harm a competitor, with the result that the seller gains or 
preserves monopoly power  
 These are the facts in Aspen Skiing, which the Trinko Court described this as “at or 

near the outer boundary of §  2 liability.” 
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Exclusionary Acts 
 Unilateral refusal to deal (con’t) 

 Collective refusals to deal 
 Can violate Section 1 in a variety of circumstances (see above) 
 Watch out for involvement of third parties, which can turn a unilateral refusal to deal into a 

collective refusal to deal (remember Parke Davis)   
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Proximity to Monopolization 
 Three Section 2 offenses 

 Monopolization: Requires complete offense 
 Attempted monopolization: Requires a “dangerous probability of success” of 

attaining the completed offense 
 Conspiracy to monopolize: 

 Traditional formulations silent 
 But should require that, if successful in its objectives, the conspirators will attain (joint) 

monopolization 
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Proximity to Monopolization 
 “Dangerous probability of success” in attempted monopolization 

 Source: The common law of attempt, as interpreted by Justice Holmes in Swift & 
Co. v. United States1 

 Proof  
 Usually inferred from a suitably high market share in light of the defendant’s intent, 

exclusionary acts, and market conditions 
 Rule of thumb thresholds 

 Over 50% Triggers presumption 
 30% - 50% Usually insufficient, except where conduct is separately show to likely achieve 

  a monopoly 
 Under 30% Strong presumption that there is no dangerous probability of success 

 All defenses available in monopolization apply to attempted monopolization 
 No barriers to expansion or entry 
 Challenged conduct is insufficiently exclusionary to achieve monopoly power 
 Special case: Where the defendant has been engaged in the challenged conduct for 

some material period of time and its market share has not increased, courts usually will 
find no dangerous probability of success 
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Intent 
 Section 2 offenses 

 Monopolization: Requires only general intent 
 Attempted monopolization: Requires specific intent to achieve monopolization 
 Conspiracy to monopolize: Requires specific intent to achieve monopolization 

 General intent 
 Definition: The intent to do the act, and the reasonably foreseeable consequences 

that follow, that causes the violation 
 NB: Not necessary for the defendant to know that its conduct is unlawful 

 Usually not included as an explicit element of monopolization 

 Specific intent 
 Definition: Intent to destroy competition in the market in order to achieve a monopoly 
 Direct evidence  

 Evidence of bad intent plus accompanying exclusionary conduct that has a dangerous 
probability of success in attaining monopolization 

 Intent to eliminate a competitor through competition on the merits is not specific intent to 
monopolize 

 Circumstantial evidence 
 Inferred from exclusionary conduct coupled with the firm’s market power 
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FTC Act § 5  
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FTC Act § 5 
 Statutory offense 

 

 “Unfair methods of competition” 
 Includes all practices that violates any of the antitrust laws 
 Includes practices that would be violations of the antitrust laws except for some 

technical problem 
 Example: Would apply to mergers of accounting partnerships when Clayton Act § 7 only 

applied to corporations 
 The courts have required the FTC to apply the underlying antitrust law in the technical 

problem case (e.g., Section 7 standards would apply in assessing an accounting 
partnership merger) 

 Includes practices that clearly violate the spirit of the antitrust laws but are not 
prohibited by any of them 
 Example: Unaccepted invitations to collude (but not yet tested in court) 
 Very narrowly construed by the courts of appeals 

 “Unfair or deceptive acts or practices” 
 This is a consumer protection prohibition that has no application to antitrust  
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Unfair methods of competition in or affecting commerce, and unfair or deceptive 
acts or practices in or affecting commerce, are hereby declared unlawful.1  

1 15 U.S.C. § 45. 
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Distribution Practices  
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Distribution Practices  
 To cover 

 Exclusive dealing 
 Nonprice vertical restraints 
 Resale price maintenance 
 Tying arrangements 
 Mixed bundling 
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Distribution Practices 
 Exclusive dealing 

 Exclusive supply arrangements  
 Require a seller to sell all (or almost all) of its production to a given purchaser and not to 

sell to the purchaser’s competitors, usually in return for a higher purchase price 
 Possible procompetitive effects 

 Provide the purchaser an assured source of supply  
 Facilitates a close working relationship between seller and purchaser in developing 

product improvements with concern about free-riding by purchaser’s competitors 
 Possible anticompetitive effects 

 Can foreclosure the purchaser’s competitors to an essential input  and thereby 
disadvantage or eliminate their ability to compete 

 Exclusive purchase arrangements  
 Require the customer to purchase all (or almost all) of its requirements from the seller 

and not deal with the seller’s competitors, usually in return for a lower purchase price 
than the buyer would otherwise receive 

 Possible procompetitive effects 
 Incentivizes the customer to devote all of its efforts to selling the seller’s products 
 Incentivizes the seller to invest in the customer 

 Possible anticompetitive effects 
 Can foreclose the seller’s competitors to an essential channel of distribution and 

thereby disadvantage or eliminate their ability to compete (Dentsply) 
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Distribution Practices 
 Exclusive dealing (con’t) 

 Legal treatment 
 Typically assessed under Sherman Act § 1 under the rule of reason 
 Can be assessed under Sherman Act § 2 monopolization or attempted monopolization 

where arrangement excludes competitors 
 Can be assessed under Clayton Act § 3  

 Assessing legality 
 Exclusive dealing is assessed for the competitive significance of its foreclosure effect  

 Foreclosure must be significant, and  
 Probably at least  at the level of attempted monopolization  (40% or so) even in a Section 1 

case 
 The foreclosure must have the requisite  anticompetitive effects required by the 

particular statutory violation 
 Decreased market output with an accompanying increase in price in a Section 1 case 
 Exclusion of competitors and attainment or maintenance of monopoly power in a Section 2 

monopolization case 
 A dangerous probability of excluding competitors and achieving monopoly power in a 

Section 2 attempted monopolization case 
 Courts will entertain business justifications 

 Note: “Short-tern” exclusive dealing arrangements (usually 1-2 years) are not 
considered anticompetitively exclusionary if competitors can realistically bid for the 
contracts 
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Distribution Practices 
 Nonprice vertical restraints 

 Examples 
 Territorial restrictions 
 Customer restrictions 
 Location restrictions 

 Possible procompetitive effect 
 Reduces or eliminates intrabrand competition, enabling downstream sellers to raise price 

and increase profits, which in turn can be reinvested in demand-enhancing services and 
so increase interbrand competition 

 Legal assessment 
 Assessed under Section 1 under the rule of reason 

 In 1977, GTE Sylvania overruled Schwinn and returned the restraint to rule of reason 
scrutiny 

 Test: Does the restraint sufficiently increase interbrand competition to offset the 
anticompetitive effects of the loss of intrabrand competition? 
 Courts do not know how to operationalize this test and consequently avoid ever 

reaching it 
 In an event, a necessary condition is market power on the part of the upstream firm 

(and probably the downstream firm as well) 
 Only a handful of cases have found a nonprice vertical restraint unlawful under the rule of 

reason—and those cases are very poorly reasoned  
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Distribution Practices 
 Resale price maintenance 

 Maximum resale price maintenance 
 "I will sell you Product X, but only if you agree that you will resell the product at price no 

more than $Y." Sets a price ceiling 
 Possible procompetitive use 

 Often used by upstream firms to control the exercise of local market power by their 
distributors (which is procompetitive) 

 Returned to rule of reason treatment in 1997 in State Oil Co. v. Khan1 

 No litigated cases since State Oil was decided 
 Minimum resale price maintenance 

 "I will sell you Product X, but only if you agree that you will resell the product at a price no 
less than $Y." Sets a price floor. 

 Possible procompetitive use 
 May be used by upstream for the same procompetitive purposes as nonprice vertical 

restraints 
 Returned to rule of reason treatment in 2007 in Leegin Creative Leather Prods, Inc. v. 

PSKS, Inc.2 

 May still be per se unlawful under some state antitrust laws (e.g., California) 
 

79 

1 522 U.S. 3 (1997). 
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Distribution Practices 
 Tying arrangements 

 Concept 
 “I will sell you Product X, but only if you also buy Product Y from me.”  

 Product X, which is called the tying product, is the product that the customer wants to 
buy from the seller 

 Product Y, which is call the tied product, is the product that the customer does not 
want to buy, or at least does not want to buy from the seller. 

 Possible procompetitive effects 
 Increase efficiency in distributing complementary components  

 Example: A right shoe and a left shoe 
 Possible anticompetitive effects 

 Foreclosure of competitors in the market for the tied product (current theory) 
 Coercion of consumers to purchase something—the tied product—from the seller that 

they do not want (rejected today as a theory of anticompetitive harm) 
 Fuller exploitation of market power in the tying product through price discrimination (also 

fallen out of favor as a modern theory of anticompetitive harm) 
 

 

80 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Distribution Practices 
 Tying arrangements 

 Statutory coverage 
 Sherman Act § 1 (by far the most used) 
 Sherman Act § 2 (rarely invoked in practice) 
 Clayton Act § 3 (congruent with Section 1 treatment) 

 Legal assessment 
 Per se unlawful under Section 1 under the following conditions 

 Two products that are tied together (recalled Jefferson Parish separable demand test) 
 Market power in the market for the tying product 

 Circumstantial evidence from market share (the usual method) 
 50% or above: Presumptively sufficient 
 30-50%: Need more than share to make out prima facie case 
 Below 30%: Insufficient 

 Direct evidence of anticompetitive effects showing market power 
 Coercion of the buyer to purchase the tied product from the seller 
 A “not insubstantial” amount of commerce affected in the market for the tied product 

 This last requirement does not isolate tying arrangements that adversely affect competition in the 
tied product market form those that do not, and so is an insufficient test as a matter of antitrust 
policy. But it remains the law. A proper test would require that the tying arrangement produce a 
likely anticompetitive effect in the market for the tied product. 

 Note: Recognizes a business justification defense 
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Distribution Practices 
 Tying arrangements 

 Legal assessment 
 Rule of reason treatment 

 Applies whenever one element of the per se preconditions is missing 
 But If a plaintiff cannot satisfy the four requirement of per se illegality, it almost never can 

prove the likely anticompetitive effect required for a rule of reason violation  
 Practically, almost never used outside of technological tying arrangements 
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Distribution Practices 
 Mixed bundling/discounted bundling 

 Each of the products in the bundle is available separately, but when purchased 
together in the bundle at available at a substantial discount compared to the sum 
of the individual prices  

 Distinction from tying arrangements 
 Basic distinction 

 A tying arrangement forces the buyer to accept both products, as well as any cost 
savings 

 A mixed bundling arrangement gives the buyer the choice of accepting the cost 
savings by purchasing the package, or foregoing the savings by purchasing the 
products separately 

 As a result, a mixed bundling arrangement does not constrain the buyer’s choice as much 
as a tying arrangement 

 Possible procompetitive effects 
 Reduced prices for components purchased as a bundle 

 Possible anticompetitive effects 
 Foreclosure of competitors in the market for one of the component products in the bundle 
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Distribution Practices 
 Mixed bundling/discounted bundling (con’t) 

 Statutory coverage 
 Section 1 of the Sherman Act 

 But like tying arrangements, can often be problematic in finding concerted action 
unless the mere purchase of a bundle by a customer creates a Section 1 agreement 
between the seller and customer for Section 1 purposes 
 Especially problematic given that the customer was free to purchase the components 

separately 
 Section 2 of the Sherman Act 

 The doctrinally better statute to apply when the customers simply purchase the 
bundle in the absence of an contract 

 

84 



Antitrust Law 
Fall 2014   Yale Law School 
Dale Collins 

Distribution Practices 
 Mixed bundling/discounted bundling (con’t) 

 Three approaches to competitive harm 
 Tying 

 Analyze as a contractual tying arrangement if the discount is so compelling that purchasers 
would only purchase the bundle 

 Example: the bundle is available for $10; the individual components are separately 
available for $10,000 each 

 Exclusive dealing 
 Analyze as an exclusive dealing contract under the rule of reason 
 This is the Third Circuit’s approach in LePage’s1 (only adopted in the Third Circuit) 

 Predatory pricing (the majority rule of the circuits that have addressed the issue) 
 The discounting suggests a consumer benefit, which should make the courts very cautious 

in prohibiting mixed bundling 
 To this end, some courts have adopted a predatory pricing approach to mixed bundling2 

 Allocate all of the discount to the “competitive product” (the product in which the foreclosure is 
alleged) 

 The mixed bundle is anticompetitively exclusionary only if the individual price of the competitive 
product net of the full discount is below the marginal cost (or whatever the appropriate measure is in 
the circuit) of the competitive product  

 Should also require recoupment, but not addressed in the  cases 
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1 LePage's Inc. v. 3M Co., 324 F.3d 141 (3d Cir. 2003) (en banc). 
2 See, e.g., Cascade Health Solutions v. PeaceHealth, 515 F.3d 883 (9th Cir. 2008). 
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Subject Matter Jurisdiction 
 Four statutes give federal district courts original jurisdiction to 

adjudicate claims arising under the federal antitrust laws 
 28 U.S.C. § 1331: General federal question jurisdiction  

 Gives federal courts subject matter jurisdiction over all civil actions “arising under” the 
laws of the United States  

 28 U.S.C. § 1337: Special federal antitrust jurisdiction 
 Gives district courts “original jurisdiction of any civil action or proceeding arising under 

any Act of Congress regulating commerce or protecting trade and commerce against 
restraints and monopolies” 

 Provides jurisdiction to federal district courts to adjudicate Sherman, Clayton, and FTC 
Act cases 

 Interpreted to provide exclusive jurisdiction, so that state courts cannot adjudicate claims 
under the federal antitrust laws 

 But not preemptive: States may enact and state courts may enforce state antitrust 
statutes with language either identical to the federal statutes or of their own design 
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Subject Matter Jurisdiction 
 Four statutes give federal district courts original jurisdiction to 

adjudicate claims arising under the federal antitrust laws (con’t) 
 Clayton Act § 4, 15 U.S.C. § 15:  

 
 
 
 
 
 

 Clayton Act § 16, 15 U.S.C. § 26: 
 

 
 

 
 

[A]ny person who shall be injured in his business or property by reason of 
anything forbidden in the antitrust laws may sue therefor in any district 
court of the United States in the district in which the defendant resides 
or is found or has an agent, without respect to the amount in controversy, 
and shall recover threefold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.  

Any person, firm, corporation, or association shall be entitled to sue for 
and have injunctive relief, in any court of the United States having 
jurisdiction over the parties, against threatened loss or damage by a 
violation of the antitrust laws . . . when and under the same conditions 
and principles as injunctive relief against threatened conduct that will 
cause loss or damage is granted by courts of equity, under the rules 
governing such proceedings . . . .  
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Causes of Action Generally 
 Authorizes the power of the plaintiff to bring an action 

 Typically expressly prescribed by statute 
 May be implied 
 But in the absence of an express or implied cause of action the plaintiff cannot 

seek redress in the federal courts 
 

Criminal 
 

Damages Injunctive relief 
 

Comments 
DOJ Sherman Act § 1 

Sherman Act § 2 
 

Clayton Act § 4A 
 
 

Sherman Act § 4 
 Clayton Act § 15 

Has obtained 
disgorgement in 
consent decree 

FTC FTC Act § 5 
FTC Act § 13(b) 

Has sought and 
obtained 

restitutionary relief 

Private plaintiffs Clayton Act § 4(a) Clayton Act § 16 
 

States 

   Individually Clayton Act § 4(a) Clayton Act § 16 

   Parens patriae Clayton Act § 4C Clayton Act § 16 
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Prudential Standing Limitations 
 Prudential standing in private antitrust cases 

 A requirement of judicial self-restraint, not constitutional authority 
 Commonly called antitrust standing 

 Known as the “zone of interest” test in administrative law 
 May be waived 
 Intended— 

 to limit the private cause of action to a plaintiff that is a proper party to invoke judicial 
resolution of the dispute and the exercise of the court's remedial powers, so as to 

 respect the separation of powers by limiting judicial resolutions to those cases 
brought by plaintiffs that Congress sought to protect 

 Associated General Contractors “proper parties” test1: Looks to— 
 Casual relationship between antitrust violation and the harm to the plaintiff 
 Nature of the injury, including whether the plaintiff is a consumer or competitor 
 The directness of the injury and whether damages are too speculative 
 The potential for duplicative recovery and whether apportionment would be too complex 
 The existence of more direct victims 

1 Associated Gen. Contractors v. Calif. State Council of Carpenters,  459 U.S. 519 (1983). 
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Prudential Standing Limitations 
 Prudential standing in private antitrust cases (con’t) 

 “Antitrust injury” 
 An essential element of antitrust standing 

 Incorporated into the second element of the ASG test 
 Requires “injury of the type the antitrust laws were intended to prevent and that flows 

from that which makes defendants' acts unlawful”1 

 Typically requires the private plaintiff to be either— 
 A purchaser 
 A competitor 

 Applies in both private treble damages actions (Brunswick) and injunctive relief actions 
(Monfort) 

 Special case: Indirect purchasers 
 Lack antitrust standing in treble damages actions 
 Can have antitrust standing in injunctive relief actions 

 

1 Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977); accord Cargill, Inc. v. Monfort of Colorado, Inc., 
479 U.S. 104 (1986). 
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Relief 
 Types of relief 

 Treble damages 
 Injunctive relief 

 Preliminary injunctive relief 
 Permanent injunction relief 

 Other equitable relief (e.g., declaratory judgments, disgorgement) 
 Not discussed in these notes 
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Treble Damages 
 Statutory authorization: Section 4 of the Clayton Act 

 

 

 

 
 Awarded for antitrust injuries sustained by a private plaintiff injured in its business 

or property 

 General rules for treble damages 
 Automatically awarded 
 Not discretionary with the court 
 Right to jury finding as to liability and actual damages  
 Trebling of actual damages not revealed to the jury 
 Punitive damage awards not permitted, since damages already enhanced 
 Only actual damages deductible as a business expense on income taxes 
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[A]ny person who shall be injured in his business or property by reason 
of anything forbidden in the antitrust laws may sue therefor in any 
district court of the United States in the district in which the defendant 
resides or is found or has an agent, without respect to the amount in 
controversy, and shall recover threefold the damages by him sustained, 
and the cost of suit, including a reasonable attorney’s fee.1 

1 15 U.S.C. § 15(a). 
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Permanent Injunctive Relief 
 Purposes 

 Preventive: Prevent future irreparable harm from continuing or threatened 
violation 

 Remedial: Restore competitive conditions to prevent future harm from continuing 
effects of past violation 

 Some general rules 
 Injunctive relief is a form of equitable relief 

 As such, it is intended to be preventative and/or remedial and should be as narrowly 
tailored as possible to achieve these purposes 

 Injunctive relief should not punish 
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Permanent Injunctive Relief 
 Requirements in Section 16 private actions 

 Actual or threatened violation of an antitrust law 
 No “business or property” limitation as in Section 4 treble damages actions 

 Not clear that this makes any practical difference 
 Usual rules of equity apply 

 Irreparable injury 
 Remedies at law (e.g., monetary damages) are inadequate to compensate injury 

 Balance of hardship between plaintiff and defendant weighs in favor of plaintiff  
 Public interest would not be disserved by a permanent injunction 

 Requirements in DOJ/FTC cases 
 Actual or threatened violation of an antitrust law 
 No requirement of irreparable injury  
 Public equities of entering the injunction outweigh the private equities of not 

entering the injunction 
 May not be a requirement 
 If it is a requirement, courts have always found that the public interest in enforcing the 

antitrust laws outweigh any private equities 
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Preliminary Injunctive Relief 
 Purpose 

 Designed to preserve the status quo ante litem pending a determination of an 
action on the merits  

 Provisional in nature 
 Unlike a permanent injunction, does not conclusively determine any rights  
 Does not conclusively resolve factual disputes 

 Requirements in a Section 16 private action 
 A likelihood of success on the merits 
 A likelihood of irreparable harm to the movant in the absence of relief 
 Balance of equities tips in favor of the movant 
 Entry of preliminary injunction is in the public interest 

 Requirements in a Section 15 DOJ action 
 A likelihood of success on the merits 
 No irreparable harm requirement 
 Public equities of entering the injunction outweighs the private equities of not 

entering the injunction 
 Courts have always found that the public interest in entering the injunction once a 

likelihood of success on the merits has been found outweigh any private equities 
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Preliminary Injunctive Relief 
 Requirements in a Section 13(b) FTC action 

 

 

 

 

 

 

 
 Enables the FTC to obtain a preliminary injunction from a federal district court to 

maintain the status quo until the merits have been adjudicated in an 
administrative proceeding 
 Although the FTC has the authority to enter permanent injunctive relief in the form of 

“cease and desist orders,” it has no authority to enter preliminary injunctive relief 
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Whenever the Commission has reason to believe—  
(1) that any person, partnership, or corporation is violating, or is about to violate, any provision 
of law enforced by the Federal Trade Commission, and  
(2) that the enjoining thereof pending the issuance of a complaint by the Commission and until 
such complaint is dismissed by the Commission or set aside by the court on review, or until the 
order of the Commission made thereon has become final, would be in the interest of the public 
the Commission by any of its attorneys designated by it for such purpose may bring suit in a 
district court of the United States to enjoin any such act or practice. Upon a proper showing 
that, weighing the equities and considering the Commission’s likelihood of ultimate success, 
such action would be in the public interest, and after notice to the defendant, a temporary 
restraining order or a preliminary injunction may be granted without bond . . . . 1 

1 15 U.S.C. 53(b). 
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Preliminary Injunctive Relief 
 Requirements in a Section 13(b) FTC action (con’t) 

 Section 13(b) statutory requirements 
 “Considering the Commission’s likelihood of ultimate success” 
 Weight of the equities 
 Entry of injunction in the public interest 

 Success on the merits 
 The historical Section 13(b) test has not been a likelihood of success on the merits as it is 

in a Section 15 DOJ action or a Section 16 private action 
 Rather, courts have adopted the “serious questions” test: 

 
 
 
 

 While there was effort by some courts to migrate this test to a likelihood of success, this 
effort stopped with the D.C. Circuit’s Whole Foods decision in 2008  

 The FTC believes (strongly) that the Section 13(b) test requires a significantly lower 
showing that the DOJ would have to make on the same facts to obtain a PI 
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The issue is whether the Commission has demonstrated a likelihood of ultimate success. The 
Commission meets its burden if it “raise[s] questions going to the merits so serious, substantial, 
difficult and doubtful as to make them fair ground for thorough investigation, study, deliberation 
and determination by the FTC in the first instance and ultimately by the Court of Appeals.”1 

1  FTC v. Warner Commc'ns, 742 F.2d 1156, 1162 (9th Cir. 1984) (collecting citations); accord  FTC v. H.J. Heinz Co., 
246 F.3d 708, 714-15 (D.C. Cir. 2001); FTC v. CCC Holdings, Inc., 605 F. Supp. 2d 26, 30 (D.D.C. 2009); FTC v. 
Whole Foods Mkt., Inc., 548 F.3d 1028, 1035 (D.C. Cir. 2008) (Brown, J.); id. at 1042 (Tatel, J.).  
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Preliminary Injunctive Relief 
 Requirements in a Section 13(b) FTC action (con’t) 

 Equities 
 Section 13(b) requires the weight of the equities to favor the entry of the preliminary 

injunction 
 As in DOJ Section 15 cases, however, once the FTC has satisfied its burden on the 

likelihood of success (however defined), courts regarded the weight of the equities to 
conclusively favor the entry of a preliminary injunction to preserve the status quo. 

 

100 


	Final Review 
	Topics
	Forms of Exam Questions
	Advising a Judge
	Advising the AAG
	Advising a Partner (I)
	Advising a Partner (II)
	Advising a Partner (III)
	Purpose of Antitrust Law 
	Purpose of Antitrust Law
	Purpose of Antitrust Law
	Purpose of Antitrust Law
	Purpose of Antitrust Law
	Purpose of Antitrust Law
	Antitrust Violations
	The Antitrust Statutes
	The Antitrust Statutes
	Sherman Act § 1
	Sherman Act § 1
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Elements of a Sherman Act § 1 Offense
	Clayton Act § 7 
	Clayton Act § 7
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Elements of a Clayton Act § 7 Offense
	Clayton Act § 7 Defenses
	Clayton Act § 7 Defenses
	Clayton Act § 7 Defenses
	Clayton Act § 7 Defenses
	Burden of Proof 
	Sherman Act § 2 
	Sherman Act § 2
	Elements of a Section 2 Prima Facie Case
	Elements of a Section 2 Prima Facie Case
	Monopoly Power
	Monopoly Power
	Monopoly Power
	Exclusionary Acts
	Exclusionary Acts
	Exclusionary Acts
	Exclusionary Acts
	Exclusionary Acts
	Proximity to Monopolization
	Proximity to Monopolization
	Intent
	FTC Act § 5 
	FTC Act § 5
	Distribution Practices 
	Distribution Practices 
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Distribution Practices
	Who Can Sue?
	Subject Matter Jurisdiction
	Subject Matter Jurisdiction
	Causes of Action Generally
	Prudential Standing Limitations
	Prudential Standing Limitations
	Relief
	Relief
	Treble Damages
	Permanent Injunctive Relief
	Permanent Injunctive Relief
	Preliminary Injunctive Relief
	Preliminary Injunctive Relief
	Preliminary Injunctive Relief
	Preliminary Injunctive Relief

