PUBLIC

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

ORIGINAL

COMMISSIONERS: Edith Ramirez, Chairwoman “Eggg‘g’gfg/%
Julie Brill JiL ¢ ¢ ?{]15 :
Maureen K. Ohlhausen )
Joshua D. Wright
)
In the Matter of ) PUBLIC
)
McWANE, INC., ) DOCKET NO. 9351
Respondent. )
)

COMPLAINT COUNSEL’S ANSWERING BRIEF
TO RESPONDENT’S APPEAL BRIEF

Deborah L. Feinstein
Director

Pete Levitas
Deputy Director

Geoffrey M. Green
Acting Assistant Director

Christopher Renner
Acting Deputy Assistant Director

Michael J. Bloom
Assistant Director for Policy & Coordination

Jeanine Balbach
Attorney, Office of Policy & Coordination

Dated: July 8,2013

Edward D. Hassi, Esq.
Linda M. Holleran, Esq.

J. Alexander Ansaldo, Esq.
Joseph R. Baker, Esq.
Thomas H. Brock, Esq.
Monica M. Castillo, Esq.
Mika Ikeda, Esq.

Andrew K. Mann, Esq.

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Ave., N.W.
Washington, DC 20580
Telephone: (202) 326-2470
Facsimile: (202) 326-3496
Electronic Mail: ehassi@ftc.gov




I

PUBLIC

TABLE OF CONTENTS
INEEOAUCHION. ... eeeireeiiireceetee ettt ettt bt s st s sbs s e b b s s sres s e ansanesbaassnsnnaes 1
- StAteMENt OF FACES ....cveveecerererieieeeeee ettt essseses bbb s s s e s aessasns s ansansens 2
Industry Back@round..........ec.eecieeeireeneiincneiieiiinsinieniinsresesie st sss s eeseesssssessssessessnans 2
Challenged CONAUCT.........eceeeireeereeeeeeeeteesestsesiesises i stssessstse e s seesne b essassassnssnsssens 3
McWane Implemented an Exclusive Dealing Policy to “Block Star”..........cccceruenuenne 3
The MDA Co-opted Independent Entry by Sigma ......c.cooemvmnininreneiiiniiieieccicneen 5
Legal ANALYSIS c.veoveeeereeieiereeeeeeresccc sttt s et bbb e e a e e s s aes 6
McWane Has Monopoly Power in the Domestic Fittings Market..........cooeeeverevereennenns .6
Domestic Fittings is a Relevant Price Discrimination Market........cccooveeveeeinnnnnnennnnn. 6
a)  Imported and Domestic Fittings Are Not Substitutes.........cccoereeineereerecvereecnnnnnne. 7
b)  Distributors’ Limited Opportunity to Flip Specifications Does Not Establish a
Larger Market.......coooeeeeeeeeniiiiniiniinintinietcncteetessen et a e s san e neene 9
McWane Possesses Monopoly Power, or a Dangerous Probability of Achieving
Monopoly Power, in the Domestic Fittings Market........cocvuemeeierciincnniiiinninninnnnn. 10
McWane Monopolized and/or Attempted to Monopolize the Market for Domestic
Fittings (Counts SiX and SEVEN) ......ccccereeeririiieiiiniiiiniiniicr e ssase e nes 13
McWane Implemented an Exclusive Dealing POLiCY .......cccovvvivnuinieiineneccnienirennnnne 14
* McWane Acted with 2 Specific Intent to MONOpOLlize.........cevevveruienveniiieninnieninsnennens 15
McWane’s Exclusive Dealing Policy Injured Competition.........coeeeeieeieecreenennnnne 16
a)  McWane’s Exclusive Dealing Policy Foreclosed a Substantial Share of the
Domestic Fittings Market .........cocceeereererncnininninniininineeinisinecssesseseesessessenns 16
b)  McWane’s Exclusive Dealing Policy Prevented Star from Competing Effectively
and Injured COMPELItION.....cccoveeirecercriitiinintetic ettt eae e e 20
¢)  McWane’s Efficiency Justification Fails.......cccoccevceinniniivininniniinnniieniecnenns 23
d)  Exclusion of Less Efficient Competitors is Not a Defense.........ccccoovereeinnanncnne. 25
The MDA Unreasonably Restrained Competition in the Domestic Fittings Market (Count
FOUD) ettt eessae b st s bbb s s b s s s s s s b s e b e s s sn e s nasens 27
Sigma Was a Potential COMPELILOT .........cvvevirueriereescerinnrinniisenieinisseesseeeseesseessesnens 30
The MDA is Per Se Unlawful and/or Inherently Suspect.........cccovevuveieininninnnnnne. 37
McWane Injured Competition by Eliminating a Nascent Entrant or Potential
COMPELILOT .vvvenvenienerereeeerteseesseseeseesessessetsstestssisssssesssossessesssssnssnsssensessessnesssssassnssses 38
There is no Legitimate Efficiency Justification for the MDA ..........ccovnieiiieiinnnnen, 40
a)  Diverting Sales to McWane’s Foundry Is Not a Cognizable Efficiency ................ 41
b)  Providing Distributors a Choice of Suppliers Is Not a Defense .........cccoueueveuenenene. 42



IV.

5.

PUBLIC

Asserted Termination of the MDA Is Not & Defense .........c.oeweeveeieereeeseeeeresresererenns 42
McWane Conspired with Sigma to Monopolize the Domestic Fittings Market (Count
FAVE) creett ettt ettt es et e s e ettt et 43
The Proposed Injunctive Remedy is NOt MOOL.........e.cvuivreeeeeereerenerseeesseseeseesessessssson. .45
CONCIUSION ..ottt ettt esa st s e et s sees e ees e s s s e rasses 47

ii



PUBLIC

TABLE OF AUTHORITIES

Cases

Allied Orthopedic Appliances Inc. v. Tyco Health Care Group LP, 592 F.3d 991

(Fh CE. 2010) e uueereeeeecereeteeeeraeeeeeteseeseeessessesssstesetssetssessesessssessessessssmssersesssssssnesesssssssassassases 26
Am. Tobacco Co. v. United States, 328 U.S. 781 (1946).....cccoovimimnmnriiiiiininneeteneeseecinaennes 44
Barry Wright Corp. v. ITT Grinnell Corp., 724 F.2d 227 (1st Cir. 1983)...cvvmurrererreiieneeee 26
Bd. of Trade of the City of Chicago v. United States, 246 U.S. 231 (1918) ....covvereenrrecenencen 16
Cascade Health Solutions v. Peacehealth, 515 F.3d 883 (9th Cir. 2008) ......ccvvvvvvrervenaennnes 26
Coastal Fuels, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182 (Ist Cir. 1996).........cceeveennenene. 7
Concord Boat Corp v. Brunswick Corp., 207 F.3d 1039 (8th Cir. 2000)..........ccoreruerieeereenrnrncnes 26
Conwood Co. v. U.S. Tobacco Co., 290 F.3d 768, 791 (6th Cir. 2002) .....ccccovrvemrrmrennenneriecnenenes 19
Defiance Hosp. v. Fauster-Cameron, Inc., 344 F. Supp. 2d 1097 (N.D. Ohio 2004).................. 11
Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451 (1992) .....covvivnenriniinrennnnnannnnns passim
eBay Inc. v. MercExchange, LLC, 547 U.S. 388 (2000).....cc.coervrrrerrinirrrireeaeinneeeeerecneenneees 47
Eli Lilly & Co. v. Zenith Goldline Pharms., Inc., 172 F. Supp. 2d 1060

(S.D. INA. 2001 et cereerceeseceseet st st st saesseassbes b sbssab st e s nesasbsebassnssansnannas 38,40
Engine Specialties, Inc. v. Bombardier, Ltd., 605 F.2d 1 (Ist Cir. 1979)....cveienrinriiiiecrannees 30
Fraser v. Major League Soccer, L.L.C.,284 F.3d 47 (1st Cir. 2002) .....ccceourrerreeerrnrenueneen ceeeens 44
Freeman v. San Diego Ass’n of Realtors, 322 F.3d 1133 (9th Cir. 2003) ......coovvrienveecenninnnnnes 25
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U. S. 167

(2000) cecurimrrririeeirisinee s e s EeeneEeEs b g g e h b e bbbt s 46
FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028 (D.C. Cir. 2008) ......c.coermrerrerienreienerrennenennes 7,10
FTCv. Actavis, Inc., 570 U.S. _ (June 17, 2013) ...ccuevvvvviniininiiniireinienienneeeeeneeneas 30, 31, 38
FTC v. Alliant Techsystems, 808 F. Supp. 9 (D.D.C. 1992) ...ttt 9
FTCv. Arch Coal, Inc., 329 F. Supp. 2d 109 (D.D.C. 2004) .....covvinieierrniiienenennecnecnresneeenes 6
FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26 (D.D.C. 2009) ......ccccoerrmrrrrenenreincrnienrecrsensennns 8
FTC v. Swedish Match, 131 F. Supp. 2d 151 (D.D.C. 2000).......ccceerivurrirrmnrirerresteieinnteniesseennnes 7
Geneva Pharms. Tech. Corp. v. Barr Labs., Inc. 386 F.3d 485 (2d Cir. 2004)........coceverrerennennnenn. 8
Gulf States Reorganization Group, Inc. v. Nicor Corp., 466 F.3d 961 (11th Cir. 2006) ............. 19
Hosp. Corp. of Am. v. FTC, 807 F.2d 1381 (7th Cir. 1986) .....cuevvereieieiieieteeeeeeeceaeeees 15
Howard Hess Dental Labs., Inc. v. Dentsply Int’l, Inc., 602 F.3d 237 (3d Cir. 2010)................. 45
Image Tech. Servs. v. Eastman Kodak Co., 125 F.3d 1195 (9th Cir. 1997) ....ccuvrerrenreriennene 41
Inre BA.T. Indus., 1984 FTC LEXIS 4 (Dec. 17, 1984) .....uvvviirciririiiiriiieciiiicninceeciiee e 35
In re McWane, Inc.,2012 FTC FTC LEXIS 155 (Sept. 14, 2012)....covvvniiiinieiiieiiinriniennns 16, 30
In re Polygram Holding, 136 F.T.C. 310 (2003)....ccccovevimiminirinrnriintiniesieniesineesieniene 41, 42,43
In re Polypore Int’l, Inc., 2010 FTC LEXIS 97 (Dec. 13, 2010) ...couevvrreveirieieieeeecnenene 12
In re Realcomp II, 2007 WL 6936319 (Oct. 13, 2009)......ccemvivriirininieinereeeieieeeennaaees 37,40
In re Schering-Plough Corp., 136 F.T.C. 956 (2003)......cceeininiririieieneeeeresietetsessesnssnnene 31
Inre SKF Indus., 94 F.T.C. 6 (1979) ccueuireeirieinntieeccneeneinenesssissssssscssesssessssessesseesssssssassassess 38
Inre The Coca-Cola Co., 117 F.T.C. 795 (1994)...cciiiiiiiiniiiiiiiiecteenteenn e 46
Insignia Sys., Inc. v. New Am. Mktg. In-Store, Inc., 661 F. Supp. 2d 1039

(D. MIINN. 2009) ..coeeeerereieeieeteestectessesseesteseeseeseessesessessessesseestassesstssessssnnesssssesssassnssessnsssassassans 20
Int’l Distrib. Ctrs., Inc. v. Walsh Trucking Co., 812 F.2d 786 (2d Cir. 1986) ......ccccevvevieennencnne. 44
LePage’s, Inc. v. 3M, 324 F.3d 141 (3d Cir. 2003) ....covvenmminiiiiiiriceniteesneinee et 22
Levine v. Cent. Fla. Med. Affiliates, 72 F.3d 1538 (11th Cir. 1996) ..., 43,44

iii



PUBLIC

Lorain Journal Co. v. United States, 342 U.S. 143 (1951)..ccuuuemmerieeeeeceeereeieceeeeeeeeeesnessseeesens 15
Los Angeles v. Lyons, 461 U.S. 95 (1983) c.cucueeuerereeirerereieeecrcreretseeseseseeeeeseseseesesesessssssssesesasssen 47
Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679 (1978) c.....veeeveeereeeeeeeeeeereeseerenene 25
North Carolina State Bd. of Dental Examiners v. FTC, 2013 U.S. App. LEXIS 11006

(4th Cir. May 31, 2013) ....oiuimcirecccernineeeeetsiensesessese et sssese st sss s sas st senasnesenmees 41
Northeastern Tel. Co. v. AT&T Co., 651 F.2d 76 (2d Cir. 1981) ...c.oucuereeeriineeeeeeeeeeeeseenssens 43
Nynex Corp. v. Discon, Inc., 525 U.S. 128 (1998) ....cvvuevevrrerreeereereeeeecesteieeseereeseeeesesesssesssssenns 37
Oahu Gas Service, Inc. v. Pacific Resources, Inc., 838 F.2d 360 (9th Cir. 1988)...........ooe......... 12
Omega Envtl., Inc. v. Gilbarco Inc., 127 F.3d 1157 (9th Cir. 1997) c..eevmeeieceeeeeeeeeeeeeeesnene 17
Palmer v. BRG of Georgia, Inc., 498 U.S. 46 (1990).......o.oruemeeemeeeeeeeesereeteeeeesesesenesessesens 37,38
Park W. Radiology v. CareCore Nat’l LLC, 675 F. Supp. 2d 314 (S.D.N.Y. 2009)..........coo....... 7
Perington Wholesale, Inc. v. Burger King Corp., 631 F.2d 1369 (10th Cir. 1979)......ccveveene... 43
Reazin v. Blue Cross & Blue Shield of Kansas, Inc., 899 F.2d 951 (10th Cir. 1990)................... 12
Rebel Oil Co. v. Atlantic Richfield Co., 51 F.3d 1421 (9th Cir. 1995) c...oeeuirreeeeeeereeeeeeeeeenreens 12
Robert’s Waikiki U-Drive, Inc. v. Budget Rent-A-Car Systems, 491 F. Supp. 1199

(D HaW. 1980) ......cuevieiiiiicreeeertcccistseessstsnsssssss st ssss s ses s sssassssssssasassssaesseseseeen 44
Rubbermaid, Inc. v. FTC, 575 F.2d 1169 (6th Cir. 1978) ......oevevreeerreeeeeeeeeeeseeeeeeeaeeeeeeseeseeens 46
Ryko Mfg. Co. v. Eden Servs., 823 F.2d 1215 (8th Cir. 1987).....cuvveeueemereereeeeeereeeneecsiseseseeans 23
Schering-Plough Corp. v. FTC, 402 F.3d 1056 (11th Cir. 2005) .......vevevreemrecceereeeemeeeeseeeeeeenene 31
Spectrum Sports v. McQuillan, 506 U.S. 447 (1993) c.eueevrueeeeeeececeieeeeteeeeesese e eseseessenens 13,15
Summers v. Earth Island Inst., 555 U.S. 488 (2009) .......ceveveeeeieeeeeeneseseeeereseeeesereessseseesssessens 47
Sunbeam TV Corp. v. Nielsen Media Research, Inc., 763 F. Supp. 1341 (S.D. Fla. 2011).......... 40
Thompson v. Metro. Multi-List, Inc., 934 F.2d 1566 (11th Cir. 1991) .....ceevemreeeereereeeeeeseeresenenn 43
Times-Picayune Publ’g Co. v. United States, 345 U.S. 594 (1953) c.ouveeecereeeeeeeeeeeeeeeeeeereeeseesn 15
Todd v. Exxon Corp., 275 F.3d 191 (2d Cir. 2001) ...vueeeveeceeeeeeeeeeeeeeiiceceeseeeesee s eeeeeesneessenene 11
Union Leader Corp. v. Newspapers of New England, Inc., 284 F.2d 582 (1st Cir. 1960)............ 25
United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945)......oeoeeeeeeeeeeeeieeeereerennn 15
United States v. Archer-Daniels-Midland Co., 866 F.2d 242 (8th Cir. 1988).......cccccovrveerueeeennnnes 8
United States v. Delta Dental, 943 F. Supp. 172 (D.R.L 1996)......couweevcueerieeeeeeceeeeeeeeseneereeene 29
United States v. Dentsply Int’l, Inc., 399 F.3d 181 (3d Cir. 2005) .....covvrmemeereeriicereeeeeene passim
United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377 (1956) c..ecuemeueeerveerrreeeeeeeeeeerenenn 6
United States v. Gen. Elec. Co., 1997 WL 269491 (Mar. 18, 1997) .....cuoeuiuieeeeeeeeeeeeeereeeeenns 38
United States v. Grinnell Corp., 384 U.S. 563 (1966).....coeeerererererererrererersesesnsssssesessssssssns 7,13
United States v. Marine Bancorporation, 418 U.S. 602 (1974) .....ueeeeeeeeeeeeeeeeeeeeeeeeeeeeerseseseees 32
United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) ...ccceiveeerereeereeeereeeeeeeeesnnns passim
United States v. Syufy Enterprises, 903 F.2d 659 (9th Cir. 1990)...........ceeeureenenn.... rreerrereteasaseaens 9
United States v. Uniroyal, Inc., 300 F. Supp. 84 (S.D.N.Y. 1969).......ooeeeeeerieeeeeeeeemeereeeesseesenns 46
W.M.R. Watch Case Corp. v. FTC, 343 F.2d 302 (D.C. Cir. 1965) ...covvuvvemrerreeeicreeeveceeneneenns 46
Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011) cueveveveereeereeeeieietereeeeeeeeeeeeeseseeeeeseenseeesens 47
Williams v. 5300 Columbia Pike Corp., 891 F. Supp. 1169 (E.D. Va. 1995) .......occceevrververrennne. 43
Winter v. NRDC, 555 U.S. 7 (2008) ..covvvurrrereririrrnireeirresissesesseseeresessssssssssssssssssssssssessssssssssnsss 47
Yamaha Motor Co. v. FTC, 657 F.2d 971 (8th Cir. 1981) ......coccieiremeeeeeeeeereeeeerrseseeeeeeeeenes 30, 31
ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254 (3d Cir. 2012)...ceccuvueeereeerieeerrereeeenan 16, 20, 26

v



PUBLIC

Statutes
IS5 ULS.C.L §A5(D) ettt ae s asse e e s et esas s e e e ma et e e s e e e s ae st semnenesnas 52
I5 ULS.CL § 12 €8 SEG.uuuiuanuirreeicreeirectenirstesticsesseesstsseesessseesesssssnsasssssnsssnnssssessessnsssessasosssses 7, 36, 42
LS ULS.CL 88 1, 2ttt ettt st sae et s a s b et st et et st e sa e et et s st e sesaenens passim .
Other Authorities
U.S. Dept. of Justice & Fed. Trade Cmm'n, Horizontal Merger Guidelines (2010)......... 7,8,9,12
Fed. Trade Cmm'n & U.S. Dept. of Justice, Antitrust Guidelines for Collaborations

Among Competitors §1.1 (2000) .....ccccecerrereererrerriererrerenenseressessaesseessessessessessessesseeseeseeeesessenes 30
Treatises
2B Philip E. Areeda, Herbert Hovenkamp et al., Antitrust Law 9 534d (3d ed. 2010) ......... passim
Andrew 1. Gavil, Exclusionary Distribution Strategies by Dominant Firms:

Striking a Better Balance, 72 ANTITRUST L.J. 3 (2004) ....ccueovireeriinieciieerereenesneeesesaeesessennes 27
Jonathan M. Jacobson, Exclusive Dealing, “Foreclosure,” and Consumer Harm,

70 ANTITRUST L.J. 311 (2002)...cvieeireirierrenteeneeesneeessessesessssssssssasssssesssessessessassessessesnsencseseenes 21
Joshua D. Wright, Moving Beyond Naive Foreclosure, 19 GEO. MASON L. REV. 1163

(2012) ettt ettt ettt et sttt et ettt sttt et et s e et e ae e e s s seteseanene 17,19, 21
Richard A. Posner, ANTITRUST LAW (2d €d. 2001) ...cccoueviererereecreeenreeserseesensneenessesnesaessennes 24,37
Richard M. Steuer, Exclusive Dealing in Distribution, 69 CORNELL L. REV. 101 (1983) ........... 23
Steven C. Salop, Exclusionary Conduct, Effect on Consumers, and the Flawed

Profit-Sacrifice Standard, 73 ANTITRUST L.J. 311 (2006) .......coveeveireenrenreereeneereeseeseeseenseens 27
Thomas G. Krattenmaker & Steven C. Salop, Anticompetitive Exclusion: Raising

Rivals’ Costs to Achieve Power over Price, 96 YALE L.J. 209 (1986)......cccceeuererrerruerurversueenne 21



PUBLIC

L. INTRODUCTION

In 2009, McWane was confronted with the threat of competition in the Domestic Fittings
market from potential market entrants Star and Sigma. McWane responded with a two-pronged
strategy to maintain its Domestic Fittings monopoly. First, McWane implemented an “all-or-
‘nothing” Exclusive Dealing Policy; it threatened to terminate any Distributor that dared to
purchase Domestic Fittings from Star. Second, McWane negotiated a “Master Distribution
Agreement” or “MDA” with Sigma; McWane induced Sigma to abandon its independent entry
plans and instead to distribute McWane’s Domestic Fittings at non-competitive prices
determined by McWane. McWane’s strategy was successful. McWane maintained more than
{ } of the Domestic Fittings market, énd continued to sell Domestic Fittings at
supracompetitive prices.

Importantly, McWane adopted both strategies with the specific intent to monopolize the
Domestic Fittings market. McWane adopted its Exclusive Dealing Policy in order to handicap
Star and to prevent competition (“[a]voids the job by job auction scenario™); McWane feared that
Domestic Fittings prices would “get[] creamed” if Star, a historicallsl aggressive competitor,
entered the market successfully. IDF1149, 1162. Likewise, McWane executed the MDA with
Sigma because it determined that a loss of margin on sales to Sigﬁla was better for McWane than
competing with an independent Sigma. IDF1527 (describing “choice of evils”). There is no
legitimate efficiency justification for this conduct.

Because McWane’s Exclusive Dealing Policy and MDA with Sigma constitute unlawful
monopolization, attempted monopolization, restraint of tfade in, and conspiracy to monopolize
the Domestic Fittings market, the Commission should adopt Judge Chappell’s relevant liability

findings and enter judgment against McWane on Counts IV-VII.



PUBLIC

IL STATEMENT OF FACTS
A. Industry Background

Ductile iron pipe fittings (24” or less in diameter) manufactured in the United States
(“Domestic Fittings™) are functionally interchangeable with imported Fittings. IDF322-324,
517." Like the imported Fittings market, the Domestic Fittings market has high barriers to entry.
IDF1044-1050. Suppliers of imported and Domestic Fittings also use the same wholesale
waterworks distributors (“Distributors”) to sell their products to municipalities, regional water
authorities, and the contractors they hire to construct waterworks projects (“End Users”).
IDF10-11, 373-374, 381-382; CCPF475-479. Distributors are “critical” to the suppliers’
success. IDF400-412. Two large, nationwide Distributors (HD Supply and Ferguson) account
for more than 50% of Fittings sales in the United States; the remaining Distributors consist of
hundreds of small, local companies and a few regional Distributors. IDF222-223, 227-228, 375-
377.

There are three key distinctions between the Domestic Fittings market and the overall
Fittings market. First, from 2006 through late 2009, McWane was the sole full-line supplier of
Domestic Fittings. IDF1040. In late 2009, Star entered the Domestic Fittings market by
contracting with independent, domestic foundries to produce castings for Domestic Fittings, with
Star “finishing” them at its Houston plant. IDF1094-1 144. Even after Star entered, McWane
maintained a { } or higher market share, and had monopoly power in the Domestic Fittings

market. IDF1042-1043, in camera.

! Unless otherwise noted, “Domestic Fittings” refers to domestically- manufactured Fittings sold
into Domestic-only Spec1ﬁcat10ns (as defined infra).
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Second, due to legal requirements or political preference, some End Users explicitly
specify that the Fittings used in their waterworks projects must be manufactured in the United
States (“Domestic-only Specifications”). IDF346-347; 519-523. In contrast, “Open
Specifications™ allow Distributors to supply either imported or Domestic Fittings. IDF349-350.

In February 2009, the size of the Domestic Fittings market grew with the enactment of
the American Recovery and Reinvestment Act of 2009 (“ARRA™). IDF1033-1034; CCPF1647-
1654. ARRA allocated over $6 billion to water infrastrﬁcture projects built with domestically-
produced materials, including Domestic Fittings (the “Buy American” requirement). IDF7, 524,
526-527. Although there were several waivers to the Buy American requirement, the application
of those waivers to Fittings was commercially insignificant. IDF527, 531-533, 537; ID249.

Third, as compared to its imported Fittings transactions, McWane charges “substantially
higher” prices, earns substantially higher gross profits, and offers far fewer special discounts off
published prices (called_ “Project Pricing”) on sales of Domestic Fittings — because it does not
face competitive pressure. IDF547, 550, 1072-1076, 1091.

B. Challenged Conduct

The enactment of ARRA motivated Star and Sigma to enter the Domestic Fittings
market. McWane responded to this competitive threat by developing and pursuing a two-
pronged strategy to protect its Domestic Fittings monopoly. First, it “block[ed]” Star’s entry by
implementing an all-or-nothing exclusive dealing policy. Second, it co-opted Sigma’s
independent entry by entering into a Master Distribution Agreement (“MDA”). IDF1145-1597.

1. McWane Implemented an Exclusive Dealing Policy to “Block Star”

Star entered the Domestic Fittings market in 2009 with the ability to sell the most

commonly used Domestic Fittings, and a plan to expand its offerings over time to include

infrequently used, “oddball” Domestic Fittings. IDF1120, 1130-31. Presented with a new
3
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entrant with an incomplete product line and an untested supply chain, many Distributors were
willing to give Star some of their Domestic Fittings business, but few were willing to give Star
all of that business. 1D390-397; CCPF1894-1902. McWane forecast that Star’s unimpeded
entry, even with an incomplete product line, would substantially discipline McWane’s pricing of
Domestic Fittings. IDF1148-1154. McWane’s “chief concern” was that Star, with its history of
aggressive discounting, would cause “the domestic market [to] get[] creamed from a pricing
standpoint just like the non-domestic market has been driven down in the past.” IDF1149.

The head of McWane’s Fittings business, Mr. Richard Tatman, therefore proposed that
McWane implement a new exclusive dealing policy with Distributors that would “block Star”
from the Domestic Fittings market and avoid competition (“[a]voids the job-by-job auction
scénario”). IDF1148, 1155, 1162, 1519, 1580. McWane formally announced its new policy (the
“Exclusive Dealing Policy” or “Policy”) in a September 22, 2009, letter to Distributors, stating:

[E]ffective October 1, 2009, McWane will adopt a program
whereby our domestic fittings and accessories will be available to

customers who elect to fully support McWane branded products
for their domestic fitting and accessory requirements....

Customers who elect not to support this program may forgo

participation in any unpaid rebates for domestic fitting and

accessories or shipment of their domestic fittings and accessory

orders of Tyler Union or Clow Water products for up to 12 weeks.
IDF1173.

Despite the soft “may/or” language of the September 22, 2009 letter, McWane notified
Distributors that “[o]nce they use Star, they can’t EVER buy domestic from us.” IDF1179,
1183-1185, 1187-1192. McWane’s documents show that the market understood McWane’s
Policy to mean that McWane “will” — not “may” — cut off Distributors’ access to McWane’s

Domestic Fittings if they buy any Domestic Fittings from Star, and that for Distributors with

4
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multiple branches, “if one branch uses Star, every branch is cut off.” IDF1179-1183. McWane’s
Exclusive Dealing Policy effectively deterred Distributors from dealing with Star. ID407;
IDF1183-1185, 1187-1192. By impeding Star’s Domestic Fittings sales, the Exclusive Dealing
Policy prevented Star from gaining a sufficient scale to compete effectively and constrain
McWane’s monopoly prices. ID408; IDF1381-1401.

2. The MDA Co-opted Independent Entry by Sigma

Sigma also sought to enter the Domestic Fittings market, and considered sourcing
Domestic Fittings to be its “#1a priority.” CCPF2176. It pursued two potential avenues: (1)
obtaining Domestic Fittings from McWane; and (2) entering domestic production independently
using the same “virtual manufacturing” model that it uséd overseas. IDF1423-1424. By early
June 2009, it was prepared to “§

Y’ IDF1455, in camera.

Sigma formed an “SDP” team to develop and carry out its independent domestic entry
plan. The team visited foundries, secured offers to produce Domestic Fittings, and conducted a
series of production trials. IDF1446-1447, 1449-1463; CCPF2211-2248. Sigma had the
expertise and resources needed to develop and manufacture a competitive range of Domestic
Fittings, and absent an agreement with McWane, Sigma likely would have entered the Domestic
market. CCPF2266-2267.

McWane executives believed that Sigma had the capabiiity and financing to enter the
Domestic Fittings market, and that it was in McWane’s best interest to share its monopoly
margins with Sigma by selling its Domestic Fittings to Sigma for re-sale — as an “insurance
policy” against independent competition from Sigma. IDF1441, 1518, 1530. In September

2009, McWane and Sigma signed the MDA, and agreed that:
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McWane would sell Domestic Fittings to Sigma at a 20% discount

from McWane’s published prices, and Sigma would re-sell those

Domestic Fittings at a weighted average of at least 98% of

McWane’s published prices (IDF1529, 1548-1557);

McWane would be “Sigma’s sole and exclusive source for

Domestic Fittings,” thereby ending Sigma’s independent entry

efforts (IDF1540); and

Sigma would enforce McWane’s Exclusive Dealing Policy by

refusing to sell Domestic Fittings to any Distributor that purchased

Domestic Fittings from Star (IDF1558-1570).
McWane and Sigma specifically intended that their agreement would make it even harder for
Star to enter the market. IDF1575-1581.
ITI. LEGAL ANALYSIS

A. McWane Has Monopoly Power in the Domestic Fittings Market
Judge Chappell correctly found that McWane has monopoly power in the Domestic

Fittings market. ID383.2 As Complaint Counsel’s economic expert explained, the hypothetical
monopolist test demonstrates that Domestic Fittings is a relevant price discrimination market,
and direct and indirect evidence prove McWane’s monopoly power.

1. Domestic Fittings is a Relevant Price Discrimination Market

A relevant product market consists of all products that are reasonably interchangeable

“for the purposes for which they are produced — price, use and qualities considered.” United
States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 404 (1956). Thus, the two main factors
for defining a relevant product market are (i) the similarity in character and use of the products

from the buyer’s perspective, and (ii) the cross-elasticity of demand between the product and

potential substitutes. FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 119-20 (D.D.C. 2004); FTC

> McWane does not contest J udge Chappell’s cluster market findings aggregating all fittings
sized 24” and smaller, or that the relevant geographic market is the United States. IDF498-516,
554.
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v. Swedish Match, 131 F. Supp. 2d 151, 157 (D.D.C. 2000); E.I du Pont, 351 U.S. at 400
(demand cross-elasticity analysis considers “responsiveness of the sales of one product to price
changes of the other”). The Horizontal Merger Guidelines analyze demand cross-elasticity by
determining whether a hypothetical monopolist could profitably impose a small but significant
and non-transitory price increase (“SSNIP”). U.S. Dep’t of Justice & Fed. Trade Cmm’n,
Horizontal Merger Guidelines, at §4.1.1 (2010). If a SSNIP of the hypothetically-monopolized
products is profitable, then the market is properly defined to include only those products. Id.;
see also FTC v. Whole Foods Mkz., Inc., 548 F.3d 1028, 1038 (D.C. Cir. 2008) (describing
SSNIP test as a way to define relevant product market).?
a) Imported and Domestic Fittings Are Not Substitutes

There are no reasonable substitutes for Domestic Fittings. 1ID248-251. Although
Imported Fittings are functionally equivalent to Domestic Fittings (IDF517), they are not a
substitute for, and do not constrain prices of, Domestic Fittings. IDF350, 537, 547-550; ID248-
249. Distributors uniformly testified that imported Fittings are not interchangeable with or a
reasonable substitute for Domestic Fittings when Domestic-only Fittings are specified by the End
User. ID250; IDF549 (“Regardless of price, a Distributor will not purchase an imported Fitting
if the End User's specification calls for a Domestic Fitting.”).

When McWane sells Domestic Fittings into Domestic-only Specifications, it charges

25% more than its prices for the same Fittings (or imported Fittings) sold into an Open

3 Because market definition standards are the same under the Sherman and Clayton Acts, see,
e.g., United States v. Grinnell Corp., 384 U.S. 563, 572-573 (1966), reliance upon the Horizontal
Merger Guidelines and the hypothetical monopolist test to define a market in a non-merger case
is not, as McWane contends, “controversial;” it is well-accepted practice. See, e.g., Coastal
Fuels, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182, 197 (1* Cir. 1996); Park W. Radiology v.
CareCore Nat’l LLC, 675 F. Supp. 2d 314, 327-28 (S.D.N.Y. 2009).
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Specification job, reflecting the low cross-elasticity of demand between Domestic and imported
Fittings. ID251-252; IDF1075-1077. Where, as here, suppliers can profitably charge different
prices (net of costs) to different customers depending on known customer preferences, the
relevant market is defined by the purchasing requirements of those customers vulnerable to the
price increase. 2010 Horizontal Merger Guidelines §4.1.4 (price discrimination market
appropriate when dominant supplier could “profitably target a subset of customers” even if
supplier lacked power over other customers); United States v. Archer-Daniels-Midland Co., 866
F.2d 242, 248 (8th Cir. 1988) (significant price differential between functionally interchangeable
products evidenced low demand cross-elasticity and two different product markets); Geneva
Pharms. Tech. Corp. v. Barr Labs., Inc. 386 F.3d 485, 496-97 (2d Cir. 2004) (same); Areeda &
Hovenkamp, Antitrust Law 7534d (same) (hereinafter “Areeda’).*

McWane’s complaint that Judge Chappell defined the relevant market without relying on
a quantitative analysis (RAB6) is irrelevant; markets may be defined without algorithmic
precision. E.g., 2010 Horizontal Merger Guidelines §4.1.3 (market may be defined using “any
reasonably available and reliable evidence,” including information on how buyers would respond
to price change, sellers’ business documents, legal requirements, efc.). Because a hypothetical
monopolist of Domestic Fittings can profitably raise prices above the competitive level — aﬁd
because that monopolist has actually raised prices (IDF547-550, 1074-1077) — Judge Chappell’s

finding of a discrete Domestic Fittings market should be affirmed.

* The finding of a distinct Domestic F ittings market is also supported by the following facts:
Imported and Domestic Fittings prices do not move in parallel (indicating different demand
curves) (IDF547-550; CCPF632-633), and McWane’s internal documents recognize a separate
Domestic Fittings market (IDF1148-1154). See Areeda §562a (“Without correlation in their
price changes, two products are probably in separate markets.”); FTC v. CCC Holdings Inc., 605
F. Supp. 2d 26, 41-43 (D.D.C. 2009) (taking into account “industry recognition” of separate
markets, including as reflected in internal business documents).
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b) Distributors’ Limited Opportunity to Flip Specifications Does
Not Establish a Larger Market

McWane’s primary argument against a Domestic Fittings market (RABS5) is the claim
that customers can “flip” specifications from Domestic-only to Open (allowing imported Fittings
to be used), and that such competition constrains the price of Domestic Fittings. This argument
fails for two reasons.

First, as McWane’s expert concedes, some Domestic-only Specifications are mandated
by law, and cannot reasonably be “flipped.” ID250 (“the evidence overwhelming[ly] showed
these regulations did in fact limit substitution”); RX-712A (Normann Rep. at 28) (“It is unlikely
that state laws could be easily changed based on short-term fluctuations in relative prices.”);
United States v. Syufy Ents., 903 F.2d 659, 673 (9th Cir. 1990) (considering government
regulations in defining relevant market).’

To overcome this defect, McWane wrongly asserts that ARRA Domestic-only
Specifications were flipped “routinely” to permit imported Fittings, through waivers of the
ARRA Buy American requirement. RAB4. McWane’s argument does not address any of the
Domestic-only Specifications required by laws other than ARRA. See IDF519-523. It also
ignores the overwhelming evidence showing that the use of ARRA-related waivers was
commercially insignificant.. IDF530-546; ID249. In fact, McWane — which was well positioned

to observe the use of any waivers — admitted that it could not identify a single instance where an

® McWane also seeks to minimize the number of legally-required Domestic-only Specifications.
RAB3. This argument fails as a matter of law: legally-required Domestic-only Specifications are
more than a de minimis market. See IDF519-529 (listing federal, state, and local laws requiring
Domestic-only Specifications). And a relevant product market can be comprised of even a single
customer. FTCv. Alliant Techsystems Inc., 808 F. Supp. 9, 20 (D.D.C. 1992); 2010 Horizontal
Merger Guidelines §4.1.4 (“[T]he hypothetical monopolist test may suggest relevant markets that
are as narrow as individual customers.”).



PUBLIC

imported Fitting was used in an ARRA-funded project. IDF538. Other Fittings suppliers and
Distributors confirmed that, as a practical matter, ARRA waivers were not used for Fittings.
IDF537-546.

Second, contrary to McWane’s assertion, the decline in Domestic Fittings sales over the
last 15-20 years does not show competition between Open and Domestic-only Specifications.
This assertion is factually incorrect.® It is also legally insufficient because the fact remains that
doﬁestic producers “compete for core consumers within a [Domestic Fittings] market, even if
they also compete on individual products for marginal consumers in the broader [Fittings] .
market.” See Whole Foods, 548 ¥.3d at 1037. In Whole Foods, the D.C. Circuit held that:

a core group of particularly dedicated, “distinct customers,” paying
“distinct prices,” may constitute a recognizable submarket,
whether they are dedicated because they need a complete “cluster
of products,” because their particular circumstances dictate that a

product “is the only realistic choice,” or because they find a
particular product “uniquely attractive”

Id. at 1039 (internal citations omitted). Likewise here, End Users of Domestic-only
Specifications constitute a core group of “distinct customers” who pay “distinct [and
significantly higher] prices” for Domestic Fittings. This is strong evidence that imported and
Domestic Fittings are separate markets.

2. McWane Possesses Monopoly Power, or a Dangerous Probability of
Achieving Monopoly Power, in the Domestic Fittings Market

As Judge Chappell correctly found, McWane’s monopoly power (or dangerous

probability of achieving monopoly power) in the Domestic Fittings market is established by

§ Whereas the number of Domestic Fittings sold may have declined, the share of Domestic-only
Specifications has remained relatively constant. According to McWane witnesses before the ITC
in 2003, Domestic-only Specifications constituted approximately 10%-20% of the overall
Fittings market — similar to McWane’s 20% estimate today. IDF1026, 1029-1031.

10
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circumstantial evidence of McWane’s high market shares and high entry barriers, and by direct
evidence of McWane’s ability to control prices and exclude competitors. ID371, 383; United
States v. Microsofi Corp., 253 F.3d 34, 51 (D.C. Cir. 2001).

The record evidence proves that: (i) McWane’s share of the Domestic Fittings market
was over { } percent (ID372-375; IDF1040-1144); (ii) barriers to entry were substantial
(ID375-377; IDF1044-1071); (iji) McWane charged supra-competitive prices for Domestic
Fittings (ID378-381; IDF1072-1093); and (iv) McWane effectively excluded Star from
becoming an efficient rival (ID381-383; IDF1381-1420). This evidence is more than sufficient
to establish that McWane possesses monopoly power, or a dangerous probability of achieving
monopoly power, in the Domestic Fittings market. See Microsoft, 253 F.3d at 51; see also
Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 481 (1992) (80% share sufficient to
infer monopoly power); beﬁance Hosp., Inc. v. Fauster-Cameron, Inc., 344 F. Supp. 2d 1097,
1117 (N.D. Ohio 2004) (market shares sufficient to support a monopolization claim can also
support attempted monopolization).; Todd v. Exxon Corp., 275 F.3d 191, 206 (2d Cir. 2001)
(exclusionary conduct “is a strong indicator of market power”).

McWane concedes that its market share is at the monopoly level, and does not appeal
Judge Chappell’s findings that de novo entry is expensive, difficult, and time consuming, and
thus prevents “new rivals from timely responding to an increase in price above the competitive
level.” Microsoft, 253 F.3d at 51; see IDF1044-1050; ID375-376. McWane contends, however,
that Star’s small-scale entry into Domestic Fittings precludes a finding of entry barriers and
mondpoly power. RAB25-27. This is incorrect. It is unquestionably easier for imported Fittings
suppliers like Star (or Sigma) to enter the Domestic Fittings market than it is for de novo -

entrants. IDF1051-1055. However, Star’s market entry in late 2009 would negate a finding of

11
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monopoly power only if the “m'agnitude, character and scope” of Star’s entry was sufficient to
discipline McWane. See ID376-377; contra RAB20 (incorrectly suggesting that any new entry
disproves market power); see also 2010 Horizontal Merger Guidelines §§9, 9.3; In re Polypore
Int’l, Inc., 2010 FTC LEXIS 97, at *87 (Dec. 13, 2010) (entry must be “large enough to
constrain prices™); Rebel QOil Co. v. Atlantic Richfield Co., 51 F.3d 1421, 1440-41 (9th Cir. 1995)
(“The fact that entry has occurred does not necessarily preclude the existence of ‘significant’
entry barriers.”); Oahu Gas Service, Inc. v. Pacific Resources, Inc., 838 F.2d 360, 367 (9th Cir.
1988) (entry of two rivals did not preclude monopolization finding); Reazin v. Blue Cross & Blue
Shield of Kansas, Inc., 899 F.2d 951, 971-72 (10th Cir. 1990) (upholding monopoly power
finding because “no other entrant remotely approached Blue Cross’ domination of the market™).

As discussed more fully at Part I11.B.3, infra, Judge Cﬁappell correctly found that
McWane’s Exclusive Dealing Policy impeded Star’s Domesﬁc Fittings sales and made it
unprofitable for Star to purchase a domestic foundry, thereby increasing Star’s production costs
and, ultimately, its prices. ID398-411. Star’s entry was insufficient to constrain McWane’s
monopoly prices, and it therefore does not defeat a finding of monopoly power. See ID383;
United States v. Dentsply Int’l, Inc., 399 F.3d 181, 189 (3d Cir. 2005) (recognizing exclusive
dealing as entry barrier because it can prevent new entrant from being able to compete
effectively against incumbent firm).

This conclusion is confirmed by Judge Chappell’s finding that McWane controlled
Domestic Fittings prices affer Star’s entry — McWane earned { } higher gross profits on
Domestic Fittings sales than imported Fittings sales, did not need to lower prices in response to

competition from Star, and imposed a price increase after Star’s entry. IDF1083, 1090, 1091.

12
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McWane does not contest these findings. Accordingly, McWane has monopoly power in the
Domestic Fittings market. See ID381.

B. McWane Monopolized and/or Attempted to Monopolize the Market for
Domestic Fittings (Counts Six and Seven)

After Star announced that it would begin selling Domestic Fittings in Fall 2009, McWane
willfully and improperly maintained its monopoly power in the Domestic Fittings market by
impeding Star’s entry. 1ID407-411; IDF] 145-1176. The centerpiece of McWane’s strategy was
its “all or nothing” Exclusive Dealing Policy: McWane threatened Distributors that they would

lose access to McWane’s Domestic Fittings and forfeit their accrued and future Domestic

F ittings rebates if they purchased Domestic Fittings from Star. IDF1173, 1176, 1179-1192.

Judge Chappell correctly found that McWane unlawfully monopolized or attempted to
monopolize the Domestic Fittings market in violation of Section 2. 1D419.

The offense of monopolization has two elements: “(1) the possession of monopoly power
in the relevant market and (2) the willful acquisition or maintenance of that power as
distinguished from growth or development as a consequence of a superior product, business
acumen or historic accident.” United States v. Grinnell Corp., 384 U.S. 563, 570-571 (1966).
Attempted monopolization requires proof “(1) that the defendant has engaged in predatory or
anticompetitive conduct with (2) a specific intent to monopolize and (3) a dangerous probability
of achieving monopoly power.” Spectrum Sports v. McQuillan, 506 U.S. 447, 456 (1993).
McWane’s monopoly power, or dangerous probability of attaining monopoly power, is discussed
at Part III.A, supra.

Conduct is exclusionary when it tends to exclude competitors “on some basis other than
efficiency,” i.e., when it “tends to impair the opportunities of rivals” but “either does_ not further

competition on the merits or does so in an unnecessarily restrictive way.” Aspen Skiing Co. v.
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