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THE UNITE)) ST.A.TES OF Al\.rnRIGA, -1 
Petitioner, 

v. . 

THE TRENTON P9TTERIES COMP.A.NY, 

'et als., 
Respondents. 

No. 27. 

ON WRIT OF CERTIORARI TO TB:E CIRCUIT COURT OF APP.EA.LS 

FOR THE SECOND CmoUIT 

BRIEF FOR RESPONDENTS. 

State~eil.t of the Case. 

The statement of the case contained in the Petitioner's 
brief is so inadequate as not tQ give any clear statement of the 
respondents' activities, or the particulars of the offense 
charged against them. The respQndents therefo1•e submit the 
following statement in w-hich is contained facts which the 
jury would have bee~ warranted in finding from the evidence, 
had they been properly instructed. 

General Theory of Pro$ecution. 

The general theory of this prosecut:ion was that a con­
spiracy to maintain prices, and to deal solely with a special 
group of jobbers, had origtuated somew her~ce1•tainly not in 
the State of New York or the Southern District.of New York, 
and at some time-certainly not 'vithin the Statute of Limi-
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tations. The indictment wns appnrently ftonmed with a view 
to avoiding the bar of the Stntute of Limitations, under the 
doctl.'ine of the cn~e of U. S. v. Kissel, 218 U. S. 601, nnd to 
conferring jurisdiction on the District Court for tl1e Southern 
District of New York, under tlte doctrine of Hyde v. U. S., 
22;) u. s. 34:7. 

While the indictment js silent both as to the time and 
place of the origin of tlte nlleged co11SJ.>iracy, it mn.y be 
infer1•ed from the evidence thn.t the Goyei.•nmeut's theo17 iS 
that the .conRpiracy originated in point of time, pe1·hn.ps, 
about December, 1918, and thnt the place whe1·e the con· 
spiracy 01igino.ted was, perhaps, Pittsburgh, Pn. 

The indictment, for the purpose of showing jurisdiction to 
try this conspiracy, for which no date or place wns named, 
alleged as to each count thereof in Tirtually the Emme 
langung~: 

"That h~1·etofo1·~ nnd ''·ithin the period of three yen.1•s 
next preceding the finding of tlrlH indictment, the nbove 
described combination and conspiracy among said de­
fendants wnR by said defendants extended, xenewed and 
carried ont within the Southern District of Ne'\V York, 
in thnt in pur$Uance of ~aid combination nnd consph·ncy 
the snid defendants did.. * • * vn1•ious alleged ove1•t 
acts within the Sonthel'n District of New York. {R.., pp. 
9-10, fols. 27-.28, for fa.ngunge of Fil-st Count; R., p. 13, 
fols. 37-38, for langunge of Second Count.) 

The issue pl'esented by the indfotDlent and the defendants' 
plt-a. of not guilty is shnple. Tlle charge is thnt the defend· 
ants aia m fnet mnin.,:tn.in ro.•bitraiJ .. , unifo1•m. and non· -competiti\"e prices (R., p. 9, fol~. 2u-27), nnd <Utl in fnct limit 
their sales to a ''special grou1>'' fielected by themselves known 
ns legitimnte jobbers (R., p. 12, fols. 34-36). These two 
things m·e stnted to hoxe occurred nt times w·ithin the Statute 
of Limitations, nnd place~ within the jul'.isdiction of the 
court; nnd are brol}ght undel' the condemnation of the Sher· 
man Aet by allegations thn.t the nets were i·especti'Vely the 
l'esult of a combinntion o.11d consp~n.cy entered into at some 
unnamed time n.ud place, t<> perform the alleged acts. 
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The Mat~rt~l Facts .. 

It was not contended Qll· the t~1ai, a]!d is not co;a.tended 
now, that the defendants ever c~a1:ged excessive prices, ot 
ever did axiything to in:jur·e ~he public. On the ~ontrary, by 
evidence introduced on the part of tlie Go-ve1'liment, it ap­
peared that the i:Q.d"Q.stry, for a htl:in_ber of years, nad not been 
p1•ofitable (Gov. Ex. 122, R., V o.l. II. top· of p. 923). We think 
we are safe ~il saying tba"t this is the first case 1,lnder the 
Sh-etma-n Act where defend~ntE? hav.e· been conyi,cted and sen­
tenced to priso·n. fo.;i, the mere possession of an unused power 
to raise the price if they chose to (R., p. 699, fol. 2095; Ex­
ception, R., p. 7~4:, fol. ~170) . 

The p.erio-a of three yeai•s ne_xt preceding· the indictment 
extended f-l!O:n1 August 8, 1919, to August 8, 19~2, the date 
of the indictment. The evidence, however, goes back as 
far as the latter pa;rt of 1916. .All of the c<;>rporate defend­
ants but one were :qiemJ>ers of ari ox-gaitj.zlttion k:p.own as th~ 
Sanita~y Potter~' .!.~sociation 01e11ein{lfter ·referred to as tlle 
Associatio:Q.) during the entire period cove.red by the evi­
.dence; the re;maining member did not join uritil the latter part 
of the pe~1iod (R., p. 21, fol 63·; p. ·533, fol. 159$). The indi­
vidual defendants wer~ -aU· offi~ers or em_ploy.ees 9£ corporate 
defe!ldants, and from time to time attended meetings of the 
associa'tion, all of which appear to haye been held either at 
Pittsburgh OF Shawnee, Pa., or-.A.tiantjc City,. as did also repre~ 
sentatives of corporate members not inaicted, and gu~sts who 
had no connection at ~ with the association ( Govt.'s Exs. 
2i6 ·and 227, R., pp. 1120-1). Certain of the in,dividual de­
fendaJ)tS acted as officer$ of the as-sociation ·and served on its 
-v:arious. committees. 

The association was Ol!~anize.d: inform~ly \vithout any 
co:pstitutiOn or by-laws l~:mg beforQ the period covered by the 
indicfa:p.ent ·( R., p .. 22,. fol. 65; p. ·3.3~, fol. 998). · Originally. 
its principal if not its only activities we:re conce1~ned with 
1abor· matters, p;n~ticulady tbe relations b.etweeii its m~mber~ 
a:nd a Jabor ~nfon known as the Nation(tl Brothei•hood of 
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Operative Potters, in which were enrolled tbe gl'ent majority 
of the workmen emplo~·ed by the defendants (R., p. 173, fol. 
518; pp. 332·3, f ols. 996-8; p. 34:0, fol. 1018). By the begin­
ning of 1917, however, it had engaged in numerous other 
ncthitie~, none of which we1·e shown or contended to hn.ve 
been unlawful. 

At one time or another, it dealt with cost nccounting sys· 
terns, ndverti&ing, methods of manufacturf.l, technicnl difil· 
cnlties and their remedies, conductecl di~c\1ssions ns to such 
subjects at its meetings (R., p. 333, fol. 998) 1 nud at times 
proclu·ed lectm·e1·s on scientiftc subjects to address its mem­
bers ( R., p. 17 4, fol. 522). It took steps to ~ecure nccnra.te 
information ns to customers, comtldered trade pl'nctices, took 
up the subject of stnndardizing products nnd eliminating 
obsolete models ( R., p. 17 4, fol. u22), an<l end en Yo red to wo1·k 
out rules and regulations to protect the hen.1th of tlle work· 
men { R., p. 176, fol. G26) . It reconunencled the adoption of 
uniform terms of c.i·edit ( Govt.'s Exs. 21, 22, 26; n.., pp. 
779-780, 787) whicn were adopted by some of its members, 
while others made different terms (Govt .. 's Exs. 266, 266, 270, 
10~; R., pp. 1173, 1221, 1466, 898; p. 437, fols. 1309-1311). 
It considered other trade practices, such ns discounts for 
orderfi in quantity (Govt. 's Ex. 10:>; R ., p. 898) ; nn e..'\:t1•n 
charge for shipments elsewhere thnn to the buye1•~s plnce of 
bn~iness ; and nllown.nce for freig11t (Govt. 's Ex. 119, n.., p. 
920) ; n.nd nn extra charge fo1· new moulds, 01· cl1nnges from 
stnndal'd n1odels (Govt. •s EA. 85; R., p. 8G7). A i·ecommendn­
tion of the :first of these prnctices nroused some opposition 
( Govt.'s Exs. 106, 107, 108; R., pp. 902, 904, 906), and none 
of them appear to haYe been n.ctunlly follow·ed by the 
members. 

·From 1918 to 1920 some of the members, pul'sunnt to n 
resolution adopted nt n. meeting of the nssocin.tion a.t Pitts· 
burgh in 1918, sent to its Sec1•et.nry repo11ts of the nnmbe1· 
of pieces of certain kinds of Wn.l'e otdel'ed from them, tl1e zone 
from which the- order came, and the p1·ice. The making of 
these r eports was entirely optional with the members. From 
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the :ceports the Secl!etary prepa1•ed tabulations which he sent 
to the members reporting, :first dest1·oying their odginal re­
ports in order to prevent t1le possibility of one member 
getting information as to the business of any other. The 
tabulations of the Secretary did not show either the names of 
the members reporting or of purchasers. The members did 
not all report except on three occasions. Less than one-third 
of the tabulations sho"\v over 90% as reporting, and approxi­
mately one-half show under 80%. These tabulations con­
tained no recommendation as to curtailments of production, 
01~ the pursuance of any particular policy as to prices or 
otherwise ( Go-vt.'s Exs. 12 and 137; R., pp. 7 43, 944) . The 
percentages of kilns reporting were sometimes over-stated by 
the Sec:retary (R., p. 654, fol. 1962; Govt.'s Ex. 137, R., p . 
1028, fols. 30$2-3084), and at times sales at low prices were 
omitted (Defts.' Exs. D-286 and 287; R., pp. 2970, 2971). 
The inclusion of prices in these reports was discontinued in 
July, 1920, the reports and tabul~tions thereafter showing 
only quantities sold, without prices. The tabulations from 
1918 to July, 1920, a1•e all in evidence ( Govt.'s Exs. 12 and 
137, R., pp. 12, 137}, and show wide vru.>iations in prices. 

The defendants p~rsued the practice common to most 
large industries involving trade in a g1•eat number of differ­
ent articles, of circulating a printed base price Ii.st among 
their customers (R., p . 349, fols. 1046-7; p. 470, fols. 1410-1; 
p. 476, fol. 1426) . This p!'actice, as is well known, is for the. 
purpose of making more convenient the issuing of quotations 
of prices from time to time, by adding or subtracting figures 
from the base price list in which the standard articles have a 
so-called base price. This l'elieves the manufacturer of the 
necessity of reprinting from time to time a voluminous cata­
logue of his articles as prices vary. The prices appearing in 
the so-ca.Ued base price list were admittedly not intended to 
be selling prices. 

The statements on pages 4 and 5 of the Government's brief 
would tend to create an erroneous impression as to these base 
p1·ice lists. At this point of the bri:ef it is stated that one list 
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'""as adopted in Ma:rch, 1917, and another in May, 191,9, which 
latter hnd been prepared by a revision committee, appointed 
at the meeting in Pittsburgh, called directly afte1• the war n.nd 
which was still "in force". The references gi'ren in the brief 
indicate that the base pi-ice lists here nlludetl to nre Gove111-
ment•s Exhibits 19 nnd 20. Tlte way in which the brief is 
w01•ded would tend to create tJ1e erroneous imp1·ession thn.t 
these bnse price l:IBts were lists of p1•ices to be clu:u:ged f 01· 

on.tput; whereas, as a mn.tter of fact, it wns unclispnted a.t 
the trial tha.t this wns not the cnse. The use to 'vhich the 
base price lists v;ere put clearly appea1•s 1rom the uncon­
trndicted testimony of the witner.;i:; Fnhe1·ty, who testified ns 
follows (R., p. 362, fol. 108u) : 

"Every nrticle thnt I mnnufncture hn$ a list price. 
I 1neant something such as Goyermnent'R Exhibits 19 nnd 
20. 

"Q. Yon did not have in 111in<l, clid you, thnt these 
list plices, Ol" these books of prices here, were intended 
to be prices that were to be- chn.rgecl fo1• anything? A. 
No, sir." 

.And again. (R., p. 349) : 

''There is a cli.ffer~nc~ between prices nnd list prices. 
I dicl not Jmow· that what you '\v·anted to know is not 
merely the list price but what WM being chn.rged. * * * 
The list is the basis of ow.- actual chwge. We begin 
with the list and then we :figunii tlu~ discounts. \\re 
have to begin with the list and figure the discount. * * * 
I WQuld say that our discount na n.nuonnced in our bul­
letins has been d;Jferent from tlle other8." 

Bulletins were i8sued from time to time, stating t11e dis­
co"1mts or sul'cha1·geR to be subb.•acted fl'om.-..01· added to the 
bnse list. The evidence did not show any e-xplicit ngree-­
ment as to the price bulletin~ or sUsconnt sl1eets by which 
the discounts m.;ed in dete1·mining tl1e aetunl sale prices were 
announced, nnd thn.t t11ere was n.ny such ngrcemeut wns 
denied by a nnmbe1• of the witnef'ses (R., p. 32t>, fols. 974-97[); 
p. 34.0, fol. 1020; p. 341, fol. 1022; p. 342, fol. 1024; p. 343, fol. 



7 

1027; p. 364, .fol. 1092; p. 534, fol. .l602; p. 942, fol. 1044; p. 
348, fol_. lH?O) . . 

The1·e were only four instances directly shown of :activ~ty 
by the Association with respect t<> prices charged by its mem­
bers· fo;r their output : 

1. During the war there had been an agreem~nt between 
the Quarte1!master'·s Department of the United States Army 
ancl tlte m~inber~ of the .A~sociation as to the p:rice~ at which 
Gove1•nment-0rders should be put (R_.; p. 4B7,_ fol. 1461). The 
nature 0f this agreement is set forth 'in ·a letter admitted -by 
stipulation (R., J>· 4="89; d"efendants' ~xhi"Qft B~l 73). From 
this letter it 'appears that fixed prices fo1• sa:les to the Govern­
ment had been determined uvon, and ail agreement to sell to 
tb.e Go:vernment at these p~·ices was recommended to all mem­
bers of t:P,e association by its President, in a ~h·cula):'. letter 
sent around to all of its members (R., p. 489}.. As the war 
advanced and prices were raised, these pric~s· we:re slightly 
increased by agreement. I:n~smuch as the Government was 
the largest si:p.gle· purch~ser of tbe cQmmodities sold by the 
members of the association .during the e1!ectioh of its- ~a-nton­
ments during the war, the price agreed upon witP. the Goverp.• 
ment had a natural tendency to produce uniformity in the 
p1~ices ch~rged to othe;i.· cusJ01P,ers wh(> (leait With the 
defendant$~ · 

2. At a meeting in Pittsburgh, Pa., ~bout Dece:tnber 17, 
1918 (th~ :first meetin~ after the Armistice), the association 
debated th«;. question -of bringing a-bout a ·reduction of prices. 
The President of the association made a:p.· ~ddress ~nd pre­
s~nted a memorandum and a bluepriµt (K, P• 179·; ·Govern­
ment's Exhibits 93 and 97; R., -volume IJ, p. $84). In this cir­
cular the many ·:reason~ for -r.educing pdc~s were pointed out. 
Allusion was made to public .statements that there should be 
an immediate adjlJStment of prices to stimulate brtying (~., 
Volume II, p. 885"); allusion was piade to the ~avi.sability of 
this association dojng· its part to :P.eip architecti;i 3.!ld bUilders 
convince -prospective builders tJlat the ni"P.:~h taUt~cl Qf reduc· 
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tion in prices hn.d taken ].)lace, so as to start proposecl opera .. 
tions (R., Volume II, p. 886). The manufnc.tul'ers were 
advif'ed to bulletin the trnde with i·evised prices which 
"should be aR low as is consiRtent ·with good busine~, so that 
future reductions will not be- neces~m·y'' (R., Volume II, p. 
884), nnd it was pointed out (R., Volume II, p. 884:) that 
"the present e:-.."traordinnry conditions neces."itate extraor­
dinary measures''. 

It i'; common knowledge thnt this actiou ou tile plll't of 
thic:: association wns similar to nction tnken in many oth~ 
trades ~t the ~nme time and tlmt mnny public n1en nnd 
economi8ts were urging nll b·ades to get prices down from the 
war level nnd stimulate the no1·nml resumption of business. 

3. In 1919 the ,John Douglas Compa11y, n. membe1• oft.he 
a~Koci::ttion, began underselling its neighbors, the Abingdon 
~anitnry Mfg. Company and the Nntionnl·Helfl'ich Potteries 
Company. It. was the contention (R., p. 1148, llol) of the 
two last named companies thu.t the John Douglas Com1)n.ny 
had cut price.!-'! below its eol'lt of production (R., pp. 1141-
1170). Repre~entntiveR of the h\"'o last nnnled com1lanies 
cnlled the matter to the attention of the Secretm,. of the 
ni:socfation, who, in tnrn, collllll1mica.ted with John Douglns 
and with the Execnti"\"e Conunittee. :\fr. Doug1ns in·omptly 
informed the Secretary tliat the mntter• wo.s "none of the 
executive committee'fi damn bm;;iness'' CR·., p. 291, fols. 872, 
87u ; Go'\'t.'s Es:. 251, p. 115'1). Repl.'esentatives of the other 
hro compn.nies visited Mr. Douglas nnd contended tbnt he 
waR selling belpw co~t. A.f te· talking with them. he 1'3.ised 
his prices (Goyt.'fi Ex. luO, R., p. 1079), nnd st-nt-ed tbn.t he 
was alwuys willing to compare cost of i)roduction (R., Vol. 
II, p. 1170). The new prices were not sl10wn to be uniform 
with those of the other co1npnnies nud were not in excess 
of a rea~onal1le ngure ( GoYt.'s Ex. 260, R., p. 1164:). Tl1e 
gentlen1en wl10 visited Mr. Douglas advised the association 
of their visit and its result ( Govt.'1.-l Exs. 257, 260, R., pp. 
1161, 1164:). 
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4. A salesman acting for the Hol'.ton Pt)ttery ,Company at 
one time took orders at prices below its cost of production. 
~he low price quoted caused comment, and upon inquiry by 
Mr. A. M. Maddocl~, President of the association, Mr. HoJ.>ton 
advised him that it had been a mistake (R., pp. 535-6, fola. 
1604-6). 

In these two instances, the effort on the part of some 
of the defendants to bring about a r~ise O'.f prices was mani~ 
f estly dictated by a desire to prevent the starting of a trade 
war, and it was the contention of the de~endants, advanced 
in their requests to cha:rge, which were refused by the court, 
that it was entirely reasonable for the other people in the 
business to remonstrate wit~ a competito111 who was selling 
below his cost of production (R., pp. 681-2; Requests to 
charge Nos. 48, 49, 50). 

A certain pl'oportion- of the output of ~anitary pottery was 
slightly defective, the defects not interfering with its utility . . 
S.uch ware was known as class "B" (R., p. 47, fol. 139) . It 
was not produced intentionally, but was a.p. accident of 
manufacture. Successful plants produced very little of 
it (R., pp. 463~ 534, fols. 1387, 1600-1). The sale in 
the domestic market of the :first-class product and also 
of the second-class product furnished opportunities for 
fraud by dishonest plumbers and dishonest jobbers, and 
it was the contention of the defendants (R., p. 154) that it 
was the desire to prevent these frauds that was the reason for 
advocating the exporting of the second-class p1•oducts. 
While the association i·ecommended the export of this 
class of ware, such policy was never to any great extent fol~ 
lowed by the members. On one occasion a poll of twenty-four 
companies showed twenty selling cl~s "B" ware in the 
domestic market. The association appointed a committee to 
confer with the jobbers' association witli a view to stopping 
the practice ( Govt.'s Ex. 148, R., p. 1077). The Committee 
never appears to have done anything, and no furthei' action 
seems to have been taken. Class "B'' 'vu.re was sold in the 



10 

do~estic m8.l'ket by most of the corpora.ta defendnnts (R., p. 
380, fols. 1140-1; p. 434, fols. 1301-2; p. 447, fols. 1340·13!!2; 
p. 406, fol. 1486; p. 465, fol 139u; p. 469, fol. 1407; p. 441, 
fol. 1321; pp. 52.J:-t}, f ols. 1572-4; p. 46;), fol. 13;;7; p. 36;>, fol. 
1094; p. 438, fols.1313-14), such snles being so frequent ns to 
cauE:e complaint from mn.nufncture1·s who nclYocated the 
policy of exporting it (Govt.'s Exs. No~. 27, 28, !?O, 31, 64-69, 
pp. 788, 700, 7!>2, 794:, 834, ct seq.), nnd from n. jobbers· nsso­
c:intion ( Govt/s Ex. 1481 R., p. 034). One compnny never 
e:q>orted any (R., p. G34, fol. 1601). Tlte remonstrnnce on 
the pn.rt of the Jobbers' Association could certainly not 11ave 
been dictated by any desire to aid the defendants in i•estrnin­
ing trade or maintnining prices, which the jobberR themsel'res 
had to pay, and must obviously have been bnsecl on t11e dnng~ 
to them of the b:nuds i•fmdered possible by the snle- of the 
two classes of goods at the same.>- time, in the same mGl'l~et. 

With the exception of the Hol'ton Pottery Compnny all 
of the corporate defendants from time to time issued to the 
trade bulletins showing either the discounts they would mnke 
from the base price list or the prices at which they would sell 
or both. There is nothing to sllow when this p1•nctice com .. 
menced. It was followed in 1017 ( Go"t.'s Exs. 265, R., p. 
117u, fol. 272; p. HiS3; Defts.' Ex. D-174, p. 2901; Ex. D-17u, 
p. 2970). Frequently a number of the defendants' bulletins 
bore the same dates nnd nnnouncecl the same prices. They 
were not, however, alwnys issued on the do.tes they bore. 
When the smaller plants recei'\"ed bulletins fl'om the larger 
they issued similar bulletins antedating them to co1·1·espond 
to those of the lm•ger concerns ( R., p. 342, fol. 1024; p. 38!, 
fol. lluO). 

During all of the pe1iod in question sales of snnitary 
pottery were made at prices below those nnnounced in the 
current bulletins (R., p. 344, fols. 1030-1031; p. 370, fol. 112-3; 
p. 397, fols. 1189·1191; p. 422; fol. 1264:; p. «2, fols. 1324-
1320; p. 44a, fol. 133u; p. 4u9, fol 137u; p. 4u9, fol. 1376; 
p. 460, fol. 1378; p. 498, fol. 1403; p. 512, fol. lu3u; p. u16, fol 
lu47 and p. 521, fol 1562). Some buyers never pa.id the 
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bulletin p1•ices {R., p. 424, fol. 12'71}-. Othe1•s bought oftener 
below th~:µ at th~ bnUetin p1ices ( R ,; p. 4~8; :f.ol. 1342; p. 452, 
fol. 1356; p. 459, fol 1375; p. 459, fol 1376; p. 460, f<Yl. 1378; 
p. ~64., fol 1391). The prices at )Vhich the variou~ companies 
actually sold· were. usrially different ( R., p~ 528, fol 1582). 
Somet1me~ th~ bulletin -p;rices varied (R., .P· 450,. fol. 1348:;! p. 
459, f<;>l" 1376). The pri<;es charged by some of the· companie$ 
were .always Iowe:r than those of ap.y of th~ others- (R., p. 
3·81, fol. 1142). Som~ manufacturers regulaxly gmr~ certain 
customei·s ·a stated reduction from their published prices· (R., 
p. ~13, fol. 15391 . Salesmen ot defendant C"ompanies found 
themselves in comp~tition as to prfoe witb those bf oth~r com­
panies CR., p. 398, fols. 1193"1194}, .and J)lanu~acturers, if 
they wa::o.t~d ·the business, met t.heir compe:titor's price13· (R., 
:p. 471, fol. 1412.) . Buy~:r:s :found m.anllfaetur~~1s l)idding 
against each other for their bUs!ne~ ( R..., p. 422,. fols. 1265· 
1266; p. 492, fol. 1475; p. 5i4, fol 1541; P1 525, fols. 1573~ 
1575) and reducing· their pri~es to g~t -o~de1·s (:R., p. 4:39, fol. 
1317 ;. p . 446, fol. 1336; p. 450, fol. 1349).. Some buyer-s 
obtained p:rfices from· several man.ufa;ctu:rerS' at tl;te same .time 

J and found th.at the.Se p:vices (li{fer~d (R., p. 436, fol. 1306; 
p. 4:38, fQl. 1314; p. ~4;0, _tols. 1318-)!f}; p. 4J.6·, f()L 1386·;- p. ·465; 
fo}. l:3.93:; p. '528, f 91. 158~). Some of the bu,ye:r-s thought so 
little of the prlce 'bulletins. tha:t they, thr~w them away ·(R., 
P• 4:39, fol'. 13l6). 

An analysis of the. rec01~a·s of sale~ by twenty.one of the 
sever.al corpor.aM -defendants of sta;:ada'td tiJ.n~s and bowls 
f:com June· 1, 191-8, to Ju.ly 3;1:, :t.9~2, s]J.o)v~ ~6% of the tan:k:;; 
sQld at bttlletin .prices, ()4% sold be-low, a:nd 10% above, while 
28'% of the bowl~ were· sold at the bulletin prices, 68% below; 
and·~% abeve (R., pp. 1566·7, fol& l698-):100; Def-ts.' Charts} 
E:x:s. D-228 and !>:2~9·}. Simila:t, ·analysis of parti,culaP bulle­
tins during t}le s~me- I>~riod snowed the. greater pa:rt of the 
sat.es at prices below tho·se .apnontt.~ed in the hulletl.ns ( R., pp. 
558·567, fol.$. 1674-1701; Defts.' Ob,arts, Exs. D-210 and 
D-~27)-. Thi$ analysi~ :was ha~ed µpon the tabulations 
1•eferJ.1ed to oµ p~ge. 4.3 ot· the Gove:rnIQ.ent's bri~ as having 
been admitted in evidence by sttpU:latio:g.. 
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The adoption of resolutions by the A~socfo.tiou did not 
affect the conduct of memberR who disnpproYed of them (Ri., 
p. 33u, fol. 1004). 

The majority of the members of the Association dis­
tributed their wnres through jobbel'S nnd confined their soles 
to this class of dealei•f;. Some of them hnd adopted this policy 
many years ago (R., p. 326, fol. 977; p. 340, fols. 1019-1020). 
Although it is referrecl to by the Secretnry ns tl1e settled 
policy of the .Assocfation (R., p. 6~, fols. 203-20.J:, Govt.'s E:i;;. 
No. 62, p. 832), the Nationnl-IIelfrich Potteries Co. nnd the 
John Douglas .Co. ne'fer adopted it, but sold principo.lly, if 
not entirely, to plumbers ( R., i>. 291, fol. 873; p. GOG, fol. lGl 7, 
Govt.'s Exs. No. 246, p. 1149, fol. 344t» No. 2;:m, p. llu3, fol. 
3459) . The Abingdon Sanitru.'Y Mfg. Co. sold to plumbe1·s 
(fol. 1517), the Kalamazoo Sn.nital*Y l\Ifg. Co., the Cninden 
Pottery Co. and the Universnl Potte1•.r Co. sold to retnilei•s 
not engaged exclusively in the jobbing business (R., p. 4.65, 
fol 139::>). The Acme Sanitru.ry Pottery .Co. at times sold to 
retailers (R., p. 379, fol. 1137), as did the Resolute Potte1•y 
Co. (R., pp. 364-5, fols. 1092-93). The Lambertville Pottery 
Co. originally adopted the policy of selling to jobbers, but 
for a time abandoned it and sold to retail plumbers. This 
manner of disb.ibution was not profitable an.d it retw.'ned 
to the policy of selling through jobbers (R., p. 340, fols. 1019-
1020) . It adopted the policy of selling through jobbers before 
joining the Association (R., p. 34G, fol. 1033). 

The Seci·etary of the Association kept a mailing list of 
jobbers (R., p. 59, fol 177), containing only the nnmes of 
concerns actuully doing a jobbing business, n.nd not installing 
plumbing (R., p. 61-2, fols. 183-186), and from time to time 
he answered inquiries from companies whose policy wns to 
distribut.e their products through jobbers. 

The method of manufacture of the product of the defend· 
ants wnH shown at length (R., p. 320, fol 960 ct seq.). The 
mnterinls entf~ring into the product of each of the mo.nu .. 
facturers and the method of mn.nufn.ctming were sub· 
stantinlly the same (R., p. 330, folR. 989, 990), nnd the cost 
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of labor amounted to about seventy per ce.pt. of the cost of 
production (R., p. 340, fol 1020). The great majority of the 
workmen employed by the corporate defendants were mem­
bers of a single labor union, the National Brotherhood of 
Operative Potters (R., p. 173, fol. 518; p. 34(), fol. 1018). 
Consequently, it followed necessarily-as· the output con­
sisted of standru.•dized articles, and the ru.•ticles and labor 
going into manufacture were snbstantially identical,-that 
the cost of production· w~s substantially uniform. 

From the·foreg.oing statemeµt it wou;ld appear that, on the 
main issues presented by the indictment, the evidence may 
be classified as follows : 

(a) 

As to-wnif ormity of prices at which sales were made. 

(1) The reports of sales prices by the Secretary (ante, 
pp. 4, 5). The value of these reports was somewhat impaired 
by the fact that there were nine concerns. which· were not 
indicted, but which were members of the association, which 
might or might not have joined in making the reports from 
which thege tabulations were prepared. Their value was 
further affected by proof that in at least one instance the 
Secretary deliberately supp1·essed a report of a sale at a very 
low price. Nevertheless, these tabulations (Government's 
Exhibits 12and137; R., pp. 743, 944) indicated a wide spread 
of prices; and perhaps· the most significant thing about them 
was that, as to each articl.e about which the reports were 
sent out, each report contained a state:rnent of what the high 
price was, what the general average was, and what the low 
price was during the period reported, e. g. Secretary's report 
of Feb1~uary 28, l.919 (R., J>· 951), where it appear·s (R., p. 
953) that the prices of the standard amcles varied as f-01-
lows: Syphon jets $10.50 to $18.65; Washdown bowls $7.25 
to $9.35; Reve1,se traps $8.25 to $9.07; small tanks $11.90 
to $18.43; large tanks $14.28 to $15.58. See also pages 956, 
959, 962, 966, etc. During the per-iod when thesei reports 
were sent out, therefore, it was known, to all members making 
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reports of their sales, and 1·eceiv.ing tlie tllbulntions of the 
Secretary, that there wns no nnifor1u price clm1•gecl; and 
for this period of eighteen months, from December, 19181 to 
July, 1920, it was common knowledge among the defendants 
'vho. received these reports of the Secretai7 thnt, if there was 
any agl'eement a.s to uniformity of pl'ice, this agreement wns 
habitually disregarded. 

(2) The testimony of purchnse1•s. The witnesses, who 
bought th~ output of the defendant~, ·weJ•e unnnimous in their 
testimony, so far as they we1•e allowecl to testify, that during 
the whole period co1ered by the indictment, tll.e defendo.nts 
were in active competition ns to prices nt which sales were 
made (ante, pp. 10, 11). 

(3) The tabulations prepared to indicate tlle actual snle 
prices of the defendants, and the charts showing these .figures. 
These chru.•ts (Defendants' E·:xhibits D·l 76-D-28;)) spen.k io1· 
themselves, and tell about the so.me story as wns told by the 
purchasers, namely : that tlu:ough the whole pel'iod covered 
in the indictment, the defendants were in active competition 
as to the prices at which sales were mn.de. 

(b) 

As to 'ltniformity of prices a.s1~ccl, m· "u~illctim/' prices. 

The method, adopted by most of the defendnnts, of notify­
ing the purchasel's ·with whom they mm·keted their product 
of their asking prices, and of changes in these nsking pl'ices, 
was by issuing printed ''bnlletins1

' of prices. These bulletins 
would 1•emo.in extant until a change took place in the asking 
price, either upwards or downwm·ds, when a. new bulletin 
would be issued. There wns neeessm•ily a considerable degree 
of uniformity in the bulletins of different defendnnts extnnt 
ut any one tilne. Obviously, if bulletins 'vere issued by some 
of the defendants reducing p1•ices, othet• defendnnts would be 
forced, whether they liked it Ot' not, to meet the .reductions, 
or be in the position of being underbid in the market. Equally 
obviously, where economic conditions made it practical for 
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some of the defendants to raise asld.ng prices, the others 
would natn1:aily follow the lead, induced by the hope of 
getting the higher prices, and the fear of "being caught in a 
rising market .with a lot of ord~rs at low priees if they did not 
follow . the lead, and I?aise their bulletin p1•ices (R. pp. 3·41, 
342). It ~equires nq. a~sumptit:>n of a conspi:racy or combina­
tion to account for uni:fol!mity in bulletin prices, as there 
necessarily would have beep. such \miformity if no one defend­
a:tit haQ. ~ver seen o:c communicated with a.n.;y other one, but 
if each had learned from his salesmen of ch~ng~s in the bids 
of competitors. 

(c:) 

As to margin of ,profit over cqsts. 

As the government did not contend· at the trial that either 
the prices asked or the prices received by th~ defendants were 
unfair or exorbitant, the case was left parten of the proof, 
ordinarily found in a Sherman Act prosecution, indicating 
the difference between the cost of p1!oductioh and the price­
realized by sale. There is, however, one incident in the 
record which tl:rrows some light on this important matter of 
fact. ~Tb.en the Douglas ·Company cllt their prices to what 
was claimed ·by their neighboring competitors to be a price 
below tne cost of pro(!.uction, they advertised and offered a 
combination article at $22 ... 00 pe1· article ( R.) pp. 114:8, 11.51). 
This :figure, so their neig;hbors claimed, brought sales price 
below cost of production. When the Dou-gla~ Oompany, after 
the remonsti•an.ce of its neighbors, and alter analyzing the 
cost of production, ~greed to i·aise the pric~, they raiseq the 
price of this ai1;icle to $24.50 per articie (R., p. 1163). This 
change was app-arentJy entil'eiy satisfactory and obv·iat~d 
the complaint that sales we1~e being made below cost. From 
this incident it would appear tb.at the difference between ·cost 
price and sales· .price was 10% Or less of the CQst of pro­
ductfon. 
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(d) 

As to aeali1tg tritl,, jobbers. 

There is absolutely no evidence of any contract or com· 
bination restricting the liberty of action of any of the defend~ 
ants as to whether they ~hould or should not den.I with jobbers 
and a number of the defendant 0ompanies did not confine 
their sales to jobbers (ante, p. 12) . The utmost e-xtent to 
which the evidence on this subject goes is that it was the 
general policy of most members of the nssocin.tion t.o deal 
with jobbers. That is to say, thel'e was about the snme evi· 
dence along this line, as tlle com•t will, we think, take judicial 
notice, as could be obtained against almost any othei• group of 
manufacturers. In this case, the government :retired from 
the position that it was necessary to find n combination or 
agreement to deal with a specfu.l group of jobbers, and went 
to the jury on a charge that it wns sufficient, for a conviction, 
if the defendants assented to a general policy to denl with 
jobbers as a class. 

* * * * * * * 
In the Government's brief (p. 7) it is stated: 

hThe defense was directed to proving that defendants 
did not adhere to the uniform p1•ices n.nd tel'ms a!Jrcld 
'lt.prm, but that competition betw·een them continued to 
exist in fact." 

The words which we have itnlicized above do not cor· 
rectly describe the position token below by the defendants. 
It was never conceded that any bulletin prices 01· any terms 
or charges had been agreed upc>n, although it was conceded 
that they had a natu1·nl tendency t<> g.i'n''itn.te to unifo1•mi.ty. 
To illustrate this, we quote from the testimony of one of the 
defendants, who was describing the method he used in dete1•m· 
ining his price.s. He said (R., pp. 341-342): 

"I was influenced by the p1iees :fi.~ed by othe1· people 
in our line of work. I couldn't nntm·nlly expect to get 
more for my goods than most of my competito1·.s. 



"The people that sold the same s<>rt of _products that 
we had that were in our neighborhood were the Trenton 
Potteries Co., Thomas Maddock's Sons Co. I considered. 
the market prices made by Trenton Potteries, Standa1·u 
Sanitary,. Thomas Maddock's and the lru?ge1? plants as a 
rule. 

* * * * 
'~Those are the three biggest potte1•ies in oui· trade 

neighborhogd, and I couldn't expect to get mo1•e than 
they did. If I learne4 of a price that they put out in a 
bulletin Ol' anything, I would get out a bulletin just as 
quick as I could, to keep my plant from being flooded 
with cheap business. That is,. if they put out a bulletin 
with a raise in price, I would put up my price juat as 
quickly as I could, ap.d I would date it back to their 
date, as far as possible, to protect myself on incoming 
orders, if I didn't want to accept them/' 
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ARGUMENT. 

I. 

The trial of this case was permeated by n.n 
erroneous legal principle. 

From opinion below: 

''The second of the above fncts raises the main point 
in the case, a matter urged throughout the trial, and 
most franldy met by the presidjng judge. 

''Defendants insisted in various forms that inasmuch 
ns they were indicted under the Sherman .Act they could 
not be convicted thereunder unless what they had done 
amounted to an unreasonable or undue :restraint of 
trade in interstate commerce (Standard OH Co. v. United 
States, 221 U. S., 1; 31 Sup. Ct. 502, 55 L. Ed. 619, 34 
L. R. A. (N. S.) 834, Ann. Cns. 1912 D, '134; United 
States v. Am. Tobacco Co., 221 U. S., 106, 31 Sup. Ct. 
632, 55 L. Ed. 663). But the court ruled "that the ideas 
suggested by the Supreme Court in the Standard Oil 
and Tobacco cases * * * applied to actions of that 
character ( i. e., the character of the Oil nnd Tobacco 
cases). which were bills in equity/' and he held that 
said ideas "have (no application) here unless we nre 
to construe this (Sherman) net in n way tltat would 
render it as obnoxious to the constitution and as 
incapnble of enforcement" as the so-called Lever Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, Sec. 3115, 
% E, et seq.), considered in United States v. Cohen, &c., 
Co., 255 U. S. 81, 41 Sup. Ct. 298, GG L. Ed. 616, 14 
A. L. R. 1045). The matter was finally presented by the 
following request to charge: 

'The essence of the Jaw is injury to the public; it 
is not every restraint of competition and not every 
restraint of trade that works nn injury to the public; 
it is only an undue and unreasonable restraint of 
trade that hns such an effect and is deemed to be 
unlnwfuJ.' 



".Whic'1 reqµest was reflised in toto. In .this we think 
the learned coq.rt erred, and in a manner that ivent to 
the foundation of th~ pr.osecution. Whether the gov­
ernment ))rings a ~tdt in . eq~ity to obtain injunctive 
relief or a p:rhi:ate person sues at law· for triple damages, 
or a gran<J jury finds an indictment for conspiracy, such 
proc~edings and all of them, if brought ·under the She1·~ 
man Act, must necess~rily charge and prQve a violation 
9f .that statu_t~. The statute cannot inean one thing on 
tlie ci:iminal si{le of t~~ court ~nd another on the civil 
aide. 

"Jn the well-kp.own cases relied· on by defen~ants the 
court wa8· not !lefining a civil injury; it. was d~6ning the 
phrase 'in re_straint of tr~de'. Th~i )s a v.ery qld phrase 
of the law; it became a ter-m of art g~nerations before 
the Sh.~tman Act was enacted, ~nd the casei;; cited are 
full authority for the pr9positio~ that when that phrase 
w~s l}.Sed by the eongr~ss in this. statt,te it me~nt the 
.same ki_nd of r~_stta~nt of trade that the law had known 
for generation~, to wit; undue ·and qn,.-e3;sonable· restra_int. 
~d when the highest eQqtt assigned th~ meap.ing to 
the pltr~se; thQ,t me}lning appii~s, however and wlterever 
the $.t~tute is invoked. · 

"The po1nt ~~ not \V:ithotit authority, if any were 
needed. lit N~h v. Unite<l S~tes (229 U. $ ., $73, 33 
Sup. Ct. 780; 57 L. E<l. 1232~, a .demm.~~r was lodged to 
al\ .ipdi~tment under tP,~ Sherman Law on the grQuncl 
~~hat the ~tattlt«3 was SP vague as .to be inoperative on 
its ~riminal·side'.t (p. 376, 33 Sup_. Ct. 781),. apd thi~ objec­
tion to the 'ctiminal operatfon o! -the statute', :was 
thought to be warranted by the Stand~rd Oil and 
Tobacco cases (supra)~ But Holmes, J., for the court, 
speaki.q.g in a criminal ca~e, declared that the cases last 
ref erred to -'!nay J,e take~ tc;> have establish~d t}lat op.ly 
su~h contract~ and combinations· ·are within the act as 
by reason of intent or the iriher~nt nat.ure of the con~ 
teµiplate~ acts prejudice tl1e publi~ int~re~ts by unduiy 
restricting ~ompetition Qr nnduly obstructing the course 
of trade'. 1his is a dire.ct ll,olding, binding upon this 
~ou.tt, to the eff ~ct .th~at tl!e constru<!tion of th~ statute 
oi the accepted· definition of its ess~ntial ph:ras~, applies 
on the criminal side ,as well as on the ejvii. 
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"Further, in the Cohen Company case (supra) the 
Nash decision was cited with approval, and the Chief 
Justice pointed out (p. 92, 41 Sup. Ct. 301) that while 
the Lever Act there under consideration afforded no 
sufficient guide to the jury in their deliberations, because 
it set up no 'reasonable standard of guilt', yet in the 
instances of which the Nash case is one it had been 
found and held 'either from the text of the statutes in .. 
volved or the subjects with which they dealt (that) a 
standard of some sort was afforded•. Jn other words, 
there is no more difficulty in nsking n. jury to decide 
whether a given set of facts constitutes an unreasonable 
or undue restraint of trade than there is in a.eking the 
same jury to answer the question stripped of its ndjec· 
tive.*" 

In Point I of the brief of the Go,·e1•nm~nt, it is o.ppar­
entlv contended thnt the evidence in this cnse wm.·ronts the .. 
:finding of o. hard and fast p1ice 1lxing ngi•eement, such as 
was disclosed in many of the cases referred. to under that 
point. This, as appears from ou1 .. statement of fncts, was 
not the case. The contention of the Gove1•nment is tbnt, 
from the fact that tho.t bulletin prices were largely unifo1'lll, 
it may be infe1'l.•ed that tht!i.'e wns nn agreement to mnke 
them uniform; but if such inference is to be drawn, the 
further inference must be drawn thnt any ngreement exist­
ing along thfa line wns coupled with an nw:eemcnt that any 
of the defendantR at any time w·ns nt full libe1•ty to depart 
from his bulletin or asking prices. 

The Gove1•nment contends (b1•ieft p. 12) tlm.t the re­
jected requests of the defendnnt-s, based ou the npplication 
of the rule of reason (requests 22-3!3, R., pp. 672, 67u) nre 
academic, and that, although they were sound in law, the 
court was not bound to grant them, becn.u~e tl1ey were in­
applicable to the case, We mny tnl.Swer tllis a1•gument by 
examining the consequences of g.rnnting one of these :i:e-

* That the so-called "rule of reason,1 ivns fo'les~n is intcrcstiDgly 
shown in the last Albert H. Walker's ''History of thG Shermnn Lnw'' 
(see p~ge U'7), a book published before :finnl decision in tho Oil nnd 
Tobo.cco cases. 
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quests, in which the defendants asked that the jury be in­
structed that they could consider the facts declared to be 
relevant in t11e Chicago Board of Trade case (the defend­
ants' 25th request to charge, R., pp. 673, 674). Had this 
request been granted and the jury directed that they could 
make the inquiry declared to be prop~r i,n that case, the evi-

. dence would have warranted the f oliowing conclusions by 
the jury: 

1. As to the facts peculiar to the business: 

(a) So far as concerns the nrst count, we :find that all 
the defendants are qealing in a standardized pJ.•oduct, made 
of practically the same ra,v materials, and manufactured by 
the same m.etho.ds, al,ld alm(}st entirely by union labor, at a 
uniform wage scale. All of this, m the nature of things, 
tended to produce uniform cost of production, which, in 
turn, tended to produce uniformity in tbe selling p1>j.ce. 

(b) As to the second count-we find that the facts su1~­
rounding the defendants' dealing with jobbers, are the same 
as in the .case of all other groups of manufacturers doing 
business in this country. 

2. As to the condition of the business befp.re and after 
the restraint was imposed: 

(a) As to the fust cuunt, we find that !\~ diffe1·ence has 
been caused beeause of any rest~aint proved to have been 
imposed by the defendants. The prices realized have beeIJ. 
competitive, moderate and fair; in fact, the prices have been 
so low as at times to have passed below the cost of produc­
tion. Nothing that the defendants have done has made or 
can make any change in the situation. The same conditions 
would exist if they had :never -conferred together. 

(b) Ast<> tfieir relations with jobbe1·s:-there has been no 
ch~ge whatever caused in the dealings of the defendants by 
any restraint that has been proved in this case. 
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3. .As to the nature of the restraint and its effect, actual 
or probable:-

(a.) We :find, as to the fu·st count, that any uniformity 
in n...q}ting or bulletin prices that has been shown hns not 
limited actual competition as to prices received. The bulletin 
or asking prices must be snbstn.ntiaUy uniform in either n. 
ri~ing 01• n. falling market, u.nd when som~ of the defendants 
advance their prices t11e others must, for self-protection, 
follow snit or be s'ynmped with orders at low prices on a 
rising market, and, 1vhen some of the defendnnt-s reduce theh• 
bulletin prices, the others must follow suit 011 be uudel!bid in 
a falling market. We :find that no one is deceiyed by uniform.· 
ity in asking prices, as the custome1•s of the defendn.nts are 
all well aware that the bulletin prices are mere asking prices 
from which the defendo.:nts habitually depart in making 
actual sales. nr e find that tl1e restrnint, so fn.1· ns it lln.<J 
been proved, has hnd no effect, and, if continued, as it now is, 
that it is not probable that it will have any effect on any 
actual com.petition among the defendants. 

(b) As to the second count :-we :find that nil thnt ho.a 
been proved is a general policy Q.lllong the defendants to den.1 
'dth jobbers, which is the same ns that existing in nll other 
large mn.nufnctming industries in this count1'Y, and that 
there has been no restraint caused by the adoption of this 
policy that would not e.'tist among the defendants if they 
had nevel' seen or communicated with en.ch othel-, nor is there 
any probable likelihood of any l'estraint of trade resulting in 
the futm·e from the adoption <>f this policy. 

4. As to the history of the restraint:-

( t11) We find that in this trade the output bns become 
largely standardized and the cost of manufacture hns become 
substantially uniform, so that there cannot be, in the nature 
of things, n. wide clliference in p1•ices received. \Ve find tha.t 
this tendency to unifo1•mity has beeu stimulated by a reason· 



a:bl~ agl~eement, ;made during the war, .to whi~h th~ Gove1·n" 
ment w:;i.s a pa1·ty, for charg1ng absolutely unifo:r.il:! prices 
on the large · g·overnmep.t ordBrs placed' with the va11ious 
defenda~ts · duri~g that -pedod . and that this tendency to 
uniformity received a further i:Q.tpetus from a reasonal;>le 
effort, inade by the defendants immediately aiter the Armis~ 
tice, to have a geJ:!.eral reduction o~ wa1~ prices. 

( b) As to-the policy of dea.Img with ·jobbers :- this poli~y 
is very commo~ in this count17 ani;l ,ant~-dates the birth of 
any of the individual defen{iant$ anq the incorporation of 
any of the co.rporate defendants. i'he policy was in existence 
before the defendants ~ver organized their a~sociation. 

5. .As to the evil believed to exist :-

(a) So far as concerns uniformity in asking ;prices :-·Ap.y 
defendant that did not follow t4e asking prices of the other.s, 
either up or down, would face financial 'disaster on either a 
rising or a falling~ market. So far as. concerns any_ effort of 
the defendants to get togethel'· and cau~e the eiport of Class 
B ware, the ~v-il ·believed to exist was that if the same factory 
sold in the same market Class A and Glass B ware, the job­
bers ·who purchased from it, and th~ public, would be expos(!d 
to frauds by dishonest pluIQ.beFs, ·as there was little difference 
in appearance between the two classes of .goods. 

( b) As to the second count :-the poiicy of deaUng with 
jobbers is n:ot deemed to b~ an e:vil, but a rea~onable policy 
an:d is o.ne that i.s ~lmost universalty fQllowed. 

In ti1e di!'cussion in the Go:ve1'llment'~ bi;ief of the trial 
court's charge, and the ~ou1?t's refu~a1 to grant defe:nQ.ants' 
request~ to ch~rge, there is little attention paid to the unde1·­
lying pl'inciple'- that th~ so-call~d ' 'rule of reason" aIµlounced 
by tlHs court ~n Star~aard_ Oit Oo. v, 7J'4itea Sta,tes) .2~1 ;u. s. 
l-1 alJ.tl United States v. American 'l.1obaccQ .Company) 221 
U. S: 106., had no application to criminal case~, eit~er for the 
con~.ration -of t:Q.e ~µry or -Of tJJ.e :Qou:rt1 but tmJy existed 
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as a guide to the eonstruction of the statute when a case in 
equity undeJ.• the statute was being considered (R., pp. 6Gu· 
GG6). There i~ 110 mention made, i::nxe in a foot note (pp. 
24·5, Go,·t.'s brief), of this tlew entertained and stn.ted by the 
trial court. It i~ only by beming in 1nind this unclerlying 
Yiew· as to the Sherman Act, entertained by the com-t, that 
the charge of the coul:t ftll.d the cou1•t's ref-u~l to charge ns 
defendantR reque8ted can be underRtoocl. 

The question ih>fit arose (Ro far ns the i·eco1•d sllows) in n 
discnFsion with reRpect to the npplicn.tion of eertn.in evidence 
offered by the GoYermneut. In tlle course of t11is discussion 
the cou11: defined th~ She1•mn.n Act ns denouncing ''n com­
bination 01• a con}tpirac:y whiell lmf' for i~R object tl1e inter­
ference 'nth the freedom of interstate commerce, tlmt js nll." 
The1·eupon counRel for the defendnnts mnde t11e follo"~ing 
i·equest : ""\\on 't your Honor add to thnt, untlue nnd unrea.­
~onable inte1·ference.'' To this th~ C'ourt replied, "I t11ink I 
'Yill ex:clude that, lCr. Ma~ho.11. It is in accordance with the 
Yiew I he1·etofore advnuced" (not nppenring in the :record). 
To this the defendants exce1lted (R., p. 83, fols. 248-9). 

The que~tion nro~e again nt th~ close of tl1e testunony 
upon a motion made by couu~el for the defendants for n 
direction to acquit upon tl1e- ground tbnt there 1yns llO sub­
&tantinl evidence before the court to Rnpport the allegntious 
made in the indietment (R., p. 063, fol. 1987 ct 8cq., pp. 
66:1-6, fols. 1093-8). T11e sole and only l'eason w·hich the 
Court stated for denying this motion wns: . 

''I wish to say in that i·egnrd, tbnt my ve1•y careful 
examination of the whole subject hns ~a.tisfied me thnt 
the groundE:, nt least the grounds advanced in support 
of the motion to diRmi$s that :fi1·st count of the indict· 
ment, are ba.f'ed upon an. er1·oneous, entirely erl'oneons, 
theory of the ln.w and the construction to be given to 
thix criminal feature of the She1•man Act. 

"The con..cdderntions urged by counsel in Stl.PI>Ort of 
this contention, that the indictm~nt must allege t11nt t11e 
combinntion or conspiracy brought nbout an 'llll1·enson­
a.ble or uudue restraint of commerce, in n1y jud~~nt 
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has absolutely no application to a criminal prosecution 
or to an indictment. 

~'The considerations urged by counsel might well 
appeal to the chancellor upon an application in equity 
for relief by way of an injunction, f:t•om injury bei~g 
suffered through similar acts, und·er the civil features 
of the act asking for injunctive relief-. Bitt they luwe to 
1ny rrvind no a,pplicaUon to the_ consideration of a. jwry 
in a arirmkw,l aa.se or the ·aonsideraition of the coillrt in a 
cr:imina.l ease.* 

''VV}lether a given act is a criminal offense is purely 
·a question of law to be determined from the language of 
the particular statute involved and such interpretation 
as its language warra;nts; but it mu$t be a fixed and 
immutable thing a~ to whether a given act constitutes 
a criminal offense, and that ca~ nev:er be submitted to a 
jury. 

"The question, of co1i1•se, as to whethe17 that act has 
been committed in any instance is a question of fact to 
go to a jm:y and under our .system they are the exclusive 
tribunal for the trial of that que~tion, but not for the 
determination as to whether or not the facts- constitute 
in law a criminal act. And it :is for that reason I did 
not suggest this at the begin:ping-.but it is for that 
reason, I take tt, to my satisfaction at least, that there 
is nothing in the attitude contended fo1!, in a criminal 
case. 

"Those considerations spring from the ideas suggested 
by the Sup1•eme Court in the Standard Oil and Tobacco 
cases and some othe1~~; which as I say applied to actions 
of that character which were bills in equity or equitable 
relief at the appropriate place. They have none here, 
unless we are. to construe this act in a way that would 
render it as obnoxious to the constitution and as incapa­
ble of ~forcement as the act involve& in the case of 
the Uni.~ed. States v. Oohen the so-called Leve1• Act. 

''For these considerations, the motion will be 
denied." 

The view thus expressed was adbe1•ed to by the court 
throughout the ti•fal, particulatlY in tfie charge to the jury 

. . 

·X·Ita}ics OUl'S. 
• .> 
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nnd in the l'efusal to charge defendants, requests numbered 
22-31 (R., pp. 672-u, 727-9). 

The court charged the jury (R., p. 697): 
"On this head, fir~1: a.nd most important, let me advise 

you, so that there cannot be nny pos.~ible 111isundel'stnnd· 
ing in your minds that it fa illegal and a violation of tlle 
Sherman Law for a gi·oup of il1dependent unitst tlln.t is 
inditlduals or corpo1•a.tions. ope-rating in combination 
such as a trade association of the character ~bown here, 
to agree runongst themsel'reR to fix the prices to be 
charged for the commodity which t11e m~lllbet-s nmnnfa.c­
ture, 1Yhere they control a f)1lbstnntinl part of the inter­
state tl·ade nnd c01mnerc~ in thnt commodity. Thn.t 
proposition you should bear clearly in n1ind. If you :find 
that the defendants combined o.nd conspired to fi..'\: the 
sn.le price of E:anitnry potte1·y as charged theu you will 
understand thnt these defendants ho.Ye contro.yened the 
Sherman Act nnd are guilty a.s charged in the fu·st count 
of the indictment, whether, ns I have- ~mggested, they ever 
successfully accompli~hed tlrn.t pu1·po~e or not. * * *'' 

''If the minds of these uefendnnts met n.nd they either 
expref;sly or tncitly agreed to fix the snle prfoe of sani­
tary pottery, then thef;e defendants have violated the. 
Sherman Act and are guilty of combining and conspiring 
to restrain trade and eo1mnerce in that commodity ns 
charged against them. lioreover, :·mch nn agreementi if 
you :find that it wn~ mnde, is ille~ nnd a yiolntion of 
this law entirely regardle~!-l of whet.her the i>rice of the 
commodity was lowered or ilt.c1·eased nnd such nn ngree­
ment 01• unde1·stnnding is illegnl o.ml in violation of the 
Shermn.n Law regru:dle~s of whether the Ill'ices .fixed by 
the combination were reasonable Ol· unrensonnble. And 
such an agreement, uncle:rsta.nding or policy, if you 1ind 
it was made, is illegal l'egardless of whet1le1· the indi­
v:idu.nl defendants whoxn you find were parties thereto 
nolated the agreement by selling o.t Ie~s than the p1•ices 
fixed. 

"If you find that the- defendnnts combined and con­
~pired to :fix the sale price of sanitary potte1•y nny good 
intention which they may ha.'\"e had in wlin.t they did will 
not make such an agreement 01· combination legal 01• 
excuse them from the consequences of theil• a.eta.'' 

To this portion of the charge the def endo.nts interposed 
~ppropriate exceptions (R., pp. 723p724:). 



As.to the secand c.ount-the~Co.urt·chaxged ·the Jury (&,pp. 
702-104~: 

"Under ·tlle second cov.nt of· the indictment evidence 
has been- offered oil behalf O-f the Gove1>nment ta show 
an a'greeilrent or urn:ierstanding that no sales by any 
memnei· of the ~sso.ciati~n. sho"Q.J.d· be. mad~ directly to 
owner·s of p1~ope1~ty, _to builder.s of property, to aJ.'chitects, 
01~ to plumbe~s, and that th,e s~es. ·should' be made· only 
to or throug4 so-called· 'legiti-IlJ.ate· jobbers.' Secondly 
tJiat not only was such an nnderstanding reached or 
ag1•e.ement made, or policy q.ete1•mined up<;>n, but that the 
defendants cooperat~d b,·om 'ti.nJ.e to time to car:r:y out 
and enforce sucll.!;ln understanding. Now again 1 should, 
repeat to you that the mere makihg: ·of such ag:reements, 
i.f you. find tltey w~re made; or' su:ch u11cl:et·~ta.nQ.ings, if 
from all the facts ~nd cir,c-qmstances you :find i34at such 
11nderstandings were i·~ched, wo1iold in and· of thems:~lves 
be illegal, even though none of them wer.e s11Qcessfully 
carried out, ~d that would be true ev~n though tile 
associatic»h or ~onibination p:r,ovided no machinery to. 
carry them· <mt! You s·hould· not CQncern yourself with 
the qlJ.(~stiop: wnetlier in the a:bse?:;rce ot 13uch an agree­
ment' the defendants nevertli·ele~s 1votJ].d have l'estricted 
their sales to· jobbers, nor are yQu to inqtP.re whether 
that is a comto.endable or usua:L trade practice." * * * 

"Lf yoµ. find that t}j.e minds. of these defendants met 
and they tacitly or e:kpressly agreed to re.Strict their 
sales to jobbers, th~n the defenda;r!.ts have contra.vened 
the Sliermt;i.n Act and are gµilty of co:Q,ibining and con­
sphing to restra,in h'ade .anq co~erce in tn~t com­
modity as charged in the secoJ;!d co·unt of the indictment. 
If, therefore, you find from. all the evid:enc~ beating on 

.. the subject some pro;mise~ either ex.j;lr~s or· :implied, or 
~y ·assep.t to the propos!ti()n that the ~~fendants; should 
conjorm their con.duct to some pi!eSCl'ibed rule the aim 
~:nd punpos.e of which was to restrict theil' sates- to job4 

b~rs only, tllen under the Ia:w t11e defendants ~re guilty 
of a combination and consjru·acy to restrain tl·ade. And 
if you :find· that the defendants did so- cotQ.bine and con­
~pire to-restl?ict t'liei+ sales to jobbers only, any ·good 
intentiOns th~y ma,y have had in such course will not 
maJre .such. an a:gr~~ment leg~l m· reUeve defel!dants from 
the eonsequ.e:nc.e of thetr f.rcts. Y 0-11 will not consider in 
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this connection any sugge~tion t11at the course pursued 
was necessru.'Y to the protection of the jobber o~ pl'omo.. 
tive of the public welf nre. '' 

To this portion of the charge npproprinte e-xce1>tion were 
interpo~ed (R., pp. 724, 720). 

The trial cou~t refused the following requests to clinrge 
(R., pp. 672-67u) : 

''22. For you to :find n vel'dict of ~uilty a~ninst nny 
defendant, it is not enou~h fo1• you to :filt(l tluit n con­
spiracy in fact existed. If no combinntion 01• conspil•­
acy in fact existed that 'Will end you1· tnsk nnd you must 
find a verdict of not wiilt)~ against all t11e defendnnts. 
If you find that a combination 01• conspiracy did in fact 
exist, you then u.pp1·oach a tm;;k in which you must exe1·­
cise the greatest en.re, for in orcler to ftncl nny defend­
ant guilty it is not enough that lte should l1aye engnged 
in a conspiracy. It is not enough that he should luwe 
been engaged in a conspiracy in restrn.int 01• competi­
tion. You must be sntisfied beyond a l'eaRonable doubt 
that he engaged in a conspiracy whiclt unduly and un­
reasonably restrained trade. 

"23. The essence of the ln.w is injul'y to the pllblic. 
It is not eve1'Y restl'aint of competition nnd not eve1·y 
restraint of tl'nde that works nn inju1·y to the public; 
it ia only nn undue and unreasonable l'estl'nint of trade 
thnt has such an effect and is deemed to be unln.wful. 

''24. In considering whether a combinntion unduly 
o.nd unreasonnbly restrained trade, you must have in 
mind and carefully consider nil the fo.cts in evidence 
with relation to the nature and chn.racter of the busi· 
ness. 

"25. Not every combination 01· agreement which 
o.ffect,s prices constitutes nn illegnl 1•estrnint of trade. 
The legality of an agreement 01· regulation cnnnot be 
determined by so simple- n test, n.s whetbe1· it resb.•ains 
competition. Every agreement conce1•nin~ trade, e\"ery 
rewila.tion of trade, restrains. To bind, to reshtfiin is 
of theh· Yery e~sence. The tl'ue test of legality is 
wltethe1· the reRn·nmt in1po!-ied is sucll ns merely i·egu­
lo.tes nncl perhaps the1·eby p1·omotes competition. To 
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detern4ue that question, you must consider the facts 
peculiar to the busi.he:ss to which the restraint is ap­
plied; it~ condition before and after the restraint was 
imposed; t.he ~ature of the restraint and its effect, actual 
or probable. The histor'Y of the restraint, the evil be­
lieved to exist, the reason for adopting the p~rticular 
remedy, the purpose or end sought to be attained are 
all relevant facts. · 

"26. If you are satisfied beyond a reasonable doubt 
from the evidence that there was a combination during 
some part of the three years prior to th°' finding of the 
indictment, among the defendants, 01• some of them, to 
:fix: uniform and non-competitive prices for the sale af 
sanit~ry potte1•y, then it would be your duty next to 
inquire whether that was a. reasonable restraint of trade 
or on the contrary an unreasonable restraint o·f trade. 
If it was a reason~ble restra:in-t of t1•ade in your· opinion, 
then it would not imply guilt, though it was a. price 
:fixing agreement. On the other hand, if it was an un­
reasonable restraint of trade in your opinion, then guilt 
would follow as to those of the defendants who were 
parties to it. 

"27. Not all price· fixing arrangements or combina­
tions are illegal. In 01·der· to find a defendant guilty, 
if you find that he was a party to a p1•ice-fixing com­
bination, such combination must. be found by you to be 
an unreasonable or undue restraint of trade in order 
for the combina.ti9n to be illegal; and whether it was 
an unreasonable l'estraint of t1·ade or not is to be dete1•­
mined by you from all the facts and circumstances; you 
are the judges of whether such combination was rea" 
sonabie or unreasonable. 

'l28. The essence of the law is inju1-.y to the public. 
It is not every restraint of competition and not every 
restraint of tr~de that works an injury to the public; it 
is only an unque and unreasonable restraint of trade 
that haa such an effect and is deemed to be unlawful. 

"29. If the jury find" from the-evidence that there was 
no unreasonable restraint of trade effected and no undue 
or unreasonable prices brought about by any combina­
tion a.nd no· injury caused to the · public and that the 
price of the product was not put up to any figure that 
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en.used the public to mnke unrensonnble concessions o.s to 
price, terms or conditions, then the j1wy 1nust fincl the 
defendants not guilty. 

'~30. A restraint of trade does not constitute a violn· 
tion of law unless such i·estraint be nn 1mrensonn.ble 
restraint. 

"31. No defendnnt can be found guilty unless the 
jury find beyond a i·ensonable doubt thnt 11e or it en­
tered into a combination 01~ couspil•ncy to i·estl'nin compe­
tition to an nnl'en.c;onnble oi.· 1.tndue degree Ol· to cause 
some substnntiul prejudice to the public interest. 

'•32. None of the defendants may be found guilty un· 
less t11e jury find that lie OJ." it was engaged in n 
combination within three years of the date of the indict· 
ment which did or was intended to restrain or nffect to n 
substantial extent p1ices ·with which pm·c1mse1·s were to 
be charged and thereb:_\· operated in a. mntel'inl degree to 
the inju1:y to the public and beyond what cnu fn.i.l'ly be 
said to eonstitu.te a proper protection to the pn1·ties to 
the nlleged combination or agreement. 

* * * * * * 
"48. The cutting of sales prices to n. point below t.he 

cost of production witlt intent to en~nge in destl•ueti"rc 
and cut·throat competition fol• the purpose- of elinlinnt­
ing competitors is obnoxious to the lnw. If the- jury shall 
£.nd from the eridence that the defendant~, 'Yea,·ei· n.url 
Slatei·, when they called upon Dou~laR te> ask him to 
raise his p1•ices, belie'\'"ed thnt Mr. Douglas 'l.,.ns selling 
below cost and was starting a destt"lt.ctive trnd~ wnr in 
the territOl'Y where they so-ld their ~oods, nnd if such 
belief was justified by the facts, then the def(mdants, 
Weaver and Slater, hnd n right to remonstrn.t~ with Mr. 
Douglas agnim:it the continuance of such pl'nctice and to 
ask him to bring his prices up to n leyel which woulcl 
not be below the cost of production, and it was not 
illegal for Mr. Douglas to n.g1·ee with them to refrain 
from selling pottery below the cost of production. 

"49. Any of these defenclnnts lind the right to re­
monstrate 'rlth nny otl1el.' mnnufncture~ engn~ed in theh• 
line of business against the cutting of i>rices bclow cost 
and precipitating n dest1•nctive nnd cut-throat competi­
tion; and if the jury ftnd from the etldence thnt a sales­
man of the def endnnt, H01•ton Pottei.~y Compnny, hn.d 
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been· offering- goods at; p~~Ce$ ·belQw cost (If ,manufacture, 
tbjm it was not illegal :fo.r tihe de)'.endl\hts,. Stern or Mad­
dock, to compl:J,in of isuch practice 3,lld to remonstrate 
·with the Hortg.:g Pott'~r.y ·Company ~d the defendant 
Ho~ton, ~-g~inst the con"tinuanc~- of s~1ling outpµt bel<.n\• 
th1~ cost o;f pr.od:qctiQn ~"lld it Wf!S not illeg;tl f 01" the 
defend!;l,nt, Ror.ton, to f!,~ceg~ to- su~ ai~g\im.ents anil 
disaontinue the sal~ of -pottery below the· cost of pro­
(,luctiQn. 

"50. For one or .more of .the defep.dants to remon­
strate w-ith Pih~r ma:mifacturel'ls. 01'"' 'vith ano"bbe+ 1nanu­
factu~er engaged in ·their line Qf p1~oduc.tion !lgai:iinst the 
initiation of sales b.elow cost of pi'~ductlo;n- or the- start­
ing of ~ d~tructive trade war is not obnoxious t~ the 
law, prov.ide~ snch reml)instrance· ts. in g_ood faith, and 
~s not made in pursua:n~e of a combination- in restraint 
Pt trf!,de" (R., pp1 681-2.). · 

And especially as to t)le Second· Count the defendants 
requested charges : 

"55. Under the $econd count of tlie indictment, the 
defendants a1·e .not charged with a coDibinatio-n or c91)· 
sp~1·acy to O.~. ivith j9bbers as a clas~, but are cha:rged 
w..itb. ha.vlµg .ag1"eed and c0>mbined t°' li~t and confine 
their sa~:es t9 a special groqp s~lected by defendants by 
agr~emen.t; and tlte jury may not convict any of the 
<l~fend{ints ll.llde1• the second count unless they find that 
there '\vas a con~piracy to·deal with su~h a special group, 
and that said· sp~ci~1 g:t:oµp h&-d ~ertain determining 
char~cteri~tics which differentiated: then;1 from all Qther 
persons with whom the defendants :wight ha,ve d~alt. 

"56. Even thoug4 th~ jury should find that the de­
fenda,nts o:r> some o·f the-m by combinatio:p. or agreement 
coli:fine(l their sales to jobbe~s- a;s a: class, they may not 
convict undei.- the seeond count of the indictment for the 
reason, tb.at tbe inqictment does n·ot charge any agree­
ment to qeal with jobbef•s as s'll:Gh, bµt charges-~ agree­
ment to deal only ·with a special group selected by agree­
.me~t by the defend~ts." 

To tl1e rerusal of ~l Qf the$e requ~sts the defendants 
excepte·d '(R.,. pp. 726, 7~9:). 

The qµ_estion arising here is w:h~thei· the activities of the 
defendants shown-in this ~as.e we:r~ pe1• sea. v.j,olation of the 
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Sherman Act. Thnt they would not hnve been held n viola­
tion of the lo.w hnd the cnRe been tl•ied by the court without 
a jury is n:ppo.rent from the language of the Cireuit Coul!t of 
Appeals. That court said (R., p . 3700): 

''It is not necessa1·y to review the facts at large; 
su:ffi.cient to note that the subject m11tter of prosecution 
is a trade agreement to maintain o. centl•al buren.u of 
information, dic;;seminnte knowledge of prices, customers, 
discount~, etc., obtained thel'eby, o.nd thus persuade o:c 
induce the large number of snnitn.ry pottery numufnc .. 
turers who belonged to the association to conduct their 
business in a 1·casona1Jly unifo1·1n manner ns to p1'iees 
and disconnts, and pl.toteet the jobbe1-s who CQnstituted 
their largest normal 'outlet'.,, (Italics ours.) 

Moreover the al'gument of the government overlooks the 
second count of the indictment almost nltogethe1·. The i·e-­
fruml to grant any of the defendants• requests to charge ,n.s 
to the rule of l'enson means, in tlrls case, thnt if a number 
of manufacturers adopt the policy of dealing through jobbers, 
the jury may not consider whether it is reasonnble for· them 
to do so. 

The char~g of concededly rensonable prices, nnd the 
practice of dealing through jobberg, may occur under cir· 
cumstnnces which would wa1'111nt a finding tbnt tl'V.de was 
unduly restrained. Bnt surely there mn.y be circumstances 
under which either a com·t 01· jury ought to find tha.t any 
l'estraint of n·ade produced in either manner is not unren.­
~ounble. This lntte1· proposition was denied in toto by the 
trial court. 

If the view of the- tlial colu·t were sound, a defendant 
who, in an injunction snit, hncl succe~sfully supported a com­
bination as not unduly or uu:reasonably restraining trade, 
might thereaftel' be indicted, convicted nnd imprisoned fol' 
having entered into snch con1binntion on the ground that it 
effected a restraint of trade, n1though not unc1u1y 01• un­
reasonably. A Yiew which woulcl lead to such a result 
cannot be accepted without rendel'ing the Act ridiculous. 

The trial court was led to adopt the view thnt the i·ule 
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of reason laid down in the Stam.;awrd Oii and Tdbaoco cases 
cannot be invoked in a criminal case because to apply it in 
such a case would~ so it is thought, J.>ender the Sherman 
Act as obnorious to the constitutio:q. and as incapab1e of 
enforcement as the act involved in United States v. Oohen 
G1·oc&ry Oo., 255 U. S. 81-the .so-called Lever Act! The 
fallacy of this reasoning· is .shown in the portion of the 
opinion of t'1.e Circuit Coi.ut of Appeals, quoted at the out­
set of this po:int (-ar1ite) p. 20). 

While Urvited St<r,.tf!s v. Trans-ill iss&wri .J?reight Associa.­
tiorb, 166 U. S. 290,. and United. Sta,.tes v. J oV,it T1·ai[fio Assoi.. 
cia,.Pibn, 171 U. S. 505, we1·e at fir~t taken by many to hold 
tha_t the pro}libitions of the Sherman Act were not limited to 
cases where tbe restraint is un1·~asonable, the error of this 
view was pointed out in the Standao·d Oil case, where it was 
unequivocally stated that the words "restraint of trad~" in 
the statute refer1~ed only to undue and unreasonable re­
straints, and this doctii.n.e, reiterated in the Toiba.cco case, 
has never since been modified. 

No attempt is made in the Government's brief to. support 
the ruling of the trial court that this doctrine, although 
applicable in an. equitable proceeding, has no application in 
a c1•iminal case. Instead the petitioner a~·gues that the 
Government was not· required to pr.ov~ that the defendants 
:fu:eq unreasonabie pr·i~es~an issue which is not at all 
involved in the ca~e. · 

The petitioner's brief cites a number of decisions of this 
e:ourt as authority for the proposition that any p11ce-:fixing 
agreement i,s pe1· se an unlawful r.estraint of trade. A careful 
examination of those decisions, however, discloses that they 
do not S"Q.stain the Gove1•nment's view. 

The auth9:rities cited by the petitionei• add little weight 
to its contention. Not one of them is a criminal case-not 
one of them remotely suggests that the construction of the 
s:tatnte in a c.riminal case differs from its consti·uction in a 
civil case. And ~very one of them decided since the Standalrd 
Oib decision in 1911 expressly applied the test of reason 
whi"ch was .rejected by the trial court iri this ca~e. 
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.A.II of the decisions referred to in the fi1•st point of tlle 
petitione1··s bl'ief were p1·oceeding~ by bill in equity under the 
Sherman Act except l\"" ational (JQtfon. Oii Oonipa·n:y y. TeirM, 
197 U. ~. 110, which inYoh·ed the constl•uclion of a Te.\:ns 
fitatute-, and T7wm$en Y. C'auscr, 243 U. s. 6G, w11ich wns n. 
civil k>Uit for duniage~. :None of them giveR m1y support to the 
view of the trinl judge that no con~itleration of 1•enson is 
inYoked i11 n el'imiua.l case. 

Nor are t.Jiey nutllor·ity for the pr•oposition tlmt tl1e ques· 
tion of 1•ea.son is not n. question of fact. or course in all of the 
equity suits, where tllel'e- '\fi~ no ju1•y, the CjUCStioll 0£ l•ent;Oll 

was decided by tl1e Coul't, but in sucll CUf\e tl•e Com·t decide(1 
<1ue:;tions of fact a::; well n~ of ln.w. 'Yltile in th(l Cruit' of n 
written contrnet the i11ter1n·etation of which i$ for the Court 
(as in the ,Joint Traffi<: 1hsocia.tir.m ens~) 01• em•<·i:c n1'ising 
on demurrer ( n~ in Su:·ift & C!o-. v. U. >~., 106 U. S. 37u; 
:Satfonal C'r>ttcm Oi7 Y. Texas, 197 U. S. lltJ, and Dr. ~lliles 
.lleclica1 Ct>. Y. ,folm D . Pm·]; c1: Sons C'o., 220 U. S. 373)> 
''there all question~ are for the Court, the question of reason 
is one of fact. The modern rule is well ~to.ted in Wigm.ore 
on E"fideuce ( 2d Ed. ) , Y ol. G, See. 25:;3, as follows: 

"There are mil.Dy situutions in which the issue of 
reasonableness of conduct preseuts itself. In general it 
is recognized as nn issue of fact fo1· the jury.,, 

:Not only bas the question of reasonableness uni.fo1•mly been 
submitted to the jury in cases of homicide (l'coplc v-. H1£7Jc1'f, 
Ill. 1911, OG "X. E. 29-!, 296)., malicious p1•osecution {West­
ern. Unirm Tel. Co. v. Thom.asson, 2ul Fed. 833, 83::l-C. C. A., 
4th Circuit, 1918), fnll:ie impril:ionment (Pct.gem .. "'· Knox, 66 
N. Y. a2~), but also as pointed out in the ~-;a-s71,, case, in many 
other cases, and it has been ~-press1y held thnt wl1etne1· a. l 1e­
strn.int of tl'ade is reasonable is a. question of fa.ct (U,nite<J, 
States v. U·uiteiL States Stcci Oorporat-ion, 2!!3 Fed. uu, 
afilrmed 251 U. S. 417), where Jndge Buffington snid 
(p. 61) : 

"The basic question fo1• us to decide is one of fact, 
namely, whether• the union of the several defendant com-



panies in the l[Iiiteq Stat~S ·St~el Corporation 'prejudic~s 
the public interest by un4uly ~estricting competition or 
'ltnilll.t,ly ob.str.µcting· th~ course of trade'."* 

And again .( p. 78-) : 

"'.i\iohopoly and_ unreasonable· restraint of trade a.11"e7 

after all) '1Wt qiiestions of laiq/) 

To the same effect ar"e J.Jf:ill&r v. Strahl) 289 U. S. 426; 
1-V.ate·rs-Pieroe Oil '00!. v. TemaS') 212. U. S. 86; 0. A. vVeed Oe>. 
v. Loalcwood, 264 Fed. 453, 266 Fed. 785,. and Na·sh v. United1 
Sta.te.'1) 229 U, S. 373. 

That in a cli.niinal ·case all questions or fact must be sub­
mitted tQ t}1.e j11ry is- too well estahJishea to require the cita­
tion -of authorities. 

~or do the decisions cited by the petitioner"s brief sup­
port the contention that any price-fi:X:ihg aa'-rap,getnent is 
per se illegal. All tliat they do is to show tbat in certain cases, 
a court which passed up.on fact as well as law found a p·ar­
ti~ular a1·tangement Hlegai. In the only ca~e cited "\vhirh 
wa~ tried before a jury (Tliomse.n v. CTCllJJsm·}, the jury found 
that the r~tes exacted by the defendants were unreasonable 
(B:riefs fo1· Plaintiff in Erfor, 243 U. S~, at p. 17; Opinion, 
Id., p. 88:), although the fact Qf combj,nation was dedded 
by -the Court, there being no conflfot in the evidence. In that 
case, the:refol'e, -w}!'ile the fa:ct of· combination, not being 'con­
.troverted, was· proper.Iy assumet;l by the Oour.t, the Teason£!,ble­
ness or un1•easonabJeness of the eff eot of tlie co:qi.bination W!'.tS 

S'Ubmitted to the j-ury. t 
* Italics oui:s. 
t The· tJ;ial j il,dges !n the south~.rn· district of New. York have adopted 

the view ~hat the quest:i9n of r~asonablen~?~ should be submitted. to the 
ju:ry in ShermaP. Act cases. Thus in 191'7 the case of Uniteii States v. 
Aifoen Coal Uompqny et a,Z. w~~ 'j;}~ought on for. trial before Judge 
Grubb and a fory in tlie Di$tr.i~t Court in which the pr~s.ep.t case was 
.trie~. Th.e indictme:p.t ch~rg~4 ft co.;mbination or conspfracy to restrain. 
trade in violat ion 0£ the She1·mau Act 'by tixing a:r+d maintaining 
minimum price~ for ·coal. The learned· judg~ adop:ted and applied the 
~-ule ~£ rea~on 1aid ~own QY 1;.h~ Supreme 09urt in th~ !oi•egoing cases 
~1ld 111# ~·t tQ the ju:r:y to determine whether or not t'4e :r;{latraill.t of 
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Even if the petitioners' tiew tbnt the questiou of i·enson· 
nblene8s could p1·opel"ly be taken from t11e jury a.nd :passed 
upon by the Court in this cnse, the Circuit C-011rt of Appeals 
was neve1·theless i'.ight in reyersing the judgment of the Dis· 
trict Court. For the h-inl judge explicitly ruled thnt the 
question was to be considered neither by the jury ns a 
matter of fact, or by the Court, ns a matter of law, saying 

trade effected by the combinntivn was undue or unre:isonable. In 
instructing the jury on this subject, Jud~e Grubb said: 

'~Now one of tht\ tests, pNb:ibly, you lm\"o n. rigl1t to look to in 
m~g thnt determination i~ tins: t110 courts have snid tbnt such 
agreements in restraint C>f trnde mny be made by pcrsollB provided 
they a:fforded «:>uly the ne<-es!:ury prot<?<?tion to tl1e pc-rs<>ns mnkin~ 
them, mid in their business, ngninst ruinous ~ompetition or b:id 
trade practices; nnd providt>d tbnt they nrc not tl.1lY such unreason· 
able restraint of trade as to unduly injurc, l:·Y tl1eir fl~ing of price~ 
the public; that il:t, the consumcrt1, who nrc t110 purcllnsers of tho 
product, of t110se who enter into the combinntfon. You sec, tho lnw 
recognizes the two purposes; Ollt>, thnt it could he n nl'Ccssnry nnd 
reasonable protection to those wl10 enter t11e combinntion whcro the 
situation requires protection, a.nd the other tha.t of tho public, that 
no such combination be considered legnl wlllch unduly restricts 
competition by fbd.ng prices nnd thereby works unreasonable injury 
to the public. ·* * * On tlle Cl)ntrory, if th(m~ wns rttblous com· 
petition, nnd trnde practices tbnt were injurfously affecting the 
proper conduct of the tra.de, tht-n thnt would be n situntion which 
mi~ht call for the making of nn llR?'C<'ment bctwe<?n the p:\l'ties to 
correct that situntfon. Howe>er,. a<3 I ltti:\'l' s:i.id, it could not be done 
nt the expense of the public nnd to tht' c."l:t~nt of injuring nnd re.strict· 
ing trade to the injury of tl1e public." (Sk'nQ;:;Tnphcr's '.Minutc..q,, 
U. S. v. Aill'l'n fJoal Co., i>p. 2~GS-22G!l.) 

"If, on the other hand, you nTe s~tisfied b'1y<:>nd n. .re:lsonnblo 
doubt, :from the evidence, thnt ther~ '"M n combination during 
somt- poxt of tb.e thl'ee yeal's priOl' to tlm :finding of the indictment) 
umong- the defendants, or some of the-m to fix n minimum price for 
'the sale of contrnct coll.], the-n it would be your dut~ next to in· 
quire whether thnt wa.CJ n reasonable rcstrnint of trndc, or, on tho 
contrary, nn Ulll'.casonnble :restraint of trnd~. If it wns a xe:1sonnb1o 
restraint of trade, in your opinion, then it woald not hnp],y guilt, 
though it jc; a price fixing nrl'nn~em~nt. On th(I other hnnd, if it 
was on unr~1qonnble re~trnint of trade in yom~ opinion t11~n guilt 
would follow as to those of the d~fcndnnts wl\l'l w~re l)artfos to it. 

".As I enid, not nll prfoo fixing arrnngNnenl'i or combinntions 
nre il1egn1." (Stenocil'nPh~r·s minut~, U. S. v. .t!ilrt>1i, Ooal (Jo., 
p. 2207.) 

'
1Then you would al~o hn\·C> A riEtht to tak~ into «in..t;iderutiott 

the effect of such combinntion to fix prices upon the p~cl•o..st"ra 
nnd consumers in t11e mnrket; that i~, l1ow much injury tbt'y would 
suffer from nn agreement to maintain nnd it~ minimum pri~ ns 
against a situation where priees were frro to be 1nnde without 
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with respect to the considerations <Jf reasonableness (R., p. 
665, fol. 1995) : 

''* * -~ They have to my mind no appUcati<>n to 
the considel'ation of a jury in a criminal case, <>r the 
ooosidera'!Uon o:f the OotU,rt in, a; arilrrvina·l oase.1' 

obligation on. the part 0£ any operator to expect any frxed price. 
As I have said, if that in your opinion was so great as to be unduly 
and unre,asonahly in restraint of trade and to the inj~'Y 0£ the 
public, then that would be against the reasonableness of such a 
pl.·ice-fixing arrangement. In other words, you balance the benefit to 
the operators with the injury to the public and m~e your own de­
ductions as to whether it wrui a!! agreement, under the circum­
stances that it was made and under the .methods under which it was 
conducted, with the conditions existing at the time it was made, 
which was or 'Was not a reasonable agreement in restraint of trad0--""""' 
of course~ any price-fixing arrangement is, in its nature, a restraint 
of trade.'' (StenogTap.her's Miuutes, U. 8. -v. Aileen Ooal Oo.J 
p. 2271.) 

Judge Grubb also g·ran~d a .request by the deie~dants to charge as 
follows: 

"# 37. The essence of the law is injury to the public. It is not 
every i·estrain.t of competition and not every restraint of trade, that 
wor~ an injury t-0 tbe public, it is only an undue and unreasonable 
restraint of trade that has such an eff eot and is d,eemed to be un­
la.wfu l." (St~nographer's Minut~, U. S. v. Aileen Ooal Oo., 
p. 2296.) 

In 1922 the case of United States v. Atlas P01·tland Oement Oo. et al. 
was b1'ought to trial in the same court before Judge Knox. :(n that case 
the def ~dants were charged with a conspiracy to fu; and exact exces­
sive prices for Portland cement. The judge charged the jury in part as 
:follows: 

"The question of price of any given commodity i.s a most im­
portant one. It is the one which instantly occurs to us in every 
commercial transactioll! and it is the most outstanding .feature 0£ 
this case. With that in view, I am going to ask you to consider if, 
over the pei·iod of time you may find any combination 01· conspiracy 
to have existed, and within three y~ars of August 8, 1921, the 
result 0£ such combihat.ion or conspiracy, and through the instru­
mentality of the practices enumerat ed in the in4i,ctment to have 
been carried on by the Protective Association, was that the price o:f 
cement was substantially greater than it would have been but for 
such combination or co~spir~ay. Also, has the supply of cement 
been so regulated !).I!-d controlled by reason of any such combina­
tion or the trade practices mentioned that the public in purchasing 
the same has been required to make unrea:sonable concessions as to 
price, terms and conditions that it would not have been required 
to make had no combination or conspiracy existed?" (Stenog· 
rapher's minutes, U. S. v. Atlas Portland Oement Oo. et al., 
p. 4289.) 
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In tlew of this statement by the trinl judge, it is apparent 
that he ne\e1• gnve nny pl'oper consideration to the question 
of rea~onnblene8s which wns an essential element of the 
cnse. 

The doctrine declared by the trinl court, and adhered to 
, 1,..ith inexorable logic to the ,·ery end, iR so l'epugnn11t to 
one's sense of justice that it is difficult to dfacuf's it caln1ly. 
As thiF; court found it necessa.l"y iu the Stcmcfo.nl Oil case to 
read the rule of reason into the Sherman .Act in order to 
~u.ve it from public condemnation, so here tlte rejection of 
!:m.ch 'iew~ as those e:-..'J)res~cd by the tl'itt.l court with :respect 
to the meaning of the .A.ct when applied to n. c1·iminal cnse 
would seem to be neeessnry if the- Act is to retain the 
respect of right-thinking men. 

The l'ule thus adopted was recognized by· the Department 
of Juf:ltice, and followed eyen in c1iminnl prosecutions until 
this ea~e. An exnmi.nn.tion of all of the indictments found 
under the Sherman Act in wllich l>Iice fixing wns chnl'ged 
between the date of the Stnndn1·cl Oil decision nnd the date 
of the indictment of ther.;e clefenclants. ~howH that every one 
of them which eYe1· went to trial contain:-; an nllegn.tion that 
excessh·e, extortionate, or uureasonnble- prices were exacted, 
or that the :restraint was in other ways unreasonnble (11ost, 
p. 73). 

The ruling of the ti•inl judge ns to this wn.s not only 
prejudicial as to the clmrge of price fixing set fo1·tl1. in the 
first c.ount. It wa~, if possible, eyen more p1·ejudicinl in its 
application to the charge set up in the second count of 
confining su.les to jobbers. 

It is apparent throughout the record that "legitimate 
jobbers-1 ' mennt actual jobbers-those who were conducting 
a bona fide jobbi:ng busine8s. It hns never been held that 
for manufacturers to deal us whole~alerI-;, n.nd to sell exclu­
sively to jobbers, is improper. Yet, the- trial judge, as a 
direct consequence of bis \ie\V that 110 consideration of l'enson 
was applicable in a. cl'imino.1 case, went so lru.· ns to clm.rge 
that if th~ defendants ga.ve nssent t<> the proposition that 
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they shoulq rest1ict their sale$ to jobbers ()~y, they were 
guilty o-f a .crime (R.,. p. 703,.fot 210~). The facts pee-q].!ar to 
the business to wh;ich the resti•a-int js 3:PPiied; its condition 
before ·and after the resti!aint was imposed; the nature of the_ 
restraint, actual or probable·; tile histo.i?y <;>f the restrai:p.t.; 
the ~vil believed to exist; the reason for a:doptittg the par.ticu­
lar reµi~d;y.; the pui-:pose or end .sought to be obtained; all 
of which we:r:e held in Ohirogo Bowrd of T1~a;de v. United 
Sta;tes., ~4:6 u .. S'. 23:J_, to be releva-nt fa<;ts, were all excluded 
fr0m. ~onsieie~·ation in thi~ case. 

The Government, ip. dis-cussing the ~uli:ngs m question, 
ignor·es entirely their, appiication to the charge made in the 
second count of the indtctment, and ~o.nfines its argument 
to the proposition that no price :fixing arrange:rp.ent between 
persop.s r~preaenting eighty per ce!}t. of an ip.dustry c?,n ever 
be legal. 

This court, in the Standard Oii case, and in all of its 
subsequent decisions, has taken paths to point out that the 
~herman Act is not an ?-rbitrary statute ·setting up a hard 
.and fast rule, but a reasonable act, u:qder whic}! each case 
must be decided upon its own particul3:r facts, an(l judged 
in the light o:E re~so:p.-the great stand~rd of the common 
law. ls the ccm:i:t now, in th~ :first criminal case where the 
question has been presented, to make ati: exception-· to hold 
that the~·e · are two fields of activity; one of which is to be 
governed by a rule of reas.on, and the other, by an arbiti·ai~y 
i•ule, f1•om which ail considerations of !·eason are to b.e 
excluded? Is the court to hold that the :&eld of p1·ices is to 
be made an exception to the general rule that the act is to 
be interpi·eted in. tJre light of reason·, and tQ go further, and 
say that ·th\s exceptio:q is only to be recognized· in criminal 
cases? 

This Court cannot h6ld· that no rule of reason is to be 
applied in ah eq.uity suit to i·estI?ain a pric~ fixing ar-range­
m·ent, without re:pu<,liating the Oh4cago Bowrd of T1·aile ca,se. 
But if it hol'ds that t11e consideJ·a.tions of reason there ~ppU.eci 
catmot ·be aJ>plied in a c.dminal case, th~n· it must be pre.-
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pared to hold tho.t the defenclnnts in tho.t cnse could 
be indicted, convicted and f.ient to jail for cloing the ve1-y 
thin~R which this court refu5ed to enjoin been.use, being reet· 
sonable, they were no 'tiolo.tion of the Rtatute. 

It is eaf;,Y to conceive of cn5es in'\'olvin~ nn agreement ns 
to plices that ,·rould be pct sc unlawful. But is the court to 
hold thnt no pi-ice fi.'ting agreement cn.n erer be lawful? 
Or that no question of l'eU!:\On can e'\"e1· be Rubinitted to the 
jury in sucl1 a. cnse? If t11is is tlle lo.w, then every membe1· 
of n trade n~sociation, who, at the l'equest of the G0Ye1-nment, 
as these defendants did, :fixed n uniform price for govern­
ment orders during the wru.·, should have been punished, 
together with the public officinls n.t whose request the ngree­
ment was mo.de. All of tho~e who agreed, ns did these 
c.lefendants, to reduce prices nfte1· the wru.·, pursunnt to the 
urgent i·ecommendations of all of the eeonomists nud public 
officinls who were crying abl.·ond t11e slogan "Ilnck to Normnl'' 
8hould hn.Te been puniAhC'd. For, as the matter affected p1•ices, 
none of those con.t;;idern.tions held in the Chicago BoariL of 
Trade case to be the test by which a violation of the Shei•mrui 
Act must be determined, could be considered n.t nll 

If the question of ren.<:1on wns involved in the cnse-and 
we cnn reach no other conclusion thnn that it wns-it was 
one of fact, which should hn:re been submitted to the jury. 
That this is a question of f net wns distinctly l1eld in U11itcil 
States v. U. S. Sted C'otpo1·atim.,, (Mite, pp. 34, 3u). 
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Ii-! 

The instruction of the trial cou·rt, discussed 
in Point II of t.he ~overnment's brief, war­
ranted a conviction of t·he defendants without a 
:finding by the ju~y of o:ne of the essential con• 
stituent parts of the cri~e set out in the indict­
ment, the :6.ncU.ng of which was requisite to give 
the court j.urisdiction to try the case. 

From opiniop. b.elow ~ 

''The question growing Qut of the· first fact is this: 
Did the trial court err in instructing the jury in sub­
s tance (though in several forms and at various times) 
that if they found that the defendants did conspire to 
i·estrain trade, as charged in the indictment, then it was 
immaterial whether such agreements were ever actually 
carried out, whether the purpose of the conspiracy was 
a~complished in whole or in part, and whether (finally) 
"any e1f 01·t was made to carry" the object of the con­
spiracy into e:ff ect. 

"Th~t as a general proposition of law under the 
Sherman Act this instruction was correct is a common­
place (Nash v. United States, 229 U. S., 373, 33 Sup. Ct. 
780, 57 L. E«l.. 1232). This is because, as the case cited 
puts it, conspiracy under the Sherman Act is punished on 
a common-law footing, and no overt act is necessary for 
conviction, because the o.ff ense is complete with the 
formation of the illegal meeting of minds. But we are 
persuaded th3t both the prosecution and the learned 
com.·t overlooked the pecniiarities of this case. None 
of the parties pr-0ceeded against lived· with1n the South .. 
ern District; the indictment does not charge that any 
conspiracy was formed in that district; consequently 
there was no juriSdiction there to bring the indictment 
or there to try the case unless it was shown that juris­
diction was conferred by the ~om~ission of an overt act 
within the Southern Disbici (Easterday v. McCarthy, 
256 Fed., 651, 168 C. C. A. 45). 

''The pleader understood this, for otherwise all the 
allegations concerning acts done in the Southern Dis-



trict in pursuance of the object of the conspiracy were 
mere surplusage. Why the United States was so nnxious 
to institute and prosecute this case in the City of New 
York we do not know, but the frame of indictment, com· 
pared with the undisputed facts, show that New York 
was intentionally selected, and trial of these defendants 
in the Third Circuit, where most of them resided, was 
sedulously avoided. Such a choice as this carried with 
it the burden of proving something done in the Southern 
District, i. e., an overt act-justifying the finding of nn 
indictment therein. The peculiarity of this transplanted 
litigation was overlooked below, and it was error, and 
very material error, to instruct a New York jury in so 
many words that it was immaterial whether nny effort 
bad ever been made to cnrry out the conspiracy com· 
plained of." 

In the F-;econd point of the GO\-erument's bl'ief the1·e i') set 
out, on pnge 28, only n portion of the pn.rt of the record 
relevant to the point under cliscm~~ion. .A. correct under .. 
~tanding of the point cannot be hnd without n cousidel'ation 
of the facts which do not o.ppeo.r from the portion of the rec­
ord cited in the GoYei'Ilment's brief. 

The charge of tl1e com•t (R. 69J): 

"I mwrt, therefol'e, add:-;e you thnt if you find the 
defendant~ combined ancl consph-ed to resti·o.in ti•o.de by 
entering into the np;reementH chnl'~ed in the indictment, 
then the~e agreements \iolnted tl1e Shermnn Act, nnd it 
is immnterinl whethe1· such ngreements were actually 
carried out Ol' hn.ve accompli~hed tl1eh• purpose in whole 
or in part." 

The chn.rp;e of the court (R. 697) : 

"If you :find thnt the defendn.nts combined nud con­
spired to fix the sale price ot sanitary i>ottery ns cbn.t•ged 
then you will under~tnnd that tl1ege- defenclnuts haye 
contraveneu the Sherman ... ~ct nnd at•e guilty us cbn.l'ged 
in tht:> fu•;.;t count of the intli~tment, whethe1•, ns I hn.ve 
suggested, they ever succe~!>1ully accomplished tl1nt pur~ 
pose or not. It ~, ns I lm:\"e s11i<l, the entering into the 
ille~al combination 01• con~'Piracy which violntes tlle Act. 
If the minus of these defendnnts met nnd they either ex-

\ 
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pr~asJy or tacitly agreed to fix t}le sale p1iice of sanitary 
p9tte1J1, then these defendants have violated the Sl:l,~r­
maI!. Act. and are guilty of ~o~bining and conspiring to 
restr~ili trade .and Gommerce in that eomroodity as 
charged against them.'; 

Exc~ption t!iken by d~fendants to this portion of the 
<:harge (R., pp. 72~·3) ; 

·"I respectfully excepf to that portion o-f your :t:ronor's 
ch~rge whe1~~h1. your I};op.or .stated that .a. :µler~ agT~e­
rp.~nt con~titut~s an offense,. wh,ether a:i;;iythi:o.~ ·is c:Ione 
to carry it 011t Qr not, ~nd where your.Jiop.o:r: went Qll to 
say th11t it is immat:ei'ia~ whetne1• agree~~ents ar~ carried 
out o-r not. That latter pl1rase, that jt is- tmmaterial 
whether the agreerp.~nts were-ca1Tied out 01~ not, I submit 
is W.l'O;iJ.g-,-.,....=. 

c'The Court• Immate11al for tbe consideration of the 
jury. 

'':rt£r, Ma1·shall : That is precisely 'vhat I \Vant to 
bring to your Honoi•'$ ;:ttteiltfon-.tlia.t l ·sl.lbmit t4ey a;re 
material from the a~pect of determining whether th~ 
agreement w.as made, and if the ju:ry find they were not 
carr.ied out, it m~y be cogent evidence· in their minds 
that ·the ag-ree~ent was l}..()t made. Your Honor· has put 
it so st:nongly here -that :( thiµk your IJo;nor-.--

"T-he Co-q.rt : The jury may consider all the fact$ aJ.l.d 
-~ircumstai;i,ces in deterplining whether a cornbi:p.ation 
a;nd conspiracy has be~µ entered int.o. :Sut, if you will 
note, wnat I charged the jury is. tpat they have deter~ 
lllined that s.nch a combination it.lid- c(>nspkacy was en~ 
te1yed into, then it is. b~m~terial whether any effort was 
made tQ carry it out. 

"¥.r. Marshall :. I respectfully. eI;cept to the charge a$ 
lllOdifled.'> 

The ftrst two- p01!tions of tlie cha:vge, above quoted, are 
sound law, a:s it wa~ nQt necessary for :the Government to 
i)rO"V~ that the asTeemep.ts a;ccompfished their pli1•pose. 
The onJy base.s for ~~o~ption~ to these two prono"Q.nce­
ment~ of the coutt were tJla"t 'they tended -to co:rifuse the jury 
by leading th~m to believe th~t the proof which ·had been 
int;t7oduced by the defenda'Jl.ts, to the ~ffect that no such agr~e-
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ment us stated hn.d eyer been cn1·ried out, was i1111unte1·in.1 on 
the issue of whether or not there hnd been an ngreement. 
This critici~ of the!-\e fir~t t\'\O Nta.tements of the court wns 
accordingly presented and is quoted on page- 43 antcr. To 
this proposition the tl'ial judge nR~ented, st.n.ting thnt the jury 
could consider e'\"el'ything, but then went on to greatly moclify 
and enlarge the two p1io1· statements which he had made to 
the jury, and charged he ju1•y thn.t it wns immn.t.erinl whether 
any effort wns made to carry out the nlleged conspiracy. To 
this an. exception wns tnken, in which it wns pointed out thnt 
the prior charge had been modified nnd tlmt the defendant 
excepted to the chru.·ge as modified. Manifestly, tlle exception 
to the modified chru.·ge was not bnsed on the same theory ns 
the exception theretofore taken to the first two po1•tions of 
the cbnrge on this subject, as tbe coUl't hnd conceded the cor­
rectness of the criticism inT'olved in the e::s::ce1)tion to these 
:first two portions of the charge. 

The effect of this portion of the charge to the jul'y is ve1ry 
succinctly stated in the opinion of the Oircuit Com·t of Ap· 
peals (R., pp. 3700·1). 

It is obvious that what the government classes ns a point 
involving venue is rathel' a. point inyohing the jul"isdiction 
of the court itself. 

The defendants under A.rt. III, Section .2, of the Consti-
tution of the United Stntes, which in·ovides that 

'\The trial of all crimes, exce1>t in cnse.c; of impench­
ment, shnll be by jury; and snch tlinls sbnll be hcld in 
the St.ate where the snid c1ime sbnll ha.ye been com· 
mitted'' 

were guaranteed the right to be tried in the state where the 
nlleged crime wns committecl. (See nlso amendments to Con­
mitution, Art. VI.) 

It '""ai:; by a divided court, in fn.ct by n bare majority, that 
this court held tho.t a conspil•ncy entered into in one State 
can be prosecuted in a distl'ict outside of that Stn.te, provided 
OT'ert acts in pul'sunnce of the conspil-acy are !)roved to haTe 
occurred in the dfatrict where the indictment :iS found. Hyde 
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v. United StateB, 225 U. S., 347. Since that memorable d~ 
cision, the law on this subject has been deemed settled. 

As pointed 0>ut by the Circuit Court of Appeals, the 
pleader who drew tbe present indictment, alleged in each 
count of the indictment that a conspiracy, not stated to have 
been formed in New Yo~·k, was continued ~nd carried out in 
New York by tne commission of various overt acts. These 
allegations were plainly designed to bring the case within 
the docti•ine of Hyde v. United Sta,t<J8 ( s1~1wa), and proof of 
t~ese allegations was essential to the ju1isdiction of the court 
in New York to tr.y the case. 

At the close of the trial, after every purchaser who testi1 

:fi.ed, so far as he was alloi.ved to testify, had given evidence 
tending to show that no conspiracy to maintain uniform, 
arbitrary and non-competitive prices was in fact being car· 
ried out, the court permitted t4e Government to retire from 
the position taken in the indictment (that unif01·m, arbitra1·y 
and non-competitive prices had bee:p. in fact maintained and 
that the defendants had in fact handed their sales to a "spe· 
cial group") to the position that there had been a naked and 
unperformed conspiracy; and charged the jury that if they 
found the defendants }).a,d conspired to restrain trade as 
charged. in the indictment, it was inrn1ate1ial whether such 
agr(!ement was ever actually · carried out, whether the pur­
pose of ·the conspiracy w.as accomplished in whole or in part 
or whether "any effort was made1

' to carry the object of the 
conspiracy into effect. 

The erroneous charge 4ere complained <Yf was not an 
accidental misuse of language. It embodies a proposition 
advanced by coq.µsel for the Gove1•nment in the early 
stages of the defendants' case. In. attempting to exclude 
some testimony iqffered by the defendants, counsel for the 
Government advanced the argument that "Wliat the law con, 
demns is the making of an agreement, even if nothing is ever 
done to carcy it o-q.t" :(R., p. 375, fols. 1123-25). To the 
ruling made on this occasion the defendant excepted (R., 
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p. 376), but it is not clear that the l"ttling was bnsed on t11e 
argument, just quoted, of the pl'o~ecntiug attorney. 

None of these defendant~ lh-ed in New York. Some of 
them lived ns far away as Califo1·nin. It i~ a Rhocking prop· 
o~tion that jn1isdiction can be obtained in n. New Yorlt 
court to bring defendants fl'om all po.rts of tlte country to 
try them in New York by malting allegations thnt o-rert nets 
of the conspiracy hn.Ye been committed in New York; n.nd 
thu.t the prosecutor mn.y then be relieYed on the- t1ial of the 
necessity of prmiug such oyert nets mul tl1e jury instructed 
that the defendants nm)· be contleted although such acts 
were ne1er don~ at all. It i~ ~ubmitted thnt this point :re­
quires no argument or discussion beyond its me1·e statement. 

The G'Ot"ernm.ent's bi1ef fnils adequately to meet the issue 
presented, nnd seeks to treat the mn.t.ter nR a f nilu1·e of the 
court to give an instruction ns to venue which wns not 
i·equested. The error is of an entirely different ehn.1-ncter. 
It is not the failure to giYe a cnal'ge that is complniued of. but 
the giving of an inco1Tect cha.rge, which wtu•ranted the jury 
in convicting the defendnnts without finding the commis­
sion of the overt acts which were e.c;sentinl to the jtU'.isdiction 
of the trial court. 

It is claimed, in the GoYei"llment's brief (p. 29), tbnt there 
is undeniable evidence in the record that there ""ere overt 
nets, committed in the Southern Distlict of New York, of the 
alleged conspiracy, n.nd for this rea.son it is of no consequence 
that the jury were not required to find thn.t anch o-rert nets 
had been committed. This argument seems to us remarkable. 
The defendants denied below, and deny here, thnt there was 
evidence either of n. conspiracy or of the comnriEsion of oyei•t 
acts. If the Government belieyed thnt it had proved the com­
Illission of overt acts, it should not ha"\'e avoided submitting 
that f:'::o:sential element of its cnse to n. ju1·y. 

It i~ <:>ntNirle the provinee of a.n. .appellate Coui·t, in a, 
criminal <:U~Cl, to iia~~ on controverted questions of fa.ct, n.nd, 
a~ pointed out a.boYe, it would be n.n invnsion of the consti­
t11 tional l'igllts of tlw defendant~ to lmve n. jm-y tria~ if nn 
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Appellate Court were to make, at th~ inst~ce of the prose­
cutor, a :finding of fact essential to the conviction. 

The ·Gove1mment does not go so fa,.r in its brief as to con­
tend that tlie insti·uction given ~as correct. Ins.teftd, it 
argues that the matter was not raised by a pro_per exception . 

.tn this con11ecti.o.n we point out that, wit4 or without 
exceptio.n, either tlle Circuit ·court of Appeals or thi$ court, 
had the unquest:i<;ned right to notice such an error.. Rule 11, 
Circuit 0ourt of Appeals for Second Circuit; Section 4, Rule 
25,. Rul~s of the U. S. Supreme Court. 

'£his error, inYolving, as it does, a viol~tion of the def~nd · 
ants' constitutional 1·ights and the very jurisdiction of the 
court to try the case, belongs to that class of errors which it 
js the right ·and duty of Federal Appellate Courts to notiee, 
whether the question is ralsed by :counsel y not. Fare River 
f{Jiipbitildirig Oo_: v~ ]J:(l.iff{J,.219· U.S. 17.5; 1Jfatrlt8'field, .etc., Rwil­
way Oo. v. Bwwn .. , 111 U. S. 379; Schiele v. U. ,s .. , 195 U. S. 65, 
(where this court,. of its own mot.ion, noticed a question not 
raised by cou:µsel, and determined whether or :Q.ot, on the trial, 
there had been an infringement of Article III, Section 2 of 
the Constitution). 

Indeed, it is prnbable that the mandate of Al·ticle III, Sec­
·tiOn 2 .of" .tb~ CQnstitution could not be wfJ,ived, and jurisdic­
tibn could not be conferred by the. actual consent of the par~ 
ties. Dipkinson v. U.S., 159 Fed. 801; Low v. U.S., 169 Fed, 
86, 91; Salllic-k v. U. S., 196 U!-S. 65. 

But the exception was entirely a(J:equate, and was. put in 
a form which .the trial COllrt itself ex·plicitly ~pproyed, in 
dealing with other exceptions, a few moments after the 
e~ception_ was tak~:U· ~ 

*·"The Qoutt: You need not argue_ anything. All you need to. do 
is to put your finger on the feature of the cha1·ge you exc~.Pt to, a;nd 
rese:rve your' exception'' (R. p. 123,. fol. 216~). 

* * * ~ * * * 
"The ·Cour.~: _The distinction. is this : When y.ou are excepting t55 

something that is in .the char_,ge of the court, you must state the sub­
stance of it. 

"Mr. Marsh.all: I have iried: to do that. 
"TP,e Oourt: Yes, you hav1-3 dbn~ thjlt.. But yom· Wl'itten requests 

need not be ¢ove1·ed that way, but y9u simply say you except to the 
refu~al to charge'' (R. p. '126, £Ql._ ~l'77). 
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An exception to a designated portion of n charge is good. 

Lu..ca.s Y. U. S., 163 U. S. 612-618. 
Price v. Panklmrst, o3 Fed. 312-313. 
Oo1!1llmlYu.s Omistn1ction, Oo. v. C1-a-1w Oo., 101 Fed. 

mt 
llind·nu.in Y. First Natiqnal B<.mk, 112 Fed. 931. 

In Hicks v. UnitciL St(1,tcs (1893), luO U.S. 442, the por .. 
tion of the charge wn.s not designntecl with o.nytlting like the 
precision with which it was designated in this cnse. Yet 
the Court held the exception sufficient, sa.ying (p. 4()3) : 
"The learned judge below seems to ha\e been satisfied with 
the shape in which the exceptions were presentecl to l1im, and 
we think they sufficiently i·nise- the questions ·w~ have con­
sidered". 

As stated in Faniszco1th v. U1z.i<n'lt Pacific Goai Go., 89 
Pac. 74, 77 (Utah, 1007) it is 11ot necessary to giYe any 
reason in stating an exception, us giving a reason is but 
argument, which should be mn.de when the instruction is 
presented for· renew, all tba.t is necessary being to point out 
to the judge the pnrt.icnln.1• portion of the charge to whieh 
objection is made. 

The reference in the petitioner's b1•ief (p. 32) to the dis~ 
senting opinion in F,,·cy <G Son, l>w. v. Ouilaliy Packin9 a-0., 
256 U. S. 208, <>¥erlooks the fn.ct that in tbnt case the Oou1·t 
considered the Tery point which in the dissenting opinion 
is said not to have been rnised by a proper exception, 
and sustained the action of the Ch'cuit Court of Appeals, 
based thereon, in reversing the judgment of the trial court. 

Even should we grnnt the correctness of the extremely 
technical c1iticism of the exception taken to this portion 
of the charge of the court, the Go~e1•nment is left in tb.e 
position of asking this cou1-t to re''erse the Circuit Court of 
Appeals for acting within itt) o,-..-n rules nnd noticing a pln.in 
erl'or not assigned. Thnt the errol· wns plnin cannot be and 
is not, as we undei·stn.nd the Government's brief, disputed. 

If the exception we1-e not pr<>1le1•ly taken, the question 
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of whether or not the e.rror should be n<>ticed was one ad­
dress~d to the discretion of the Circuit Court ()f Appeals, 
and this court will not review the exer,cise of discretion by 
the court below "unle~ misuse or abuse of discretionary 
power plainly a ppea1·ecl" ( .IUo Grande I rriga.tioo OJndi 
Oolontiza.tion Oo. v. Gildersl~eve, 174 tJ. S. 603; H<M'rison v. 
Perea, 168 U. S. 31:}:, 325, 326.) 

The case is directly within the rule annonnc~d in M ahlet· 
v. ]j]by, 264 tr. S. 3~ w.hel'e this court said ( p. 45) : 

"It is s~id that no exception was taken to the war­
rant on this a~cQunt until the filing of the brief of 
counsel in this court. The1·e was an averment that the . 
warTant was 'mid without definite reasons in the petj.tion 
of habeas COI'J>US~ There was nothing of the kind in the 
assignment of error. But we may under our rules 
notice a plail;l and se1ious ~rror though unassigned. 
Rules 21, gees. 4 and .35, sec. 1, 222 U. S., Appendix, pp. 
27, 37; WibQrg -v.· United Stta.tes, 163 U. S. 682, 658; 
Olyatt v. United States, 197 er. S. 201, 221-222; Cf.raw­
forcL v. United States, 212 U. S-. i83, 194; Weems v. 
Urvited 8tates, 217 U. S. 349, 362. The ~hara:cter of the 
defect ~s such that we cannot r.elieve ourselves from its 
consideration. The warrant lacks the finding required 
by the statute and such a fundamental defect we should 
notice. It goes tO' the exi~tence of the power on which 
the proceeding rests. It is suggested that if the objec­
tion had been made earlier it might have been quickly 
remedied. There was no cha;nce for objection afforded 
the petitioners until, after the _warrant issued, in the 
petition for habeas c01:pus. The defect rp.ay still be. 
remedied on the objection made in this Oonrt." · 
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III. 

The trial court erred in permitting questions 
as to whether the J. L . ?.Iott Company and the 
J. L. Mott Iron Works had not pleaded guilty to 
a violation of the Sherman Act. 

From opinion below: 

''The same theory of action was carried further in 
the examination of one Bantje, an employee of the J. L. 
Mott Company (not a defendant), who was asked, over 
objection, this question: 'You know that your concern 
pleaded guilty to a violation of this very law in this very 
court?' The theory, frankly stated, on which the ques· 
tion was allowed, was that the matter affected the credi· 
bility of the witness, and this reason was given after 
the witness had declared that he personally did not know 
anything at all about it. We are not aware of any other 
ruling heretofore made which in effect impugns thq 
veracity of a whole body of employees because the cor­
porate employer had previously pleaded guilty to an 
infringement of the Sherman Law." 

There is no merit in the sta.tement in the footnote on page 
8 of Go'\"ernmenfR b1·ief thnt the Cireuit Court of Appeals 
would not htn·e i·ever~ed the judgment of the Di8t1.·ict C-0m•t 
been.use of the matters discussed in this nnd the next two 
points. This contention is based solely upon the fact 
t h•l.t the Cil'cnit Court of APlleals i•efe1·red to them as "minor 
points." But they were ''mino1"' only by compnrison. The 
Circuit Cou1·t of Appeals iliscnssed them expl'essly ' 'because 
there may be n. new trial". Far ftom ghing rise to any infer· 
ence that these e1·rors woulll not alone hnve constituted sum­
cient ground for 1·eye1·snl, tW:;; indicates thn.t the Ch•cuit 
Cou1•t of Appeals felt thnt n i·epetition of these el'l'Ol'S nt n 
second trial would inYalidnte nny judgment ago.in.st the 
defendants, and clearly amounts to nn admonition lest n. 
second judgment be reTe1·sed. The matters referred to by tl1e 



51' 

Circl;lit C.ou1•t of .Appeals as "minor points" are real ~d 
prejudicial.en1iOI?S. Their presence in the record ts not of the 
def enda:nts' s~ekip,g. They were allowed to enter over the 
defi3ndants' vigoro~ objection at t he insistence of the Gov­
ernment, a.rrd t:P.e Government should not n.ow be ~llowed to 
argue that they are matters of no iJ1lpQ1•.tance. 

As the Col.lrt said in ]J1iile1· v. Ten'1-to1·y tJf ·OkJahJJnw.., 149 . 
Fed. 3-30· (at page 339~ : 

. "The foregoing irrcident stri~ingly iUustrates where 
th:e ~esponsibility for t:P.e miscar.riage of justice in crimi­
nal prosecutions should sometimes 'Qe pla:ced, instead of 
imputing the reve1isai of conviction oy the appellate 
courts to what is po.pula:cly termed 'm·ere· tech¢ca-lities'. 
The zeal, u:ni·estrained by legal barriers, of some prose­
cuting attorneys, tempts ·them to an insistence 'Q.pon the 
admission of incompetent evidence, ·or getting before the 
jury $ome extraneous fact supposed t9 be· helpful in 
securing a verdict of guilty, where they have prestige 
enoug}l to induce the trial court to gj.ve them latitude. 
When the er1~or is -exposed on appeal, i t is met by the 
stereotyped argument that it is· not ap:p3.!'ent it in any 
wise inflnenced the minds· of the jwy. The reply the 
law makes to such suggestion is.: that after injecting 
it into th~ cas~ to . influenc~ the jui•y; the prosecutor 
oqg~1t :qot to -be }J.eard to sa·y, after 11e ;has .secured a con­
viction, it was harrnle~s. As the appellate CO-\ll't has not 
insight ii1tQ the Q.elibe~atlons .of the· j.ury room, the pre· 
sumption is to be tndulged, in fa;vor of tb.e liberty of the 
citizen, that wha,teve1• t;b.e proseci,l.tor, against the pro­
test of the defendant, luts laid before the jury, helped 
to make up the '\\reight of the prosecution which resulted 
it! the v~·dict of guilty." 

The \V-itn~ss, J3a-ntje, called b.y the defendants, was a pur­
chasing agen.t for a farge corporation which .ptrrchased part 
<>t the product of many of the defendants. He had testified 
that his purchases were made at greatly varying prices, .and 
that in th~ majority of instances his purchases were made at 
prices f:r-om 5·% t6 ~5% or 3Q% below the bulieth! prices. 
His testimony wa~ thus most im.Po:t..-t;ant to the defendants, 
and damaging to the Government's theory .tlrat uniform, 
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arbitrary and non-competitive prices were maintained (R., 
pp. 451452). 

The following ex.tract from the record sll.ows tbE?- inn.nner 
in which the rulings discus~ed in this point occurred and 
enables an estimate te> be formed of t11eh· effect upon the jul'y 
(R., p. 4u3): 

"Cross-examination by Mt•. Podell: 
My company i~ tlu~ mnnufn.ctul'ing ].lnl't of the J. L. 

Mott Iro.n W 01•ks. I was not in clull'ge of the tile depnrt­
ment. I can't tell you wh<> had charge of thnt. 

Q. You know thnt you1· conce1'Jl pleaded guilty to n 
violation of this very lo.win thls Tery court? 

Mr. Marshall : I object to that. 
A. I don't know anything about tlm.t nt n.11. 
Q. The ,J. L. Mott Con1pnny? A. The J. L. Mott 

Company hav~ no tile depnrtment. 
Q. The J. L. Mott Il•on Work.c;? .A. Thnt mny b~. 
Q. That is your concei111, is it not? 

Mr. Marshall: I object to the que~tion and move 
to strike out the answer, and nsk the court to insb.•uct 
the jury to disregru:d it on the ground tho.t it is 
improper; that it tends to create pl'ejudice, thnt it 
does not affect in any way the witness on the stand, 
and tho.t it is incompetent, irrele'\'"ant and inunnterioJ, 
and I asl;: yolll.' Honor to in!\tl'uct tlie ju1-y to dis· 
regnrd it. 

The Coul't: Wllnt is your theo1-y in asking tlint, 
Mr. Podell? 

Mr. Podell: Purely ns affecting the credibility of 
this witness and the business conducted by his com· 
pany, to which he has testified. I think we have nn 
absolute right to show tlte p1•etlous history of the 
concern that this man is connected with. 

The Court : I do not think there is nny doubt a.bout 
that, if it is n. transaction thnt a.ff ects the concern. 

* * * * * * 
The C!ourt: Was this one of tlte concerns tltat 

plcadca [fl1.:flty 1Jefo1·c nzc? 
lb·. Podell: Yes, 11.our Hono1·-
Thc C'om·t: Tile na.mc 'l".s fwmiliat~ bnt I do not 

1·emcm.bc1·. 
The Wit·ncss: Ma.y I intcrtupt vom· Honf)»-
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Mr. Mairshall: I want a. 'J"t(,ling on my motiorn. The 
motion is tha,t the j'lllt"!J be ifn.stf·uated to disregar<l an 
of this on the f/1'01.MUJ. tha.t it is tVmproper to b1-1;n,g it 
bef CYre the jut1!J' tha,t it does not tenet at a;Ll to a,ff eot 
the witness who i8 on, the gt;UIJ14 (J/ltil on the ground iv 
is u/n~fair a.nd tenck to introduce p1·ejudice GJYt.d it 'is 
incompetent; i!J•relevant a,ndi imvma.teriaib cvnit I aslv 
yowr Honor to instruct the jiury to dis'reg<J/rd it. 

* * * * * * 
Mr. Marshall: Does yoiu~ Honor then over1·ule my 

objection? 
The Cou,rt: I haye, ye~. 
M1•. Marshall: I ask your Honor to allow me to 

note an ~xception. 
T11e Court: Cer.tainly.'' ( Itali<;s OUl"S. ) 

These e1'l'oneous rUlings of the court were in the highest 
degi•ee prejudicial. The questions were calculated to create 
in the minds of the jury the impression that Mr. Ba.ntje was 
the employee of a c.orporation which had committed the very 
offense charged against the defendants and that he had been 
implicated. in such offense; and to arouse against him all 
the hostility and distrust which is publicly directed against 
thoss w.ho are involved in smch transactions, and thus to 
Jea4 the ju17 to disregard his testimony as to facts, which, 
had they been believed, would lrave tended t<> negative the 
infel'ence of an agreement to fix prices which the prosecution 
asked the jury to draw f;110in circumstantial evidence. Such 
was the avowed purpose of the questions. 

While it has been held that the conviction of a witness 
of an infamous crime or one involving deceit or moral turpi­
tude can be shown to affect his credibility this rule is strictly 
limited. The ~Qnviction must be· that of the witness hin;iself .. 
P1·oof that the witness is a close blood relation of the persons 
convicted of crime· is not admissible. Lee v. State (Ark. 
1899), 50 S. W. 516. Nor is proof that the witness associated 
with evil companions. People v. UnDong (Cal. 1895), 39 
Pacific, 12; J;Jillet· v. TeN·itory of Oklahoma; ( C. C. A., 8th 
Ofrc., 1906), 149 Fed·. 330. Proof that a witness was an 
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~mployee of a corpo1·ation thnt had plended guilty of nn 
offen!o:ie under the- Sherman .A.ct cnn cel'tninly lln:ve- no effect 
upon hiR credibility. The indivic1unl wns testif~ing. It was 
his credibility, not that of J1is compn.uy, w·hich wns involred, 
although the Court statecl a contrary view (R., i>. 4u4, fols. 
1360-1361). 

The Government contends tlint t11e nmm .. er of the wit­
nes~, that he did not know whether his conce1•n pleaded guilty 
i·emoyed all danger of prejudice. It will be seen from the 
foregoing quotations :from the- Record thnt tbe- Court invited 
the prosecuting attorney to :;;tnte tl1nt the concern bnd 
pleadetl guilty, nncl denied the motion of defenrlnnt's counsel 
to strike out the ~tn.tement. It m.ade no <lifi'('rence wJ1et11e1• 
the ''-itne~s knew the m1sw~1· to t11e question or not. 

The petitioner does not now ru.•gue thnt the- questions were 
proper for the purpose of atrecting t1te credibility of the wit~ 
ness, but instea.d contends tho.t they were asked foi: the pur­
pose of showing bias on the part of the 1\itness. But nt the 
trial no such ground was stated f 01• nllowing the question. 
On the contrary, ·when questioned by tlle tI.inl c.ow:t as to the 
pu:rpose thereof, counsel fol' tl1e Go-rernment :mid: 

"Purely as affecting the credibility of this 'vitness·' 
(R.., p. 404:, fol. 1300). 

H::ning been offered for thfa plu·po~e, and the jul'y ltaving 
heard the trial com·t•s ruling that it was p1·oper for thnt pur­
po~e, together with the statement that the company in ques­
tion had pleaded guilty before the trio.I court, they were 
undoubtedly led to believe that this might be conside1·ed ns 
affecting the ci•edibility of the witness1 whose testimony, ns 
the petitioner's brief admits, would tend to show tlmt no 
p1•ice :fixing ~greement existed. 
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IV. 

The trial court erred in perm~t~ng ques· 
tions as to whether on~ Hanl~y J;tatl not been 
exa~ned. as a witness b·y the I .. ockwood ·CoDl• 
mittee. 

From opin:i,on below: . 

"We note some minor points, as there m_ay be a new 
trial. Iii the examination of W.lt)lesses there is great 
room for discretion on the part of both cQurt and counsel. 
That of couns~l is often and natui:ally clouded by a desire 
·somehow -or anyhow to advance ·hjs own case. It is the 
duty of the com.:t to exerci.$e its own discretion in keep­
ing counsel within wh~t oug·ht to be the very plastic 
rules of evidence. 

"There is n(> flat r~gulation of inj~io~ immateriality 
or hearsay, and \t would be a nilsfortune if there were 
op.e, yet both c-outt and .coqnsel mU$t alwa.ys run the · 
risk of mal.dng a -mistake in the· degree of taiitude exer­
cised. We think mistake was ·in~de and error committed 
·iii EJOme instances: 

"The $e«;retary of the Potters' Association was on the 
stan~, and so~ne mention had been made of one Hanley, 
whQ was an official of the Jobbers' Associatio{l, where· 
upon the pro$ecution asked t~e witne~s whether 'at or 
about that time· you· knew .the Lockwood Comll!ittee was 
in session, and that this Mr. Hanley had been summoned . 
as a witJ,tess and w~s bei11g ·examined bef or~ that com .. 
·mittee?' Over objection t:tie witness answered that he 
«lid 1Qt91v fro~ the il~w~papers th~t Hanley had been 
under-fire" before said co~ittee. Ordinarily this would 
be ·Oile of -tlwse incid~ni~ of .trial sure to happen in the 
heat of examinatio~ ~mi- of n~ importance at all. But 
the eonte~t shows that thi~ mention of t:tie LockWood 
Committee was of design, the imputation or suggestion 
being that anyone ~ho was under fire by tJtat organiza­
tion (a local inv~stigatiµg. body th~t had attracted ~011-
sider~ble attentipn i~ _the building trades) was smirched 
by: b~ing ~ttacked~ This is ·a favc;>rite and very mode~n 
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form of verbal assault, but it had no plo.ce in a crintinn.1 
trial. We mention it because it is an illustration of how 
the same latitude of language or suggestion may be of 
no importance in one cause and of serious moment in 
another. In this case, in its essence an inquiry into 
statutory trade r~gulations, the suggestion that the man 
with whom the witness had had dealings ·was an unrelia· 
ble person (to put it mildly) been.use he had been called 
as a witness before the Lockwood Committee wns innd· 
missible and prejudicially erroneous." 

The error~ in que~tion oceu1·red c1ni.-ing the exmuinntion 
of the 1yitne!'~ Dyer. CounRel for the prosecution showed 
the witne~s a letter to refre~h his recollection, which wns 
not offe1•ed in evidencet but which wns dntecl !\Iny 19tll, 1921 
(R., p. 192, fol. G7G), and aRked if nt thnt dn.te he knew that 
the Mr. Ho.nle-y (Sec1•et.n.1~y of the G1·ea.tei.· New York .Asso .. 
ciation of Jobber~), referred to in one of the Go~ernment Ex­
hibits hnd been .Rummoned n!{ a witne~~ nnd wns being exam· 
ined by the Lockwood Committee. ThiR wns objected to ns 
wholly irrele'\·rmt nnd tending to p1·omote prejudice (R., p. 
189, folR. ()66-7). The trial court stnted tho.t the question 
"·as proper to lay before the jury to ~how how it cnme about 
that twenty ont of twenty·four com1)nnies were selling class 
''B'' ware in the domestic market, an<l counsel fol.' the prose­
cution ~tated that this wns his purpose, so.yi11g (R., p. 190, 
folB. u68-9) : 0 We want to ~how wby t11ere wns thn.t small 
minority just at that time.i' ..\.n e.-..::ceptiou wns tnken by the 
defendants tC> the court•s ruling. Tlle question wns then 
repeated and wn~ again objected to, and the objection was 
again o\el'ruled on the statement of counsel fol' the p1'osecu­
tion that he intended to follow it u11 by showing tbn.t 1\Ir. 
Hanley'::; examination was publicly he1•nlded iu tl1e newspa­
per~ nnd was a matter of common knowledge n.t the time, 
st.a.ting that the witness could teRtify ns to this. Whereupon 
the witness nn:-.1rered tha.t he <lid know .. tlmt tl1e Lockwood 
investigating committee ho.cl :Ur. Hauley ''un(le1• iit·e''· He 
was then a~ked how long before l\!a.y 19th he knew that Mr. 
Hanl~y was "tmder :fire". A.n objection t.o tllis question 
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having been ove1Tuled, the witness replied that he had known 
it for f1:om thirty to sixty days (R., pp . . 191-3, fols. 573-577) . 
In response to a later question he stated that he derived his 
information from the newspapers. 

None of the defendants live in New York and the1•e is no 
evidence that any of them read the New York newspapers. 
There is no evidence that any of the defendants knew that 
Mr. Hanley had been examined as a witness by the Lock­
wood Committee or was "under fire;', nor that they had ever 
heard of Mr. Hanley prior to the meeting of April 5th, 1921, 
at which a communication (G<>vt.'s Ex. 148, R., p. 1077) 
from him was produced. There is no evidence as to why Mr. 
Hanley was examined as a 'Vitness or what subjects his testi­
mony referred to. The only fact.s shown were that Mr. Dyer 
learned from the newspapers that Mr. Hanley had been exam­
ined as a witness before the Lockwood Committee some time 
between March 20th and April 20tb, 1921. Yet the trial 
court stated and allowed counsel to state befote the jury 
that the. fact that Mr. Hanley was so examined showed why 
twenty out of twenty-four companies were selling class "B" 
goods in the domestic market. A more 1mproper or m<>re 
prejudicial incident can hardly be imagined. The questions 
and answers coupled with the stBitement of the c<>unsel and 
the court could not have failed to give the ju1-y the impression 
that the defendants knew of Mr. Hanley's examination by 
the Lockwood Committee, . although the1·e is no evidence of 
this fact, and that by reason of such knowledge they had in 
some undisclosed fash:i:on modified their conduct. The im­
p1ression upon the minds of the jurors undoubt~dly was that 
Mr .. Hanley had been examined and w:as "under fire'' because 
of some improper conduct on his part and that there was 
some sinister connectiQn betw:ee:b. him and the defendants. 
These inferences were wholly unwarranted by any evidence 
in the case. The fact tha;t Mr. Hanley was testifying before 
a legislative committee in New York on some unknown sub­
ject, of which fact the defendants were not shown t() b~ aware, 
is so obviously ir1yelevant that ;it is difficult to see how anyone 
could seriously contend that the questio:p.s were proper. 
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It is doubtless obscure to the members of this Court, who 
mo.y not have followed the history of locnl events in New 
York City during the last few yea1·s, wh~,. the Cil'cuit Court 
of Appenlc; regarded the inte1-jection of thi" fact into the 
record as a ''Terbal asi:in.ulf' which hhnd no pln.ce in n cl'imi­
nal trial". There 1~as no 1>roof in the reco1·d :u:; to what the 
Lockwood C-ommittee was. The- Cil'cuit Co\u•t of .~ppenls, 
however, took judicial notice of wlla.t it '""n~, tu1d of tlle fnct 
that a person "undel' fire" by tbn.t commit.tee wnfi ''smirched", 
nnd tho..t the question conve~·ed the sug~<.>stion tlln.t such n 
person was "nn unl'eliable per~on'\ ''to imt it mildly''. 

We fnil to see what action the Goyermnent cnu ask this 
CotUt to take as to this ground of rel"ersal. It surely cannot 
be denied that it was known to eyery one in Xew Yo:rk tbn.t 
the Lockwood Committee had developed a shocldng condition 
in the building industries, which. wnf' widely heralded in the 
press. It cannot be denied that to the gougb1g nnd extor· 
tion in the building trnde::; disclo~ed by tbnt committee wns 
attributed th~ high rate of rents i>reyniling in the City of 
New York, and that wide·sprend public indlgua.tion hnd been 
excited. The question addresi;;ed to the secx·etru.jr of tbe 
defendants-' trade association tending to couple llbn " ·ith one 
of these supposed ertol'tioner~, wns bnsed on the assumption 
by the Prosecuting Attorney tha.t tlu~ ju1·~· nnde1•fitood its .full 
significance; for no proof wnR offerec.l by him. in the cnse, 011 

needed to be offered~ as to wlint th~ Lo~kwoocl Committee 
was, or what facts it bnd developed. 

The Circuit Court of Appeals hnR detel'lllinc<l, on n.ecount 
of facts of which that eom•t tnkeR judicial knowledge, that 
interjection of questions tencliu~ to co.use the- jut~· to brncket 
in their minds the seci·etar~· of the defcndni1C:.c;' nssociation 
with a person ''under fire" by the Lockwood C-0nnuittee, wns 
a ground for ~eyerrong the judgment. Whetbe~ thn.t decision 
of tbe Circuit Court of .AppealR is l"jgl1t or wrong depends 
on facts of which that court took judicial notice. If the 
revela.tions of the Lockwood Committee lind worked up the 
public, including, presumably, the jury that tried this cnse, 
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to a state of f u1~ious indignation with. e.ve).j"one who. was 
"µ::rider .ll_re'' ·by .t~e Leckwood ¢ommitt~e, tlien the cou:r.t wa,s 
right in: tr'eatin:~ the unnecessary an-d ·u1nvarranted mterjec~ 
tion of this evidence as a "v-erba-1 a_ssault'~ which ''had no 
:glace· in ·a criminal tr-iat'' (~., p. 3705·-). 

Is thi$ c-ourt askeq to decide -that the Circuit C9u1·t of 
.A:ppe:tls er;red as to the facts of wlitch. it tQ<Jk judtcial' n:otice? 
Tile G-overnmenti, surely, c-annot contend that any cou'.rt sit­
ting outsi·(I"e of tl.le City of N.ew YofK: should hold that a 
Fede1·4l Appella:te Court silting in that city does not. li:now 
the publlic facts of Which it assumes to take j:n'dfoial notice 
and on w-P-ich it bases a decisiQn. 

v. 
The trial court ~rre·d i'n: e~cllufi~g 'fhe e1fi ... 

dence of ma:n;y witnesses to the effect that 'there 
was active competitfon between t.he defend.ants 
during. the p~r~od coyer.ed bl' the in~ctment. 

F'tQTP- opipion- b~lQw·: 

''TJre other point. to ·be noted is the tteatment of testi-· 
,DJ.oily offered in r~sp~ct 9f conwetitfoli averJ.!ed ·DY. defend­
ants ~ e~f~tin_g between ~he~se'fv.~s ~liifng· tll.e period' 
cove:t:ed by indictment. Upder the first count it was 
essential for- the _pr.osec\lti.on .to prove tin~ ab~en·ce o.fi 
competition, i. e., th:e exa~titlh flr\. tbe l~nguag~ of the 
count) of 'non-c~mpetitive prices'. As is· customary in 
conspiracy c·auses, .one· if' not the main object of the 
prosecuttort was to .show· t'Jle absence of eff~ctive co!ll­
petition, -and! a~k t~e jury to inf er therefrom ~n- agr~·e· 
ment to lp:ring a:bou't the prbven course .of .l>u~~n:eas. It 
was of co'uu$e ~-1cfim.bent up911 th~ defense to show, if' 
possible, the ]presence of actual competition iii respect of · 
prices. It s~eins to us that c9mpetiti9n, even when lim­
ited to eompetition ~Jl price, is a word 9r phrase of very 
plain and' simple· meaning. it ~s _not one · that eails for 
e:Xper~ ki)owledg~ 9-r -labored .definition, yet, for example, 
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a purchaser of the ldnd of goods manufactured by de­
fendants was asked: 'Did you find any competition for 
your trade among these people?' and he was not per­
mitted to answer, on the ground that 'competition is a 
conclusion which results from a certain course of deal­
ing. That is for the jury to find out'. This js but illus­
trative of a long line of rulings. '\Ve think it clear that 
when a man is asked whether he had competition, 
encountered competition, entered competition or observed 
competition, any trader, indeed any nmn acquainted with 
the English language, knows what is meant, and such 
questions do not in the legal sense ask for 'conclusions'. 
Words, like coins, are more or less current, and so men 
are more or less acquainted with their significance: it 
is rather late in the history of Sherman Law litiga­
tion to treat the word 'competition' as even connoting or 
suggesting anything not known of all men." 

One of the principal tasks of the jm•y wns to detel'mine 
the proper construction to be placed upon a large number 
of lettel'S introduced, which the Goyernment contended indi­
cated a belief on the po.rt of the writers that there- existed 
nn agreement or combination as to the :fixing of prices to 
which all of the defendants were parties. The defendants 
contended that if these letters were read in the light of the 
Esurrounding circumstances, they indicnted the precise con­
trary, and showed that there neYe1~ ho.d been any ng1~eement 

or combination effected between the pru:•ties. 
Such being the question of fact pl:esented to the jury in 

regard to these letters, it becrune of the utmost consequence 
to find out what was actunlly done during these years by the 
defendants. That they could, had they 'vishcd, have estab­
li~hed a uniform price and could have maint.ai.ned it, is obvi· 
ous. They had dul'ing_ the wni· maintained nn nbsolutcly 
uniform price in theil' sales to the Government of the United 
States, from which no one had been sho1Yn to hnve departed. 

Under the~~ circumstnnces it is plnin that the defendants 
'were entitled to the fullest opportunity to show by theh• 
rustomel's that uniform ancl arbitrru.ry p1•ices wel'e not in 
fact charged, and that throughout the pe1•iod under investi· 
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gation the defendants had been in active competition as to 
p1•ices with each othe1·; and that this fact had been well 
known to all of their customers. 

Under these circum~ances, the most natu1ra;J. source of 
inform·ation as, to whether the defendants we1·e in a combi­
nation o:r in competition with each other was the purchasers 
of their output. Mo$t of the defendants pursued the policy of 
Belling to jobbers, and these jobbe.r.s were very numerous. 
It was very easy for either side to call for information from 
purchasers as to whether or not the defendants were in a 
combination or in competitiqn. 

This 1ine of inquiry naturally presented itself to the mind 
of the prosecuting offi.ce~s, and the record discloses that they 
called on at least two of the large jobbers for information on 
this point and were advised that there was active competition 
among the defendants (R., p. 423, fol. 1268; p. 426, fol. 1276; 
p. 428, fol. 1282; p. 495, fol. 1485-; p. 529, fol. 158'7; p. 032, 
fol.1594). · 

The prosecuting officers, having learned that the defend­
ants were actually in competition, dropped the inquiry among 
the purchasers of the output of the defe;o.dants, and attempted 
to prove a sort of theoretfoal agreement among the defendants 
to maintain prices which was actually, as they had learned, 
not observed by the defendants at all. The Government had 
learned that if any agreement had been made) it had never 
been carried out but was openly violated by all of the defend­
ants and they attempted to prove a bald agreement which was 
in no sense effective in the trade. 

It was not until the defendants' side of the case came to 
be presented that the court heard from their customers at all. 
The defendants called a long line of dealers who had dealt 
with the defendants and made purchases from them. The :first 
of these, Smolka (R., p. 421, fol. 1261 et seq.) was permitted 
to testify fully, and his evidence showed convincingly that 
during this 'vhole period he had found active competition and 
price cutting among the defe:p.dap.ts. 

This testimony was highly damaging to the Government's 
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case, n.nd when the next witness, Mr. Efron, wns called the 
Prosecuting .A.ttol'.ney p1·actically shut his testimony off by 
obtaining a ruling from the Court, over the exc(.lption of the 
defendants, that the witness could not testify to the e..-dstence 
of competition among the defendn.nts on t11e grow1d that the 
testimony emboclied a conclusion (R., p. 434, fot 1301; p. 43G, 
fol. 1307). 

::Many erroneous iwmgs along the snme line were mnde 
by the trial court, over the exception of tlte defendants, ns 
follows: 

1. The court refused to nllow counsel fol' the defendn.nts 
to nsk Philip J . Faherty, who hnd been in the potte1•y business 
for twenty yea.l's> f onrteen of which be hnd been wit11 the 
Lambertville Pottery Co. (R., p. 339, fol. 1016), tl1e following 
question: 

"Can you state whether or not you found yom:self 
in competition with othe1· n1embel's of the Association 
at any time?" 

on the ground that the question was a vague, broad general­
ization calling for conclusions and not specific facts (R., 
p. 344, fols. 1031-2; as8ignment No. 119, p. 3642). 

2. It refused to allow the witness, Robe1·t T. Shnnnon, 
who sold the goods of the Acme Snnitnry Pottery Co. (R., 
p. 394, fol. 1182) to be asked : 

"I ask you whether yon found yourself in nctive com. 
petition in your efforts to puslt this productr' 

upon the ground that it called for a conclusion and wn.s v~"Ue1 
indefinite a:nd uncertain (R., p. 398, fol~. 1191-2). 

3. It refused to allow the witness, Jacob Efron, a jobber 
of twenty-two years' standing, who bought pottel'Y from nine 
of the defendants (R., pp. 434-6, fols. 1301-1306) to be nsked: 

''Did you find nny competition for your t1·nde nmong 
these people?'' 

on the ground that it called for a conclusion (R., p. 4361 fol. 
1307) .. 
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4. It S"Q.staine<l an objection to the- foliowing question 
ad..dJ:essed to Walter F. Drugan, who wa&· active as- salesman 
of Cochran-Drugan & Compa:Uy for fourteen yea.rs (lt.,.p. 440, 
fol. 1320-}, and. who testffi.ed that in. selling t~e products of 
that company ·he met ·with competition CR., p. 441, fol. 1323'), : · 

"Please state whethe1• or n.ot yo·u cut youI' prices to 
meet that competitiO:h ?" · 

and ~truck out the witness' ~swer that in. some cases he did 
so) upQn the g1!91Jn.d that tbe CJ:Uestion called.. for the conclu­
sion of the witness as to. seve~al transa~.tions. which were not 
identified, and was vague, indefinite and uncert~. 

5. It sustajned an objectic>n to the follo,ving questions 
f,tddr.essed to .'.J-ero:rq:e L. Well, ~ w.holesale and r,etail dealer 
who bought from th-ree of the defendants CEt, p. 465·, fol. 
1395) : 

' 'Can you state whether Qr not there. w.e:re in.stances 
where there was a cutting of prices to g~t-your ~usiness?'' 

(R., p. 469, fol. 140-6), ~d 

6. "Can you state whether tµe price that you pqid fOr 
the arttcles that you boug)lt were mo.re at or more below 
the pti<;e-s stated on those price bulletips.?" 

(R., p. 466, fol. i397), upon the. ground tha,t the questions 
were -vague, ind~iinite -~.:nd µncertain . 

. 
7. It sustained an objection to the following question 

adq:cessed to Jerome W. Thorndi:ke, president of a large 
Bost~n jghbing house, w.ho bought pottery from eleven of .the 
d-efendants (R., pp. 5tl-512, foi~. 1533-4:) ·: 

"As compared with the times you paid the bu"lletin 
prices which was the most frequent, the purchase~ at or 
below the bulletin price$?" 

upon the ground ·that it called for the ·con~h1sion of the 1vit­
ness as to a mass of tran~a<;tions covering sev.eral years and 
t}l,at it afforded :go proper basis for crQss-.examinatio:Q (R., p. 
512, fol 1535 ) .. 
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8. It sustained an object.ion, the g1·ound of which was not 
stated, t-0 the following question addressed to the witness 
John F. Smith, Treasurer of the Resolute Potte1•y Compn.ny, 
who had testified thnt hii;; company made soles below its bul· • 
letin prices (R., p. 37U, f 01. 1123) : 

"How much cutting of your p1'ices did you notice nnd 
how frequent wei·e the cuts?'' 

the judge ~n.ying that the que~tion wns excluded been.use the 
witness was nsked to state something in n genel'a.l wn.y thn.t 
he ought to show by his records (R., p. 376, fol. 1126). 

9. It excluded the following question addressed to the 
witness Charles J. Kirk: 

''Did you not from time to time, Mr. Kirk, hear of 
other members of the Association who were cutting prices 
besides the Abingdon?'' 

on the ground thnt it , .. tns too yagne, gene1-al and llllcertnin 
to :rfford any basis for cross-exro1lination (R., p. 474, fol. 
1420). 

10. A similar objection wns Ruswned to the following 
question addre~sed to Jerome L. Weil, who testified that he 
procured prices fl'om several com11anies (R., pp. 4-06-7, fols. 
1308-9): 

'~Were those ptices the sn.me or did t11~y diffe1·?~' 

because it was vngue, nnd genernl, affording 110 basis fo1• 
cross-examination (R., p. 467, fol. 1401). 

11. It also e:x:cluded the following question addressed to 
Robert P. S~ifert, who stn.ted thn.t in purchasing it was usual 
for him to get three or four different bids 01· pt•ice.~ ft·om dif· 
f erent manufacturers: 

''HO\V widen. 1·n.nge cnn you remembe1· it as having 
taken?" · 

because the witness could not ref e1· to specific inRta.nces (R., 
p. 525, fol. lu75). 
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12. rt excluded the following question addressed to, Ed­
mund F. Winzinger, who pur~hased pottery fre>m four of the 
defendants: 

"Will you please state whether you obse1·ved any 
uniformity of prices at the time you were malting pur­
chases?" 

upon the ground that it called for a conclusion of the wit­
ness (R., p. ~97, fol. 1491). 

13. It sustained an objection to the following question 
addressed to Aaron Buda, a large jobber who dealt with four­
teen of the defendants (R., p. 491, fols. 1471-2") : 

'~And now tell me the way you purchased your 
goods?" 

upon the ground that the witness should be col;lfined to specific 
instances (R., p. 493, fol. 1478). 

The questions above r~ferl.'ed to fall into five groups. Nos. 
1, 2 and 3 inqufre as to the existence of competition. Nos. 4, 
5, 8 and 9 inquire as to the cutting of priCes. Nos. 6 and 1 
inquire whether mo1·e sales were made at or below the bulletin 
prices. Nos. 10, 11 and 12 inquire as to the unifo-rmity of 
selling prices. No. 13 inquires as to the customary way of 
purchasing pottery.- · 

The importance, in a case like this, of such evidence can 
hardly be exaggerated. The defendants were charged with 
fixing a uniform price, at which they actually sold, and of 
refraining from competition as to price, all p"Q.rsuant to agree· 
ment. 'The jury was asked to infer such an agreement from 
circumstantial evidence. If the jury had found that the. de· 
fendants did not sell at uniform prices, but competed with 
each other, cutting their p1·ices to meet competition, and 
that many more sales were made below the b-qlletin pi-ices 
(which the Government app~ently contend~d were the "uni­
form, arbitrary and non-competitive prices") than wei·e made 
at such prices, they might also have found that the customary 
way of doing business was for buyers to procure bids from a 
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number of defendant~, and tbnt t11e p1•ices so- obtained were 
not the ~ame, but \'ru.iecl widely. Hnd t11e~ .. found tbn.t these 
things 1yere true they might 'rell hn.Ye i·enched the conclusion 
that w'lmte·n:r the relations b(;.'tw<.>en the <left~u<la.ntfi mny hnYe 
been they effected no restl.'iction upon competiti<>n or restraint 
upon trade; that the defendant~ ne~er attempted or intended 
to fix p11ices nnd suppress competition; and thnt the nlleged 
agreement, which is the foundntiou of the cn~e n~ninst them, 
did 11ot in fact exist. Such a finding would hn.Ye chnnged 
the interp1·etntion of tbe whole body of docnmentnry evidence. 
If the documents m•e considered in connection with the con.­
tinned existence of ~ompetition and a wide vadt\tion u1 p1:ieea 
they indicate- no more thnn that some of the defenclnnts were 
making recommendations which any of them might follow 
or disregn:rd as they snw fit nnd which ·most of the1n entirely 
disregarded. ·mio can su.y tlmt had the testimony, which 
the ·Court excluded, been snbmittecl to the jury, it might not 
have furnished the n.dditionnl weigl1t of e\"idence wllicll would 
haYe compelled their belief. 

The court did not deny the relevancy of testimony of the 
character offered, but excluded it upon the ground that the 
questions called for conclusions; were vngn<.', indefinite n.nd 
uncei'tain, affording no basis fol' cross-examination, and b~ 
cause in its opinion price cutting nnd vn~jn.tio11 of pi-ices 
could not be shown except by i·ecords 01• specific instances. 

There is no force in the objection t11nt the questions were 
too ,·ngue to affox·d a proper basis for cros~-exnminntiou. 
Com:petition is not a vngne, brond generalization, but n 
definite thing; whether prices were cut to procure 01•ders, 
and whether the greate1• number of a given individual's p111·­
chases were made at or below bulletin pl'ices al'e likewise 
facts. While the question.~ undoubtedly call t1pon tbe ·wit­
nesse.>; to give testimony which involYe the exercise on then• 
pa.rt of a certain measure of opinion or conclusion fronl. facts 
-personally observed by them, this does uot rendel.' t11e testi­
mony inadmifisible eithe1' because it i~ a conclusion or opin­
ion, or been.use it affords no basis for cross~e:mmina.tion. .All 
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of the witnesses whose testimony was thus ~xcluded had 
been i:p. the 'business of buying·oi· seUirtg saniU!.ry po~tery for 
many ye~·s. All of' them were q;g.allfted ~s experts with 
re~pect to the. matters as to which they we1·e examined,_ and 
PVen if this \ve1"e not ~o their te~timony would still ha.ve 
been .admissible. t 

The .so called "opinion r-ule'' hag been the subj'~ct of muc.h 
J.nisun.d~rsta:rrdjng, .and the cases ·dealing with it are con­
fUcting-. Tbe correct i>tile supportecl by the weig;b.t of author­
ity do~ not exclude the testimony of tb:e witnesses even 
though they are not of the class generally i~ecogllized as 
experts wh.eJ.:e tpey tesf:ify to conclusions from facts obsei·ved 
by them in ca,s~::i w:liere it is impossible to state the facts fully 
to the ju~·y, or where .to do so would tend to confuse the jury. 

IJ;L Greenleaf on Emden(Je (16th ]Jd.ltiQn), Vol. 1, page 
550, it is said: 

"Thus in pua'itlce, o,pin.ions a:re :teceiv.ed «· * * 
Secondly, ]11~o_m :persons. ·who have no spe.cial s~ill, but 
lr~ve per~ona11y observed the matter in issue and cannot 
adequately ·state or :rcecite the Q.ata ·so f:ully and accu­
rately as to p~t the jury completely in the witness' 
place and enable them equal~y well to draw the infer­
ence.'' 

Iri. Wigmore on, Evid~nce .(2nd edition), section 1917, 
-Vol. 4, page 104, it is ·sai~ : 

"When an t>rdinary or lay witness took the $tand, 
equipp.ed ~-ifh pe1!S0.11a:1 acq:q.ai11tance with the affairs 
and, therefore, competent in his source~ 9f knowledge, 
the c.ircumst~.nce that incid~iltally he dr~w inferences 
fi'9m. his ob$erv-ed data and e±pr~ssed cQnelusions i,ipon 
them did not present itself as in any war imp1~oper." 

The same authority: also ·says, lbid (section 1922) Vol 
4, pages 117•118: 

"There is· no principle a~d Iio orthodox practice 
which, requires a wi~n.ess having pel'sonal obse:rvation to 
~tate in advance all 4is observed data b·~f9re he states 
Jµs inferences from them; all that needs to appear in 
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advance is that he hnd an opportl.mity to observe nnd 
did obser\"e, '""hereupon it is prope1· fo1· hin1 to state his 
conclu:-,ions, leaving the detniled gl'ounds to be clrnwn 
out on cross-examination.'' 

The rule In.id dow·n by Mr. 1'\"igmore is an11>ly suppo1•ted by 
the authorities. <Jom1motHrcalth v. St·urti1;a,nt {187u), 117 
Ma.Rs. 122, 1:.?3; Scllrliltz v. Frankfort, ct<."., l1isura.ncc C'r>m· 
pa,ny (Wis. 1913), 139 N. W. 386-391; Rail1·oail (Joni1>any v. 
Schu,ltz (18Sj), 43 Ohio St. 270, 2$2; At?ratcr T. Clancy 
( 1871), 107 Mass. 309, 376; Pa'rl;,r-r v. Boston <fl Ili119l1.a11z, 
Stea.m.lJoat Oom,pa,ny (1872), 109 :Uinss. 449-!ol. The rule is 
well stated in .Mobile J. & K. a. R. Co. v. Ila.zcldns (Ala. 
1909), 51 S. 37. The wit11ess there wm.-; md\:ed whethe1• one of 
the parties did not a.t a certain con\·ersn.ticm witl1draw his 
claim of authority. In discu~!-iing the nclmif:gibility of the 
evidence the court said: 

"A witness may state a conclusion of fact; he is not 
i•equil'ed to 1:1tate e'Very fnct separately from eyery other 
fact; he may state fnct:s either separately or collectively. 
It is concl~ions of law that he may not attempt to 
state; nor will he be allowed to dl'a'W a co11clusion, 01· to 
state a conclusion which is to be drn wu fro1u seve1·n.l 
ather facts-that would be the province of tlle jUljf; 
but it is not only permi!l~ble for a witne$S to sometimes 
state a conclusion as to a fnct, but of ten absolutely neces­
sary that he do so, if he testify at nil relative to the fnct. 
The rule prohibits merely the drawing 01• stating of con­
clusions of law, which ru:e questions fo1• the court, nnd 
of certain conclusions of fact which, under the issues 
a.nd the endence, are exclusively questions for t.he jul'Y; 
and to be determined from all the- other facts or evidence 
in the case. These eoncluRions of fact a.re denominated 
by ou1· cou1·t 'shortl10.ud rendering of fo.cts', to distin­
guish them from mere gratuitous opinions, moth~es, an1l 
conjectm•es of the "itness. A witness Jlln.y testify thnt 
certain work wns done in a workmnnlike mnnne1•, that 
he controlled land for a certain person, tho.t a perSOJl'S 
character is good or bnd, that a pet-son ::;eemed to be 
suffering, etc. 3 i\Iayfie1d's Dig. p. 468, ct scq.J which 
collects the authorities'' lP· 4:3) . 



The rule has repeatedly been recognized by the Federal 
Courts. · 

Oonneatiout Mir,tua.l Life Insw:ai1ice Oomparvy v. 
Lathrop, 111 U. S. 612, 620-621; 

H opt v. Uta.h, 120 U. S. 480, 437-8; 
Gu.if O. & S. JJ'. It. Oo. Y. W arslvinpton, ( 0. 0. A., 8th 

Circ., 1892), 49 Fed. 34'7-349; 
Baltirrw1re & Ohio JJ,. Oo. v. Ra;nibo ( G. 0. A., 6th 

Oirc., 1893), 59 Fed. 75~77; 
Oity of Oharlotte v. Atlantia BitihUtlvio Oomparvy 

(0. C. A., 4th Circ., 1915), 228 Fed. 456, 459-460. 

While there are case~ which question or deny the rule 
established by the above authorit ies they proceed upon a mis­
understanding of the "opinion rllle" as originally established 
and result in a situation which has been found intolerable 
in practice. As Mr. Wigmore .says (WigmQ1·e on Evidence, 
2nd edition, section 1929, Vol. 4, p. 124) : 

"The opinion rule day by day exhibits its unpractical 
subtlety and its useless refinement of logic. Under this 
rulf? we accomplish little by enforcing it and we should 
do no Jiar.m if we dispensed with it * * * We should 
do no harm, because, even when the final opinion or 
i:n,fe1·ence is admitted, the inference amounts in force 
usually to nothing unless it appeal's to be solidly based 
on satisfactory data, the existence and quality of which 
we can always bring out, if desirable, on cross-examina­
tion." 

To say, that a deale1• in potte17 cannot testify as to 
whether he purch·ased more goods below bulletin -prices than 
at such prices because he cannot recall each ~pecific trans­
action, is as illogical, as to say that a rail1"oad conductor can­
not test ify that he collects more tickets than cash fa1·es unless 
he can recall each particular transaction. · 

. The prejudicial effect of excluding the testimony in ques­
tion does not admit of any doubt. ',l'estimony of the charac­
ter here offered was one of the decisive factors in the St-eel 
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case, where two hundred witnesses gn.ve testimony of tbis 
character (U.S. v. U.S. Steel 001·poratio11-,2u1 U.S. 417-448). 
The GoYer.nment cannot succes~fully contend thnt the exclu­
sions of this testimony was not pl'ejudicin.1, in view of the fnct 
that the jury was asked to infer, nnd did infer, from circum· 
stnntial evidence the existence of a i·eshnint of trade, 
although the Government ca11ecl not a mngfo. witness to prove 
either that price~ wei·e excexsi've to the detriment of tile pur­
chasing public, 01• that p1iceR were e,·~r :fL\:ed nt figures un· 
reasonably low for the purpose of inj1u-inR competitors or 
fo1·cing them out of the ha.de, 01· thnt competition ns to prices 
had been eliminated 01· even diminif.ihed. 

TJ1e rulings of the trial court, if ndhe1·ed to, would have 
made it impossible for the defendants to hn.ve tl1e nctuo.l 
picture presented to the jury. Had the books of ench jobber 
been produced in court, hnd the men who mnde the entries 
and the agents who made the purchases, cnlled to substantiate 
them, ~'till the whole picture would not hnve been presented, 
f 01· the records would only ha Ye ~hown the one offer accepted, 
a.nd not the five or six competittre offers which wel"e rejected 
during the negotiations. 

The stipulation entered into at tl1e tl'inl and the evidence 
offered thereunder does not cure tlle error of rejecting the 
testimony in question. In the .first plnc~, no documentnry 
eviden<!e of that chn.racte1., particularly when compiled fl'om 
the defendants' record~, could ha.Te the sn.me effect n.s tho 
actual testimony of witnesses-pnrticulnrl~~ of witnesses in 
no wise connected with the defendants 01• {)Utployed by them. 
In the second place, the stipulation was not entered into until 
after o.11 of the testimony referred to ho.cl been excluded, and 
its purpose was not merely to avoid the necessity of intro­
ducing the evidence nh·encly imprope1·ly excluded, but to 
attempt to avoid the burden, imposed by tlu~ e1•roneous i•uling. 
Under the- rulings complnined of, a jobber, to pl.'ove that when 
he wanted to buy he procured offers at different prices from 
different defendants, would hn:ve been i•equired to prove each 
specific offer. Obviously there would be no l'ecord on his 
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books of the i•ejected offers, but only of the purehases which 
resulted from the acceptance of the successful offer; yet he 
.might have a very clear recollection that at the time of a 
particular purchase, 01" that whenever he made a purchase, 
he p1·ocu1·ed numerous offers from (11.fferent defendants at 
different prices, although not able to give the details as. to 
each or any of the rejected offe-rs. 

. There is n.o force in the petitioner's argument that the 
competition refe;rred to in the questions excluded was not 
"competition as to price". The questions quoted as numbers 
4 to 12, both inclusive, specifically refer to aompetition as- to 
price; an examination of the context will show that tJie other 
questions must have be~n understood as refe1·ring to competi­
tion as to price. 

The exclusion of the evidence offered was error the preju­
dicial effect of whl.ch can hardly be overestimate.d. 

'VI. 

The denial of t.he motion ~n arrest of judg­
meD,t on the first count of the indict:µi.ent was 
error. 

Among the objections to this count raised by the motion in 
arrest are: 

(a) That the :first couni of the indictment does not state 
a crime (Rec., p. 732, fols. 2195·96) ; and 

( b) That it was ~o vague and indefinite that it fails to 
advise the defenda:q.ts of the charge against them (R., p. 732, 
fol. 2196). 

(a..) If the rule o,f reason is applicable to crlminal prose­
cutions unde1· the Sherman Act and the fact of unreasonable­
ness is an element of the crime, it follows that an indictment 
should allege facts showing thµ;, ~s well as other necessary 



72 

elements. It should n.llege facts which nl.u.st constitut.e a 
crime, not merely facts which, ttnder c.f!l·tain ci1·cztm~ta11ces 
not alleged, 1nay do so. 

The first count is defective in this reb'Peet. It n.Ilegea 
merely that pursuant to agreement prices were ~ed n.nd 
competition as to p1ices i·eshieted. Tliere- is no indico.tion 
in this count that the alleged combinntion brought about 
any prices diffe1·ent from those which would 110.ve existed 
in the absence of any combhuttion at n.11. There is no state­
ment of any facts peculia1• to the business in which it is 
alleged the re:;traint occurred; no account of tlte condition 
of the business before nnd nfte1• the n.Ueged restraint, and no 
statement of the effect of the nJ.leged restraint actna.l or prob· 
able; nor is there any statement in this count of the history 
of the restraint, the evil believed to exist, or tl1e reason for 
adopting the alleged restraint. 

The me1·e fact tho.t prices a1·e l'eguln.ted 01· affected is 
not sufficient to render a combination unlawful (U. S. v. 
John Reardm re Sons, 191 Fed. 454; Uwited States v. Whit­
in9, 212 Fed. 466); nor is tlte fnct tha.t competition is re­
stricted sufficient ( U'liitcil States v. John Rea1·do·11~ & Sons, 
$ttp,.a,, n.nd U'l'iited States v. Ohicau() BO(JJri/, of Pntdo, 24.6 
u. s. 231). 

If the law is as stated in the charges of Judge Grubb 
in the Ailce11, <Joai cnse (footnote, ante, p. 35) m~d Judge 
Knox in the AtlCLS <1c'»ie-111t Omnpany en.se (tootnote a.nte, 
p. 37) ~mere nllegntion of price-ft.'\:ing in an indictment, 
without more, does not charge a crime, and t11e first count 
of the indictment is insufficient. 

The first count is also insufficient if tested by the rule 
laid down in the 011..icago BoanZ of P1·ade case, stipnz., and 
the :recent case- of N ation.aZ Association, of Witzdoio Gla.ss 
Manufactiwers v. U1iited States, 2G3 U. S. 403. When this 
count is examined, it will be obsei'Vecl tlln.t in spite of the 
decision in the Oli1'cago Boara of P·1·adc cnse, the pleader 
undertakes to adopt the "simple test'' which was there held 
insufficient, and to rest his 'vhole case on the mere proposi-
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tio:Q. tb.Sit a charge of restrai~ing t1,>ade is in and of itself a 
sµffl.ciel'.llt -cha,.rge· of vioiating th~. ~herma:i;i Law.· 

The \first count i~ exp~rimental, in that it is the fu•st 
i:p.d,ictmeilt ev~r brought to· t1·la1 that does I!Ot allege ~my un· 
·rea~onable restraiµ.t or ap.y injury -to the pl!blic .. 

Copies of all indictments f""etur.ned under the Sherman 
Act are preserved in Wa~hh~gton and were accessible to 
both :p:;i.rties. Prio1· to the trial, the def ~ndants caused an 
examin~tion of these i:p.dictpients to "Qe made, and at the 
trial h~nded to the colir.t and counsel for the prosecution a 
printed pamphlet .contaiµing a -collection of quotations from 
every indictiµent unde,r• tle S1ierman Act sine~ 1~09 whicll 
had any J?elatio,µ tp pric-e·fixing. All but two of t]J.ese indict· 
ments stated ~ome fact froni which the Uiference of an un· 
reasQnabl~ or undue combination could· be drawn. Prices 
were alleged to ·be, "exces13tve'\ ·'-'e~orbitant;', etc., or sellers 
were charged Wjth combini:p.g- to fix ''ininimu;m:'' p1•ices, or 
buyers with combining to ·fix "ma~hnum'' priees, or there 
were other alle~ations of fact fndicati:qg injury to the 
public 01y unreasonableness, n0t present J.n the :first count 
of t]le present iD:dictnient. To tl;re op.ly two indictments 
that iv~r~ .. dra.w_p. along the lines of the fi1•st count of tlie 
present indictment and iil which- mere price-fixing without 
more was charged, ~emurre1-s we:re sust~in~d, though they 
did not rest on the ground whlc"4 we are now discussing, 
and the~efore, these two never ·came to trial. · 

Under the first .count of the present i:qdictm~nt the most 
reasonable an~ patriotic -combtnation to lower prices in times 
of public emerge:ucy wquld be a czjme. That such is .not 
the ca~e has, we think, been demonstra~d. 

~he fact tP,at, -q~der t:4e first cpunt of the indictment, the 
pleader does· :p.ot make .an:y of what :oo.ay be called t)le stand· 
ardized allegation in Sherman ~ct indictments, of enhance· 
ment of prices, or other facts show~g injury to the public, 
is th;rown 'into bold relief by tne way in which th~s subject 
i.s ·dealt with in the second count. ~here tlie allegation is 
distinctly made that, by mettns of the aUeged ce>nspiraey 
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described in that count, the defendants compelled the con­
sumers to pay "additional sums and increased pi!ices'' (R., 
p. 14, fol. 40). Although this allegation was not proved, 
its presence in the second count prevents the mn.ldng against 
that count of the point which we n.re here urging against 
the first count 

(b) As to the objection of vagueness and indefuliteuess. 
Two of the principnl reasons fo1• requiring precision and 
definiteness in nn indictment are ( 1) to npp1·ise the defend­
ant of the exnct cbarge against him; and (2} to enable the 
defendant, in case of n.nothe1· prosecution to plead his con .. 
viction 01· acquittal in bar of the second prosecution. 

The maintenance of arbitrary and nnif orm p1•ices by the 
defendants, standing alone, is no crime; b\tt mn.y b~ a con­
stituent part of either one of two different and un1•elated 
offenses under the Shermo.n Act. 

(1) It may be pa1•t of a. plan directed against the public 
with a view to forcing the public to :pny highe1• p1•ices. 

(2) It may be part of a conspiracy against the pe:rsons 
controlling the remaining fifteen per cent. of the business, 
with a view to driving them out of business and securing n 
monopoly. 

There is no allegation in the indictment ns to the identity 
of the persons against whom the combination wna directed­
whether it was ain1ed on the one hand n.t the pubilc, or, on 
the other hand, at the :fifteen pel' cent. of outside competitors. 

To illustrate this thought, let us sto.te the substance of the 
indictment, as it now stands, ns nn incomplete sentence: 

"The defendants, who controlled 85% of their indus· 
try, and were engaged in interstate commerce> combined 
to maintain uniform arbitl'ru.'Y nnd non-competitive 
prices-" 

Now let us add: 
(1) "which prices were unrensonnbly high, excessive 

and exorbitant, with intent t-0 :injm·e nnd oppress the 
consumers" 

or 



( 2) "whic4 p1:i~gs were un1·ea:sonably low; with inte:p.t 
to ruin and drive out of business the persons and cor­
porations who <:ont~olled the remainh;1g 15% of the 
industry." 

The sentence., :fiµished in eit:i+-e1• of the ways- above sug­
gested, would state a crime unde1• the iaw. There is nothing 
in the indictment in con:flict with either conclusion of the ~en­
tence. Standing 11nfinished· as it does jn the l.nd'ictment it 
states a course of conduct wllicp may be entirely innocent. 

That is to say, under such an. indietment as the present 
one, when the trial begins; the prosei:!utoi' would apparently 
be at Iibe1•ty to prove that t-he unifoi·m, arbitrary and non­
competitive prices we1!e_ :fixed at ~ D:-gure unreasonably high, 
to the detr.iment of ~he purchaser·; or at a figure below: tlle 
cost of manufacture, and that the wa;y in which it was in­
tended to restrrun ~rade was to d.1•iv.e t)l~ other fifteen per 
cent. ou.t..of the business, and. that the gist of the Q:ffense 
charged b_y the indictment was cut-throat competition, 
directed against the Temaining fifteen per cent. of the 
ind11stry. 

If he shouid decid~ to use this vague i~dictment for the 
purpose :first na-:Jned above, his proof would be that th~ un'.i­
f o.rm prices were b.igb..; if he. should decide ·to use the indict­
ment -·for the second putpO-se, his pro.of w9uld be that the 
uniform .prices were low. 

In either event_, h~ wou14 be in position to claim that his 
general charge of a compination in :restraint of t1·ade enabled 
him to prove eit4er of the two diffei·ent violations of the Sher­
man Act suggested abov~~ 

tn lili:e mani.ler, sho:ul& a defendant be either acquitted 
or convicted lmder this indictine~t-·~d should be reindicted 
and plead this indictment i.p. bar, it w9uld: pe open to, the 
Government .to adopt either of the constructio:Q.s of the indict­
ment abqve st:i-ggeste<l. 

Consequently, no defendant was apl>rised ·by the indict­
ment as to which -0r these two offenses. Ji,e haq to meet; nor 
is a defendant conVicted or acquitted uJ}.der this indictmel,lt 
given co~plete protection fr(>m. another prosecution. 
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VII. 

The second count of the indictment was sub• 
nlitted to the jury on an incorrect statement of 
its meanin~ and effect. The motion to direct a 
verdict of not guilty as to this count should have 
been granted. 

(a.) The Sherma.n Act is n. statute, the wol'cls of which do 
not c1efine all the elementR of the offense, nntl, therefore, nn 
indictment under it muHt allep:e the 1-1-pecific nets nnd particu­
lar facts which nre alleged to huse been done by the defend­
ant~. In re Greene ( C. C. S. D. Ohio, 1892), 52 Fed. 10!, 111. 
The indictment chru.·ges that the defeudn.nts by common nnd 
conce1·ted action "limited and confined theil' sales of 
:;:n.nitn.ry pottery to a Rpecial group selected by sn:icl defend­
ants by agreement and known nnd denominated by them, ns 
'legitimate jobbers\" (R., p. 12, fol 3:>). 

Every word in the portion of the indictment just quoted 
con\e~·s the thought that the perfiODf; to whom the defendants 
n.re chn:rged with limiting nnd confining their snles were a 
de:tinite set of individuals. 1'he "group0 is said to be 
"~eclnl''. The ''special grou1>'' is cbn.l'ged to hn.Te been 
"~elected'' hy the defendnnts. The selection is said to have 
been the re~:mlt of "agreement·•. The llersous thus "selected'' 
are ~aid to haYe been gi-.en a name by which they were known 
to the defendants. 

Ea.ch of the :-..ignificant words here nppen.ring hns n well 
recognized meaning: 

Pm:t of the definition of the wo1·d "speclnl" in Funk & 
Wawinll's "New St.a..nda.rd Dictionary is "Pe1·ta.ining to one 
or more inditidualf; as aistin9uishciL frmn the cla~s to 11:1zich 
they bclonr/' (italics ours). 

By no possibilit~~ enn tbit{ lan~uage be taken to desi~nnte 
jobbers us a cln~. The claf:~ of persons w110 go into the job· 
bing bu~ness ]s continually :fluctuating. The persons who 
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go into this business are not "selected!' by the defendants. 
The defendants made no ''agreement" as to w.ho shall or shall 
not belong to -the class of jobbers. 

The court refuS'ed to grant the defendants' request to 
charge as follows : 

"56. Even though the jury should find that the 
defendants or some of them by combination 01• agreement 
confined their sales to jobbers as a class, they may not 
convict under the second count of the indictment for 
the reason that the indictment does not charge an agree­
ment to deal with jobbers as such, but c:Q.arges an 
agreement to deal only with a special group selected by 
agreement by the defendants." 

This req~est; is typical of a g.roup of requests that were 
refused (Numbers 54-59, both inclusive; R., pp. 683-4, fols. 
2048-2052), due exception being taken. 

Instead, the cou1't charged the jury that an agreement 
to confine sales to jobbers as a class would constitute guilt 
under the second: count. 

The refusal of the court to charge as I"equested and the 
charge actually delivered by it, constitute a departure from 
the allegations <;>f the indictment and informed the defend­
ants fo1• tb:e :first time, after all of the evidence was in, that 
they were on trial, not fo1· agreeing to confine their sales to 
a special group selected by them, but for agreeing to confine 
them to a general class of which anyone could becom~ a 
member at will, and without regard to any "selection'' or 
''agreement" by defendants. There was such a material dif­
ference between the allegations of the second count and the 
facts laid down by the court as sufficient to constitute the 
crime there alleged, that the refusal of the request, in ques­
tion was; we submit, reversible e1Tor. Had the indictment, 
instead of referring to a special group, named its members 
and charged an agreement to confine their sales to .A, B, 0 
and D, no one could doubt the error of the charge in ques­
tion; but there is as much difference between a special group 
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arbitrarily selected and n general clnss na there i.<; bet\fcen 
enumei·ated indhidmtls and n. ~enernl clnss. 

Upon the trial, there was no "f1Pecin.l groupn identified 
in any wny n:;; that ref erred to in the second count, but the 
proof amounted, when it is nll E\ummecl up, to the fa.ct that 
mn.ny of the defenda.nb:i mnrkete<l theil' output tlll'ough job­
bers as a clo.~s. Thi~, of nece~~ity, required them to l•efuse 
jobbers' prices to plumbers and builders who m·e, so to speak, 
the retnilers in this busiues..C{. Such of them aR dealt with 
jobbers had to exercjse care t110.t they dicl not fiell .nt jobbe1·s' 
prices to the- retnil trnde; for if they clld t11ey could ne~er 
na:re kept thE-h· jobbers. Mn.ny inquiries, therefore, nppen.r 
in the eYidence 0.8 to whether n proposed purchnse1• is or is 
not a. legitimate jobbel' (which ~nns nn nctunl jobbe1•) nnd 
thus entitled to jobbers, prices, nnd these inquhies cnme 
from sucl1 of tlle defendants ns dealt in nny given territol'Y 
with jobbers only. 

The language of the indictment was cnlcul11ted to and 
did lend the defendants to suppo!'e tlrn.t t11ey were not chnrged 
with having adopted the policy of marketing their lll'oduct 
tlu·ou~h jobbers, but with hn.ving by some agreement estab­
lished a. special group to whom they limited their soles. 

It is quite ertdent that, when this indictm<!-nt wru; drawn, 
it was the theo1·y of the prosecution tlmt the defendants hn.d 
in fact :-elected by agreement ::;ome ~pecinl group of jobbers 
to whom their f.:nles wei•e to be limited. E'o.l'ly in tile case the 
Gon~rnment pro\·ed thnt the Secretru.•y of the Snnitnl'Y Pot­
ters .d..f'sociation kept a liNt of jobbers which he- consnlteJl 
when inquiries were made by members of the ngsocintion, 
,,,.ho dealt with jobbers, to ascertain whethe1· a. new customer 
'"'a~ or wm; not a legitimn.te jobbe1· (R., pp. u9·60, folR. 177, 
178). The pro~ecution nl~o pro•ed by the same \\itne~s the 
Pxistence of the }iO-called Easte111 Supply .J..ssocintion, wllich 
was nn associntion of jobber~ nnd mn.nufncturel'S {R., p. GO, 
fol~. 179, ISO). The prosecution endeavo1·ed to pl'ove by the 
quotn.tion ela•k of the Trenton Potteries Compn.ny (R., p. 
2J9, fol. 776) that there wru:, as to th~ jobbers he denlt wit11, 
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tion of'r .(R.; J;h 263, foJ. 787) . 'J;4e witness, however, ·merely 
stated that he had d'e~lt with jobbers that had been his cus­
tome1·s before, anc,i when a new concern came in ~11d requested 
prices, it was· inve~tig~ted (R., .p . 263, fol 7:89 ) .. 

It would ~eem· to be alJparent from these q:u.estions and 
from. the language of tlle indfotment that at the outset it 
was the theory-of th~ .prosecution that the defendants. had had 
an agreement to boycott all jobbers except the special group 
either on Mr. Dye1Jg list -0f jobbeJ!s br the gr.oup in the jobbers'· 
assocfation. It was only aftelf tlw failure of the-prosecution 
to pi·ove iihe existence Qf ~P.Y "~pecial group seleeted by the 
defendan,t.s?' th.at the theory of the p1•ose~ution was· ~ha11ged 
to a .cha:rge tha.t the d,efendants-d~aJt with- jo'bbexs as. a clasg. 

There is no proof in this case that t}le defenda:pts at­
tempted in any way to. limit the oppmiunfty of any trader 
to become a jobber. It is ~hown that in tb.ts· business, the 
jobbers! contribution to the distribution of- the output con­
sists of assembling the produJ;ts of mf.l,irq.facturer~ in many 
lines:, ·sueh: as1 l;>.r.~ss.wa):'e, ~nameled l~mn, etc., as well as 
potter.y;. assum1ng pa.r.t of t}le .tl!f1nspol'tation (R., p. 427, fol 
12S1) ;· hi:vestigati;ng credit risks, ~ird giving the retailer or. 
phimber time to .pay ·and s9metimes, maki:p.g advances to the 
p1umbel's untH they get money from the j.(,),bs .out of w.hich to 
pay for the .:ma:teria1 ·purchas~d {:8., p. 43·2, fol. 1296) ; that 
they carry the job until some payment comes tQ; tlre plum.hei? 
out o.f which he can pay. 

The jobbei·, in other- w01~ds:, does in tl,ds tr~de what he 
doe~ in ot4~:vs, assembles man:y lines. of mer~hand.ise, ass.umes 
all credit risks ?-lid certaUi tra.nspo1~tati6n eharges:, and also 
pu1•ehase~dn larg~ quantities, and thus st~l;>ilize~ the dist;ribu­
tion of the product. H-is contribution to disti!ibu.:ting the 
output of the factories is i•ea;l. ·and :i,t. has }).ever· been deµied 
tli_at he is. entitled to ha;\r~ a con~es~ioµ ~a.de to. lrlm in prices 
to· cQmpensate him for ~.is- se1wi<;es in the disti-ihution. of the 
product. 
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(b) The court eha1•ged the jul"y ns to t11e ~ecoml count 
to the effect thnt the GoYernment contended that the1·e wns nn 
understanding reo.ched or agreement made "01• policy deter­
mined upon'' that no sales should be made dil.'ectly to owners 
of property, builders or architects or plumbers (R., p. 702, 
fol. 2106). This contention is not in nccordnnce with the 
indictment. The refusnl to deal with ce1·tnin classes is not 
the confining of sales to a ''special group". Having thus 
defined the contention of the GoYernment, it ehru·ged the 
jury: 

''The statute, ho,,·ever, contlemus tlle adoption of nny 
policy, agreement or underRtanding on the part of n. 
group of manufacturers in control of n. 1mb~t-0.ntinl part 
of an industry to confine its sales to any clo.ss to the 
exclusion of others'' (R., p. 703, fol. 2108). 

To these portions of the cho.l'ge, the defendants e.~cepted 
(R., p. 724, fol 2171). 

The court here imports into the Sherman Act a new and 
very far reaching addition. It is a mo.tte1• of common knowl­
edge that it is the policy or practice of most-if not nll of the 
large manufacturers-to mn.rket their p1·oduct through 
jobbers. Such a course of business is necessary unless the 
manufacturer is prepared to set up a selling depn.rbnent 
which will tnke en.re of credit i·.isks nnd dist1•ibution at dis· 
tant points and in communities where the mnnufncture1· may 
be a stranger. 

It is n.lso n mattei· of common knowledge that when a. 
manufacturer adopts this plan of distribution, he cannot do 
it without giving the jobber a profit for his share in the 
work of clistJ:ibution. He cn.nnot sen in the snme te1·ritory 
to jobbers at a price n.nd gh·e the same price to the retailers 
who are custom~s of those jobbers. 

~lte Secretary of the Sanita1·y Pottei·s, .Association stated 
(R., p. 68, fol. 203) thnt it was the settled policy of the manu­
facturers of pottery to sell to the jobbing trade. If the secre­
tro:y of any other lal'ge trade nssociation ill any other line of 
business were aRked the i:;ame question, he would probnbly 
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make the same answer. The adoption of tliis policy of .distri­
bution cannot by any stretch of language be deemed a viola­
tion of the Shern1an Law .. When the court added to the words 
"understanding and agreement" the fur.ther word "policy'' in 
the disjunctive (R., p. 703, fol. 2108), and told the jury that 
the adoption of a policy was condemned to the same extent 
as the making of an agreement or the i·eaching of an unde1?­
standing, it enlarged the penal pro.visions of the law far be­
yond any point to which they have yet gone. 

If the jury had concluded, what is "Q.ndoubteclly the fact, 
that ·the great majority of the defendants had adopted the 
policy of selling to jobbers, they must have unde~·stood from 
this charge of the court that suc}l conduct on the part of the 
defencJ.ants was condemned by the law. 

If the defendants at one of their meetings had pa.ssed a 
written resolution to the effect that good business policy 
dictated distribution through jobbers and this resolution had 
been unanimously carried at a meeting where all of the de­
fendants were present, the languag~ of the cou¥t's charge 
would have made their conduct a crime. 

The wo1·d "policy'' conveys to the mind the idea of a course 
of coilcluct adopted because deemed advantageous and reason­
able and not because of any ag1.·eenient to adopt it. 
NeYertheless, persons adopting a policy in such a frame or 
mind are ttilder the condem:µation of the law as interpreted 
by the OoUl·t. 

If any manufacturei• on a large sc~le who belongs to a 
trade 01·ganization in this country were ealled upon to 
answer the question : "Has your organization adopted the 
policy of dealing with jobbers?" his answer would be "Yes"; 
but, if asked "Are the members of your organization bound 
by any agreement or understanding that they would deal 
only with jobbers?'' -his answer would probably be that such 
matters are left for individual determmation. Howeve~, his 
answer in the a-ffirmative to-the first question would render 
him guilty of a violation u;rider the charge in the present 
case, although the truth of his negative answer to the second 
question was admitted. · 
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The con.rt in its chn.-rge twice emphasized tlte e'l!l'Or of 
which we now complain. It ~pecified the three alternative 
charges of the go¥el'nment, thnt thert? hnd been nn 1nulcr­
standing reached or nn a!Jrccmcnt mnde or n. polie!J deter­
mined upon (R., p. 702, fol. 2106), and after doing so, told 
the jury thn.t if they found thnt nny one of these three things 
ho.d occurred, the defendants came under the C()ndemnntion 
of the sto.tnte (R., p. 703, fol. 2108). 

The rest of the chn1•ge on the tmbject must have driven 
home in the minds of the jury tl1~ e1•1•or of which we now 
complain. After stating that t11e law condemned n.11 of the 
three things specmed, na.mel;r, a policy, ngi·eemcmt 01" nn 
understn.nding, the court said (R., p. 703, fol. 2109) : 

"If, therefore, you find from nll t11e t-\idence bear­
ing on the subject some pronrl~e, eith~r express or im­
plied, or any a~ent to the proposition that the defend­
ants should conf o~n1 their conduct to some l>l'esc1·1bed 
rule the aim and purpose of which '~as to l'es trict their 
~rues to jobbers only, then under the law the defendn.nts 
a.re guilty of a combination and consph•o.cy t-o xestrain 
trade." 

This language must ho.ve conveyed to the minds of the 
jury that a man who ma.de n. pl'omise, expl'ess or implied, 
was guilty and that o. mn.n '~ho attended a meeting where 
a proposition wns announced that it was good policy to 
confine snles to jobbe-rs and who in bis own mind o.ssenfed 
to that proposition without so advising any one else, was 
equally guilty. 

In Jayne v. L-Oder ( 0. C . .A., 3rd Oil.·., 1906), 149 Fed. 21, 
it was held thn.t n. common policy is not necessarily a com­
bino.tion nnd that if one decides upon n policy, the fa.ct that 
others make the snme decision does not constitute a con­
spiracy. The court the1·e considered a, policy which was 
found to hnye been the result of n.n agreement to the obser· 
Ta.nee of which the members were bound nnd for the enforce­
ment of which clh:ciplina.ry and coercive measures were pro­
Yided. This feature 'va.<; lncldng in the case here, there being 
no direct evidence of anything more tltnn the recommenda.-
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tion of a com~no:p_ 1H>licy ftom wllich the defendants were 
fr~e to ·dep~rt if they sa.w fit, and there are .some of theip. 
who did in fact -depl:!_,rt from it ( afl'l..te, pp. 12, 16). Th~ a1Tange-· 
ment fo~d to emt in J OJI.JM v. Lodm~ was h~ld to be illeg~l, 
but the court in that case expressly recognized ili.e fact that 
a co~on pla-µ or policy is n'ot ~ecessariiy unlawful, saying 
ep. 21): 

"It is true that a (:!Omm.on plan o-r poli(!y does not 
necessarily mean a ·cmhbined one. The individual manti.~ 
facturer or proprietor may be persuaded, for example, 
that the retailer O"'J." jobbei• who cuts t}le medicines of 
his neighbor t.oda-y w.ill likely cut his medicines to­
morrow, and so decide not to sell him-;: and it will not 
ma4e out a conspiracy that others rure of the same 
mfnd." 

U. S. v. Southe1·n Who-lesal'e. fJ1'oee1·s Assoaiaition (D. C., 
N. D. Aia. 191B}, 207 Fed. 434. 

The combination considel'ed by Ji;i.dge· Grubb in the case 
last cited 'vent lhuch further than dic]. tlie derendai;i.ts hei·e. 
While the Sanit~l'Y Potters' .Association's secretary stated 
that it;:; settled policy was to seU only to jobbers, this policy 
was not followed by all of its members-; the Abingdon Sani­
ta~'Y Man-µfactu1•iµg Company selling qil:ect to plumbers, as 
did the National Heifrich Pottery .Comp~:µy through tl.~e 
Peerl~ss Selling ·Company. The John Douglas· Company, 
a membe1? of the association, also sold dire.ct to plumbei·s. 
These members never avpear tQ· hav.e been. criticized for 
departing from the policy of distribution through jobbers. 

No steps were ever ta~en to ·cQeree tlr~!ll in any ' v:ay, nor 
was a:ny attepipt ever made to d.ro:p thelll from the associa­
tion. The fury may ~ll have round that tlle inquiries· made 
by member$ of· th~ association a,s t.<> whether particular con­
cerns wei:e jobbe:vs a:nd the replies th'~reto were merely the 
exchanging of ipfol~at_ion to ep.Jibie the detend~nts making 
such inqµiries ~o follow a policy, which, wlrll~ aommon to· 
most. ot the ~·~tend·an.ts, wa.s not co~.rnon to· all, and which 
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was not the result of any agreement, but whlch wns nt most 
the result of following recommendntions or e:-q>re.ssions of 
opinion which. all were free to disregard if they sn.w fit and 
which some did disregard. Had the jury found this, their 
verdict under the ehn.i·ge ~"\:cepted to could not have been 
othe1• thn.n guilty in the seeond count. Hnd the portion of 
the charge excepted to been omitted and had the court instead 
<:barged the d.efendants' 34th, 3:>th nncl 3Gth i•equests (R., I>P· 
3669-3671, fol"\, 11007-11011), the verdict would p1·obably 
have been othe1'Wise. 

( c) The Court clm1•ged the jul'y (R., p. 703, fol 2107) : 

'~You sl1onld not concern youxsel're.s with t11e ques­
tion whether in the absence of such an ~~eement the 
defendants neve1-theless would ha'\"e res~icted theh· sales 
to jobbers, nor are you to inquire whetl1e1• it is n com­
mendable or usual trade practice.'' 

To this po1·tion of the charge the defendnnts excepted on 
the gi·ound that the inquiry which the trial court forbade 
the jm•y to make ought to be nin.d~ by tl1e jm-y (R., p . 724:, 
fol~. 2171, 217~; ..lf'~gnment of Error No. 236; p. 3GS8). 

This exception illnRtrnte.~ f>hnrply tlte len~th to which 
the tl·in.l court ·wns driven by the inexo1'ftble l'llle it had lnid 
do'\Y'll for itself thn.t no excuse conl<l be offered for nny com­
binn.tion, ngreement, conspil'ncy or policy nmoug mnnufnc· 
turers. Every membel.' of the jul'y doubtless knew tha.t 
whethel' there had or hnd not been n. combination, most of, 
if not all of these defendants would undel' business condi­
tions in this country hn.1e been obliged to market tlleir prod­
ucts through jobber~. They were told that they must not 
concern themselres ,.,.ith thiR knowledge, and that though this 
might be n commendable n·nde practice, it wns n. violation of 
law for the defendants to agree to enter into it or even to 
assent to the proposition that it wns a good business policy. 
The court's logical pursuit of its determination that the "rule 
of reason" has no npplication to n criminnl cnse nppm•ently 
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requited it to charge the jury that it was undue and u:µ1·ea· 
sonable for people in like circumstances to approve of the 
same policy whether they make agTeements or no.t. · 

( d) Inasmuch as there was absolutely no evidence to sup­
port the charge that the defendants "selected by agreement" a 
"special gi•oup'' to whom they "limited and confined their 
sales;', as charged in the second count of the indictment, it 
follows that it wa.rs error for the court to deny the defendants' 
motion to direct a verdict of not guilty as to the second count 
(R., p. 663), and the defendants' exception to the denial of 
such motion to direct (R., p. 665) raises a point 1•equiring a 
reversal of the judgment. 

In the Government's brief little effort is made to defend 
the conviction of the defendants unde1· the second count. If 
that count was tried under entirely erroneous insti·uctions, 
and if evidence relating to that count was improperly ex· 
eluded, and if, as a matter of fact, the motion to direct a 
verdict in favor of the defendants as to that count should 
have been granted> the consequence is that the conviction on 
both counts should be revei·sed. G.,,.a,ves v. U. S., 165 U. S. 
323; People v. Van Zil~, 143 N. Y. 368; People v. Werblow, 
241 N. Y. 55, at p. 69; Sta,te -v. MoOaless, 9 Iredell (N. C.) 
375. 
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VIII. 

'l'he trial court erred in refusing the various 
requests of the defendants to instru.ct the jury 
that they could not be convicted unless they had 
entered into an agreement in some way impos· 
ing upon themselves an obligation, and in 
excluding evidence along this line. 

(a.) It is said in the case of the Unitci/, States v. Piou:aty, 
251 Fed. Rep., 375, at pnge 377 : 

''In my opinion, unln.w.ful agreement is the essence 
of the offen~e of combination or conspit'ncy under tbe 
Sherman Act. It is wliat sepm·ntes what is permitted 
from what is forbidden. To hold it illegal !01· persons 
in the srune business and same b.'ade orgnnizntion, after 
exchanging info1·mntion and news, to act in the same 
wny, but independently of each othe1·, on buying, selling, 
or price~, would extend the seope of then.ct beyond any­
thing hei·etofol'e decided and beyond its p1·ope1" mean­
ing, and would cau~e- the g1•ente~t confm~ion nnd uncer­
tainty.,, 

The defendants' requests numbered lG t<> 21, both 
inclusile (R., pp. 670·2), and 34 to 3$, both iuclush·e (R., pp. 
G7'6-7), a.nd 42, -14 and 4u (R., pp. 679-GSO), nll embody this 
idea. 1.rhey were all refused by the Court on the ground thnt 
tht'y were coyered by it.s chnr~e, nnd the defendants duly 
e-xcepted. Typical example~ of these requests nt•e ns follows: 

"36. To :find auy d~fendrint guilty of being a pn.rty 
to a combination, the jm'Y must be satisfied beyond n. 
reasonable doubt that such nl<~mber wns not merely fol­
lowing ndtlce ns to price or trade pl'netices which he 
wu.s at libe1·ts to eithe1· follow 01· disregard; but the ju1'Y 
must .find that such defendant entered into some fo1·m 
of agreement 01~ understa11ding which in some wo..y lim­
ited or re~tricted his liberty of action nnd placed lrlm 
under some form .of obligntion to other defendants as to 
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t'he :fixiil,g or maintenance of prjces ·01· the ·determino/ 
tioii of ~s trade practices." . 

"45. If the jui·y ibid fr9m the evidence that there 
was no t>bl~gatfon expregs or implied jmposeq by any 
-co:pibination Ql" agreement upon the d~fendants ·or any of 
tllrem rto ae~l either w.itb. jobbe~·s t>r with retailera, but 
that ea·ch dclendant was enth-ely free to a-ct according t0 
his own business policy in this regar.d, they must find 
the defendant~ not guilty u_p<;m the ~ecQnd co:Unt of the 
indictment. 'r 

'There can be no dental of the correctness of the law set 
'<:mt in these· :r.equests. The Court did not ref us~ the requests 
on the g.rm1nd that they embodied -bacl law, but deemed that 
they were properly covered· by its charge. 

The Court emphasized the eI?ror of refusing these requests 
to ch'arge by the folll)wing portion of its charge (R., p. 695, 
fols. 20'84:-5) : 

"N 0r is it Jtecessary to thB existen.ce of an unlawful 
CO:Q'.l.bi-nati9n that there be any obligation assumed by the 
parties thereto to keep their prpmise'S .or .abide by their 
tj.:µderstan-ding ·a~ong th¢_mselves. The l~w wotild not 
e:qforce sttch a pro'.¢ise if mad~ b~caus~ it wo-qld be 
illegal. NC>l' need. tne:re by !lllY penalty !}.ttarching to any 
vfalatfon. of the Mreeme:p.t by a pa~ty to it/) 

It is true that in ce1;tain portio.ns Qf its cba1·ge .the· Court 
piade su<;h pronouncements a~ the following ( R., p. 703, fol. 
2109): 

"If, t11eref011e, you ibid fr.0='11 all the ·evide11,ce bearing 
on the.subject some p1•omise, ei~h~r express or implied, or 
any assent to the proposition ·tpat the defend!Ults ~~oul'd 
confo:rm their conduct to .s9me presc1·ibed rule the aim 
~nd purpose -0f which, was to restrict their sales to job­
bers only., then Ulide:r the .iaw the defendants are guilty 
of a combination. and cQnspiracy to J?estrain trade." 

The· effect of the charge wa$ tq render the w.hole subject 
~utir~ly obscure a;nd lea.ve the j-qi'y uncertain wlletlier there 
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need be n.ny obligntion 01· understanding among the defend­
ants or not. 

The Conrt hnd in effect told tlte jury that they could 
contict if they found o.n agreement imposing some sort of 
obligation upon the deefndants; nnd told the jury t110.t they 
could convict without finding such nn agi•eement; nnd after 
thus leaving the jury with the general imp1•ession thnt they 
could convict if they did not fh1d nn R.gl'eement, he ago.in 
refused the defendants, :request to him to t~ll the jul'Y 
definitely that they could not convict unless they should ftnd 
some promise or agreement nmong the defendnnts. This 
<Jccurred nfte1· the ehn.rge hn.d been de1ive1·ed (l:t, p. 724, fol. 
2172): 

Defendants' Counsel : ''I except to thnt po1•tion of 
Y 01u Honor's charge in which Youl' Ho11or chnrged the 
jnry that if they find some promise on the pnrt of thr. 
defendants or any of them, was made to confo1•u1 to some 
class of conduct dealing with jobbers, they then l1nd en .. 
tered into a combination. I ask Your Hono1• to chru:gc 
the converse of thnt. If their conduct wns not dictated 
by some promise or agreement to confo1•m themselves to 
some cou1·se of conduct but the me1·e following np of ad­
vice, the defendants would not be guilty of entel'ing into 
a conspiracy. 

The Court: You asked that iu you1• requests n.nd I 
have refnsed them. 

Mr. Mtll.'~hnll: I except.'• 

('b) Along this. line mny be considered ce1·tnin rulings of 
the court which had fnrthe1~ tended to confuse the minds of 
the jUl'Y ns to whether they could :find the defendnn.ts guilty 
without :finding that their conduct was actuated by agree­
ment. 

Some of the defendnnts offered evidence thn.t then~ conduct 
was not the result of nny agreement 01· sense of obligntion, 
,yhich the court excluded (R., pp. !320-1, fols, o;;s.-002; pp. 
32u-7, fo1s. 976·7; p. 327, fol~. 980-981; p. 342, fol. 1025). This 
wns clearly error. The aecnsed in a criminal case is entitled 
to testify as to his intent, motiYe or beli~f, ""here these ttl.'e 
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material issues. Wigmore on Evidence ( 2d Ed.), sec. 581; 
Stoolr,da,le's case (Eng. H. L. 1789·), 22 How. St. T~. 237; 
Or<JJWf01·a v. U. S., 212 U. S. 182, 202-3, 205; Spwrks v. U. S. 
( 0. 0 . A., 6th Circ., 1917), 241 Fed. 777, 791; Buchanan v. 
U. S. ( 0. C. A., 8th Oirc., 1916), 233 Fed. 257, 259; H ea.p v. 
Parish (Ind., 1885), 3 N. E. 549, 551. Here the jury were 
asked to inf er from defendants' conduct that they acted pur­
suant to. an agreem~nt, combination, or conspiracy. The rule 
that a defendant may testify to his motives applies with 
especial force to such a situation, and the evidence is adw 
mitted to rebut the infez·ence which his conduct suggests. 
Ma<YJ./ v. St. Pair,l & D. Ry. Oo. (Minn., 1886), 28 N. W. 249; 
Or()//J)fortt v. U. &., 212 U. S. 182, 205; Mol!own v. Hiunter 
(1864), 80 N. Y. 624, 627; S~te v. Kinrr (1882» 86 N. 0. 603 . 

. In the last mentioned case the coul't said (p. 606) : 

"Where the acts themselves are ·equivocal and be­
come criminal only by reason of the intent with whicl1 
they a.re done, both must unite in order to constitute the 
offense, and both facts must be proved in order to'' 
(support) "a conviction. In such case, ·unless the intent 
is proved, the offense is not proved. As the criminal 
intent may be, and usually is inferred from the declara­
tion and conduct o;f the accusedJ he is permitted to dis­
avow the imputed purpose, and repel the presumption." 
(Italics ours.) 

Similarly, where acts a:re not criminal unless done by 
agreement, the accused should be permitted to testify as to 
whethe1· or not in doing them he was actuated by any agree­
ment to repel any inference or presu~ption of agTeement that 
might otherwise arise from such acts. 

The exclusion of this class of testimony is, we submit, 
indefensible er.ror, in the highest degree prejudicial. The 
court is asked by the Government to approve and affirm a 
conviction obtained when the defendants-°'vhen called as 
witnesses- were not allowed to deny their guilt. 

One example may be quoted to show the character of these 
rnlihgs. The witness Campbell, President of the Trenton 
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Potteries Compo.ny, wns the first witness cn.Iled fo1· the 
defense (R., p. 320), and, nfter he hnd stnted 11ow he ft.~ed 
the prices for· his compn.ny, the following occurred on his 
direct examination ( R., pp. 32~-326} : 

"Q. Will you please state whethel' or not in fixing 
prices you a.re actno.tecl or motivated in any wo.y by any 
combination or agreement with anybody whntevel'? 

''Mr. Podell: I submit that is calling for the wit­
ness' conclmdon as to wllnt motivates 01• actnntes him. 

"The Cou1·t: I tllink so, Mr. Mnrslinll. Objection 
snstnined. 

"l\!1·. Marshall: I except. Tltnt is e-xnctly wbn.t the 
company, that h~ is president of, is cnm·ged with 
doing. I asked him. 

"The Court : Tlrn.t is your substantive d~fense, and 
you are called upon, with you1· witnesses, to pu1·sue 
the usual and ordinary and propel' method of elicting 
the facts. 

"Mr. Marshall: I except to your Hono1.,s ruling. 
''Exception to the defendants." 

In other words he wns nllowed to state the i·easoning by 
which he was actuated in fi.."ting p1ices. But he was not 
allowed to deny tbat he was aetuated by the agreement 
cho.rged againRt J1im in tl1e indictment. 

Conclusion. 

It is respectfully but confidently submitted that when the 
record is l·ead a..~ n whole. the court will conclud~ thnt, even 
if judgment is not arrested, the defendants ought nt least to 
nave- anotl1er ti•in.1. 

They Jinye been convicted in what the Circuit Coul't of 
Appeals properly chai'il.cterizes as n ' 'transplanted litiga­
tion,'' in a jurisdiction w11e1·e 11ot one of the1n resides nnd 
whe1·e it if{ not el'en contencled that their alleged combina­
tion or conr.;pi1•acy wns f orllled. 

They have been convicted in spite of thC> frank conces· 
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sion of the Government that .i:teither the defendants, nor any 
of them, were either profiteers at the expense of the public, 
or cut-throat competit0<rs· to the detrim,ent of producers not 
members of th~h· group. 

They have been convicted under an indictment which 
failed to apprise _them of the exaet nature of the case which 
they were to meet . 

. They have been convicted following the et:elusion of rele­
vant· evidence and the adlnission of matter which should have 
been exclud~d. 

Their conviction followed a series of rulings and a charge 
by the learned tiial j"u,dge, which ascribed to the Sherman 
Act a machine-like ope1•ation at variance with the reasonable 
interpretation which this court 11as declared it should receive. 

Jail sentences imposed upon citizens o.f standing, for con­
duct which, if in vio1ation of the law, is neithe1• alleged nor. 
proved to have been damaging to the public or to competitors, 
will lead this court to scrutinize with exceeding gre~t care 
the record upon which tlley are based. 
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