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IN OPPOSITION TO PETITION FOR
A WRIT OF CER flORARI.

Respondent Target Sales, Inc., adopts by refe rence a nd
joins in the brief in opposition to petition for writ o f certiorari of
respondent Donaghy Sales, Inc. Target Sales urges the following points to underscore Donaghy's argument that the Court of
Appeals fo r the Ninth Circuit correctly affirmed the ruling of
the District Court fo r the Eastern District of California - that a n
alleged credit fixing agreement, standing alone, is not illegal per
se but must be proved illegal under the rule of reason: and that
no important or special reasons exist for a review of that
decision by this Court. Cf Fed.R.Civ.P. I 9.
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ARGUMENT
1. The rulings below comport with the procedure approved
by this Court in a case of first impression.
Traditionally, per se rules ar'! applied only to conduct
which has been tested and found unquestionably to have
anticompetitive effects. See. e.g., United States v. SoconyVacuum Oil Co. , 3 10 U.S. 150 ( 1940 ); Northern Pacific Railway
Co. v. United States. 356 U.S. I ( 1958 ); White Motor Co. v.
United States. 372 U.S. 253 ( 1963 ): Continental T. V. , I nc.
v. GTE Sylvania, Inc., 433 U.S. 36 ( 1977 ); United States v.
United States Gypsum Co., 438 U.S. 422 ( 1978 ); Broadcast
Music, Inc. v. Columbia Broadcasting System, Inc., _
U.S.
_ , 1979-1 Trade Cas. il 62,558 ( 1979 ). As this Court
expla ined in White Motor, considering for the first tllih:! a
territorial restriction in a vertical arrangement:
" We do not know enough of the economic and
business stuff out of which these arrangements eme rge to
be certain. They may be too dangerous to sanction o r they
may be allowable protections against aggressive competitors or the only practicable means a small company has
for breaking into or staying in business [citations ] a nd
with in the ' rule of reason.' We need to know more than
we do about the actual impact of these a rrangements on
co mpetition to decide whether they have such a ' pernicious
effect on competition and lack any redeeming virtue'
( Northern Pac. R. Co. v. United States, supra, p. 5) and
therefore should be classified as per se violations of the
Sherman Act. " [372 U.S. at 263 . ]
The sa me constraint was articulated when the issue first
arose of whether fraud in the procurement of a patent could be
a violation of the antitrust laws. In Walker Process Equipment,
Inc. v. Food Machinery & Chemical Corp., 382 U.S. 172, 178
( 1965 ). this Court declared " the area of per se illegality is
ca refull y limited. We a re reluctant to extend it on the bare
pleadings and a bsent examination of market effect and
economic consequences." Again, in United States v. Topco
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Associates, 405 U.S. 596. 607-608 ( 1972 ): " [ i )t is only after
considerable experience with certain business relationships that
courts classify them as per se violations of the Sherman Act. "
GTt: Sylvania, supra, reiterated " that departure from the rule of
reason standard must be based upon demonstra ble economic
effect rather than -as in Sclnn"nn- upon formal istic line drawing." And most recently, in Broadcast Musir, Inc. v. Columbia
Broadcasting Sys1em, _ _ U.S. - -· 1979- 1 Trade Cas. ~ 62.
558 at 77,242, in prescribing an inquiry on whether the purpose
and effect of a challenged practice is to threaten the proper
operation of a free market economy. or inscead to increase
economic effi ciency and render markets more rathe r than less
com petitive, th is Court counseled that:
" The scrutiny occasionally required must not merely
subsume the burdensome analysis required under the rule
of reason, see Na1ional Society of Professional Engineers v.
United Stales, 43 5 U.S. 6 79. 690, 692 ( 1978 ). or else we
should apply the rule of reason from the start. That is why
1he per se rule is nor employed until af!er considerable
experience with 1he type of challenge and restraint." [ __
U.S. - - · n. 33. 1979 Trade Cas .. n. 33 at 77.242
(emphasis added).]
2. There is no reason in this case to depart from recogni:ed
procedure by creating-ad hoc -a new category of per
se l'iolation.
The petition invites this Court to depart from its traditional
caution, and to create a new category of per se violation on an
ad hoc basis. We respectfully submit there is no reason to
do so.
There is not a single reported instance in which an industry
with a substantially C.0.0. policy. standing alone, has been
tested " before" and "after"; or such a practice has been
l!xamined as to its effect, actual or probable; or the competitive
or economic objectives or consequences have been elicited or
assessed. See Chicago Board of Trade v. Uni1ed States, 246
U.S. 231 , 238 ( 191 8 ). Certainly they have not yet been in the
proceedings at bar.
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There is no evidence in the record that the practice being
challenged is likely to cause. o r has caused, substantial injury to
competition-in the Fresno market or elsewhe re. There is no
indication that an inquiry to this end in this case will be
complex, time-consuming, costly or uncenain. See United
States v. Northern Pacific Ry., 356 U.S. l , 5 ( 1958 ). (Indeed,
some of the defendants, including Donaghy and the prese nt
owner of Target Sales, came to adopt a substantially C.O.D.
policy at different times. under different ci rcumstances, for
different reasons and, perhaps, with different effect from the
other defendants. Each would be entitled in any event to show
the abse nce of an a nti -co mpetitive objective or effect.)
There is not a single reponed instance in which the
economic cha racrcri tics (if a ny) of ··credit fixing." standing
alone, have bee n discussed. let a lone equated with the fixing of
prices.
There is not a i~le reported instance in which concerted
action on credit, o f 'fny ort, has been found to violate the
a ntitrust laws without at the sa me time being part of an
ove rridin g conspi:-acy with a pricefixing objective. Cf Wall
Products Co. v. National Gypsum Co., 326 F.Supp. 295 ( N.D.
Calif. 1971 ): Swift & Co. v. United Stares, 196 U.S. 375 ( 1905 ):
Plymouth Dealers' Association of Northern California v. United
Stares. 279 F.2d 128 (9t h Cir. 1960 ); United Stares v. Allied
Florisrs Association of Illinois, 1953 Tra de Cas. ~ 67,433 ( N .D.
Ill. 1953 ): United States v. Long Island Sand & Gravel Producers Ass'n, 1940- 1943 Trade Cas. ~ 56,048 (S.D. N.Y. 1940).
In short: t0 apply the per se rule to the facts of this case
would exte nd the law procedurally-by presuming illega l a
commercial practice as to which the courts ha ve had no
experience: conceptually-by prejudging a practice without
inquiry on purpose o r effect: a nd substa ntively - by proscribing
a pattern of conduct without a correlative, price-fixing purpose.
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CONCLUSION
The Court of Appeals clea rl y considered. and co rrectl y
applied , thi s Coun's philosophy o n the function of per se rules
in a ntitrust enforcement. That being so. and no compelling
re asons havi ng been a dvanced fo r this Cou rt to change its
philosophy, we respectfully submit ~ he petitio n be denied .
DATED: February 14. 1980.
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