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United States Sentencing Commission
One Columbus Circle, N.E.
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Attention: Public Affairs – Priorities Comment

Dear U.S. Sentencing Commission:
We are writing pursuant to the Commission’s Federal Register Notice and Request for
Public Comment, in which the Commission is seeking public comment on the proposed
priority policy issues it has identified for the amendment cycle ending May 1, 2015.1 In
particular we seek to comment upon tentative priority (2)(C): “a study of antitrust
offenses, including examination of the fine provisions in §2R1.1 (Bid-Rigging, PriceFixing or Market Allocations Agreements Among Competitors).”
Douglas H. Ginsburg is a Senior Circuit Judge on the United States Court of Appeals for
the District of Columbia Circuit and Professor of Law at George Mason University; he
was the Assistant Attorney General for Antitrust, U.S. Department of Justice, 1985-86.
Joshua D. Wright is a Commissioner on the Federal Trade Commission and Professor
of Law (on leave) at George Mason University School of Law. The views expressed in
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this comment are ours alone and do not necessarily reflect those of the institutions with
which we are affiliated.
We are writing in response to a comment submitted by the American Antitrust Institute
in July of last year, in which the AAI urged the Commission to increase the fines to
organizations that have engaged in price-fixing or bid-rigging.2 Specifically, it asked the
Commission to update the estimate in Commentary 3 to §2R1.1 that the average gain to
an organization from price-fixing is 10 percent of the selling price of the price-fixed
good. Although the AAI cited to empirical evidence indicating overcharges from cartel
activity may in fact be in excess of 10 percent of the selling price, we think correcting
this figure is meaningless without examining the effect that a higher fine would have
upon deterrence.
We write to urge the Commission to focus its attention for now not upon increasing fines
to organizations across the board, but instead upon increasing and adding penalties for
the individuals responsible for the antitrust violations within offending organizations; we
do so on the grounds that there is no empirical evidence to suggest the ever-increasing
penalties levied by antitrust enforcement agencies in the past 20 years have had a
significant effect upon deterrence, and that there is every reason to believe that
individual penalties are far too modest to induce optimal compliance with the law.
As to the former point, stock price data for publicly traded companies that violate the
antitrust laws indicate increased fines have only a transitory impact upon market
outcomes and little, if any, deterrent value. Additionally, high rates of recidivism among
cartelists suggest the ever-increasing fines, some now in excess of $1 billion, have not
had their intended effect. We think these data, and an appreciation for the limited
influence shareholders in publicly traded companies can have in policing against
antitrust infringements, show there is little gain in deterrence to be had from further
increasing fines to organizations, especially those whose shares are publicly traded.
Indeed, in as much as rationally managed organizations are already taking all costjustified and practical preventive measures to comply with the antitrust laws, higher
organizational fines would only cause them to adopt wasteful, low-efficacy measures,
with little or no incremental effect upon deterrence and with some risk of passing onto
consumers those increased costs in the form of higher prices.
On the other hand, we agree with the former Deputy Assistant Attorney General for
Antitrust, Scott Hammond, that “individual accountability through the imposition of jail
sentences is the single greatest deterrent” to cartel activity.3 Accordingly, we urge the
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Commission to consider increasing the prescribed range of jail sentences and to
consider as well other individual sanctions, including enhanced individual fines and,
insofar as the law allows, disqualification from holding fiduciary positions for a period of
years.4
In support of our position we attach an article we wrote for the Autumn 2010 volume of
Competition Policy International entitled Antitrust Sanctions. It provides a detailed
rationale for maintaining fines to organizations at something near current levels while,
even more important, increasing individual penalties in order to deter those actors
actually responsible for causing their organizations to violate the antitrust laws.

Respectfully Submitted,

Douglas H. Ginsburg

Joshua D. Wright

Attachment: Douglas H. Ginsburg & Joshua D. Wright, Antitrust Sanctions, 6
COMPETITION POL’Y INT., no. 2, Autumn 2010 at 3.

finding business executives and their lawyers regard criminal penalties as the strongest
motivating force for antitrust compliance).
4
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Antitrust Sanctions
Douglas H. Ginsburg & Joshua D. Wright*

I

n this article, we first discuss traditional deterrence theory as applied to optimal criminal antitrust penalties. Then we evaluate both the U.S. and EU
experience with ever-increasing corporate fines and the available empirical
evidence on the deterrent value of cartel sanctions. In the next part we turn to
our claim that the conventional wisdom of ever-increasing corporate fines to
solve the problem of under-deterrence is misguided. The determination of the
optimal sanction for price-fixing should be guided by two principles: (1) the
total sanction must be great enough, but no greater than necessary, to take the
profit out of price-fixing; and (2) the individuals responsible for the pricefixing should be given a sufficient disincentive to discourage them from engaging in the activity. We propose altering the distribution of criminal sanctions
for corporations and the individuals who fix prices on their behalf, and introducing sanctions for negligent officers and directors consistent with our two
fundamental principles. Finally, we discuss the experience with debarment as a
sanction in other contexts, and how it might operate in the context of U.S.
antitrust enforcement.

*Respectively: Circuit Judge, United States Court of Appeals for the District of Columbia Circuit, and
Associate Professor, George Mason University School of Law and Department of Economics. We gratefully
acknowledge the research assistance of Eric M. Fraser, Jan Rybnicek, and Judd Stone and helpful
comments from John Connor, David K. Kessler, Bruce Kobayashi, Abel Mateus, and participants at the
American Law and Economics Association Annual Meeting.
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I. Introduction
Antitrust authorities across the world are increasingly concerned with fighting
cartels, especially international cartels.1 Countries previously without cartel prohibitions, including many in Latin America, Asia, and Africa, have in recent
years adopted antitrust laws and begun to enforce them. Countries with longstanding cartel prohibitions have adopted corporate leniency policies and
increased the resources they dedicate to antitrust enforcement, with the result
that more cartels than ever are coming to light and being sanctioned. This development has also spurred closer cooperation among national enforcement agencies.2 The widespread introduction of more aggressive efforts to detect and prosecute cartel activity has led to dramatically larger corporate fines and a slow but
growing movement toward criminalization.3
Antitrust laws and enforcement agencies have largely followed the conventional wisdom that the primary cure for insufficient deterrence of hard-core cartel activity, such as price-fixing, is to increase corporate fines. For example, the
United States and the European Union have in recent years pointed with pride
and a sense of accomplishment to the large and increasing fines levied upon
companies that participate in cartels.
In the United States, the statute governing fines for antitrust offenses was
amended first in 1987 to provide the option of a fine set by doubling the greater
of the defendant’s gain or the victims’ losses.4 At that time, antitrust fines set
without using this alternative option were capped at $100,000 for individuals
and $1 million for corporations.5 It was amended again in 1990 to increase the
maximum personal fine to $350,000 and the maximum corporate fine to $10
million,6 and yet again in 2004 to increase the maximum personal fine to $1 million, the maximum corporate fine to $100 million and the maximum jail sentence from three years (which it had been since 1974) to ten years.7 The maximum fine that the European Commission may impose upon a company that violates the EU’s competition laws is 10 percent of the company’s global turnover
but, under the 2006 EC Guidelines, in most cases hard-core cartel offenses warrant baseline fines up to 30 percent of relevant sales, which can be adjusted
upward with virtually no limit.8
In both the United States and the EU, the average corporate fine has increased
dramatically over the last 15 years. The EU has gone from collecting an average
corporate fine of EUR 2 million in 1990-94, to EUR 46 million in 2005-09; U.S.
average corporate fines have grown almost a hundredfold from $480,000 during
1990-94, to $44 million more recently.9
Despite the large and ever-increasing corporate fines, cartels—particularly
international cartels—remain a substantial problem, and recidivism among pricefixers is not infrequent. The impossibility of observing how many cartels go undetected renders the empirical evidence that bears upon the issue subject to more
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than one interpretation, but the data are largely consistent with cartel formation
rates that, despite the growth in fines and the introduction of corporate leniency
programs, imply current antitrust sanctions are an insufficient deterrent.
Although the corporation is the current focus of deterrence, there are in fact
two potential targets for antitrust sanctions: The corporation and the individual
who fixes prices on its behalf. There also two sources of antitrust sanctions: Law
enforcement, which may fine both types of offenders, incarcerate individuals,
and, as we propose, debar them from serving as corporate officers or directors;
and the market, which imposes reputational penalties upon both types of offenders. The challenge for antitrust law is to coordinate these various corporate and
individual sanctions to achieve the optimal total sanction.
We believe determination of the optimal sanction for price-fixing (and other
cartel activities) should be guided by two fundamental principles. First, the total
sanction must be great enough, but no greater than necessary, to take the profit
out of price-fixing. If the expected value of price-fixing net of legal sanctions is
positive, that is, if price-fixing is profitable, then the market will produce it. This
point illustrates the complex interactions between corporate and individual
sanctions. Where the conduct is profitable to the firm, and therefore increases its
share price, it is more likely that both firm and
the individual perpetrator are rewarded rather
DESPITE THE LARGE AND
than penalized by the market, thus increasing
E V E R - I N C R E A S I N G C O R P O R AT E
the total sanction necessary to provide optimal
F I N E S , C A RT E L S — PA RT I C U L A R LY
deterrence.
I N T E R N AT I O N A L C A RT E L S — R E M A I N

Whether the first principle is satisfied
depends, in part, on the level of sanctions
AND RECIDIVISM AMONG
imposed upon the corporation. With an approP R I C E - F I X E R S I S N O T I N F R E Q U E N T.
priately calibrated corporate sanction, reputational penalties imposed upon the corporation
and its agents will reduce the individual fines and jail sentences necessary to
achieve the desired level of deterrence.10 On the other hand, if the corporate
sanction exceeds this level, then it risks over-deterrence by providing an incentive for excessive corporate monitoring and compliance expenditures that are
ultimately passed on to consumers in the form of higher prices and foregone
products and, in any event, is likely inefficient. This point remains valid even if
the optimal level of cartel activity is zero.
A S U B S TA N T I A L P R O B L E M ,

The second principle is that the individuals responsible for the cartel activity,
whether they are engaged in, complicit with, or negligent in preventing the
price-fixing scheme, should be given a sufficient disincentive to discourage them
from engaging in that activity.11 The U.S. Antitrust Division reasonably believes
that “individual accountability through the imposition of jail sentences is the
single greatest deterrent” to cartel activity.12 A survey done for the U.K. Office
of Fair Trading confirms that criminal penalties are the penalties of greatest con-
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cern to business people.13 A penalty scheme that is faithful to the first principle
implies that at least part of the disincentive for the responsible individual will be
market-based; the career prospects for a convicted price-fixer should be diminished, and certainly not enhanced, by his record of price-fixing. Because reputational sanctions are likely to be highly imperfect, however, it is important that
the sanction be targeted directly at the responsible individuals, and not at their
employers. The sanctions should also be proportional to fault. That is, the individual perpetrator should face a more serious sanction than the director or officer who negligently supervised the perpetrator. Note that although the first principle focuses upon calibrating sanctions to the
WHILE IN PRINCIPLE THERE
optimal level of deterrence, the second principle
C E RTA I N LY S O M E F I N E O R A
emphasizes the efficient allocation or mix of
deterrent capital between the corporation and
C O M B I N AT I O N O F F I N E A N D
the individuals who act on its behalf.

IS

JAIL

T I M E S U F F I C I E N T LY H I G H T O
DETER INDIVIDUALS FROM
While in principle there is certainly some fine
or a combination of fine and jail time sufficientP R I C E - F I X I N G , T H E AVA I L A B L E
ly high to deter individuals from price-fixing,
A N E C D O TA L A N D Q U A N T I TAT I V E
the available anecdotal and quantitative data
D ATA S U G G E S T F U RT H E R
suggest further increasing the fines imposed
INCREASING THE FINES IMPOSED
upon corporations is not likely to solve the problem. It is here that we offer an alternative soluU P O N C O R P O R AT I O N S I S N O T
tion: De-emphasize fines for publicly traded corL I K E LY T O S O LV E T H E P R O B L E M .
porations and, instead, debar individuals responsible for price-fixing from further employment in a position from which they
could again violate or negligently enable their subordinates to violate the
antitrust laws. As we shall argue below, imposing ever-higher corporate fines is
misguided; criminally sanctioning the persons directly engaged in or complicit
with price-fixing and debarring negligent directors and officers whose conduct do
not warrant a greater sanction would deter more price-fixing than would increasing the fines levied upon the corporation that employed them. Debarment has
already been authorized as a sanction for price-fixing in some countries, including the United Kingdom, Australia, and Sweden, and has been proposed by the
Competition Commission of South Africa.14

Our proposal to reform antitrust sanctions for price-fixing has two key components: the overall level of deterrence, which entails making debarment and jail
time available to enforcement agencies that do not now have those options, and
the mix, as opposed to the level, of criminal sanctions. Guided by the two fundamental principles set out above, we propose to shift sanctions away from the
corporation and toward perpetrators and other responsible individuals.
In Part II we discuss traditional deterrence theory as applied to optimal criminal antitrust penalties. In Part III we evaluate both the U.S. and EU experience
with ever-increasing corporate fines and the available empirical evidence on the
deterrent value of cartel sanctions. In Part IV we turn to our claim that the con6
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ventional wisdom of ever-increasing corporate fines to solve the problem of
under-deterrence is misguided. We propose altering the distribution of criminal
sanctions for corporations and the individuals who fix prices on their behalf, and
introducing sanctions for negligent officers and directors consistent with our two
fundamental principles. In Part V we discuss the experience with debarment as
a sanction in other contexts, and how it might operate in the context of U.S.
antitrust enforcement. Part VI concludes.

II. Traditional Deterrence Theory and Optimal
Antitrust Penalties
The economic analysis of optimal legal sanctions and criminal punishments is
built upon the foundational insight that penalties should be sufficient to induce
offenders to internalize the full social cost of their crimes.15 In a simple setting
where detection of crimes and enforcement of the law are both perfect (probability of punishment = 1) and costless, the optimal sanction will be equal to the total
social harm of the crime. In the more realistic setting in which the probabilities
both of detection and of punishment are less than perfect and enforcement costs
are positive, optimal penalties must exceed the social cost of the crime so that the
expected sanction facing each potential violator is equal to the harm his violation
will cause. This economic insight of optimal penalty theory is captured in our first
principle. Because the furtive nature of cartel activity reduces the probability of
detection and successful prosecution, the optimal total sanction must consist of a
fine equal to the perpetrator’s expected gain from the violation multiplied by the
inverse of the probability of detection (plus the variable enforcement costs of
imposing the sanction, which we ignore henceforth). The key insight of the economic approach to optimal penalties generally,
THE KEY INSIGHT OF THE
which approach applies with full force to
antitrust sanctions, is that the penalty must be
ECONOMIC APPROACH TO OPTIMAL
sufficient to render the expected value of the
P E N A LT I E S G E N E R A L LY , W H I C H
illegal behavior equal to zero.
APPROACH APPLIES WITH FULL

Within this framework, therefore, the central
determinants
of the optimal antitrust sanction
I S T H AT T H E P E N A LT Y M U S T B E
are the probabilities that price-fixing is detectSUFFICIENT TO RENDER THE
ed and that an enforcement action is successful.
E X P E C T E D VA L U E O F T H E I L L E G A L
In the simplest model of optimal antitrust
penalties, the trebling of damages implies a
B E H AV I O R E Q U A L T O Z E R O .
detection rate of less than 33 percent. Although
it is inherently difficult to determine the actual detection rate because some cartels go undetected, the best available estimate places the rate much lower,
between 13 and 17 percent.16 Although that estimate is somewhat dated, as it
was based upon data from cartels indicted by the U.S. Antitrust Division
between 1961 and 1988, more recent estimates based upon data for the EU sug-

FORCE TO ANTITRUST SANCTIONS,
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gest a detection rate consistent with the low end of that range.17 On the other
hand, there is some evidence the detection rate in the United States has
increased by as much as 60 percent in recent years as a result of the corporate
leniency program;18 although there are no comparable data for the EU, the effect
of its corporate leniency program should be similar. Therefore, assuming a prior
detection rate of about 15 percent in both the EU and the United states, the current rate would be approximately 25 percent.
The relatively low probability of detection raises the probability of underdeterrence and hence the need for increased sanctions. At the same time, care
must be taken lest excessive penalties deter efficient conduct and cause corporations to overinvest in compliance.19 The pertinent question is whether antitrust sanctions and
T H E P E RT I N E N T Q U E S T I O N
the threat thereof impose costs greater than necIS WHETHER ANTITRUST
essary to deter cartel activity.20 There are two
S A N C T I O N S A N D T H E T H R E AT
important potential sources of over-deterrence
THEREOF IMPOSE COSTS
in criminal antitrust sanctions. The first is the
G R E AT E R T H A N N E C E S S A RY
possibility that criminal penalties will be used to
deter socially efficient conduct, such as non-colT O D E T E R C A RT E L A C T I V I T Y .
lusive vertical restraints, which could be mistakenly attacked as price-fixing.21 Although the antitrust statutes could be used that
way, there is no modern support for extending criminal penalties to non-cartel
activity, nor is there evidence that this potential for mischaracterization has led
to a reduction in socially efficient business practices. Accordingly, we strongly
favor the modern de facto limitation of criminal penalties to cartel activities,
such as naked horizontal price-fixing, bid-rigging, and market division.22
A second potential source of over-deterrence involves agency costs. A firm
incurs agency costs to the extent its incentives diverge from those facing its
employees and agents. Because agency costs create an environment that facilitates
criminal conduct by the firm’s agents, corporate fines are meant to provide a
counter-incentive for the corporation to monitor, detect, and prevent crimes
committed by its agents.23 If the fine is greater than the total social cost of the
crime, however, it will induce the firm to make excessive, i.e., socially inefficient,
investments in monitoring and prevention.24 The social costs of the monitoring
and compliance expenditures made in response to an increase in antitrust fines
raise the firm’s marginal costs and are passed on to consumers in the form of higher prices—a detriment that must be weighed against any potential increase in the
probability of detection when assessing the optimal level of deterrence.25
To our knowledge, however, there is no empirical evidence that suggests consumers anywhere are currently paying the cost of an overzealous cartel enforcement regime.26
Attention to agency costs in determining the optimal antitrust penalty brings
to light the key distinction between the level of penalties required for optimal
8
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deterrence and the efficient allocation of those penalties as between the corporation and its agents. The simple model of optimal antitrust penalties ignores
that distinction as well as a number of other complications. For example, reputational sanctions in the employment market can reduce the requisite level of
legal sanctions.27 The risk preferences of individuals and the possibility of legal
error also alter the optimal sanction. Finally, other penalties—particularly the
costs incurred by defendant corporations in priT O O U R K N OW L E D G E , H OW E V E R ,
vate suits for damages—are also relevant to
THERE IS NO EMPIRICAL EVIDENCE
identifying optimal antitrust penalties because
they, too, influence firm behavior ex ante.28
T H AT S U G G E S T S C O N S U M E R S
A N Y W H E R E A R E C U R R E N T LY PAY I N G

The standard economic approach to optimal
sanctions suggests that, because fines and damage awards are transfers that do not reduce
C A RT E L E N F O R C E M E N T R E G I M E .
social welfare, monetary sanctions should be
used as often as possible; alternative sanctions are called for only to the extent
fines provide insufficient deterrence. This approach, therefore, leads to an
antitrust enforcement system with a low probability of detection, very high fines,
and very few cartels. There are a number of reasons, however, to believe fines
alone will not provide sufficient deterrence and alternative sanctions such as
imprisonment, which is costly, and debarment, which is not costly, should also
be used in antitrust enforcement.29

THE COST OF AN OVERZEALOUS

As both a theoretical and a practical matter, given the inherent uncertainty
about the probability of detection and other key empirical inputs, it is likely
impossible to pinpoint the optimal level of total antitrust sanctions, much less to
identify precisely the mix of the potentially available sanctions that would lead
to the uniquely efficient level of deterrence. Still, the economic framework is
useful for thinking about the tradeoffs between various types of sanctions and
their likely consequences.

III. Are Cartels Being Underdeterred? The
Experience in the United States and the EU
The bulk of scholarly opinion is consistent with the view that despite everincreasing levels of corporate fines and longer jail sentences, cartel activity is
currently under-deterred.30 Whether current sanctions under-deter is ultimately
an empirical question, however, and the rate of cartel formation over time is
unobservable, which makes impossible any confident conclusion about whether
current sanctions are over-deterring, under-deterring, or just right. Nonetheless,
the experience in the United States and the EU with ever-increasing fines gives
some reason to doubt the efficacy of further extending this approach or, indeed,
of maintaining the status quo.
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A. INCREASING FINES IN THE UNITED STATES AND THE EU
In the United States, corporate fines have increased dramatically since 1990. As
Figure 1 illustrates, the enforcement agencies are clearly exercising their
enhanced statutory authority, for total corporate fines collected by the Antitrust
Division have increased from $142 million during the period 1990-94 to $3.35
billion during 2005-09. Annual average total fines collected increased from $28
million during the period 1990-94 to $670 million during 2005-2009, an increase
of more than 2000 percent.

Figure 1
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As Figure 2 illustrates, this upward trend in corporate fines over the last 20
years, and especially the last decade, is significant. Average corporate fines have
increased almost 10,000 percent from $480,000 during the period 1990-94 to
over $44 million during 2005-2009. The trend is not the product of a small number of extremely large fines, but rather includes 73 fines of more than $10 million during 1996-2009, 18 of which were more than $100 million.

Figure 2

50
44

($ Million)

45
40

United States

35

Antitrust Division

30

Average Corporate

25

Fines 1990–2009

20
15

11

10

10
5

0

0
1990–94

10

1995–99

2000–04

2005–09

Competition Policy International

Antitrust Sanctions

The EU now fines price-fixers even more aggressively than does the United
States.31 As shown in Figure 3, total EU corporate fines in the last quinquennium were almost EUR 10 billion, or 27 times what they had been in 1990–94,
reflecting an even greater rate of growth than that of total U.S. corporate fines.
The United States collected more in fines only during 1999, which may reflect
simply that the United States fined Hoffman-La Roche for its participation in
the vitamin cartel in 1999 whereas Europe did so in 2001.

Figure 3
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Figure 4 shows that average corporate fines in the EU increased from less than
EUR 2 million during the period 1990-94 to more than EUR 45 million during
2005-09. Over the same interval, total fines levied upon corporations each year
went from EUR 19 million to EUR 450 million, representing an increase of
almost 24 times.

Figure 4
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A critical question for our purposes is whether the greatly increased level of
fines since 1990 has resulted in increased deterrence. Professor Connor finds that
while “[i]nternational cartel discovery rates have been increasing since 1990, from
four to six per year in the early 1990s to about 35 per year in 2003-2005,” detected instances of price-fixing remained relatively frequent from 1990 to 2005,
extracting from consumers (in constant 2005 dollars) aggregate overcharges
exceeding $200 billion, with an average overcharge of $2.1 billion per cartel.32
The significance of the increase in aggregate cartel fines is ambiguous. Perhaps
enforcement agencies are becoming more successful in discovering and prosecuting price-fixers; or perhaps companies are even more frequently fixing prices
despite the increase in the average fine. If the best way to deter price-fixing is to
increase fines, then we should expect the number of cartel cases to decrease as
fines increase. At this point, however, we do not have any evidence that a stillhigher corporate fine would deter price-fixing more effectively. It may simply be
that corporate fines are misdirected, so that increasing the severity of sanctions
along this margin is at best irrelevant and might counter-productively impose
costs upon consumers in the form of higher prices as firms pass on increased monitoring and compliance expenditures.

B. INCREASING JAIL SENTENCES IN THE UNITED STATES
Corporate fines are not the only sanction imposed in the United States. As
Figure 5 demonstrates, since 1990 the U.S. Antitrust Division has been sending
more individuals to jail for longer periods of time, but the number of individuals
sentenced has increased at a lesser rate than have fines.33
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Perhaps more important, as Figure 6 shows, the average length of the sentence
meted out also increased, especially after 2004, when the maximum lawful sentence was increased from three to ten years.34
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Figure 6
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Comparable data are not available for the EU because there is no provision for
imposing any sanction—fine or jail time—upon an individual. In some
instances, however, individual sanctions may be sought by the competition
agency of a member country.

C. THE PROLIFERATION OF CRIMINAL ANTITRUST SANCTIONS AROUND
THE WORLD
Over the last decade a number of countries have increased the sanctions for cartel offenses. Penalties include not only corporate and individual fines but also jail
sentences and debarment.
Fines imposed by national competition agencies can be quite significant. The
U.K. Office of Fair Trading assessed an average corporate fine of £4.7 million during the period 2001–06.35 During the same period, the German Bundeskartellamt
collected a total of EUR 969.2 million in corporate and individual fines.36 The
French Competition Council imposed fines of EUR 2.0 billion from 2001to 2008
and EUR 631.3 million in 2008 alone.37
National competition laws have also increasingly authorized incarceration for
cartel offenses. For example, public prosecutors in Germany obtained a 34month sentence for bid rigging in the Pipes Cartel case.38 The Appendix summarizes the availability of antitrust sanctions in 39 countries. In 18 of those countries, competition laws authorize prison time for price-fixing. Criminal sanctions,
however, are rarely imposed outside the United States and now Canada, where
fines have been the usual penalty but imprisonment is now more frequently
being sought. The overwhelming majority of these penalty regimes provide for
both corporate and individual fines, while a few provide for debarment.
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D. ARE CONVENTIONAL PENALTIES DETERRING CARTELS?
There is no indication that the dramatic increase in both corporate fines and the
average length of jail sentences has resulted in a significant decline in cartel
activity. Corporate fines are unlikely to efficiently deter conduct by an individual employee because he will internalize almost none of the fine imposed against
his employer. The data are consistent with this understanding. While it is impossible to quantify what, if any, effect the increase in criminal antitrust sanctions
has had upon the level of cartel activity, the available data on the duration of
price-fixing conspiracies, on stock price moveT H E R E I S N O I N D I C AT I O N
ments in response to cartel-related indictments,
T H AT T H E D R A M AT I C I N C R E A S E
and on recidivism among companies all suggest
current penalties under-deter.
I N B O T H C O R P O R AT E F I N E S
A N D T H E AV E R A G E L E N G T H O F
The best available estimate of average cartel
J A I L S E N T E N C E S H A S R E S U LT E D
duration, from a study of 40 recent cases brought
either by the U.S. Antitrust Division or the
IN A SIGNIFICANT DECLINE
European Commission, is six years.39 Although
I N C A RT E L A C T I V I T Y .
the sample of cartels leading to indictments is
biased, there is no a priori reason to believe the sample selection biases upward
the estimate of average cartel duration.40 That these cartels persisted undetected
for so long suggests price-fixing may be more profitable than was previously
thought,41 which in turn suggests the need for greater sanctions if cartels are to
be deterred.

Stock price movements following indictments for price-fixing also suggest
inadequate deterrence. A well-documented empirical regularity, both across
jurisdictions and over time, is that share values in indicted firms initially fall significantly. The most recent studies evaluating EU antitrust enforcement find a
large loss of value upon the initiation of an enforcement action, only a small fraction of which can be attributed to fines and legal costs.42 Similar results obtain in
the United States. For example, the total loss of stock market capitalization for
a sample of firms indicted from 1962 to 1980 is approximately $2.18 billion (in
1982 dollars), less than 13 percent of which can be attributed to fines, private
treble damages, and other legal costs.43 A similar loss of value following indictments of publicly traded firms was found in a study spanning 1981 to 2000.44 One
reasonable interpretation of these findings is that the residual loss in value is
associated with the expectation that the price of the firm’s products will drop to
the competitive level, with a concomitant loss of monopoly profits.45 The share
price data also suggests a strong incentive for recidivism; even after accounting
for fines and legal costs, price-fixing remains profitable.
Indeed, subsequent studies demonstrate that the stock prices of the overwhelming majority of indicted firms return to pre-indictment levels within one
year.46 Again, this result holds for indictments between 1962 and 1980 as well as
between 1981 and 2000. Given the substantially greater corporate fines imposed
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in the latter time period, the consistency of the stock price recovery across both
periods suggests increased fines did not significantly increase cartel deterrence.47
Regardless of the interpretation assigned to the initial post-indictment decrease
in the stock price,48 the systematic recovery of pre-indictment stock prices within a year suggests current sanctions have no more than a transitory impact upon
market outcomes and little, if any, deterrent value.
Recent recidivism data in Figure 7 are also consistent with the view that sanctions are not adequately deterring cartel activity.

Figure 7
The World’s
Leading
Recidivists

Company

Number of Judgments
Worldwide 1990–2009

BASF

26

Total S.A. (TotalFina, Elf, Atofina)

18

F. Hoffman-La Roche

17

Azko Nobel

14

Aventis

14

ENI

14

Shell

14

Degussa (Evonik)

13

Bayer

11

Mitsubishi

10

Mitsui

10

Source: Connor & Helmers, Statistics on Private Int'l Cartels, 1990-2005 (Working Paper, 2008)

Professor Connor has identified seven companies that averaged about one or
more judgments annually over the 15-year period 1990-2005. In addition to these
exceptionally persistent recidivists, he found 86 companies with three or more
judgments worldwide in this period. For the same 15-year period the filings of the
U.S. Antitrust Division alone include three cases against Bayer and two each
against Hoffman-La Roche, Degussa (now Evonik) Chemical, and Archer Daniels
Midland, which again tends to suggest there is a problem with recidivism.49
Evaluating these data, Connor concludes that although “[m]onetary sanctions
imposed upon international cartelists since 1989 have been the highest in
antitrust history ... extensive recidivism implies that present cartel sanctions are
inadequate to deter cartel formation.” 50 He calculates that “even under the most
optimistic assumptions about discovery, lenience, and prosecution rates, the
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average conspirator can reasonably expect to make a profit on the typical global
price-fixing scheme .... To ensure optimal deterrence of global cartels, total
financial sanctions should be four times the expected global cartel profits (the
overcharge).”51 This conclusion is remarkably consistent with our earlier estimate that perhaps twenty-five percent of cartels are now detected.
If one accepts that cartels are being under-deterred, then Connor’s prescription
reflects the prevailing view of how to solve the problem: Increase corporate fines,
simpliciter. In our view, however, the prevailing view is in need of re-examination
and is almost certainly wrong. Instead of expecting ever-larger corporate fines to
reduce cartel behavior, we believe an alternative approach that shifts deterrence
efforts away from the corporation and toward the individuals responsible for the
violation will provide greater deterrence than does the current approach. We
expect the increase in deterrence to be particularly large where individuals are
not held criminally or civilly liable for their role in price-fixing. As for the
United Kingdom, we think it is on a better trajectory than either the United
States or the EU for reasons that appear below.

IV. Our Proposal
The model of the firm reflected in the approach currently taken by the antitrust
enforcement agencies implicitly views “the corporation” as an entity looming
above and apart from its employees, which view envisions the corporation as
monitoring, investigating, and reporting their misdeeds. Therefore, it is no surprise that the standard economic approach to penalties, as applied by the
enforcement agencies, yields a policy that focuses upon the corporation.

Conventional View
Corporation

{

Monitor,
investigate,
report

Employees

Whatever the merits of the conventional view as applied to a closely held corporation, a more granular model of the publicly traded corporation brings into
clearer focus the incentives and abilities of the individuals who operate within
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and on behalf of the firm. In this model, the directors oversee the officers, who
manage the employees. The shareholders are passive investors; they have no
influence over the day-to-day operations of the firm. Public authorities (and, in
the United States, plaintiffs’ class action lawyers) monitor, investigate, and
enforce the antitrust laws but, because they are firm ousiders, they have less
information and exert less direct influence over employee behavior than do the
senior managers and the directors.

A More Granular Depiction
Shareholders
No role or
influence

}

Levy fines

Directors

Officers

Employees

Enforcers

{

{
{

Monitor, investigate,
enforce
Monitor,
investigate,
report
Monitor,
investigate,
report

The granular model makes it easier to see why a shift from further increasing
penalties for corporations in favor of increasing the sanctions imposed upon the
individual employees (at whatever level) who engage in price-fixing is likely to
be the more cost-effective way to increase deterrence. Shareholders cannot prevent price-fixing by employees of the corporation. Their options are to hold or
to sell their shares and, insofar as possible priceI N S U M , A S M AT T E R S N OW S TA N D ,
fixing is relevant to their decision, they will
NEITHER SHAREHOLDERS NOR
choose between holding and selling based upon
whether price-fixing is likely to increase the
D I R E C T O R S A N D O F F I C E R S H AV E
corporation’s earnings and hence the market
AN INCENTIVE TO PREVENT
value of their shares.
PRICE-FIXING AS LONG AS

Corporate officers and directors also reap
gains
from the corporation’s participation in a
F O R T H E C O R P O R AT I O N .
cartel. They may capture some of the gains in
the form of increased compensation and perquisites, and the increased value of
shares in the corporation enhances their reputations and career opportunities.
I T R E M A I N S P R O F I TA B L E

In sum, as matters now stand, neither shareholders nor directors and officers
have an incentive to prevent price-fixing as long as it remains profitable for the
corporation. And, as we have seen, even at their present enhanced level, corpoVol. 6, No. 2, Autumn 2010
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rate fines seem not to take the profit out of price-fixing. The level of corporate
fines could, of course, be increased yet again but that makes sense only if it is
likely to be the most cost-effective way of achieving an additional quantum of
deterrence.
Although imposing a criminal penalty upon a director or an officer would provide him with an incentive to prevent price-fixing, it makes more sense to target the actual employee who fixes prices for two reasons. First, that employee is
directly responsible for the price-fixing; sanctioning a director or officer deters
price-fixing only if he is able to stop the employee. Second, because an employee has less to gain from price-fixing than does a director or officer, a smaller sanction is required to deter the employee. It is true that price-fixing still occurs in
jurisdictions where it is now a criminal offense, but that more likely suggests current penalties are insufficiently severe, not that imposing criminal sanctions
upon individuals will have little additional deterrent value.
We assume the probability of detection is relatively fixed for the foreseeable
future: Competition agencies have no shortage of resources for uncovering cartels and they have fine-tuned their leniency programs through experience. Still,
the evidence suggests that cartel formation is insufficiently deterred. The question how best to increase deterrence therefore comes down to this: Is increasing
corporate fines or increasing individual sanctions more likely to increase deterrence by a given amount at a lower cost?
We think it clear the time has come to increase individual sanctions rather
than corporate fines. In reality, it is shareholders, not the abstraction called “the
corporation,” who bear the economic burden—such as it is—of corporate sanctions. It was their agents, however, in management and on the board of directors
who violated the law or who may have been in a position to prevent the violation; they should be the focus of the law’s efforts to deter price-fixing.52
Our more granular depiction of the firm has implications also for the role of
compliance programs in evaluating optimal criminal antitrust penalties. If a
company has made a reasonable effort to comply with the antitrust law, and an
employee nevertheless engages in price-fixing, then it makes no sense to fine the
corporation, or to sanction the directors or officers.53 On the other hand, if the
directors or officers were negligent in performing their duty to supervise the
employee who actually fixed prices, then they should be held accountable along
with the perpetrator. Boards of directors of publicly held companies routinely
task a committee of board members—most often the audit committee but sometimes a special committee—with responsibility for corporate legal compliance.
Such a committee should and ordinarily does insist that management implement
an antitrust compliance program. If the board of a corporation that participates
in a cartel has failed to do that, or has neglected to monitor management’s continued adherence to the program, then it is only sensible to inquire whether the
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directors were negligent to the point that they, too, should be sanctioned in some
way proportionate to their role in the corporation’s violation.54
In theory at least, the means by which shareholders constrain management is
through the oversight provided by the directors, who are fiduciaries and are supposed to act as the shareholders’ representatives. That is why a state supreme
court recently heard a shareholder’s derivative suit against the board of directors
of Micron Technology on the theory that the board had failed to prevent known
price-fixing by the company’s managers.55 It is notoriously difficult for a derivative suit to succeed, however, and shareholders are rarely able to exert control
over their board through the annual election of directors. In short, shareholders
simply cannot prevent or deter a corporate employee from price-fixing or a board
of directors from negligently failing to notice—but the law, properly targeted,
could do so.
With our more granular model of the firm as our foundation, we turn to our
proposal for the design of optimal antitrust penalties. Three groups are implicated: the perpetrator, the directors and officers responsible for antitrust compliance, and the corporation (as a stand-in for the shareholders).
Clearly, the actual perpetrator should face the traditional criminal sanctions—
jail and fines, to which we would add debarment. There is ample evidence that
jail sentences significantly deter individuals in general and business executives in
particular.56 The deterrent value of a prison sentence is supplemented by the
prospect of a decrease in income and in employment opportunities incurred by
an individual who has been convicted of price-fixing.57 Adding debarment to the
mix of potential penalties imposes a direct opportunity cost upon the perpetrator and increases both the likelihood and the magnitude of the reputational
sanction. It also reduces the length of incarceration required, as well as the
amount of the personal fine necessary, to achieve any given level of deterrence.
Both debarment and incarceration protect the public from recidivism by a particular individual. Because incarceration involves significant social costs,58 however, debarment as a complement to incarceration is more likely to achieve the
desired level of individual deterrence at a lower social cost than would additional jail time.
To the extent they are culpable, directors and officers responsible for overseeing operations and implementing antitrust compliance programs should also be
held accountable for their performance.59 Of course, those who discharge their
responsibility appropriately should not be sanctioned at all. Those who perform
these tasks negligently, however, should be fined and debarred for a period of
years.60 Similarly, those who are complicit in a price-fixing scheme without rising to the level of a perpetrator—such as an aider or abettor—should also be
both debarred and fined.61
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The essential tenet of our proposal is that shifting incremental cartel sanctions
away from corporations and toward the individuals who engage in price-fixing or
are responsible for monitoring antitrust compliance will enhance deterrence.
The addition of debarment incident to that shift
THE ESSENTIAL TENET OF OUR
complements the usual antitrust sanctions for
individual violators, i.e., a sentence including
P R O P O S A L I S T H AT S H I F T I N G
fines and jail as well as the reputational penalty
I N C R E M E N TA L C A RT E L
incurred in the job market. Debarment, moreS A N C T I O N S AWAY F R O M
over, has some unique advantages as an antitrust
C O R P O R AT I O N S A N D T OWA R D
sanction.
THE INDIVIDUALS WHO ENGAGE

The first advantage is that debarment, like
IN PRICE-FIXING OR ARE
jail, imposes a direct and substantial opportuniRESPONSIBLE FOR MONITORING
ty cost upon individuals who engage in price-fixing. Indeed, an Office of Fair Trading report
ANTITRUST COMPLIANCE WILL
presents survey evidence that in the United
ENHANCE DETERRENCE.
Kingdom, after criminal penalties, disqualification from serving as a corporate officer or director is the sanction most likely to
motivate compliance.62 Debarment also achieves its deterrent value at a lower
social cost because an executive will be equally deterred by a long prison sentence or by a shorter prison sentence (which is less costly to society than is a
longer one) and debarment (which is effectively costless to society).63
The second and indirect advantage is that debarment enhances the likelihood
and magnitude of the reputational sanction imposed by the job market.
Increasing reputational penalties would not only enhance deterrence but would
also reduce the required level of fines and jail time necessary to achieve any
given level of deterrence.64 To the extent an individual is wealth constrained and
therefore unable to pay a large fine, debarment would further improve the efficiency of deterrence.

V. Debarment in Other Settings
Although the United States has relied upon a mix of corporate fines and individual penalties, including fines and incarceration, neither the United States nor
the EU has used debarment to deter price-fixing; indeed, as mentioned before,
EU competition law does not provide for any sanction against any individual.
Several countries, however, either now do or in the near future may debar those
persons who engage in antitrust violations. For example, the Competition
Commission of South Africa is seeking the authority to apply for a court order
barring a person convicted of price-fixing from serving as a corporate director.
Similarly, under the 2009 Amendments to the Australian Trade Practices Act,
an individual who violates either the competition laws (the Trade Practices Act)
or the securities laws (the Corporations Act) may be disqualified from managing
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a corporation. In Sweden, a law effective since November 1, 2008 authorizes a
court to issue a disqualification order (or “trading prohibition”) at the request of
the Competition Authority. This order bars an individual who has participated
in a cartel from managing any business for a specified period.65
The United Kingdom appears to be the only jurisdiction that has any experience with debarment as a remedy for an antitrust violation,66 and that experience
is thus far limited to one case.67 Under the Company Directors Disqualification
Act of 1986, a regulator may apply for a court order disqualifying a company
director from again acting as a director or participating in the management of
any U.K. company for up to 15 years. The OFT acquired this authority in 2002
when the United Kingdom made participation in a cartel a criminal offense.
The Disqualification Act applies to a person if “a company of which he is a
director commits a breach of competition law,” which means participates in a
cartel and “his conduct as a director makes him unfit to be concerned in the
management of a company,” which means his conduct “contributed to the
breach of competition law,” “he had reasonable grounds to suspect that the conduct of the undertaking constituted the breach and he took no steps to prevent
it,” or “he did not know but ought to have known that the conduct of the undertaking constituted the breach.”68
A disqualification order provides the named individual “shall not be a director
of a company ... or in any way, whether directly or indirectly, be concerned or
take part in the promotion, formation, or management of a company.”69 The Act
has been applied for almost 25 years in contexts other than antitrust, with dozens
of disqualification orders issued in 2009 alone,70 so there should by now be a substantial body of precedent informing terms that are facially unclear, such as what
it means indirectly to “take part in the … management of a company.”71 Thus far,
the single example involving debarment of an antitrust violator is the Marine
Hose case, which is also the only criminal competition case to go to judgment in
the United Kingdom. The court sentenced three individuals to jail terms of two
to three years for their participation in the cartel and, upon the petition of the
OFT, entered disqualification orders of from five to seven years against each of
the three defendants.
One need not look only to the United Kingdom for significant experience
with debarment as a legal sanction. At least since the early 1980s, the U.S.
Securities and Exchange Commission has routinely negotiated consent decrees
barring a person accused of violating the securities laws from serving as an officer or director of a public company for a stated period of years.72 Similarly, the
Federal Trade Commission has regularly negotiated consent decrees amounting
to judicial debarment orders against individuals and businesses accused of violating the consumer protection laws the agency is charged with enforcing.73
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The U.S. Department of Justice should consider taking a similar approach to
sentencing individuals convicted of a criminal violation of § 1 of the Sherman
Act. We are aware of no reason for which the Department needs to wait for
statutory authority to get started, as did the SEC, by negotiating consent orders
providing for debarment.74 Prosecutors might,
F U RT H E R , A S W E H AV E P O I N T E D
for example, if the conditions for leniency are
O U T, D E B A R M E N T W O U L D
met, agree to allow individual defendants to
reduce or avoid jail time, in return for debarring
B O L S T E R C U R R E N T LY W E A K
them from working as a manager or director of
R E P U TAT I O N A L P E N A LT I E S ,
any publicly traded corporation or for any comTHEREBY REDUCING THE NEED
pany in a particular industry if it is either locatFOR INDIVIDUAL FINES,
ed in or sells into the United States.75
W H I C H A R E L E S S L I K E LY

Negotiated orders of debarment would allow
T O D E T E R E F F I C I E N T LY
the Antitrust Division to accrue much of the
B E C AU S E O F I N D I V I D U A L S ’
benefit of a prison sentence—publicizing the
offense and keeping the offender from recidivatW E A LT H C O N S T R A I N T S .
ing—without undertaking the risk and cost of a
criminal trial. The period of debarment should be calibrated to have the same
average deterrent effect as jail.76 Further, as we have pointed out, debarment
would bolster currently weak reputational penalties, thereby reducing the need
for individual fines, which are less likely to deter efficiently because of individuals’ wealth constraints.

VI. Conclusions
The press releases of competition agencies worldwide notwithstanding, we think
it is questionable, indeed doubtful that a $100 million fine—or even a fine of
over EUR 1 billion77—imposed upon a corporation because one of its executives
fixed prices serves the primary goal of an antitrust sanction: to deter anticompetitive conduct that injures consumers. When fines are levied against a publicly
traded corporation, the persons burdened are consumers and possibly shareholders, two groups almost certainly unable to affect the conduct of the corporation.
It was a corporate executive who conspired to fix prices or allocate the market.
It was his superiors in management or on the board of directors who failed to
ensure the company operated lawfully. These are the individuals we want to
deter. But they will not be deterred as long as consumers and shareholders bear
the brunt of antitrust penalties while the directors and officers of the company
have too little incentive to prevent violations. M

22

Competition Policy International

Antitrust Sanctions

VII. Appendix: Penalty Regimes for Companies
and Individuals

Jurisdiction

Maximum Fines
for Companies

Maximum Fines
for Individuals

Maximum
Prison Term Debarment

Private
Action

Not
Applicable

Not
Not
Not
Applicable Applicable Applicable

European Union
European
10% of total worldwide
Commissiona, b, d, j turnover; baseline fines
of 30% of relevant sales
for hard core offenses
with no maximum
Europe: European Union Members
Austriac, gg

10% of turnover of the
preceding financial year

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; third parties
may submit claims;
follow-on actions
available in theory;
no class actions available

Belgiumc, hh

10% of worldwide
turnover for preceding
financial year

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; class actions
not yet availablehh

Bulgariac, ii

10% of total turnover
for preceding financial;
max suggested to be
BGN 300,000c

BGN 50,000

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available; class
actions not available

Czech
Republica, c, d, h

CSK 10 million or
10% of total worldwide
turnover recorded over
last calendar year

Up to
CZK 10 mil.h

5 years

Cyprusc, jj

10% of combined
annual revenue for
preceding year or
year within which
infringement occurred
plus €85K/day if
infringement continues

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available; class
actions not available,
though representative
actions arejj

Denmarka, c, d, i

Court may impose fine;
no maximum though
serious cases often
warrant a fine
>DKK 15 mil.

No
maximum

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available but
rare;i, c class actions
available

Prohibition Private actions
on carrying available; class actions
on business not available
activitiesc

Continued on next page
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VII. Appendix: continued
Jurisdiction

Maximum Fines
for Companies

Maximum Fines
for Individuals

Maximum
Prison Term Debarment

Private
Action

Estoniac, kk

250 million kroons
(€16 million)

500 daily rates/ 3 years
units (calculated
by average daily
income of
offender)

Finlandc, ll

10% of turnover of the
preceding year

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available; class
actions not available

Francea, c, k, l

10% of turnover
preceding year;
€3 mil. if the offender
is not a company
(i.e., a sole trader)

€75,000

4 years

Not
Private actions
Applicable available; follow-on
actions available; class
actions not available
unless brought by
consumer ombudsmanll

Germanyb, c, m

(1) 10% of total
worldwide turnover, or
(2) 5% of total
worldwide turnover
if infringement is the
result of negligence

€1 million
(bid-rigging
cases only)

5 years

Not
Private actions
Applicable available; third parties
may submit claims;
indirect purchaser
standing available

Greecec, mm

15% of worldwide
turnover preceding
financial year

€150,000
or €300,000
(recidivist)

5 years

Not
Private actions
Applicable available; follow-on
actions available but
uncommon; class
actions not available

Hungarya, c, n

10% of the turnover
of preceding financial
yeara, c

Not
Applicable

5 years

Not
Private actions
Applicable available and follow-on
actions available, but
not typical; class
actions not available

5 years
Private actions
Applicable available; follow-on
Automatic two actions
year debarment
for executive
officers ruled
unconstitutional

Irelanda, c, d, o

Greater of:
(1) €4 mil. or
(2) 10% of turnover

Italya, c, q

Fine amount depends
Not
on gravity and duration Applicable
of violation, but no more
than 10% of the turnover
for each entity during
prior financial year from
the products forming the
subject matter of agreement

24

Greater of:
(1) €4 mil.
or (2) 10%
of turnover

2 years

Not
Private actions
Applicable available; follow-on
actions available; class
actions not available

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available; class
action available to
consumers onlyq
(law amended in 2009
take effect in 2010)
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Jurisdiction

Latviac, nn

Maximum Fines
for Companies

Maximum Fines
for Individuals

10% of the turnover of Not
preceding financial year; Applicable
not less than €350 for
Fine not
exceeding 100×
vertical agreements/
minimum daily
€750 horizontal
wage for failure
to comply with
agreements
decisions

Maximum
Prison Term Debarment

Private
Action

Not
Not
Private actions
Applicable Applicable available; follow-on
5 years depriva- actions available when
2 years for
tion of right to
failure to
engage in business failure to conform with
comply
activity for failure decision; class actions
with lawful
to comply with
demands
lawful demands available but rare
with 2 year
minimum

Lithuaniac, oo

10% of gross annual
income of preceding
financial year

Not
Applicable

Not
Not
Private actions
Applicable Applicable available but not
typical; follow-on
actions available but
not typical; class
actions not available

Luxembourgc, pp

10% of highest
worldwide turnover
realized during
preceding financial
year during which
conduct occurred

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available but
rare; class actions not
available

Maltac

10% of worldwide
turnover

10% of worldwide turnover
of company

Not
Not
Private action
Applicable Applicable available; follow-on
actions available; class
actions available

Netherlands

May not exceed
(1) €450,000 or
(2) 10% of total
worldwide turnover

Administrative:
€450,000

Not
Not
Private actions
Applicable Applicable available in principle;
settlements brought by
a group of claimant can
be made binding by the
courts; indirect purchaser
standing available

Polanda, c, d, w

Up to 10% of the
revenue earned in the
preceding accounting
year; or, where there is
no revenue, fine up to
200 times the average
salary

Not
Applicable

Not
Not
Private actions
Applicable Applicable available; follow-on
actions not available;
class actions not
available

Portugalc, qq

10% of turnover in
Portugal during
previous year

10% of turnover in Portugal during previous year, subject to special
reduction

Not
Not
Private actions
Applicable Applicable available; no significant
experience with followup actions or class
actions

a, b, c, d, u

Continued on next page
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VII. Appendix: continued
Jurisdiction

Maximum Fines
for Companies

Maximum Fines
for Individuals

Maximum
Prison Term Debarment

4 years

Private
Action

Romaniac, rr

10% of the aggregate
turnover of the undertaking involved for the
preceding financial year

Fines available

Slovakiac, ss

(1) 10% of the turnover
of the undertaking
generated in the
preceding financial
year or (2) €330,000

(1) 10% of the Not
Not
turnover of the Applicable Applicable
undertaking
generated in
the preceding
financial year or
(2) €330,000

Private actions and
follow-on actions
available, but rare;
class actions not
available, but court
may join proceedings

Sloveniac, tt

10% of the turnover
realized the preceding
financial year

€30,000

5 years

Private actions
available; follow-on
actions available;
class actions not
available, but claims
may be consolidated

Spaina, c, y

Up to 10% of total
turnover for the
fiscal year preceding
the Tribunal’s decision

€60,000

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available;
class actions in principle
not available

Swedena, c, d, aa

If infringement is
Not
intentional or negligent, Applicable
fine up to 10% of annual
turnover

United
10% of total worldwide
Kingdoma, c, d, dd, uu turnover

Magistrate
Court: £5,000
Crown Court:
Unlimited

Not
Private actions
Applicable available; follow-on
actions rare; class
actions not available

5 year prohibition
from performing
occupation

Not
DisqualiApplicable fication
Orders

Private actions
available; follow-on
actions available; class
actions available

5 years

Competition
Disqualification
Orders

Private actions
available before the
Competition Appeals
Tribunal (follow-on
only) and civil courts;
representative actions
available before specified
bodies; indirect
purchaser standing
available.

6 years

Not
Not
Applicable Applicable

Non-European Union Members
Norwaya, c, d, v
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Fines available up to
Not
10% of worldwide
Applicable
turnover; penalty
payments can be
imposed while violation
persists
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Jurisdiction

Russiac, d, x

Maximum Fines
for Companies

Maximum Fines
for Individuals

15% of company’s
turnover in market
where violation
occurred; fine must be
at least RUR 100,00
(~$3,400)

1 million
7 years
rubles or a
fine amounting
to the convicted
person’s salary for
up to five years

Switzerlanda, c, d, bb Up to 10% of the three
previous years’ turnover
realized in Switzerland

Turkeya, c, cc

CHF 100,000

Maximum
Prison Term Debarment

Private
Action

Prohibition Not
Applicable

Not
Not
Private action
Applicable Applicable available, but not
typical; class actions
not available

Fines at least TRL
5% of the fine
200 million and up to
imposed on the
10% of the gross income legal entity
in the prior fiscal year

Not
Not
Private actions
Applicable Applicable available; follow-on
actions available;
treble damages

Japana, d, r

Administrative surcharge ¥ 5 million
up to 10% of cumulative
sales forming the subject
of the agreement for the
duration of the agreement,
up to 3 years; fine up to
¥ 500 million

5 years

Koreaa, d, s

Surcharge up to 10% of
the turnover of the
relevant product
during the relevant
period; where there
is no revenue, up to
KRW 1 billion

If individual
3 years
engages in cartel
activity after
agency referral
to prosecutor’s
office, fine up to
KRW 200 million

Not
Private actions
Applicable available, no discovery

Greater of
(1) AUS $10 million
(~ €5 million); (2) if
court can determine
value of cartel gains
attributable to the act
or omission then three
times the value of that
benefit; or (3) if court
cannot determine the
value of the benefit then
10% of total worldwide
turnover during year
prior to infringement

Administrative: 10 years
AUS $500,000
(€251,710)
Criminal:
AUS $220,000

Director
Disqualification
Orders

Asia
Not
Private actions
Applicable available; follow-on
actions available

Oceana
Australiaa, b, d

Class actions and
representative actions
by the ACCC; private
parties may opt-out to
pursue own claims;

Continued on next page
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VII. Appendix: continued
Jurisdiction

New
Zealanda, d, vv

Maximum Fines
for Companies

Maximum Fines
for Individuals

Maximum
Prison Term Debarment

Private
Action

The greater of NZ$
10,000,000, 10% of
corporate turnover,
or if court can determine value of cartel
gains attributable to
the act or omission
then three times the
value of that benefit

NZ$ 500,000;
Not
Not
Private actions
indemnification Applicable Applicable available; representative
is prohibited
actions available

ISL 4 million
(~ €700,000) plus
ISL 26,000 (~ €4,800)
for each day offense
persists

ISL 2 million
(~ €350,000)
plus ISL 13,000
(~ €2,400) for
each day offense
persists

3 years;
5 years if
substantial
damage

Not
Private actions
Applicable available; class actions
available

No more than 10% of
turnover in South
Africa and the firm’s
exports from South
Africa in the preceding
year

R 500,000
(proposed)

10 years
(proposed)

Proposed Not
Legislation Applicable

Up to 30,000
annual tax units
(~ US $27 million)

Up to 30,000
Not
Not
annual tax units Applicable Applicable
(~ US $27
million)

Canadaa, d, e

Up to CAD 25 million
per count (as of March
2010)

CAD 25 million 14 years
per count

Mexicoa, d, ff, t

1.5 million times the
minimum general wage
prevailing in Mexico
City (~ US $6.5 million)
for serious offenses, up
to 10% of annual sales
or 10% of assets,
whichever is greater

7,500 times the Not
Not
Private follow-on
minimum
Applicable Applicable action available
general wage
prevailing in
Mexico city
( ~ US $ 30,000)

Middle East
Israelp, d

Africa
South Africad, z

South America
Chileg, d

Private follow-on
actions available;
class actions
possibly available

North America

28

Not
Private actions
Applicable available; class actions
available
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Maximum Fines
for Companies

Jurisdiction

United
Statesa,b, d, ee

(1) $100 million
(~ €76 million), or
(2) if authorized by
alternative sentencing
statute, fines up to twice
the gain derived from
the criminal conduct or
twice the loss suffered
by the victims

Maximum Fines
for Individuals

Maximum
Prison Term Debarment

Criminal:
(1) $1 million
(€779,277), or
(2) twice the
gain/harm

10 years

Private
Action

Not
Class actions available;
Applicable private parties may
opt-out to pursue own
claims; Cartelist faces
joint and several
liability; treble damages
in the event of
judgment; indirect
purchaser standing not
available

Appendix Sources:
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b

Office of Fair Trading, An Assessment of Discretionary Penalties Regimes (2009), available at
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c

Antitrust Encyclopedia, available at http://www.concurrences.com/rubrique.php3?id_rubrique=512
(last visited April 29, 2010).
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e
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f
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h
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i

Christian Karhula Lauridsen &Gitte Holtsø, Denmark, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO:
CARTELS & LENIENCY 70–73 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

j

Simon Holmes & Philipp Girardet, European Commission, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE
TO: CARTELS & LENIENCY 83–91 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/
3380.pdf.

Vol. 6, No. 2, Autumn 2010

29

Douglas H. Ginsburg & Joshua D. Wright

k

Natasha Assadi-Tardif & Delphine Cohen, France, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO:
CARTELS & LENIENCY 98–104 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

l

Natasha G. Assadi-Tardiff & Marc Levy, France: Cartel Regulations, in THE EUR. ANTITRUST REV. 2010,
available at http://www.globalcompetitionreview.com/reviews/19/sections/69/chapters/754/france
-cartels/.

m Alexander Rinne & Tilman Siebert, Germany, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 105–110 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
n

Judit Budai & Miklos Boronkay, Hungry, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 117–123 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

o

David Hourihane, Ireland, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY 128–133
(2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

p

Michal Halperin & Yuval Sasson , Israel, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 113–118 (2009), available at http://www.meitar.com/files/downloads/cartels and leniency
2009.pdf.

q

Mario Siragusa & Cesare Rizza , Italy, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 134–141 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

r

Erika Wantanabe, Japan, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY 142–148
(2010), available at http://www.noandt.com/publications/pdf/ICLG_Cartels2010_Japan.pdf.

s

Sung Born Park & Paul S. Rhee, Korea, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 149–154 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

t

Jorge A. Sanchez-Davila, Mexico, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY
172–177 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

u

M.J. van Joolingen & S.M.M.C. Vinken, Netherlands, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO:
CARTELS & LENIENCY 178–182 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/
3356.pdf.

v

Olav Kolstad & Henrik Svane, Norway, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 183–188 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

w Aleksander Stawicki & Bartosz Turno, Poland, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 189–194 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
x

Anna Numerova & Vassily Rudomino, Russia, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 208–212 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

y

Ramon Garcia-Gallardo Gil-Fournier & Manuel Bermudez Caballero, Spain, in THE INTERNATIONAL
COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY 230–237 (2010), available at http://www.iclg.co.uk/
khadmin/Publications/pdf/3380.pdf.

z

Daryl Dingley & Martin Versfeld, South Africa, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS
& LENIENCY 224–229 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

aa Eva-Maj Muhlenbock & Martin Karlsson, Sweden, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO:
CARTELS & LENIENCY 238–243 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/
3380.pdf.

30

Competition Policy International

Antitrust Sanctions

bb Jurg Borer & Michael Vleck, Switzerland, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 244–249 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
cc Gonenc Gurkaynak, Turkey, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY
250–256 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
dd Simon Holmes & Philipp Girardet, United Kingdom, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO:
CARTELS & LENIENCY 257–264 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/
3380.pdf.
ee Ray V. Hartwell, III & David Higbee, USA, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 265–272 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
ff Jens Erik Gould & Crayton Harrison, Mexico’s Calderon Seeks Stronger Antitrust Law, Fines,
Bloomberg Businessweek, April 5, 2010, available at http://www.businessweek.com/news/
2010-04-05/mexico-s-calderon-seeks-stronger-antitrust-law-fines-update1-.html.
gg Dieter Hauck & Esther Hold, Austria, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY
22–26 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
hh Jules Sturck & An-Marie Vandromme, Belgium, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS
& LENIENCY 27–32 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
ii

Vladimir Penkov & Svetlin Adrianov, Bulgaria, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 38–43 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

jj

Olga Georgiades, Cyprus, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY 60–64
(2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

kk Ants Mailend & Valdo Poldoja, Estonia, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 74–82 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
ll

Iikka Leppihalme, Finland, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY 92–97
(2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

mm Stamatis Drakakakis, Greece, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY
111–116 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
nn Liga Mence & Janis Loze, Latvia, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS & LENIENCY
155–160 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
oo Lina Daruliene & Andrius Bambalas, Lithuania, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS
& LENIENCY 161–166 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
pp Patrick Santer & Leon Gloden, Luxembourg, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 167–171 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
qq Mario Marques Mendes & Pedrio Vilarinho Pires, Portugal, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE
TO: CARTELS & LENIENCY 195–201 (2010), available at http://www.iclg.co.uk/khadmin/Publications/
pdf/3380.pdf.
rr Ramona Lie & Cristina Voevodschi, Romania, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS &
LENIENCY 202–207 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.

Vol. 6, No. 2, Autumn 2010

31

Douglas H. Ginsburg & Joshua D. Wright
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LENIENCY 213–217 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
tt Natasa Pipan Nahtigal & Ziva Juznic, Slovenia, in THE INTERNATIONAL COMPARATIVE LEGAL GUIDE TO: CARTELS
& LENIENCY 218–223 (2010), available at http://www.iclg.co.uk/khadmin/Publications/pdf/3380.pdf.
uu ABA, Antitrust Law Developments, vol. I (6th ed. 2007).
vv Phil Taylor, Simon Ladd & David Blacktop, New Zealand, in PRIVATE ANTITRUST LITIGATION, 116–120
(2009), available at http://www.bellgully.com/resources/pdfs/Private_Antitrust_Litigation09.pdf.
1

In the United States, it has been estimated that over 90 percent of recent fines for antitrust violations
are attributable to international cartel activity and said that “the typical international cartel likely
consists of a U.S. company and three or four of its competitors that are market leaders in Europe,
Asia, and throughout the world.” Scott Hammond, An Update of the Antitrust Division’s Criminal
Enforcement Program, Address Before the ABA Section of Antitrust Law Cartel Enforcement
Roundtable 2005 Fall Forum 2 (Nov. 16, 2005), available at http://www.usdoj.gov/atr/public/
speeches/213247.htm.

2

OECD, HARD CORE CARTELS: THIRD REPORT ON THE IMPLEMENTATION OF THE 1998 COUNCIL RECOMMENDATION 30 (2005), http://www.oecd.org/dataoecd/58/1/35863307.pdf (stating that “OECD
members and observers have found that international cooperation in discovering, investigating, and
prosecuting international cartels has reached unprecedented levels”).

3

The growing list of nations with antitrust laws providing for criminal sanctions includes Australia,
Brazil, Canada, Chile, Germany, Ireland, Israel, Japan, Korea, Poland, Russia, the United Kingdom, and
other jurisdictions. See Appendix.

4

18 U.S.C. § 3571.

5

15 U.S.C. § 1 (1989) (amended 1990).

6

Antitrust Amendments Act of 1990, Pub. L .No. 101-588, 104 Stat. 2879 (codified at 15 U.S.C. § 1
(2000)).

7

See Antitrust Criminal Penalty Enhancement and Reform Act of 2004, Pub. L. No. 108-237, § 215, 118
Stat. 665, 668 (2004) (codified as amended at 15 U.S.C. §§ 1-3).

8

See Guidelines on the Method of Setting Fines, Official Journal C 210, Sept. 1, 2006, at ¶¶ 21–27,
32; UK Office of Fair Trading, AN ASSESSMENT OF DISCRETIONARY PENALTY REGIMES (October 2009). Under the
new guidelines, the base fine of a recidivist can be increased by up to 100 percent for each previous
infringement. See Guidelines on the Method of Setting Fines, supra, at ¶ 28.

9

See Figures 2 and 4, infra.

10 Jonathan Karpoff, D. Scott Lee, & Gerald S. Martin, The Consequences to Managers for Financial
Misrepresentation, 88 J. FIN. ECON. 193 (2008) (finding the likelihood of termination or ouster for
individuals responsible for SEC and Department of Justice financial misrepresentation enforcement
actions increases substantially with the cost of the misconduct to shareholders).
11 Cf. Donald I. Baker, The Use of Criminal Law Remedies to Deter and Punish Cartels and Bid-Rigging,
69 GEO. WASH. L. REV. 693, 713-14 (2001).
12 Scott D. Hammond, Ten Strategies for Winning the Fight Against Hardcore Cartels, Oct. 18, 2005 (Paris
Working Party No. 3 Prosecutors Program).
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13 UK Office of Fair Trading, The Deterrent Effect of Competition Enforcement by the OFT (November
2007).
14 Recently proposed legislation in South Africa would allow the Competition Commission to seek a
court order debarring an offender from serving as a director of a firm.
15 The seminal analysis is in Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. POL.
ECON. 169 (1968). See also William M. Landes, Optimal Sanctions for Antitrust Violations, 50 U. CHI. L.
REV. 652 (1983).
16 Peter G. Bryant & E. Woodrow Eckard, Jr., Price Fixing: The Probability of Getting Caught, 73 REV.
ECON. & STAT. 531 (1991).
17 Emannuel Combe, Constance Monnier, & Renaud Legal, Cartels: The Probability of Getting Caught in
the European Union 21 (Working paper, 2008), available at http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1015061 (estimating a probability of detection between 12.9 and 13.2 percent).
18 Nathan H. Miller, Strategic Leniency and Cartel Enforcement, 99 AM. ECON. REV. 750, 760 (2009).
19 See Becker, supra note 14, at 191–193 (describing model for optimal levels of sanctions).
20 See Bruce H. Kobayashi, Antitrust, Agency, and Amnesty: An Economic Analysis of the Criminal
Enforcement of the Antitrust Laws Against Corporations, 69 GEO. WASH. L. REV. 715, 733-734 (2001).
21 Mark A. Cohen & David T. Scheffman, The Antitrust Sentencing Guideline: Is the Punishment Worth
the Costs?, 27 AM. CRIM. L. REV. 331,352-54 (1989).
22 We make the simplifying assumption throughout our analysis that criminal penalties will be limited
exclusively to naked cartel activity. This assumption should have no effect upon the practical scope of
our analysis; we are aware of no criminal cases involving non-cartel activity since 1980, when the
Antitrust Division of the U.S. Department of Justice brought such a case based upon resale price
maintenance. See U.S. v. Cuisinarts, Inc., Crim. No. H-80-49 (D. Conn. Sept. 17, 1980).
23 See Kobayashi, supra note 20, at 736-38.
24 Id. The firm may also have an incentive to increase investments in avoiding detection and conviction.
These investments, in turn, reduce the probability of cartel detection and increase the level of the
optimal sanction. See Edward A. Snyder, The Effect of Higher Criminal Penalties on Antitrust
Enforcement, 33 J. L. & ECON. 439, 440 (1990).
25 Kobayashi, supra note 20, at 736-38.
26 There is some evidence of a related form of over-deterrence in other areas of law. While the impact of
increased exposure to liability and compliance costs can be small when spread across industries, in
particular settings it can be quite large. See Tomas J. Philipson & Eric Sun, Is the Food and Drug
Administration Safe and Effective?, 22 J. ECON. PERSP. 85, 94–95 (2008) (finding the deadweight losses
due to price increases resulting from product liability litigation in the pharmaceutical industry are in
the tens of billions of dollars); Paul Rubin & Joanna Shepherd, Tort Reform and Accidental Deaths, 50
J.L. & ECON. 221 (2007) (estimating product liability has increased accidental deaths by raising the
prices of safety-enhancing goods and services); Richard L. Manning, Changing Rules in Tort Law and
the Market for Childhood Vaccines, 37 J. L. & ECON. 247, 273 (1994) (concluding the price of vaccines
went up twenty-fold after product liability was imposed).
27 There is at present, however, little quantitative evidence that antitrust offenders suffer serious reputational losses when convicted. See Cindy R. Alexander, On the Nature of the Reputational Penalty for
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Corporate Crime: Evidence, 42 J. L. & ECON. 489 (1999); see also Jonathan M. Karpoff & John R. Lott,
Jr., The Reputational Penalty Firms Bear from Committing Criminal Fraud, 36 J. L. & ECON. 757
(1993).
28 We put these issues aside for the purpose of our analysis.
29 Cf. Gregory J. Werden & Marylin J. Simon, Why Price Fixers Should Go to Prison, 32 ANTITRUST BULL.
917 (1987); A. Mitchell Polinsky & Steven Shavell, Should Employees Be Subject to Fines and
Imprisonment Given the Existence of Corporate Liability?, 13 INT’L REV. L. & ECON. 239 (1993).
30 See, e.g., Yoliya Bolotova & John M. Connor, Cartel Sanctions: An Empirical Analysis (Working Paper,
Apr. 2008), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1116421; Gregory J.
Werden, Sanctioning Cartel Activity: Let the Punishment Fit the Crimes, EUR. COMPETITION J. 19 (2009);
OECD, CARTEL SANCTIONS AGAINST INDIVIDUALS (2003).
31 The United Kingdom has also levied large fines. The largest fines in a single case totaled £225 million.
See Press Release, Office of Fair Trading, OFT Imposes £225m Fine Against Certain Tobacco
Manufacturers and Retailers Over Retail Pricing Practices, available at
http://www.oft.gov.uk/news/press/2010/39-10 (Apr. 16, 2010).
32 John M. Connor & C. Gustav Helmers, Statistics on Modern Private International Cartels, 1990-2005
37–38 (Working Paper, January 2007), available at http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1103610; Miller, supra note 18, provides evidence that the introduction of the corporate
leniency program in the United States significantly enhanced detection rates and deterrence.
33 Total incarceration days in 2005–2009 were about four times what they had been during 1990–1994.
34 The average sentence during 2005–2009 is almost twice the average sentence during the 1990–2004
period. The average duration of incarceration increased despite a simultaneous increase in the number
of persons sentenced from 73 to 125. In 2009, eighty percent of criminal defendants were sentenced
to jail. The average sentence was 24 months. See U.S. Antitrust Division Update 2010, Criminal
Program, http://www.justice.gov/atr/public/update/2010/criminal-program.html (last visited Sept. 23,
2010).
35 UK OFFICE OF FAIR TRADING, AN ASSESSMENT OF DISCRETIONARY PENALTY REGIMES 148 (2009).
36 BUNDESKARTELLAMT, OUR ACTIVITIES IN 2005 AND 2006 at 46 (2007).
37 Natasha G Assadi-Tardif & Marc Lévy, France: Cartels, in EUROPEAN ANTITRUST REVIEW 2010 (2009).
38 Florian Wagner-von Papp, Criminal Antitrust Law Enforcement in Germany: ‘The Whole Point Is Lost
If You Keep It a Secret! Why Didn’t You Tell the World, Eh?’, forthcoming in CRIMINALISING CARTELS:
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