§3B1.1

PART B — ROLE IN THE OFFENSE

Introductory Commentary

This Part provides adjustments to the offense level based upon the role the defendant played in
committing the offense. The determination of a defendant’s role in the offense is to be made on the
basis of all conduct within the scope of §1B1.3 (Relevant Conduct), i.e., all conduct included under
§1B1.3(a)(1)—(4), and not solely on the basis of elements and acts cited in the count of conviction.

When an offense is committed by more than one participant, §3B1.1 or §3B1.2 (or neither) may
apply. Section 3B1.3 may apply to offenses committed by any number of participants.

Historical Effective November 1, 1987. Amended effective November 1, 1990 (amendment 345); November 1, 1992
Note (amendment 456).

83B1.1. Aggravating Role

Based on the defendant’s role in the offense, increase the offense level as fol-
lows:

(a) If the defendant was an organizer or leader of a criminal activity that in-
volved five or more participants or was otherwise extensive, increase by
4 levels.

(b) If the defendant was a manager or supervisor (but not an organizer or
leader) and the criminal activity involved five or more participants or was
otherwise extensive, increase by 3 levels.

(¢c) If the defendant was an organizer, leader, manager, or supervisor in any
criminal activity other than described in (a) or (b), increase by 2 levels.

Commentary
Application Notes:

1. A“participant’ is a person who is criminally responsible for the commission of the offense, but
need not have been convicted. A person who is not criminally responsible for the commission of
the offense (e.g., an undercover law enforcement officer) is not a participant.

2. To qualify for an adjustment under this section, the defendant must have been the organizer,
leader, manager, or supervisor of one or more other participants. An upward departure may be
warranted, however, in the case of a defendant who did not organize, lead, manage, or supervise
another participant, but who nevertheless exercised management responsibility over the prop-
erty, assets, or activities of a criminal organization.

3. In assessing whether an organization is “otherwise extensive,” all persons involved during the

course of the entire offense are to be considered. Thus, a fraud that involved only three partici-
pants but used the unknowing services of many outsiders could be considered extensive.
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4.  In distinguishing a leadership and organizational role from one of mere management or super-
vision, titles such as “kingpin” or “boss” are not controlling. Factors the court should consider
include the exercise of decision making authority, the nature of participation in the commission
of the offense, the recruitment of accomplices, the claimed right to a larger share of the fruits of
the crime, the degree of participation in planning or organizing the offense, the nature and scope
of the illegal activity, and the degree of control and authority exercised over others. There can,
of course, be more than one person who qualifies as a leader or organizer of a criminal association
or conspiracy. This adjustment does not apply to a defendant who merely suggests committing
the offense.

Background: This section provides a range of adjustments to increase the offense level based upon
the size of a criminal organization (i.e., the number of participants in the offense) and the degree to
which the defendant was responsible for committing the offense. This adjustment is included primarily
because of concerns about relative responsibility. However, it is also likely that persons who exercise
a supervisory or managerial role in the commission of an offense tend to profit more from it and present
a greater danger to the public and/or are more likely to recidivate. The Commission’s intent is that
this adjustment should increase with both the size of the organization and the degree of the defend-
ant’s responsibility.

In relatively small criminal enterprises that are not otherwise to be considered as extensive in
scope or in planning or preparation, the distinction between organization and leadership, and that of
management or supervision, is of less significance than in larger enterprises that tend to have clearly
delineated divisions of responsibility. This is reflected in the inclusiveness of §3B1.1(c).

Historical | Effective November 1, 1987. Amended effective November 1, 1991 (amendment 414); November 1, 1993
Note (amendment 500).

§3B1.2. Mitigating Role

Based on the defendant’s role in the offense, decrease the offense level as fol-
lows:

(a) If the defendant was a minimal participant in any criminal activity, de-
crease by 4 levels.

(b) If the defendant was a minor participant in any criminal activity, decrease
by 2 levels.

In cases falling between (a) and (b), decrease by 3 levels.

Commentary
Application Notes:

1. Definition.—For purposes of this guideline, “participant’ has the meaning given that term in
Application Note 1 of §3B1.1 (Aggravating Role).

2.  Requirement of Multiple Participants.—This guideline is not applicable unless more than
one participant was involved in the offense. See the Introductory Commentary to this Part (Role
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in the Offense). Accordingly, an adjustment under this guideline may not apply to a defendant
who is the only defendant convicted of an offense unless that offense involved other participants
in addition to the defendant and the defendant otherwise qualifies for such an adjustment.

Applicability of Adjustment.—

A)

(B)

©

Substantially Less Culpable than Average Participant.—This section provides a
range of adjustments for a defendant who plays a part in committing the offense that makes
him substantially less culpable than the average participant in the criminal activity.

A defendant who is accountable under §1B1.3 (Relevant Conduct) only for the conduct in
which the defendant personally was involved and who performs a limited function in the
criminal activity may receive an adjustment under this guideline. For example, a defendant
who is convicted of a drug trafficking offense, whose participation in that offense was lim-
ited to transporting or storing drugs and who is accountable under §1B1.3 only for the
quantity of drugs the defendant personally transported or stored may receive an adjust-
ment under this guideline.

Likewise, a defendant who is accountable under §1B1.3 for a loss amount under §2B1.1
(Theft, Property Destruction, and Fraud) that greatly exceeds the defendant’s personal gain
from a fraud offense or who had limited knowledge of the scope of the scheme may receive
an adjustment under this guideline. For example, a defendant in a health care fraud
scheme, whose participation in the scheme was limited to serving as a nominee owner and
who received little personal gain relative to the loss amount, may receive an adjustment
under this guideline.

Conviction of Significantly Less Serious Offense.—If a defendant has received a lower
offense level by virtue of being convicted of an offense significantly less serious than war-
ranted by his actual criminal conduct, a reduction for a mitigating role under this section
ordinarily is not warranted because such defendant is not substantially less culpable than
a defendant whose only conduct involved the less serious offense. For example, if a defend-
ant whose actual conduct involved a minimal role in the distribution of 25 grams of cocaine
(an offense having a Chapter Two offense level of level 12 under §2D1.1 (Unlawful Manu-
facturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Com-
mit These Offenses); Attempt or Conspiracy)) is convicted of simple possession of cocaine
(an offense having a Chapter Two offense level of level 6 under §2D2.1 (Unlawful Posses-
sion; Attempt or Conspiracy)), no reduction for a mitigating role is warranted because the
defendant is not substantially less culpable than a defendant whose only conduct involved
the simple possession of cocaine.

Fact-Based Determination.—The determination whether to apply subsection (a) or sub-
section (b), or an intermediate adjustment, is based on the totality of the circumstances and

involves a determination that is heavily dependent upon the facts of the particular case.

In determining whether to apply subsection (a) or (b), or an intermediate adjustment, the
court should consider the following non-exhaustive list of factors:

(1) the degree to which the defendant understood the scope and structure of the criminal
activity;

(i1) the degree to which the defendant participated in planning or organizing the criminal
activity;
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(i) the degree to which the defendant exercised decision-making authority or influenced
the exercise of decision-making authority;

(iv) the nature and extent of the defendant’s participation in the commission of the crim-
inal activity, including the acts the defendant performed and the responsibility and
discretion the defendant had in performing those acts;

(v) the degree to which the defendant stood to benefit from the criminal activity.

For example, a defendant who does not have a proprietary interest in the criminal activity
and who is simply being paid to perform certain tasks should be considered for an adjust-
ment under this guideline.

The fact that a defendant performs an essential or indispensable role in the criminal activ-
ity is not determinative. Such a defendant may receive an adjustment under this guideline
if he or she is substantially less culpable than the average participant in the criminal ac-
tivity.

4. Minimal Participant.—Subsection (a) applies to a defendant described in Application
Note 3(A) who plays a minimal role in the criminal activity. It is intended to cover defendants
who are plainly among the least culpable of those involved in the conduct of a group. Under this
provision, the defendant’s lack of knowledge or understanding of the scope and structure of the
enterprise and of the activities of others is indicative of a role as minimal participant.

5. Minor Participant.—Subsection (b) applies to a defendant described in Application Note 3(A)
who is less culpable than most other participants in the criminal activity, but whose role could
not be described as minimal.

6. Application of Role Adjustment in Certain Drug Cases.—In a case in which the court ap-
plied §2D1.1 and the defendant’s base offense level under that guideline was reduced by opera-
tion of the maximum base offense level in §2D1.1(a)(5), the court also shall apply the appropriate
adjustment under this guideline.

Effective November 1, 1987. Amended effective November 1, 1992 (amendment 456); November 1, 2001
(amendment 635); November 1, 2002 (amendment 640); November 1, 2009 (amendment 737); November 1,
2011 (amendments 749 and 755); November 1, 2014 (amendment 782); November 1, 2015 (amendment 794).

Historical
Note

83B1.3. Abuse of Position of Trust or Use of Special Skill

If the defendant abused a position of public or private trust, or used a special
skill, in a manner that significantly facilitated the commission or concealment
of the offense, increase by 2 levels. This adjustment may not be employed if an
abuse of trust or skill is included in the base offense level or specific offense
characteristic. If this adjustment is based upon an abuse of a position of trust,
it may be employed in addition to an adjustment under §3B1.1 (Aggravating
Role); if this adjustment is based solely on the use of a special skill, it may not
be employed in addition to an adjustment under §3B1.1 (Aggravating Role).
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