§5E1.1

PART E ― RESTITUTION, FINES, ASSESSMENTS, FORFEITURES
§5E1.1.

Restitution
(a) In the case of an identifiable victim, the court shall—
(1) enter a restitution order for the full amount of the victim’s loss, if such
order is authorized under 18 U.S.C. § 1593, § 2248, § 2259, § 2264,
§ 2327, § 3663, or § 3663A, or 21 U.S.C. § 853(q); or
(2) impose a term of probation or supervised release with a condition requiring restitution for the full amount of the victim’s loss, if the offense is not an offense for which restitution is authorized under
18 U.S.C. § 3663(a)(1) but otherwise meets the criteria for an order of
restitution under that section.
(b) Provided, that the provisions of subsection (a) do not apply—
(1) when full restitution has been made; or
(2) in the case of a restitution order under 18 U.S.C. § 3663; a restitution
order under 18 U.S.C. § 3663A that pertains to an offense against
property described in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a condition of
restitution imposed pursuant to subsection (a)(2) above, to the extent
the court finds, from facts on the record, that (A) the number of identifiable victims is so large as to make restitution impracticable; or
(B) determining complex issues of fact related to the cause or amount
of the victim’s losses would complicate or prolong the sentencing process to a degree that the need to provide restitution to any victim is
outweighed by the burden on the sentencing process.
(c)

If a defendant is ordered to make restitution to an identifiable victim and
to pay a fine, the court shall order that any money paid by the defendant
shall first be applied to satisfy the order of restitution.

(d) In a case where there is no identifiable victim and the defendant was convicted under 21 U.S.C. § 841, § 848(a), § 849, § 856, § 861, or § 863, the
court, taking into consideration the amount of public harm caused by the
offense and other relevant factors, shall order an amount of community
restitution not to exceed the fine imposed under §5E1.2.
(e)

A restitution order may direct the defendant to make a single, lump sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments.
See 18 U.S.C. § 3664(f)(3)(A). An in-kind payment may be in the form of
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(1) return of property; (2) replacement of property; or (3) if the victim
agrees, services rendered to the victim or to a person or organization other
than the victim. See 18 U.S.C. § 3664(f)(4).
(f)

A restitution order may direct the defendant to make nominal periodic payments if the court finds from facts on the record that the economic circumstances of the defendant do not allow the payment of any amount of a restitution order and do not allow for the payment of the full amount of a
restitution order in the foreseeable future under any reasonable schedule
of payments.

(g) Special Instruction
(1) This guideline applies only to a defendant convicted of an offense committed on or after November 1, 1997. Notwithstanding the provisions
of §1B1.11 (Use of Guidelines Manual in Effect on Date of Sentencing), use the former §5E1.1 (set forth in Appendix C, amendment 571)
in lieu of this guideline in any other case.
Application Note:
1.

Commentary

The court shall not order community restitution under subsection (d) if it appears likely that
such an award would interfere with a forfeiture under Chapter 46 or 96 of Title 18, United States
Code, or under the Controlled Substances Act (21 U.S.C. § 801 et seq.). See 18 U.S.C. § 3663(c)(4).
Furthermore, a penalty assessment under 18 U.S.C. § 3013 or a fine under Subchapter C of
Chapter 227 of Title 18, United States Code, shall take precedence over an order of community
restitution under subsection (d). See 18 U.S.C. § 3663(c)(5).

Background: Section 3553(a)(7) of Title 18, United States Code, requires the court, “in determining
the particular sentence to be imposed,” to consider “the need to provide restitution to any victims of
the offense.” Orders of restitution are authorized under 18 U.S.C. §§ 1593, 2248, 2259, 2264, 2327,
3663, and 3663A, and 21 U.S.C. § 853(q). For offenses for which an order of restitution is not authorized, restitution may be imposed as a condition of probation or supervised release.
Subsection (d) implements the instruction to the Commission in section 205 of the Antiterrorism
and Effective Death Penalty Act of 1996. This provision directs the Commission to develop guidelines
for community restitution in connection with certain drug offenses where there is no identifiable victim
but the offense causes “public harm.”
To the extent that any of the above-noted statutory provisions conflict with the provisions of this
guideline, the applicable statutory provision shall control.
Historical
Note

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 53); November 1, 1989
(amendments 278, 279, and 302); November 1, 1991 (amendment 383); November 1, 1993 (amendment 501);
November 1, 1995 (amendment 530); November 1, 1997 (amendment 571); May 1, 2001 (amendment 612);
November 1, 2001 (amendment 627).
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Fines for Individual Defendants
(a) The court shall impose a fine in all cases, except where the defendant establishes that he is unable to pay and is not likely to become able to pay
any fine.
(b) The applicable fine guideline range is that specified in subsection (c) below.
If, however, the guideline for the offense in Chapter Two provides a specific
rule for imposing a fine, that rule takes precedence over subsection (c) of
this section.
(c)

(1) The minimum of the fine guideline range is the amount shown in column A of the table below.
(2) Except as specified in (4) below, the maximum of the fine guideline
range is the amount shown in column B of the table below.
FINE TABLE

(3)
OFFENSE
LEVEL
3 and below
4–5
6–7
8–9
10–11
12–13
14–15
16–17
18–19
20–22
23–25
26–28
29–31
32–34
35–37
38 and above

A

MINIMUM
$200
$500
$1,000
$2,000
$4,000
$5,500
$7,500
$10,000
$10,000
$15,000
$20,000
$25,000
$30,000
$35,000
$40,000
$50,000

B

MAXIMUM
$9,500
$9,500
$9,500
$20,000
$40,000
$55,000
$75,000
$95,000
$100,000
$150,000
$200,000
$250,000
$300,000
$350,000
$400,000
$500,000.

(4) Subsection (c)(2), limiting the maximum fine, does not apply if the defendant is convicted under a statute authorizing (A) a maximum fine
greater than $500,000, or (B) a fine for each day of violation. In such
cases, the court may impose a fine up to the maximum authorized by
the statute.
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(d) In determining the amount of the fine, the court shall consider:
(1) the need for the combined sentence to reflect the seriousness of the
offense (including the harm or loss to the victim and the gain to the
defendant), to promote respect for the law, to provide just punishment
and to afford adequate deterrence;
(2) any evidence presented as to the defendant’s ability to pay the fine
(including the ability to pay over a period of time) in light of his earning capacity and financial resources;
(3) the burden that the fine places on the defendant and his dependents
relative to alternative punishments;
(4) any restitution or reparation that the defendant has made or is obligated to make;
(5) any collateral consequences of conviction, including civil obligations
arising from the defendant’s conduct;
(6) whether the defendant previously has been fined for a similar offense;
(7) the expected costs to the government of any term of probation, or term
of imprisonment and term of supervised release imposed; and
(8) any other pertinent equitable considerations.
The amount of the fine should always be sufficient to ensure that the fine,
taken together with other sanctions imposed, is punitive.
(e)

If the defendant establishes that (1) he is not able and, even with the use
of a reasonable installment schedule, is not likely to become able to pay all
or part of the fine required by the preceding provisions, or (2) imposition
of a fine would unduly burden the defendant’s dependents, the court may
impose a lesser fine or waive the fine. In these circumstances, the court
shall consider alternative sanctions in lieu of all or a portion of the fine,
and must still impose a total combined sanction that is punitive. Although
any additional sanction not proscribed by the guidelines is permissible,
community service is the generally preferable alternative in such instances.

(f)

If the defendant establishes that payment of the fine in a lump sum would
have an unduly severe impact on him or his dependents, the court should
establish an installment schedule for payment of the fine. The length of
the installment schedule generally should not exceed twelve months, and
shall not exceed the maximum term of probation authorized for the offense.
The defendant should be required to pay a substantial installment at the
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time of sentencing. If the court authorizes a defendant sentenced to probation or supervised release to pay a fine on an installment schedule, the
court shall require as a condition of probation or supervised release that
the defendant pay the fine according to the schedule. The court also may
impose a condition prohibiting the defendant from incurring new credit
charges or opening additional lines of credit unless he is in compliance with
the payment schedule.
(g) If the defendant knowingly fails to pay a delinquent fine, the court shall
resentence him in accordance with 18 U.S.C. § 3614.
(h) Special Instruction
(1) For offenses committed prior to November 1, 2015, use the applicable
fine guideline range that was set forth in the version of §5E1.2(c) that
was in effect on November 1, 2014, rather than the applicable fine
guideline range set forth in subsection (c) above.
Application Notes:

Commentary

1.

A fine may be the sole sanction if the guidelines do not require a term of imprisonment. If, however, the fine is not paid in full at the time of sentencing, it is recommended that the court sentence the defendant to a term of probation, with payment of the fine as a condition of probation.
If a fine is imposed in addition to a term of imprisonment, it is recommended that the court
impose a term of supervised release following imprisonment as a means of enforcing payment of
the fine.

2.

In general, the maximum fine permitted by law as to each count of conviction is $250,000 for a
felony or for any misdemeanor resulting in death; $100,000 for a Class A misdemeanor; and
$5,000 for any other offense. 18 U.S.C. § 3571(b)(3)–(7). However, higher or lower limits may
apply when specified by statute. 18 U.S.C. § 3571(b)(1), (e). As an alternative maximum, the
court may fine the defendant up to the greater of twice the gross gain or twice the gross loss.
18 U.S.C. § 3571(b)(2), (d).

3.

The determination of the fine guideline range may be dispensed with entirely upon a court determination of present and future inability to pay any fine. The inability of a defendant to post
bail bond (having otherwise been determined eligible for release) and the fact that a defendant
is represented by (or was determined eligible for) assigned counsel are significant indicators of
present inability to pay any fine. In conjunction with other factors, they may also indicate that
the defendant is not likely to become able to pay any fine.

4.

The Commission envisions that for most defendants, the maximum of the guideline fine range
from subsection (c) will be at least twice the amount of gain or loss resulting from the offense.
Where, however, two times either the amount of gain to the defendant or the amount of loss
caused by the offense exceeds the maximum of the fine guideline, an upward departure from the
fine guideline may be warranted.
Moreover, where a sentence within the applicable fine guideline range would not be sufficient to
ensure both the disgorgement of any gain from the offense that otherwise would not be disgorged
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(e.g., by restitution or forfeiture) and an adequate punitive fine, an upward departure from the
fine guideline range may be warranted.
5.

Subsection (c)(4) applies to statutes that contain special provisions permitting larger fines; the
guidelines do not limit maximum fines in such cases. These statutes include, among others:
21 U.S.C. §§ 841(b) and 960(b), which authorize fines up to $8 million in offenses involving the
manufacture, distribution, or importation of certain controlled substances; 21 U.S.C. § 848(a),
which authorizes fines up to $4 million in offenses involving the manufacture or distribution of
controlled substances by a continuing criminal enterprise; 18 U.S.C. § 1956(a), which authorizes
a fine equal to the greater of $500,000 or two times the value of the monetary instruments or
funds involved in offenses involving money laundering of financial instruments; 18 U.S.C.
§ 1957(b)(2), which authorizes a fine equal to two times the amount of any criminally derived
property involved in a money laundering transaction; 33 U.S.C. § 1319(c), which authorizes a
fine of up to $50,000 per day for violations of the Water Pollution Control Act; 42 U.S.C. § 6928(d),
which authorizes a fine of up to $50,000 per day for violations of the Resource Conservation Act;
and 52 U.S.C. § 30109(d)(1)(D), which authorizes, for violations of the Federal Election Campaign
Act under 52 U.S.C. § 30122, a fine up to the greater of $50,000 or 1,000 percent of the amount
of the violation, and which requires, in the case of such a violation, a minimum fine of not less
than 300 percent of the amount of the violation.
There may be cases in which the defendant has entered into a conciliation agreement with the
Federal Election Commission under section 309 of the Federal Election Campaign Act of 1971 in
order to correct or prevent a violation of such Act by the defendant. The existence of a conciliation
agreement between the defendant and Federal Election Commission, and the extent of compliance with that conciliation agreement, may be appropriate factors in determining at what point
within the applicable fine guideline range to sentence the defendant, unless the defendant began
negotiations toward a conciliation agreement after becoming aware of a criminal investigation.

6.

The existence of income or assets that the defendant failed to disclose may justify a larger fine
than that which otherwise would be warranted under this section. The court may base its conclusion as to this factor on information revealing significant unexplained expenditures by the
defendant or unexplained possession of assets that do not comport with the defendant’s reported
income. If the court concludes that the defendant willfully misrepresented all or part of his income or assets, it may increase the offense level and resulting sentence in accordance with Chapter Three, Part C (Obstruction and Related Adjustments).

7.

In considering subsection (d)(7), the court may be guided by reports published by the Bureau of
Prisons and the Administrative Office of the United States Courts concerning average costs.

Historical
Note

§5E1.3.

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 54); November 1, 1989
(amendments 280, 281, and 302); November 1, 1990 (amendment 356); November 1, 1991 (amendment 384); November 1, 1997 (amendment 572); November 1, 2002 (amendment 646); January 25,
2003 (amendment 648); November 1, 2003 (amendment 656); November 1, 2011 (amendment 758);
November 1, 2015 (amendments 791 and 796).

Special Assessments
A special assessment must be imposed on a convicted defendant in the amount
prescribed by statute.
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Application Notes:

Commentary

1.

This guideline applies only if the defendant is an individual. See §8E1.1 for special assessments
applicable to organizations.

2.

The following special assessments are provided by statute (18 U.S.C. § 3013):
FOR OFFENSES COMMITTED BY INDIVIDUALS ON OR AFTER APRIL 24, 1996:
(A) $100, if convicted of a felony;
(B) $25, if convicted of a Class A misdemeanor;
(C) $10, if convicted of a Class B misdemeanor;
(D) $5, if convicted of a Class C misdemeanor or an infraction.
FOR OFFENSES COMMITTED BY INDIVIDUALS ON OR AFTER NOVEMBER 18, 1988 BUT PRIOR TO
APRIL 24, 1996:
(E) $50, if convicted of a felony;
(F) $25, if convicted of a Class A misdemeanor;
(G) $10, if convicted of a Class B misdemeanor;
(H) $5, if convicted of a Class C misdemeanor or an infraction.
FOR OFFENSES COMMITTED BY INDIVIDUALS PRIOR TO NOVEMBER 18, 1988:
(I) $50, if convicted of a felony;
(J) $25, if convicted of a misdemeanor.

3.

A special assessment is required by statute for each count of conviction.

Background: Section 3013 of Title 18, United States Code, added by The Victims of Crimes Act of
1984, Pub. L. No. 98–473, Title II, Chap. XIV, requires courts to impose special assessments on convicted defendants for the purpose of funding the Crime Victims Fund established by the same legislation.
Historical
Note

§5E1.4.

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 282 and 302); November 1,
1997 (amendment 573).

Forfeiture
Forfeiture is to be imposed upon a convicted defendant as provided by statute.
Commentary

Background: Forfeiture provisions exist in various statutes. For example, 18 U.S.C. § 3554 requires
the court imposing a sentence under 18 U.S.C. § 1962 (proscribing the use of the proceeds of racketeering activities in the operation of an enterprise engaged in interstate commerce) or Titles II and III
of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (proscribing the manufacture
and distribution of controlled substances) to order the forfeiture of property in accordance with
18 U.S.C. § 1963 and 21 U.S.C. § 853, respectively. Those provisions require the automatic forfeiture
of certain property upon conviction of their respective underlying offenses.
Guidelines Manual (November 1, 2018) ║ 441

§5E1.5

In addition, the provisions of 18 U.S.C. §§ 3681–3682 authorizes the court, in certain circumstances, to order the forfeiture of a violent criminal’s proceeds from the depiction of his crime in a book,
movie, or other medium. Those sections authorize the deposit of proceeds in an escrow account in the
Crime Victims Fund of the United States Treasury. The money is to remain available in the account
for five years to satisfy claims brought against the defendant by the victim(s) of his offenses. At the
end of the five-year period, the court may require that any proceeds remaining in the account be released from escrow and paid into the Fund. 18 U.S.C. § 3681(c)(2).
Historical
Note

§5E1.5.

Effective November 1, 1987. Amended effective November 1, 1989 (amendment 302).

Costs of Prosecution (Policy Statement)
Costs of prosecution shall be imposed on a defendant as required by statute.
Commentary

Background: Various statutes require the court to impose the costs of prosecution: 7 U.S.C. § 13
(larceny or embezzlement in connection with commodity exchanges); 21 U.S.C. § 844 (simple possession of controlled substances) (unless the court finds that the defendant lacks the ability to pay);
26 U.S.C. § 7201 (attempt to defeat or evade income tax); 26 U.S.C. § 7202 (willful failure to collect or
pay tax); 26 U.S.C. § 7203 (willful failure to file income tax return, supply information, or pay tax);
26 U.S.C. § 7206 (fraud and false statements); 26 U.S.C. § 7210 (failure to obey summons); 26 U.S.C.
§ 7213 (unauthorized disclosure of information); 26 U.S.C. § 7215 (offenses with respect to collected
taxes); 26 U.S.C. § 7216 (disclosure or use of information by preparers of returns); 26 U.S.C. § 7232
(failure to register or false statement by gasoline manufacturer or producer); 42 U.S.C. § 1320c-9 (improper FOIA disclosure); 43 U.S.C. § 942-6 (rights of way for Alaskan wagon roads).
Historical
Note

Effective November 1, 1992 (amendment 463). Amended effective November 1, 2010 (amendment 747).
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