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UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF IOWA

UNITED STATES OF AMERICA

)

)
Vs. ) DEFENDANT KENT STEWART’S
) OBJECTIONS PRESENTENCE
) INVESTIGATION REPORT
KENT ROBERT STEWART )
)

a/k/a KENT STEWART Docket No. CR 10-4028-1-MWB

COMES NOW the Defendant, Kent Robert Stewart, by and through his attorney Lafry
Stoller, and for his objections to the draft copy of the Presentence Investigation Report
respectfully states:

GENERAL OBJECTION FOR FAILURE TO PROPERLY IDENTIFY THE APPROPRIATE
CONTEXT OF THE DEFENDANT’S ACTIONS

Kent Robert Stewart respectfully objects to the Presentence Report for the reason th;at the
investigator does not properly identify the entire context in which the anti-trust violations ‘
occurred. To assist the investigator in properly understanding the context a glossary of terrr;s and
individuals involved is provided as is a timeline which the Defendant respectfully request be
included in the final report to the court.

These two documents help to identify the totality of the circumstances in which Kent
Stewart found himself in trying to operate his small business in the spirit of free enterprise when
faced with a competitor of overwhelming size, influence, and economic advantage.

The statements contained herein to encourage the investigator to recommend leniencify to
the sentencing judge are not meant as an excuse or a justification, but as an explanation. Lejgal

excuse or justification admits that a crime was committed, but seeks to excuse the commission of
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the crime by the Defendant. The Defendant does not seek to excuse his conduct, but to exglain
his conduct.

A detailed factual background would evidence that Kent Stewart’s father and a partx%xer
started the original Rehms-Stewart business in 1964 as a small ready mix plant. Kent Stewﬁrt,
after completing his education and working in the industry, returned to work in the family
business and eventually was forced to become the head of the business when his father was:'
killed in a job related accident. The business, under his leadership until 2004, consisted of t%wo
small ready mix facilities in Ocheyedan and Milford, Iowa.

While not desiring to become larger Kent realized that given the increasing mergers bf
his competitors resulting in large scale operations that he had no choice but to expand through
merger. He finally agreed to the logical merger of his two facilities with three other facilitiés
located in the same general geographic area and owned by three individuals who also owneci
much larger unrelated ready mix facilities. His ownership in the merged entity was only 33%
and he received a fix salary with no bonus. |

Unknown to Kent Stewart his other shareholders sold their interests in their other mtéch
larger companies to GCC making themselves multimillionaires. When approached by those§
shareholders to do the same thing with Great Lakes Concrete Kent resisted as he desired to
basically maintain local ownership and control of what was once his family business. He %nt
so far as to hiring an attorney to block any unwelcome take over. Logically then he would hhve
no reason to greedily involve himself in violations of anti-trust law when any enrichment fro}n
those violations would benefit his shareholders to the extent of 66% of the enrichment and V\fhen
Kent had already passed up the opportunity for riches through the sale of Great Lakes Concr%:te

to GCC.
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Kent Stewart’s involvement in the anti-trust violations was not in the typical contexi of
personal enrichment, but in the context of survival and that does not seem to be recognized br
commented upon in the presentence report. A small company surrounded by a giant compe;titor
with the ability at any time to crush the small company enjoys the same position that the Staite of
Israel as a small county finds itself in when surrounded by 250,000,000 enemies. You ﬂght}
when you need to and cooperate when it is your only choice. |

The comments to the federal sentencing guidelines manual and the position of sever%ll
appellate courts in interpreting appropriate sentences looks to a “heartland” which appears to
mean in layman’s terms a set of facts that define the most typical and common circumstancgs of
anti-trust violation. In the commentary following section 2R1.1 of the U.S.S.G. the commisjsion
looks to several factors in identifying the “heartland™ and the variances from the heartland.
Those include instigation of the crime, leadership, extent of participation, personal profit, V(;lume
of commerce, necessity for punishment, and incentive to desist from further violations. |

Judge Bennett in his October 21, 2010, letter to counsel (a copy of which is attachedi
hereto-absent the attachment) reflects on the heartland of the offense and shows his concemithat
this type of crime goes to the heart of our economic free enterprise system. He also commeﬁts
that this type of crime is much more difficult to discover. He also comments appropriately on
the leadership of Steve VandeBrake in organizing anti-trust conspiracies involving not only
GCC, but at least three of its employees and three other companies. Conspiracies which
apparently started as early as 2006 while the participation of Kent Stewart and Great Lakes
Concrete was limited arguable to only eight months in 2009. ‘

Since GCC Alliance, Inc., was formed in January of 2008, it would seem logical that

Steve VandeBrake began working for the company at that time after previously being employed
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by Alliance Concrete, Inc., and its predecessors. Apparently no investigation was made of his
activities or of the activities of Alliance prior to 2006 when the two companies that merged;
formed Alliance (Joe’s and Russell’s) competed in the same territories and same towns.
Judge Bennett at page five lists his own seven concerns in the application of the
sentencing guidelines, but the presentence report does little to differentiate Kent Stewart fr;m
Steve VandeBrake. If that differentiation was appropriately made the report would include the
following:

(N The length of participation by Kent Stewart and Great Lakes Concrete in the
conspiracy was limited to months and not years.

2) Free enterprise is an ideal, but unfortunately not a reality. Free enterprise is fhe
June and Ward Cleaver ideal of business-Eddy Haskal is the economic reallty that
small individual companies have a difficult time in competing with multi-national
giants. A key differentiating point of the actions of Kent Stewart as compared to
the actions of a person participating in a “heartland” conspiracy to commit anti-
trust are that Kent Stewart did not participate to unjustly enrich himself or hls
company, but instead to survive the oppressions of a larger competitor. Itis |
submitted that in an ideal world Kent Stewart would have sought legal adv1c¢ to
combat the unfair practices of his competitor and would have been advised by his
attorney to submit his concerns to the Government and to seek civil remedies.
The reality is that given the years it takes to investigate an anti-trust matter and
the cost and time of civil litigation Great Lakes Concrete may very well havd been
forced out of business before it had any adequate remedy.

3) The Government in its Trial Information in three counts against Steve
VandeBrake lists at Counts [ and 11 several means and methods used to further
the conspiracy. The Government in its Trial Information against Steve
VandeBrake at Count II (the Count dealing with Kent Stewart and Great Lakes
Concrete) basically limits the conduct and methods to bid rigging.

4) Both the Government and VandeBrake have admitted VandeBrake’s roles as:the
instigator and creator of the scheme and Stewart has not been identified as an
instigator, creator, or leader. |

(5) VandeBrake’s dramatic personal wealth is acknowledged by the court and
contrasted with his total lack of voluntary restitution. In comparison Stewart i is
not dramatically wealthy and his personal financial statements contained in the
Presentence Investigation Report show only a comfortable lifestyle, competent

6000



Case 5:10-cr-04028-MWB Document 34 Filed 11/07/10 Page 5 of 43

raising of a family and extended family, an investment for he and his wife’s later

years.

(6)  The impact on the public was given consideration in Kent Stewart’s plea
agreement with the Government as was restitution.

(7) Any section 1B1.8 protection afforded Kent Stewart by the plea agreement WOuld

not significantly impact his sentence under the guidelines.

In summary, Kent Stewart objects that the Presentence Investigation Report does not

adequately convey to the sentencing judge the full context of the circumstances which should be

considered in the sentencing of Kent Stewart. Full context should be reported to the sentencing

judge.

SPECIFIC REPORT OBJECTIONS

The balance of the objections to the Presentence Report are given for the most part in

reference to specifically numbered paragraphs of the report followed then by expanded sections

objecting to the report’s recommendations on:

1. Acceptance of responsibility.
2. Offense level computation.
3. Objections to computation of value in commerce.

While these expanded sections may be somewhat duplicative we deem them to be
important.
The specific objections are as follows:

1. That the Defendant has received a copy of a letter of October 12, 2010, from

the

US Department of Justice to Shane Moore which purports not to raise any objections to the first

draft, but instead to correct or clarify a few minor points. The Defendant does not object to any

of the suggested corrections with the following exceptions:

(a) Paragraph 22 — the Defendant cannot determine what the Department of

Justice is suggesting that the second sentence should say.
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(b) Paragraph 23 — if the report is to advise that neither of the itnesses are
currently working for GCC it should further advise in the same sentence that they both did at the
time information was obtained from them.

(¢) Paragraph 33 — Defendant objects to the inclusion of the additional wording
suggested because there is no factual support for the sentence.

(d) Paragraph 49 — Defendant objects to the addition of the phrase “at least”.z

2. Objection to Paragraph 12. Paragraph 12 is captioned as “change of plea”. On
May 24, 2010, the Defendant entered his plea of guilty. He had never previously entered an%y
other plea and therefore there was no change of plea.

3. Objection to Paragraph 13. Summary of the Plea Agreement — Defendant objects

to the summary of the plea agreement as set forth because the summary is incomplete and it/does

not present to the court an accurate description of the circumstances surrounding the plea. T%fhe
presentence investigation should report to the court that the Defendant was interviewed by
attorneys from the US Department of Justice on January 13, 2009, and given an opportunity?to
make a proffer on that date as evidenced by the proffer letter attached hereto. The presemerijce
investigation should also note for the court that the plea agreement was prepared prior to the
Defendant’s proffer as evidenced by the email attached hereto dated January 11, 2010, from DOJ

Attorney Robert Jacobs to Defendant’s counsel sending him a copy of the plea agreement and

D
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that the plea agreement subsequently signed and submitted to the court did not vary substan;tially
from the plea agreement offer the Defendant prior to his proffer.

The presentence investigation in advising the court of the summary of the plea
agreement should also include that the parties have stipulated that the volume of commerce was
less than one million dollars ($1,000,000.00). The report should also advise the court that tl;e
United States agreed to make a motion pursuant to U.S.S.G. Section 5K 1.1 for a three level

downward departure from the guidelines fine imprisonment range in this case because of the

Defendant’s substantial assistance in the government’s investigation and prosecution of
violations of federal criminal law in the ready mix industry. This motion is subject to the fufﬂl
and continuing cooperation of the Defendant as set forth in paragraph 12 of the plea agreem%:nt.
Paragraph 12 provides that the Defendant will cooperate fully and truthfully with the Unitesé
States in the prosecution of this case, conduct of current federal investigation of violations o;if
federal antitrust and related criminal laws...any other federal investigation...and any litigatibn or
other proceedings arising or resulting from such investigation to which the United States is 4
party. The report should note that the Defendant has produced all documents requested, maée
himself available for interviews, never been asked about any other investigation or defendanit,
and has never been called upon to testify in any proceeding. &
The presentence investigation should further note that at paragraph 9 of the plea

agreement the United States acknowledges the Defendant’s substantial assistance in the
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government’s investigation and prosecutions of violations of federal criminal law within thei
ready mix industry.

Paragraph 10 of the plea agreement also obligates the United States to fully eidvise
the court and probation office of the fact, manner, and extent of the Defendant’s cooperatior{ and
it does not appear that the United States has honored that obligation.

4. Defendant objects to the US Probation Office’s recommended two level
enhancement based upon the volume of commerce and further objects to the Probation Ofﬁ¢§e’s
recommendation that the court not reduce the Defendant’s offense level pursuant to U.S.S.q
Section 3E1.1. (acceptance of responsibility). The Defendant’s objections are based on the
following:

(a) The parties stipulated that the volume of commerce attributable to the
Defendant was not greater than one million dollars ($1,000,000.00).

(b) The preparer of the report seeks to increase the value of commerce based

upon inclusion of a project called the “East Okoboji Beach Project™ as well as the value of

projects proffered by the Defendant on January 13, 2010, as well as a calculation by the
Department of Justice based upon a theory of general price fixing of price sheets. It should be
noted that the DOJ was well aware of the East Okoboji Beach Project at the time of the proffer

and at the time the plea agreement was entered into and rightfully chose not to include the

project as an offense. The DOJ had also interviewed Steve Vandebrake prior to the Defendaiint’s
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proffer and apparently had not testimony from Vandebrake supporting inclusion of the Easté
Okoboji Beach Project as an offense. Steve Vandebrake’s plea taking was held before that cbf the
Defendant and prior to Vandebrake’s plea taking the United States filed an information
containing three counts to which Vandebrake plead guilty. Count II of the Vandebrake
information relates to Stewart and under the means and methods of the conspiracy section a!leges
only the submission of rigged bids while under Counts I and III in the description of the meians
and methods of the conspiracy specifically alleges the further allegation that Vandebrake, with
other coconspirators, engaged in discussions to raise their prices on respective price lists for

ready mix concrete sold in the Northern District of lowa. That document is signed by five

attorneys on behalf of the United States and certainly the failure to allege in Count II price fixing
based on price sheets was not merely an error. The Department of Justice had access to the i)rice
|

sheets of both Stewart and Vandebrake’s companies prior to entering into any plea agreemerints
and it appears that after the rejections of Vandebrake’s initial plea by the court he began ‘
“manufacturing” additional evidence to curry favor with the court.

(b) Kent Stewart accepted responsibility for his offense from the first interviéw at
his home, to the proffer in Chicago, including naming projects the government had not named,
and in being the party to come forward to the government at an early stage seeking a plea

agreement. Please take note of the commentary following Section 3E1.1 and particularly at inote

1(a) stating, “note that the defendant is not required to volunteer, or affirmatively admit, releyvant
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conduct beyond the offense of conviction in order to obtain a reduction under subsection (a)

defendant may remain silent in respect to relevant conduct beyond the offense of convictiorﬂ

A

without affecting his ability to obtain a reduction under this subsection.” Under this note K{:nt

Stewart could have remained silent after the entry of his plea bargain and acceptance by thei

court

E
and in lieu of remaining silent certainly would not have lied with regard to further informatipn

given to the United States.

5. The Defendant objects to paragraphs 21 and 22 of the report in that it emphasizes

that there were one hundred (100) telephone calls between Stewart and Vandebrake without

advising the court of the time period of those calls or noting for the court that Stewart adviséd the

DOJ attorneys that many of the calls were related to a joint venture between the two companies

and also to his ordering in 2008 of deliveries of cement powder to be hauled by GCC and
beginning in 2009 calls to place orders for cement powder purchased from GCC. GCC is iﬁ
business of hauling cement powder as well as selling and in 2008, though Great Lakes Conc
was buying its cement powder elsewhere, it was contracting with GCC to haul the cement

powder to the Great Lakes Concrete facilities.

6. Defendant further objects to paragraph 22 and paragraph 27 as they relate to an

alleged email from Ryan Lake to Steve Vandebrake dated January 22, 2008, while both wer%:

employees of GCC. The objections are as follows:

0u00.0

the
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(a) The company referred to as “GCC” actually is GCC Alliance, Inc., whicﬁ was
originally incorporated as Corn Corner Acquisitions, Inc., on January 7, 2008, and on Janua§ry
14, 2008, amended its Articles of Incorporation to change its corporate name to GCC Alliadice,
Inc. This was because it had acquired the assets of Alliance, Inc., which formerly employe(i
Steve Vandebrake and probably formerly employed Ryan Lake as well as Alliance had
purchased Lake’s company in the fall of 2007. The point being that it is not a reasonable

[
interpretation of the Lake email that it refers to an ongoing agreement between Stewart and GCC
i

i

Alliance as GCC Alliance did not exist until January 14, 2008, and no agreement could havé
existed prior to that time. Kent Stewart has testified to the DOJ that he was not aware of thé
purchase by GCC of the assets of Alliance until after it took place. The DOJ in its numerous

interviews with Kent Stewart has not brought forward a single piece of evidence other than this

i

alleged email to show any conspiracy, and to the contrary the price sheets of the two compahies

H
I
i

in 2008 showed great disparities.

(b) At paragraph 27 the report advises that Lake stated in his interview that ﬁe
believed Vandebrake and the Defendant rigged numerous bids on projects, but he was not p#ivy
|

to the details of the agreement. His comments therefore are merely speculation and refer to bids
on projects and general price fixing. At no where do I find any statement from Lake as to aﬂy

general price fixing.

000013
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i

(¢) The report fails to state that Kent Stewart testified that the first contact he had

I

regarding bid rigging was from Lee Konz in December of 2008. Konz likewise does not onf“er
any information about price sheet fixing.

(d) The report should further advise the court whether Lake is an un-indictec;
coconspirator or received immunity in exchange for his testimony.

7. Defendant disputes paragraphs 32 and 33 wherein it is concluded that Kent
Stewart engaged in bid rigging for a project called Spencer/Lincoln School 2009. The dispute is
based upon the following:

(a) Again, the only evidence of bid rigging was that Lake told investigators that
Vandebrake gave him a price to bid for the project and that the price was supposed to be the

same as that of Great Lakes.

(b) Itis noted that the government has not been able to obtain the price quoté

Great Lakes submitted to contractors. It was the testimony of Kent Stewart that no bids were

requested from contractors because the contractors bidding the project already had a set prici;e of
|
$98.00 for the type of concrete to be used. There was no reason for them to obtain bids fron+

|
Great Lakes. The report also incorrectly states, “Great Lakes bids on occasion include a $5.00
per cubic yard discount if the invoice is paid by the 10" of the month following the statemen;ft.”

This is a misstatement of Kent Stewart’s consistent testimony that large paving contractors \i/ere

l
l

always given a discount, not occasionally, and that the discount was set on an annual basis aﬁd

|
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was not dependent on payment of the invoice by the 10" of the month. His testimony was that

the contractors always paid in a timely manner anyway and the discount was given prior to

billing so as to not inflate the sales tax the contractor had to pay. The United States incorre¢tly

concludes that by bidding $103.00 GCC was affectively giving the project to Great Lakes V\%hen
|

i

in fact had there been any price fixing Stewart could have easily told GCC to bid $99.00 angil

Great Lakes would have still had the project. There is also no testimony or statements offerbd by

the United States as to what GCC was to receive in return for allowing Great Lakes this project.
|

(c) If the United States will present bids for review by the writer of this repoh the

writer will see that Great Lakes Concrete gave bids for various projects addressed to all

contractors while GCC gave bids addressed specifically to a contractor and the bids it gave for

the same project to different contractors were at different prices. Those bids were shown to Kent

Stewart at his interview on September 8, 2010, but had to be given back to the United States

therefore cannot be produced by the Defendant.

8. The Defendant objects to paragraph 34 regarding the conclusions drawn by the

report writer involving the East Okoboji Beach paving project. Apparently the writer of the

report does not understand clearly the situation. Ready mix producers generally give bids to

paving contractors who formulate their own bids for the laying of the concrete based upon the

cost of the materials supplies as well as their own labor and overhead. Certain large paving

companies have their own portable ready mix concrete plants which they can transport to a g

006023
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project if it is large enough and then buy the ingredients to make concrete and mix it themselves.

In successfully trying to sell ready mix concrete for projects such as these the local company

must bid low enough so that it is more profitable for concrete paver having its own portable|plant

to purchase locally rather than set up its own plant and low enough to contractors not having
their own portable plants that they have any reasonable chance of success in winning the bid

against the larger contractors.

Kent Stewart testified on numerous occasions and very consistently that Steve

Vandebrake called him about this project first to suggest a joint venture between the two

companies. Vandebrake was advised by Stewart that Stewart had two plants in close proxini

to the project whereas Vandebrake’s closest plant was an additional thirteen (13) miles further

—

ty

away and Stewart was able to handle the project on his own. He testified further that he advised

Vandebrake that he would be bidding on behalf of Great Lakes Concrete because of the potantial

of portable plants and working on a very small margin as acknowledged by this report writet i

his presentence investigation. The report writer also accurately notes that in comparison to the

other bids where the Defendant admitted collusion all of those bids were very close in price
while Vandebrake’s bid on East Okoboji Beach was $17.00 per yard higher.

It appears that only after the acceptance of his amended plea agreement by the

court did Vandebrake then offer statements to the United States that he had asked Kent Stewart

what he should bid on the project. Stewart very clearly remembered responding to Vandebrake’s
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price request by telling Vandebrake that he should bid whatever he wanted to. Certainly Kent
Stewart could not keep Steve Vandebrake from calling him about a project, but the discussion of
the East Okoboji Beach project between the two did not even suggest collusion, but instead
Stewart matter of factly telling Vandebrake that he was not interest in any agreement or any
collusive setting of prices.

In conclusion, the total volume of commerce represented by the East Okoboji
Beach Project and the Spencer/Lincoln School 2009 Project should not be included in the tatal
volume of commerce.

9. Commencing at paragraph 38 and thereafter the Defendant objects to any
conclusion that any price fixing agreement existed in 2009 relating to the price sheets issued by
the two companies. The Defendant objects as follows:

(a) As previously stated, all of the price sheets of the two companies were
available to the DOJ prior to the time that they entered into any plea agreements with either

individual defendant.

w2

(b) At paragraph 38 is a statement that Ryan Lake corroborated Vandebrake
account, stating to investigators that, when Vandebrake told him about GCC’s 2009 price
increase in early 2009 Lake expressed his concern at the size of the price increase, but
Vandebrake informed him that Stewart would match GCC’s prices. Stewart’s testimony to the

DOJ attorneys was that he had only indicated to Vandebrake that he thought prices would be
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going up based upon the cost of materials and operating costs, but that he was waiting to see the

price sheets from American (another competitor) before issuing his own. In fact, it is more

plausible that Vandebrake anticipated Great Lakes price increase. Please note as per the attached

price lists and referring to 4,000 pound concrete that in 2006 Great Lakes’ (put out as Northwest

Ready Mix) price was $80.00 per cubic yard. In 2007 the same price increased by $5.00 to

$85.00 per cubic yard. In 2008 the price increased by $7.00 to $92.00 per cubic yard. In 20

the price increased by the very same $7.00 to $99.00 per cubic yard. Great Lakes’ prices have

traditionally been higher than those of Alliance and the increases were consistent from year to

year.

(¢) ALL OTHER CUSTOMERS OF GREAT LAKES CONCRETE

09

PURCHASING STANDARD WEIGHT MIXES RECEIVED DISCOUNTS BASED UPON

THEIR ANTICIPATED ANNUAL VOLUME AND NOWHERE IS THERE ANY
TESTIMONY OR EVIDENCE BY VANDEBRAKE, LAKE, KONZ, OR ANY OTHE]
PERSON OR ANY WRITTEN EVIDENCE THAT STEWART AND VANDEBRAKE
CONSPIRED WITH REGARD TO ANY DISCOUNTS. WITHOUT THAT EVIDEN(

THERE IS NO EVIDENCE OF ANY PRICE FIXING RELATED TO PRICE SHEET

(d) The calculations of the volume of commerce attributable to price sheet price

fixing is inaccurate and not applicable for the reasons set forth above and more fully expanded

on in the following sections of this objection dealing with the computation of volume of
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commerce. Additionally, at paragraph 26 the presentence investigation concludes that in o1

around June 2009 Vandebrake and the Defendant ceased rigging bids because both companies

had bid and won a very large project through a joint venture. The report also states, for

unsubstantiated reasons, that although they (Vandebrake and Stewart) did not formally end ithe

conspiracy (referring to the time in June 2009) that the project they were working on took u

go]

Great Lakes’ production capacity until August 2009. The report further concludes, again without

substantiation, that the conspiracy ended in August 2009 when the prosecutors’ investigatiqg

went overt. More realistically the conspiracy was limited to specific projects and no conspiracy

existed with regard to specific projects after May 11, 2009. Attached here to is a chronological

order of projects showing none occurring after May 11, 2009.

(e) Kent Stewart has consistently admitted that Steve Vandebrake contacted|

with regard to 2009 price sheets, but has consistently denied that any agreement was reached.

10. Request for additional statement in the presentence investigation —

him

Defendant would request a statement in the presentence investigation as follows, “the Defendant,

Kent Stewart, by entering into a plea agreement, gave up the very valuable constitutional ri

trial by jury which would require the United States to prove beyond a reasonable doubt any

criminal charges against him. He did so in reliance on the terms of the plea agreement and

xht to

DN

the good faith of the Department of Justice in entering into the plea agreement. The DOIJ has, in

letter form, provided the author of the Presentence Investigation Report with alleged statem

ents
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of witnesses, its own innuendos and opinions as to what those statements mean, and refererces to

other alleged documentation in possession of the Department of Justice which the investigator

has been asked to accept at face value and in doing so the Government has circumvented the

necessity of proving the alleged evidence and is effectively asking the investigator preparing

report to make his recommendations to the sentencing judge on an expanded list of crimes to

the

which the Defendant has never been charged. The Department of Justice has never amended its

Trial Information to include these alleged additional crimes and apparently has not even matde an

attempt to verify the reliability of any of the testimony or investigated the credibility of the

persons offering the testimony. The DOJ has apparently provided the author of the presentence

investigation with statements of witnesses, innuendos, and other alleged documentation that
has been asked to accept as face value and in doing so the government has circumvented th
necessity of proving the alleged evidence and is effectively asking the court to sentence the
Defendant to charges of which he has never been convicted. The Department of Justice has
apparently not even made any attempt to verify the reliability of any of this testimony or
investigated the credibility of the persons offering the testimony.”

11. The Defendant objects to paragraph 53 of the presentence investigation

concluding that the Defendant is denying relevant conduct and therefore not accepting

responsibility and accordingly not entitled to a two level reduction pursuant to USSG Sectioh

he

3El.1(a). This issue has previously been partially addressed in this objection. The author of the

ARG WP
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presentence investigation bases his conclusion on information provided by the prosecutor which

has been refuted in this objection. The prosecutor alleges he did not learn of additional relevant
conduct related to East Okoboji Beach paving project until after the entry of the plea by the
Defendant, but the Defendant was thoroughly interviewed in his proffer about the project.
Vandebrake and Lake have not been established as reliable or credible witnesses and their
allegation of fixing prices on the 2009 price sheets, while appearing to be logical on their fate,
fall apart when it is realized that almost all sales were discounted from the price sheet and there
is no allegation that there was any conspiracy as to fixing the amount of the discounts.
Accordingly it is respectfully requested that the recommendation of the
Department of Probation be changed to recommend the two level reduction. In changing the

recommendation you should note paragraph 50 of the presentence investigation advising that

notifications were sent to potential victims of their right to submit a victim impact statement; and

request restitution and that no victims have responded.

12. At paragraph 70 of the report it is incorrectly stated that the Defendant was

arrested in 1997 and 1983 for driving while intoxicated and that the disposition of these offenses

are not known. The Defendant in his interview with the probation officer stated that he was

convicted on both of these charges. It should be noted for the court that the Defendant requasted

this correction.

D
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ACCEPTANCE OF RESPONSIBILITY

At paragraph 8(d) of the Defendant’s plea agreement the United States, having had the
full benefit of its own investigation, the Defendant’s proffer, and interviews with other witriesses
and the Steve VandeBrake agreed that Kent Stewart should receive a two-level downward
adjustment for acceptance of responsibility pursuant to U.S.S.G. section 3E1.1(a). At paragraph
53 of the Presentence Report the investigator determines otherwise and does not recommend the
two-level reduction. Defendant’s objects to this recommendation as not being supported by the
facts of the case, contrary to the conduct of the Defendant, Kent Stewart, and in violation of the
Defendant’s rights of due process. The investigator seems to rely on the fact that Steve
VandeBrake made 11" hour self serving statements after his plea was accepted by the court|and
corroborated by the unreliable Ryan Lake as his basis for determining that Kent Stewart had not
acted truthfully in accepting responsibility. The facts are to the contrary. The investigator
should reconsider his position in light of the following:

1. Kent Stewart accepted responsibility from the first day that he was interviewed by
attorneys of the DOJ and the FBI. He admitted participating in the bid rigging on certain
projects and his wrong doing.

2. On the very same day at the request of the prosecution Stewart called Steve
VandeBrake to gain information as requested by the FBI and when he received a return call from
VandeBrake advising him not to talk to anyone and to get an attorney he reported that
immediately to the prosecutors and continued to cooperate.

3. Kent Stewart asked his attorney early on in the proceedings to approach the
prosecution about a plea agreement and is appropriately noted thereby enabling the prosecutor to

avoid preparing for trial.
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4. He timely answered all subpoenas and attended all interviews requested.

5. He truthfully testified at his proffer and in reliance on proffer agreement gave
evidence of two potential projects that the government had not discovered on its own.

6. At the request of the government he gave interviews on two additional occasions and
even insisted the final interview be recorded by a court reporter so that his statements would later
not be misinterpreted and because statements in previous interviews were being attributed tp him
that he did not believe were true.

7. He remained as consistent as possible in his answers given his nervousness, fear, and
the time periods that had passed since the alleged actions.

8. He pled guilty to an offense conduct statement alleging that beginning at least as learly
as January 2008 and continuing as late as August 2009, he was engaged in a conspiracy. He did
so because this was the only plea bargain offered and he deemed it in his best interest to acoept
the bargain to obtain the sentencing incentives offered by the prosecution. In the Government’s

Trial Information filed in this matter and specifically in Description of Offense paragraph one the

Government states, “beginning at least as early as January 2008 and continuing until as late as

August 2009, the exact dates being unknown to the United States...” indicating that the

Government was uncertain of specific times involved, but was insistent that these were the dates
that would be used if the Defendant was to be offered a plea agreement. Subsequently the

investigation revealed no bid rigging projects in 2008 and no price sheet fixing in 2008. In
reality six projects were identified which took place between February 16, 2009, and July 8,
2009. At his proffer he acknowledged that he was contacted in December of 2008 by GCC
representative Lee Koonz about Great Lakes Concrete giving GCC a project it wanted and Great

Lakes Concrete getting one in return, but couldn’t remember the specifics. He also vehemently
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