
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
IN RE: READY-MIXED CONCRETE ) Master Docket No. 
ANTITRUST LITIGATION ) 1:05-cv-00979-SEB-JMS 
 ) 
 ) 
 ) 
THIS DOCUMENT RELATES TO: ) 
ALL ACTIONS ) 

 
 

IMI DEFENDANTS' ANSWER TO PLAINTIFFS' SECOND AMENDED 
CONSOLIDATED CLASS ACTION COMPLAINT AND JURY REQUEST 

 

For their Answer to Plaintiffs' Second Amended Consolidated Class Action Compliant 

("Second Amended Complaint"), defendants Irving Materials, Inc. ("IMI"), Fred R. Irving, 

John A. Huggins, Daniel C. Butler and Price C. Irving (collectively, the "IMI defendants"1), 

state: 

IMI Defendants' Definitions 

The following terms in the IMI Defendants' Answer or in the Second Amended 

Complaint shall have the following meaning: 

"Ready-Mixed Concrete" shall mean a colloquial term to describe 
a large and diverse array of discrete products and applications, 
together with a variety of associated services offered by IMI and 
others in the industry, and is not a single "product" as plaintiffs 
misstate. 

                                                
1 Ready-Mixed Concrete Company is not a separate corporate entity or another type of entity, but to the extent 
necessary is included herein as an IMI defendant. 
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- First Defense - 

"Summary of Claims" - ¶'s 1-3 

1. The IMI defendants, with respect to the first sentence of paragraph 1 of plaintiffs' 

Second Amended Complaint, admit that plaintiffs are attempting to bring this lawsuit as a 

putative class action but deny that class certification is appropriate or that plaintiffs are otherwise 

entitled to relief and with respect to the second and third sentences of paragraph 1, admit that 

plaintiffs make such allegations, but deny the allegations. 

2. The IMI defendants deny paragraphs 2 and 3 of the Second Amended Complaint. 

"Jurisdiction and Venue" - ¶'s 4-6 

3. With respect to paragraph 4 of plaintiffs' Second Amended Complaint, the IMI 

defendants admit that plaintiffs "bring" this action under the referenced provisions of the Clayton 

Act but deny that plaintiffs or putative class members have standing or have sustained any injury. 

4. The IMI defendants admit the jurisdictional allegations of paragraph 5 of the 

Second Amended Complaint. 

5. With respect to paragraph 6 of the Second Amended Complaint, the IMI 

defendants admit that venue is proper in this District.  With respect to the second sentence of 

paragraph 6, assuming that such refers to a conspiracy "by the defendants and their co-

conspirators" as referenced in paragraphs 2 and 3 of the Second Amended Complaint, such is 

denied.  With respect to the third sentence of paragraph 6, the IMI defendants admit that IMI is 

found and transacts business within this judicial district but deny the terms "carried out." 

"Definitions" 

6. The IMI defendants deny the allegations of paragraphs 7(a), (b), (c) and (e) and 

deny that certification of any class is appropriate in this case.  With respect to paragraph 7(c), the 

IMI defendants restate the definition of "Ready-Mixed Concrete" as set forth above.  With that 
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qualification, the IMI defendants admit that certain ready-mixed products can be made on 

demand and shipped to work sites in mixer trucks.  With respect to paragraph 7(d), the IMI 

defendants admit that plaintiffs' definition of "person" is reasonable as an abstract point of legal 

meaning but deny that such definition in any way entitles plaintiffs to class certification or to 

other relief. 

"Parties" – ¶ 8-35 

7. The IMI defendants are without knowledge or information sufficient to form a 

belief as to the truth of allegations presented in paragraphs 8 through 14, inclusive, of the Second 

Amended Complaint.  Such allegations are accordingly deemed denied pursuant to Federal Rule 

of Civil Procedure (FRCP) 8(b). 

8. The IMI defendants admit the allegations of the first sentence of paragraph 15 of 

plaintiffs' Second Amended Complaint.  With respect to the second sentence of paragraph 15, the 

IMI defendants deny the defined terms for reasons stated in response to paragraph 7 of the 

Second Amended Complaint.  The IMI defendants admit that IMI produced and sold a wide 

variety of different products colloquially known as "Ready-Mixed Concrete" to purchasers in the 

Indianapolis metropolitan area and elsewhere, but deny the terms "in the United States." 

9. The IMI defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations presented in paragraphs 16 through 19, inclusive, of the 

Second Amended Complaint.  Accordingly, such allegations are deemed denied pursuant to 

FRCP 8(b). 

10. With respect to the first sentence of paragraph 20 of the Second Amended 

Complaint, the IMI defendants deny that Ready-Mixed Concrete Company is an incorporated or 

any other type of entity.  With respect to the second sentence of paragraph 20, the IMI 
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defendants deny the defined terms to the extent and for the reasons stated in response to 

paragraph 7 of the Second Amended Complaint. 

11. The IMI defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations presented in paragraphs 21 through 24, inclusive, of the 

Second Amended Complaint.  Such allegations are accordingly deemed denied pursuant to 

FRCP 8(b). 

12. With respect to paragraphs 25 through 28, inclusive, of the Second Amended 

Complaint, the IMI defendants deny the term "Class Period" for reasons stated in response to 

paragraph 7 but admit the remaining allegations of paragraphs 25-28, inclusive. 

13. With respect to paragraphs 29 through 34, inclusive, of the Second Amended 

Complaint, the IMI defendants are without knowledge or information sufficient to form a belief 

as to the citizenship or capacities of the named, individual defendants.  Such allegations are 

accordingly deemed denied pursuant to FRCP 8(b).  The IMI defendants deny the term "Class 

Period" for reasons stated in response to paragraph 7 of the Second Amended Complaint. 

14. The IMI defendants deny the allegations of paragraph 35 of the Second Amended 

Complaint. 

"Trade and Commerce" - ¶ 36 

15. The IMI defendants deny the allegations of paragraph 36 of the Second Amended 

Complaint. 

"Class Action Allegations" - ¶'s 37-44 

16. The IMI defendants deny each and every allegation of paragraphs 37 through 44, 

inclusive, of the Second Amended Complaint. 
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"Violations Alleged" - ¶'s 45-53 

17. The IMI defendants deny the allegations of paragraphs 45 through 47, inclusive, 

of the Second Amended Complaint. 

18. With respect to paragraph 48 of the Second Amended Complaint, the IMI 

defendants state the referenced matters speak for themselves.  To the extent that paragraph 48 

seeks to have the individual IMI defendants (Fred R. Irving, Price C. Irving, Daniel C. Butler and 

John Huggins) affirm, verify or authenticate matters occurring in the criminal proceedings, the 

individual IMI defendants respectfully decline to answer based on the Fifth Amendment's 

privilege against self-incrimination.  U.S. Const., Amend. V.   

19. The IMI defendants are without knowledge or information sufficient to form a 

belief as to the truth of the allegations presented in paragraphs 49 through 53, inclusive, of the 

Second Amended Complaint.  Such allegations are accordingly deemed denied pursuant to 

FRCP 8(b). 

"Effects" - ¶'s 54-55 

20. The IMI defendants deny the allegations of paragraphs 54 and 55 of the Second 

Amended Complaint. 

"Fraudulent Concealment" - ¶'s 56-60 

21. The IMI defendants deny the allegations of paragraphs 56 and 57 of the Second 

Amended Complaint. 

22. The IMI defendants deny that plaintiffs have alleged fraudulent concealment with 

the particularity required by FRCP 9(b), but otherwise state that they are without knowledge or 

information sufficient to form a belief as to the truth of the allegations presented in paragraph 58 

of the Second Amended Complaint.  Such allegations are accordingly deemed denied pursuant to 

FRCP 8(b). 
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23. The IMI defendants deny that plaintiffs have alleged fraudulent concealment with 

the particularity required by FRCP 9(b), but otherwise state that they are without knowledge or 

information sufficient to form a belief as to the truth of the allegations presented in paragraph  59 

of the Second Amended Complaint.  Such allegations are accordingly deemed denied pursuant to 

FRCP 8(b). 

24. With respect to paragraph 60 of the Second Amended Complaint, the IMI 

defendants deny "that prices for ready-mixed concrete had been artificially raised and 

maintained," but otherwise state that they are without knowledge or information sufficient to 

form a belief as to the truth of the allegations presented in paragraph 60 of the Second Amended 

Complaint.  Such allegations are accordingly deemed denied pursuant to FRCP 8(b). 

"Damages" - ¶ 61 

25. The IMI defendants deny the allegations of paragraph 61 of plaintiffs' Second 

Amended Complaint. 

26. Paragraph 62 of plaintiffs' Second Amended Complaint presents a jury demand to 

which no response is required by the IMI defendants. 

27. The IMI defendants deny that plaintiffs are entitled to any of the relief requested 

in paragraph 63 of the Second Amended Complaint. 

- Additional Defenses - 

28. Plaintiffs' claims are barred in part by the statute of limitations, 15 U.S.C. § 15b. 

29. The Second Amended Complaint in paragraphs 56 through 60, inclusive, entitled 

"Fraudulent Concealment", fails to state a claim for relief. 

30. Pursuant to Fed.R.Civ.P. 10(c), the IMI defendants conditionally adopt the 

remaining "additional", "affirmative" or "separate" defenses presented by the other defendants to 

date in their respective answers to the Second Amended Complaint.  The IMI defendants' 
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adoption of such defenses is conditional in the sense that the IMI defendants believe some or all 

of the matters denominated as "defenses" by the other defendants are not defenses but rather 

elements of plaintiffs' claims, as to which plaintiffs bear the burden of proof.  However, solely to 

the extent that the Court should determine otherwise, the IMI defendants hereby adopt by 

reference such defenses.   

- Jury Demand - 

31. The IMI defendants demand trial by jury, pursuant to FRCP 38(b), of all issues so 

triable. 

WHEREFORE, judgment should be entered in favor of the IMI Defendants and 

plaintiffs should take nothing by their Second Amended Complaint. 

      Respectfully submitted, 

            
       s/ Edward P. Steegmann    

      G. Daniel Kelley, Jr., #5126-49 
Thomas E. Mixdorf, #16812-49 
Edward P. Steegmann, #14349-49   
Anthony P. Aaron, #23482-29 
 
Attorneys for IMI defendants 

ICE MILLER LLP 
One American Square 
Suite 3100 
Indianapolis, Indiana  46282 
(317) 236-2100 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on April 12, 2007, a copy of the foregoing was served electronically 

on the following counsel pursuant to Section X.A. of the case management order:

James H. Ham, III 
Kathy Lynn Osborn 
Robert K. Stanley 
BAKER & DANIELS 
300 North Meridian Street 
Suite 2700 
Indianapolis, IN  46204 
jhham@bakerd.com 
klosborn@bakerd.com 
rkstanle@bakerd.com 
 
Judy L. Woods 
Bryan Babb 
BOSE McKINNEY & EVANS, LLP 
135 North Pennsylvania Street 
Suite 2700 
Indianapolis, IN  46204 
jwoods@boselaw.com 
bbabb@boselaw.com 
 
Irwin B. Levin 
Richard E. Shevitz 
Scott D. Gilchrist 
Eric S. Pavlak 
COHEN & MALAD, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN  46204 
ilevin@cohenandmalad.com 
rshevitz@cohenandmalad.com 
 
Jay P. Kennedy 
KROGER GARDIS & REGAS  
111 Monument Circle 
Suite 900 
Indianapolis, IN  46204-3059 
jpk@kgrlaw.com 
 
 
 

J. Lee McNeely 
Brady J. Rife 
McNEELY STEPHENSON THOPY 
 & HARROLD 
30 East Washington Street 
Suite 400 
Shelbyville, IN  46176 
jlmcneely@msth.com 
bjrife@msth.com 
 
Stephen D. Susman 
Barry C. Barnett 
Jonathan Bridges 
SUSMAN GODFREY LLP 
901 Main Street 
Suite 4100 
Dallas, TX  75202 
ssusman@susmangodfrey.com 
bbarnett@susmangodfrey.com 
jbridges@susmangodfrey.com 
 
Steven M. Badger 
Shannon D. Landreth 
McTURNAN & TURNER 
2400 Market Tower 
10 West Market Street 
Indianapolis, IN  46204 
sbadger@mtlitig.com 
slandreth@mtlitig.com 
 
Charles R. Sheeks 
SHEEKS & NIXON, LLP 
6350 North Shadeland, Suite 1 
Indianapolis, IN  46220 
Crslaw@sbcglobal.net 
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George W. Hopper 
Jason R. Burke 
HOPPER BLACKWELL 
111 Monument Circle 
Suite 452 
Indianapolis, IN  46204 
ghopper@hopperblackwell.com 
jburke@hopperblackwell.com 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Frank J. Vondrak 
Michael W. Boomgarden 
Jonathan A. Epstein 
Eric L. Schleef 
U.S. Department of Justice 
Antitrust Division 
209 South LaSalle Street 
Suite 600 
Chicago, IL  60604 
frank.vondrak@usdoj.gov 
michael.boomgarden@usdoj.gov 
jonathan.epstein@usdoj.gov 
eric.schleef@usdoj.gov 
 
 
Chris Gair 
Lara FitzSimmons 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL  60611-7603 
cgair@jenner.com 
lfitzsimmons@jenner.com 
 

 
 
 
              
      /s/ Edward P. Steegmann    
      G. Daniel Kelley, Jr., #5126-49 

Thomas E. Mixdorf, #16812-49 
     Edward P. Steegmann, #14349-49 
     Anthony P. Aaron, #23482-29 
     daniel.kelley@icemiller.com 

tom.mixdorf@icemiller.com  
ed.steegmann@icemiller.com  
anthony.aaron@icemiller.com  
 
Attorneys for IMI defendants 
 

ICE MILLER LLP 
One American Square 
Suite 3100 
Indianapolis, Indiana  46282 
(317) 236-2100 

 

I/1937094.1 
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