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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

IN RE: READY-MIXED CONCRETE PRICE
FIXING LITIGATION

Master Docket No.
1:05-cv-00979-SEB-V SS

THISDOCUMENT RELATESTO:

)
)
)
g
ALL ACTIONS )
)

GOVERNMENT'SMEMORANDUM IN OPPOSITION
TO DEFENDANT BUILDER'S CONCRETE & SUPPLY, INC.
AND GUSB. NUCKOLS, [1I’SMOTION TO RECONSIDER, OR IN THE
ALTERNATIVE, TO CLARIFY THE ORDER LIMITING THE SCOPE OF
DISCOVERY UNTIL THE COMPLETION OF CRIMINAL PROCEEDINGS

INTRODUCTION

Defendants, Builder’s Supply & Concrete, Inc. and Gus B. “Butch” Nuckoals, 111 (collectively,
“BCS’) have moved this Court to reconsider, or in the alternative to clarify, its Order of November
28, 2005, granting the Motion to Limit the Scope of Discovery until Completion of Criminal
Proceedings filed by the United States of America (“the Order”). The Government opposes the
Defendants' Motion to Reconsider the Order.

ARGUMENT

Since November 28, 2005, the date on which the Court entered its Order, no events have
occurred that would justify rescinding or modifying the Order. On December 9, 2005, four executives
of Irving Materials, Inc. (“IMI1”) were sentenced in the Southern District of Indianafor their rolesin
the conspiracy that is presently being investigated by the Grand Jury. However, the Grand Jury’s
investigation is not finished, and the Grand Jury has not yet considered whether to indict others who
are the subjects or targets of that investigation. As aconseguence, the considerations cited by the

Government in its Motion remain. Accordingly, the Government, in responding to the Motion for
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Reconsideration, refers the Court to the arguments and authority cited in its Memorandum in Support
of the Government’s Motion to Limit the Scope of Discovery until Completion of Criminal
Proceedings.

Briefly restated, permitting additional civil discovery would permit the likely criminal
defendants to undermine the Grand Jury’ s investigation by allowing the parties involved in the civil
action to determine the scope and focus of the investigation, interfere with the privacy rights of
witnesses and potential witnesses, facilitate the destruction of evidence by those who have not yet
produced documents, and encourage coordination of stories by subjects and potential witnesses. This
Court should exercise—as it previousy has-ts inherent authority to protect the Grand Jury’s
proceedings by limiting discovery in the civil case.

BCS has proposed either a modification of the Order that would permit additional discovery to
occur (BCS's Proposed Order-Alternative A) or, in the alternative, an order staying all discovery until
the completion of al criminal proceedings (BCS s Proposed Order-Alternative B). The Government
maintains that the Order should not be rescinded or modified, asit strikes a reasonable balance
between permitting discovery in the civil case to proceed, while protecting the integrity of the Grand
Jury’sinvestigation.

The Government’s primary interests in seeking the Order were and are: (1) the protection of the
Grand Jury’ s proceedings and (2) prevention of discovery through the civil case to which potential
crimina defendants are not entitled.. The Government also submits that staying the proceedingsin this
matter until the completion of al criminal proceedings would aso serve the Court’ sinterest in
achieving judicial economy. The present limitations in the Order allow the partiesto advance
discovery on the issue of damages, while avoiding interference with the Grand Jury’ s investigation.
Thus, the Order not only servesto preserve the integrity of the Grand Jury’ sinvestigation and the

-2-
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subsequent criminal prosecutions, it also serves as a means by which the partiesto the civil action may
advance discovery on the issues that are likely to be most significant to the outcome of that action.

BCS has also claimed that the Order is inconsistent with the Case Management Plan approved
by this Court. The Government would submit that ordinarily an order of a court supercedes its prior
ordersto the contrary. However, if the parties are truly stymied by any actual or perceived
inconsistencies between the Case Management Plan and the Order, the solution is ssmple: the parties
should negotiate a new Case Management Plan consistent with the Order and submit it to the Court for
approval.

If, in spite of the arguments and considerations cited above, the Court concludes that the Order
unfairly puts one or more of the civil litigants at a disadvantage, the Government would oppose
expanding the scope of permissible discovery (as contemplated in Proposed Order-Alternative A),
and would urge the Court to stay all discovery (ascontemplated in Proposed Order-Alternative B).
Virtually al the categories of discovery that BCS has proposed the Court permit in its Proposed
Order-Alternative A would alow the likely crimina defendants to undermine the Grand Jury’s
investigation by allowing the parties involved in the civil action to determine the scope and focus of
the investigation, interfere with the privacy rights of witnesses and potential witnesses, facilitate the
destruction of evidence by those who have not yet produced documents, and encourage coordination of

stories by subjects and potential witnesses.
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CONCLUSION

The Court’s Order of November 28, 2005 adequately protects the Grand Jury’ s proceedings
from interference by the possible crimina defendants, while till permitting discovery on the issues
most likely to be litigated in the instant proceedings, those related to the amount of damages.
Accordingly, BCS s Motion to Reconsider should be denied.

If the Court finds that one or more parties to the civil litigation are unfairly disadvantaged by
the Order, the Government would strongly argue against permitting any additional discovery, and

instead urge the Court to stay al discovery until the completion of al crimina proceedings.
Respectfully submitted,

s/ Michael W. Boomgarden
¢/ Frank J. Vondrak

MICHAEL W. BOOMGARDEN

FRANK J. VONDRAK

Attorneys

U.S. Department of Justice

Antitrust Division

209 S. LaSalle #600

Chicago, Illinois 60604

Tel: 312.353.7530

Fax: 312.353.1046

email: Frank.Vondrak@usdoj.gov
Michael .Boomgarden@usdoj.gov
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CERTIFICATE OF SERVICE

| hereby certify that onthis__ day of December, 2005, a copy of

GOVERNMENT'S MEMORANDUM IN OPPOSITION TO
DEFENDANT BUILDER’'S CONCRETE & SUPPLY, INC.
AND GUSB. NUCKOLS, [II’'SMOTION TO RECONSIDER, OR IN THE
ALTERNATIVE, TO CLARIFY THE ORDER LIMITING THE SCOPE OF
DISCOVERY UNTIL THE COMPLETION OF CRIMINAL PROCEEDINGS

was served upon the following counsel of record by electronic mail, pursuant to the October 31, 2005

Case Management Plan and Order Providing for Consolidation and Organizational Matters:

Counsdl for Irving Materials, Inc., Fred R. (“ Pete”) Irving, Price Irving, John Huggins
and Daniel C. Butler:

G. Daniel Kelley, Jr.

Thomas E. Mixdorf

Edward P. Steegmann
Anthony P. Aaron
ICEMILLER

One American Square

P.O. Box 82001

Indianapolis, IN 46282
Telephone: 317-236-2294
Facsimile: 317-592-4771
daniel .kelley@icemiller.com
thomas.mixdorf @icemiller.com
ed.steegmann@icemiller.com
anthony.aaron@icemiller.com
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Counsel for American Concrete Company, Inc.:

Steven M. Badger
Shannon D. Landreth
MCTURNAN & TURNER
2400 Market Tower

10 W. Market St.
Indianapolis, IN 46204
Telephone: 317-464-8181
Facsimile: 317-464-8131
shadger@mtlitig.com
Sandreth@mitlitig.com

Counsel for Prairie Material Sales, Inc.:

James Ham, |11

Robert K. Stanley

Kathy Lynn Osborn
BAKER & DANIELS
300 North Meridian Street, Suite 2700
Indianapolis, IN 46204
Telephone: 317-237-1256
Facsimile: 317-237-1000
[hham@hbakerd.com
rkstanle@bakerd.com
klosborn@bakerd.com

Michael Coppes
EMSWILLER WILLIAMS
NOLAND & CLARK
Suite 500
8500 Keystone Crossing
Indianapolis, IN 46240-2461
Telephone: 317-257-8787
Facsimile: 317-257-9042
mcoppes@ewnc-law.com

Counsel for Shelby Gravel, Inc. d/b/a Shelby Materials, Richard Haehl and Phillip Haehl:

George W. Hopper Brady J. Rife

Jason R. Burke J. Lee McNélly

HOPPER BLACKWELL MCNEELY STEPHENSON THOPY &
111 Monument Circle HARROLD

Suite 452 30 East Washington Street, Suite 400

Indianapolis, IN 46204
Telephone: 317-635-5005
Facsimile: 317-634-2501
ghopper @hopperblackwell.com
[burke@hopperblackwell.com

Shelbyville, IN 46176
Telephone: 317-392-3619
Facsimile: 317-835-7777
bjrife@msth.com

jlmcnedly@msth.com
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Counsel for Hughey, Inc. d/b/a Carmel Concrete Products Co.:

Jay P. Kennedy
KROGER GARDIS & REGAS

111 Monument Circle

Suite 900

Indianapolis, IN 46204-3059
Telephone: 317-634-6328
Facsimile: 317-264-6832
[pk@kgrlaw.com

Counsel for Builder’s Concrete & Supply, Inc. and Gus B. (* Butch” ) Nuckols, 111:

Judy L. Woods

BOSE MCKINNEY & EVANS, LLP
135 North Pennsylvania Street

Suite 2700

Indianapolis, IN 46204

Telephone: 317-684-5181
Facsmile: 317-223-0181
[woods@boselaw.com

Counsel for Beaver Gravel Corporation:

CharlesR. Sheeks
SHEEKS & NIXON, LLP
6350 N. Shadeland, Suite 1
Indianapolis, IN 46220
Telephone: (317) 577-2615
Facsimile: (317) 577-2781
crslaw@sbcglobal .net
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Counsel for Plaintiffs:

Irvin B. Levin Stephen D. Susman

Richard E. Shevitz Barry C. Barnett

Scott D. Gilchrist Jonathan Bridges

Eric S. Pavlack SUSMAN GODFREY L.L.P.
COHEN & MALAD, LLP 901 Main Street, Suite 4100
One Indiana Square, Suite 1400 Dallas, Texas 75202
Indianapolis, IN 46204 Telephone: (214) 754-1900
Telephone: (317) 636-6481 Facsimile: (214) 754-1933
Facsimile: (317) 636-2593 ssusman@susmangodfrey.com
ilevin@cohenandmalad.com bbarnett@susmangodfrey.com
sgil christ@cohenandmal ad.com | bridges@susmangodfrey.com

rshevitz@cohenandmal ad.com

s/Michael W. Boomgarden

¢/ Frank J. Vondrak
MICHAEL W. BOOMGARDEN
FRANK J. VONDRAK
Attorneys
U.S. Department of Justice

Antitrust Division

209 S. LaSdlle #600
Chicago, Illinois 60604
Tel: 312.353.7530

Fax: 312.353.1046
frank.vondrak @usdoj.gov

michaeal .boomgarden@usdoj.gov




