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Plaintiffs' failure to provide a trial plan has somehow jeopardized its substantive 

rights and created a "Trial by Formula." Petition at 18-19. 

Judge DuBois, who presided over Linerboard, specifically identified Ortho' s 

affirmative defenses, including statute of limitations, as defenses that will be tried 

on a class-wide basis. Order at A-4 7. In addition, the Opinion, which was 

incorporated in the Order, specifically states that "individual issues relating to 

fraudulent concealment 'can be resolved at a later damages phase' if necessary," 

directly in accord with Linerboard. Op., at A-43. 

Ortho made the same "Trial by Formula" claim below, and the District Court 

appropriately rejected it as inapt. In Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 

2541, 2561 (2011 ), the "formula" proposed was to be used to "calculate individual 

plaintiffs' damages," and there would be no "individualized proceedings" 

conducted. Op., at A-43 n. 16. In this case, the District Court has specifically 

provided for a procedure whereby "each individual plaintiff would be required to 

show that it was entitled to tolling of the statute of limitations." Id. Thus, no 

"Trial by Formula" is contemplated by the District Court's decision. Op., A-1-50. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully submit that class 

certification was appropriate and the petition for review should be denied. 
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Dated: September 17, 2012 Respectfully submitted, 

By: /s/ Jeffrey J. Corrigan 
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