
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
 

TELADOC, INC., TELADOC  
PHYSICIANS, P.A., KYON HOOD, and 
EMMETTE A. CLARK, 
 

§  
§  
§  
§  

 Plaintiffs, §  
 §  
 § Civil Action No. 1:15-cv-00343-RP 
v. §  

MICHAEL ARAMBULA, JULIE K. 
ATTEBURY, MANUEL G. 
GUAJARDO, JOHN R. GUERRA, 
J. SCOTT HOLLIDAY, MARGARET C. 
MCNEESE, ALLAN N. SHULKIN, 
ROBERT B. SIMONSON, WYNNE M. 
SNOOTS, PAULETTE B. SOUTHARD, 
KARL W. SWANN, SURENDA K. 
VARMA, STANLEY S. WANG, and 
GEORGE WILLEFORD III, in their 
capacities as members of the Texas 
Medical Board,  

§  
§  
§  
§  
§  
§  
§  
§  
§  
§  
§  
§  
§  
§  

 Defendants. §  
 
 

PLAINTIFFS’ SUPPLEMENTAL RESPONSE TO DEFENDANTS’ AMENDED 
MOTION TO DISMISS 

 
COME NOW, Plaintiffs Teladoc, Inc., Teladoc Physicians, P.A., Kyon Hood, M.D., and 

Emmette Clark, M.D. (collectively, “Plaintiffs”) and file this Supplemental Response to 

Defendants’ Amended Motion to Dismiss to apprise the Court of two recent developments 

directly relevant to Defendants’ pending motion.  

I.  Federal Trade Commission Guidance on Active Supervision 

On October 14, 2015, the Federal Trade Commission (“FTC”) issued guidance on active 

supervision of state regulatory boards controlled by market participants.  See Ex. 1 to Mot. to 

Case 1:15-cv-00343-RP   Document 76   Filed 10/23/15   Page 1 of 6



 
2 

 

File Suppl. Resp.  (“FTC Guidance”).1  As a threshold matter, the FTC explains that a state 

“may, and generally should, prefer that a regulatory board be subject to the requirements of the 

federal antitrust laws.”  Id. at 2-3.  To the extent that a state wants to shield a board from antitrust 

scrutiny, however, the Guidance explains when active supervision is required and what 

constitutes active supervision.  See id. at 4, 7-10.   

This new statement from our country’s expert antitrust agency directly contradicts 

Defendants’ arguments in several important respects.  

First, and perhaps most important, the FTC explains that, under established Supreme 

Court precedent, “active supervision must precede implementation of the allegedly 

anticompetitive restraint.”  FTC Guidance 10 (emphasis added).  This basic principle refutes 

Defendants’ claim that post-hoc judicial or sunset review provide active supervision here.  See 

Am. Mot. to Dismiss 11-16, 20, ECF No. 64 (“MTD”); Reply in Support of Am. Mot. to Dismiss 

12, 23, ECF No. 74.  And, because Defendants identify no supervision of either New Rule 174 or 

190.8 that preceded the rule taking effect, they cannot establish active supervision.    

Second, the FTC notes that, to establish active supervision, an independent state 

supervisor should review the evidence supporting an action by a regulatory board and issue “a 

written decision approving, modifying, or disapproving the recommended action” to demonstrate 

that the supervisor undertook “the required meaningful review of the merits of the state board’s 

action” and “accepts political accountability for the restraint being authorized.”  FTC Guidance 

10.  Again, nothing Defendants proffer here comes close to meeting this requirement.   

                                                 

1 See also Bureau of Competition, The When and What of Active Supervision (FTC Oct. 14, 2015), 
https://www.ftc.gov/news-events/blogs/competition-matters/2015/10/when-what-active-supervision. 

Case 1:15-cv-00343-RP   Document 76   Filed 10/23/15   Page 2 of 6



 
3 

 

Third, the FTC dismisses certain other passing assertions by Defendants.  For example, 

the FTC notes that “[i]t is no defense to antitrust scrutiny . . . that the board members themselves 

are not directly or personally affected by the challenged restraint.”  FTC Guidance 7; contra 

MTD 24 (“None of the physician members of the TMB, who are all specialists, are in direct 

competition with the Teladoc physicians . . . .”).  And the FTC rejects the suggestion that the 

method by which a board member is selected affects the state action defense.  FTC Guidance 7; 

contra MTD 23 (“[I]n contrast to the North Carolina dental board, members of the TMB are all 

appointed by the Governor and confirmed by the Senate.”).   

II.  The Texas Medical Board’s Brief to the Texas Supreme Court 

In separate litigation with Teladoc, the TMB recently filed a brief in the Texas Supreme 

Court that undermines the arguments Defendants have made here.  See Ex. 2 to Mot. to File 

Suppl. Resp. (“TMB Merits Brief”) at 8-12, 18.  For example, whereas Defendants argue to this 

Court that the Texas Administrative Procedure Act gives state courts the “authority to 

realistically assure that . . . professional licensing boards are promoting state policy,” MTD 13, 

the TMB Merits Brief argues that state courts have no authority to review policy issues:   

(1) “the judiciary declines to resolve policy issues committed by 
law to another governmental branch” (TMB Merits Brief 11-12); 

(2) “the APA allows agencies … to engage in policymaking 
without undue intrusion from the courts” (Id. at 18);  

(3) “the proper, limited role of courts . . . should not so interfere 
with the executive policymaking function” (Id. at 8);  

(4) the Texas Constitution “prohibit[s] courts from supervising and 
directing the manner and method of a statute’s enforcement” (Id. at 
11);  

(5) “the judiciary is the most limited of the three government 
departments” (Id.). 
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The limited judicial role detailed by the TMB in its Merits Brief flatly contradicts the 

claims made by Defendants here about state courts having authority to review the TMB’s actions 

to determine whether those actions promote state policy.  See also Ex. A attached hereto 

comparing the inconsistent statements made by TMB and Defendants.  

* * * 

Plaintiffs respectfully submit that these two new developments further demonstrate that 

Defendants’ Amended Motion to Dismiss should be denied. 

 

Respectfully submitted, 

 
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
(512) 236-2000 (Telephone) 
(512) 236-2002 (Facsimile) 
 
 

By: /s/ James M. Dow  
James Matthew Dow 
mdow@jw.com 
State Bar No. 06066500 
Dudley McCalla 
dmccalla@jw.com 
State Bar No. 13354000 
Joshua A. Romero 
jromero@jw.com  
State Bar No. 24046754 
 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006 
(202) 974-1500 (Telephone) 
(202) 974-1999 (Facsimile) 
George S. Cary (Pro hac vice) 
gcary@cgsh.com 
D.C. Bar No. 285411 
Leah Brannon (Pro hac vice) 
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lbrannon@cgsh.com 
D.C. Bar No. 467359 
Drew Navikas (Pro hac vice) 
dnavikas@cgsh.com 
D.C. Bar No. 1015606 
 
ATTORNEYS FOR PLAINTIFFS 
TELADOC, INC., TELADOC PHYSICIANS, P.A., 
KYON HOOD, AND EMMETTE A. CLARK 
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CERTIFICATE OF SERVICE 

This is to certify that on this 22nd day of October, 2015, a true and correct copy of the 
foregoing document was filed via CM/ECF and served on the parties listed below by operation 
of the Court’s electronic filing system: 

James C. Todd 
Sean Flammer 
Assistant Attorneys General 
Office of the Attorney General 
General Litigation Division-019 
P.O. Box 12548, Capital Station 
Austin, Texas 78711 
Jim.Todd@texasattorneygeneral.gov 
Sean.Flammer@texasattorneygeneral.gov 
 
ATTORNEYS FOR DEFENDANTS 
  
 

 /s/ Matt Dow 

Matt Dow 
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