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IX THE

Supreme Court of the United States

Ocroner TERM, 1960.

No. 73.

RADIANT BURNERS, INC.,
Petitioner,
vS.

PEOPLES GAS LIGHT AND COKE COMPANY,
ET AL,
Respondents.

PETITIONER'S REPLY BRIEF.

A ———

INTRODUCTION.

Respondents’ Activities Adversely Affect Competitive
Conditions.

thtfhe brief for respondents' argucs a case, but it is not
is case. The argunment is based on incomplete and ser-

10usly 'inaccura,te references to the allegations of the
complaint before this Court.

(a) The fact that respondents have forestalled peti-

tioner’ . )
fol?:;:.e“tﬁ’ into the market is sought to be answered as

i .
____E_h_e_cgmplamt does not charge that the testing pro-

L The ret : :
respondentseexe;:;ee Is to the brief filed on behall of all of the

t " °
& page 10 of this iﬁ? The AGA brief is considered separately


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


2

gram and related activities had the purpose or effect

95 resiricting entry (other than of petitioner) into the
industry.”  (Resp. Br. 18.)

This is wrong; the complaint does allege that as a result of
respondents’ activities:

““It is not possible to successfully sell * * * gas equip
ment, including Radiant Burners ® * * which are
not approved by AGA.” (R. 7.)

The complaint contains at least seven additional allegations
that respondents have forcclosed entry of all manufaetur-
ers of non-approved products. (R. 7, 8, 9.)

Furthernmore, respondents are in error as a matter of
law when they suggest that since ‘‘hundreds of manufac-
turers * * * scattered throughout at least thirty states
are engaged in competition for a rapidly growing market,”
the complaint does not allege ‘‘the slightest effect on com-
petitive conditions.” (Resp. Br. 18.) Presumably the
rule which respondents formulate is that so long as there
are some competitors left, competitive conditions are not

adversely affected.
But in Klors® this Court said:

“*Monopoly can surely thrive by the eli.mination of such
small businessmen, one at a time, as it can by dnving
them out in large groups.”’” 339 U. S. at 213.

(b) Arguing that merc withholding of the AGA seal
of approval is insufficient to establish a violation of the
Sherman Act, respondents state:

“Unless more is shown, a court counld not find an effect,
much less a restraint, on competition from the mere
inability to obtain the seal’” (Resp. Br. 24} (E®
phasis added.)

The fact is that more is shown. RCSPM

w07
2. Klor’s Inc. v. Broadwaoy-Hale Stores, Inc. 359 U. 8
(1959).
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il o diseuss the allegations charging them with partiel
pating in 8 conspiracy to prevent the sale of non-approved

products by:
(i) refusing to furnish gas (R. 7);
(ii) threatening to discipline dealers who handle
non-approved products (R. 7, 16);
(iii) disconraging the purchase of all but approved
products (R. 7-8); and

(iv) refusing to allow cxhibition of non-approved
produets in the public aveas of the offices of pub-
lic utility respondents (R. 8).

(¢} Speaking of the refusal to sell gas for usc in non-
approved products, respondents state:

“{hat refusal is not, however, the focus of petitioner’s
grievance.”” (Resp. Br. 29.)

This asszmiption is wrong. ‘The refusal to sell gas, and
dl of the other allegations which deseribe the method by
vhich respondents make it impossible for petitioner to
sel'l its non-approved produects are the focus of petitioner’s
gevance. By these acts, respondents have required their
m'als. to ohtain a license from them in order to compete
effoctively. This artificial barrier to competition almost

h e
ﬁ)i;rliseﬁmhon has an adverse effect on competitive condi-

ﬂ . .
iH(A]m.&.fter pointing out that the objectionable feature
ssocialed Press® was the power of its members to

deny market
; access to thes . .
fpondents state: heir non-member competitors, re-
“NO . . .
Similar power, obviously intended to reduce

ompetition, :
bers.” (Res’pTSBe:eilri?.l)sed by AGA or any of its mem-

Ag’a‘m .
respondents mis-state the facts. The complaint

Eges th& ‘i
woner's competitors are members of the

3 Assoes
Octated Press v. United States, 326 U. S. 1 (1945),
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AGA ecommittee which denicd the seal of approval to peti.

tioner (R. 5, 7, 9), and thereby subjected it to the unres-
sonable pressure program.

Respondents and petitioner agree that the Sherman iq
is violated only if the restraint imposed by respondents js
‘‘unreasonable’’ —that is if it adversely affects competi
tive conditions in the market®,

The narrow question facing this Court, then, is whether
competitive conditions in the market are adversely affected
by the restraint imposed by the trade association combi-
nation, which includes petitioner’s direct competitors, and
which is alleged to have deliberately and concertedly
acquired and used the power of the combination to fore
close petitioner and others from the market. The combina-
tion charged involves both a horizontal and vertical organi
zation of repressive power.

If it can be conclusively presumed that this restraint
adversely affects competitive conditions, then it is per s
unreasonable; if petitioner is required and is able fo prove
such adverse cffeet as a matter of fact it is then unred-
sonable. In either case, respondents have violated the
Sherman Act.

Only if this restraint could not adversely.affe-ct ?omi
petitive conditions under any circumstance is dismissa
for failure to state a cause of action justified.

It is difficult to sec how the restraint alletg?d COT;lId not
adversely affect competitive conditions. Petitioners zz;ﬂv
petitors, the manufacturer respondents, are able tt;l eb;.-
the scal of approval to petitioner (R. 7),. and { :fve]}
bring into play the vertical machinery which effec 1:l‘m;1
forestalls petitioner’s entry into the market.(_Ii.j;fJ_-)______

; 57}, Pro-

4. See Ilandler, Anti-Trust in Perspective, Qcﬁc'rglegzét){w] an
fessor Handler describes the rule of reason thusé arrangement ar¢
probably anti-competitive effects of a challenge a1 jec.;ardize ¢
carefully measured to determine whether it Wit £

) oyt he marie.
maintenance of healthy and vigorous competition I t




o

ihe economic point of view, it is ¢“idle to expecet et.'fcctiw
competition” unless there 15 freedom of opportunity fqor
entry of mew rivals. Attorney Gene.ral’s Report, 326.
The power to forestall entry of new rwals. of the manu-
facturer respondents will inevitably result n respondents
achieving & monopoly if they have not already done so—
and this is certainly an end inconsonant with the mainten-
ance of effective competitive conditions.

Whether or mot exercised, respondents’ forestalling
power radiates a tremendous potential for future harm to
competitive conditions by discouraging the initiative which
brings newcomers into the field of business.

The brief for respondents avoids coming to grips with
ihis issue. Their unsupported conclusion that the com-
plaint does not allege an adverse effect on competitive

conditions is not sufficient to deny plaintiff’s right to a
trial on the merits.

THE PER SE ISSUE.

Respondents’ Conduct Should Be Conclusively Presumed
to Cause Injury to Competitive Conditions.

Respondents concede that ‘‘there arc some types of

conduct which * * * by their very nature and character

must be presmmned to camse injury to competitive condi-
{ions.” (Resp. Br., 6)5

U.ﬁs I}“ngld;_nts cite qufhcrn Pac. R. Co. v. United States, 356
said ihét: (1938) for this proposition. In that case this Court

“aeth
ere i . .
of their mm?ée certain agreements or practices which because
ious effect on competition * * * are conclusively

H&ppr‘?;“med to be unreasonable * * *.”’ (Emphasis added.}
Spondents : . o
on the natu_rj rgfu e, inconsistently, that the per se doctrine relies

o the restraint h ;

petit "\ & rather than its effect, and charge
itio?;;erl'a‘:igr? {‘s»lflftmg the per se doetrine away i"rom its trga-
Northern Pacf;c?' th They fail to observe (as this Court did in
WA vaenum; it js at the nature of a restraint camnot be tested

to per se unreasonable only if i o ¥ ;
destroy competitive conditions. y if its effect is inevitably
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Respondents fail to answer petitioner’s argument thy
their conduect should be conclusively presumed to cause
Injury to competitive conditions. Instead respondents dis.
tort petitioner’s argument by gross overstatement—ang
then attack the overstatement.

Petitioner does not seek, as respondents would haye it,
to ““expand the scope of the per se doctrine to cover every
act within the scope of Section 1 of the Sherman Aet.”
(Resp. Br. 30.) While this Court did say that “‘it is un-
reasonable per se, to foreclose competitors from any sub-
stantial market.”” this is not, as respondents suggest, the
““crux of petitioner’s argument’’ beeause petitioner need
not go that far. Petitioner’s argument is only that it is
unreasonable per se to foreclose competitors when the
foreclosure results from a conspiraey which is intended
to give petitioner’s competitors the power to determine
what rivals may enter the market. This is so as a matter
of precedent, Klors; Associated Press’ (see PEt: Br.
23-33) and based on principles of economics, since it is un-
realistic to assume that competitors who have the power t
forestall new competition would use that power in any other
way. Professor Handler states it most sucecinctly:

‘‘the sheer elimination of competition, hafring no :
long term advantages, will find no refuge in the rule o
reason.’”®

It follows that sinec respondents have the power—and
have used the power—to exclude new rivals of the mﬂ?
ufacturer respondents, their conduet should be conc-lus'l_:'}‘:fli ;
presumed to affect competitive conditions afiverSOI}’, w1
the existing framework of the per se doctrine. -

6. International Salt Co. v. United States, 332 U. S. 332 3%
(12:17):;The Sherman Act was specifically iqtend’eq tg E;E;';‘;
independent businesses from becoming ‘associates’ In

ot ity to
plan which is bound to reduce their competltorts gppsgrﬁﬂ{j‘. g at
buy or sell the things in which the groups compete.

15 (1945).
8. Handler, op. cit. supra note 4 at page 28.

«¥?




rEE PUBLIC INJURY ISSUE AND THE RULE OF REASON.

At the outset, respondents’ brief charges that petitioner
and amici have fashioned ‘‘the most serious attack on
e ‘rule of reason’ * * * since its formulation’’ and that
pelitioner's argument seeks to destroy the federal systen}.
(Resp. Br. 8.) It is difficult to take these charges seri-
ously. Petitioner attacks neither the rule of reason nor
the federal system. Petitioner does attack a rule which
requires proof of injury to the public in addition to proof
that a restraint deprives the public of competitive condi-
tions.

Respondents urge that ‘‘the Sherman Act prosecribes
only conduct which injures the public by depriving it of
competitive conditions.”” (Resp. Br. 8.) Petitioner agrees,
if respondents thereby equate public injury with a depriva-
tion of competitive eonditions—that is, if respondents
mean that the public is injured or the public welfare is
barmed when it is deprived of competitive conditions.

. ?etitioner strongly disagrees if respondents mean that
njury to the public must be alleged and proved apart from

?_llegations and proof of deprivation of competitive condi-
ions.

It is diffiealt to determine, however, just what respond-

Ents do mean. It would appear that their brief neither
*ays what it means nor means what it says.®

At one point respondent’s attempt to defend the Seventh

Cireuit opinjop 10
| Pinion.'® (Resp. Br. 16, et seq.) The lower court
- CL. Carrol), Alice’ Y |
Press B4, Nev York 1;41
10. Note ale th

€¥er, IS not wh
fmned b eth

dventures in Wonderland, 91 (Ileritage

.

at respondents state that *‘the question, how-
e iterd an unreasonable restraint shall po uncon-
RStaint By e gfs .nc:t .II}_]u.l‘e the publie, but whether a
injury fo g onable 1f it does not ‘cause such general
tompetitive process that the public at large suffers
sp. Br. 15) (emphasis added). Pf‘esumably

feonomie haypp * *? (Re
respondents aq; ;
¢an coneceive of g situation in which a restraint does
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dismissed the complaint because there were msufficient
publie injury allegations—and based its conclusion that
there was no public injury on its finding that the complaint
““failed to establish that there has been any appreciable
lessening’’ in the availability of products of “over-all sp.
periority.” (R, 32.)

Certainly competitive injury could occur even if the
public was not deprived of products of over-all superiority
since this Court has made clear that an unreasonable re-
straint violates the Sherman Act even if it initially results
in lower prices or superior products. Kiefer-Stewart (.
v. Seagram & Sons, 340 U. S. 211 (1951).

But then again, where respondents equate public injury
with injury to competitive conditions (Resp. Br. 9)—they
thereby abandon the Seventh Circuit opinion which re
quires proof of public injury beyond proof of competitive
injury. If this is respondents® position, then dismissal of
the complaint can be justified only if respondents’ use of
their power to eliminate new rivals could not, under any
circumstances, injure competitive conditions.

Despite respondents’ apparent abandonment of the lc.nwe.r
court’s determination, they reach the same result by %n'dn-
rection and obfuscation. Their argument that competitive
conditions in the industry are not ‘‘affected in the slightest
degree’’ because ‘‘hundreds of manufacturers * ** .SC.af-
tered throughout thirty states arc engaged in competition
for a growing market”” (Resp. Br, 18) is nothing more nor

; £
less than support of the court of appeals requirement tha

i, = 3 nOt
cause ‘‘general injury to the competitive process b:ltfi1 (:ﬁfss e
cause the public to suffer economic harm. Comparieﬁuof e Brief
formulation of Professor Handler quoted at page th competitive
for Respondents, where public injury is equated w1 tavence with
injury: ‘‘Public injury—that 4s a substantial Inier

competition * * *.77 (Emphasis added.}
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- LR
, “Jessening in the sale of gas conversion burners st

be alleged to show public injury.” .

This publie injury cule of the lower court in thlf% case
has already been applied with devastating effeet 1n t?lc
cases in which amici are interested.  In Parmelee, the dis-
trict court, citing Radiant, ordered a scparate preliminary
jury trial on the issue of publie economic injury and ex-
cluded all evidence of conspiracy. The jury was instrueted
that only if they found ““an appreciable lessening in serv-
iee to the public * * * of over-all superiority’’ could public
injury be found. (Parmelee Br. 3.)*

The most significant failure of this publie injnry rule, 18
hat it does not inquire into the cfTect on compelitive condi-
tions of respondents’ potential power to injure competi-
fion. This power, exercised or not, is a substantial re-
sfraint on the entry of new capital and inventive effort into
fhe field dominated by the association’s activities. Under
the tule of reason, inquiry into such potential effect 1s
proper.  Cf. Times-Picayune Publishing Co. V. United
States, 345 U. S. 594, 622 (1953). But the court below did

fmj( make such inquiry because it is not part of the public
mjury rule,

Thus a conspiracy which is unreasonable because it de-
strcq:s competitive conditions is unpunishable because the
public has not yet been injured by an appreciable lessening

I 1t is understandable that respondents find the cou

1 s T
f:_f:]l;fa; s:cond seqmrem?‘nt of public cconomic injury—a dep:iv?lf-
et segliat uct of ‘‘over-all superiority’’—undigestible and
305 10t e (‘)v }elv;ulle its meaning by claiming that the language
tat 1m0 pue inz'l it says. But the court of appeals did state
eppreciably dopps :'j‘l.::lry was allezed because the public was not
2 Amoge ofsp ved of a product of ‘‘over-all superiority’’ and
0 Sout quirming by respondents can avoid the eonclusion.
1959-}‘ ;ei;‘zgatf;zicd States v. Bitz, 179 F. Supp. 80 (S. D.N. Y.
aeiened, 282 F. 24 465 (C. A. 24 1960). Indictment
At o dismiglg);aatg in violation of Section 1 of tbe Sherman
Wiblie injury ecause of lack of sufficient allegations of
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i{l sales of a product of over-aj] Superiority, Thig formola.
tion—and not petitioner’s position—ig an attack on the
rule of reason. The public injury rule, as it was applied

by the court below, should be emphatieally and explicitly
rejected. -

THE AGA BRIEF.

A separate brief wag filed on behalf of Respondent A4
This brief urges that the restraint imposed by respond.
ents was not unreasonable because ‘“the restraints alleged
are permissible and sanctioned under the provisions of the
Lanham Act.”” (AGA Br. 9.) There is nothing in the
record to indicate that respondents’ trademark is regis-
tered under the Lanham Act, but their argument fails, In
any event, because:

““A trademark cannot be legally used as a device for
a Sherman Act violation, Indeed the [Lanham Act]* ‘
itself penalizes the use of a mark ‘to violate the anti

trust laws of the United States’.’’ Timken R-oﬂer
Bearing v. United States, 341 U. S. 593, 599 (191).

The AGA cuphemizes the refusal of the publie utilify
respondents to provide gas, and all of the other conduct
which respondents engage in to prevent the sal_e of no;-
AGA approved produets, as “successful.pr.omotwn. of t'e
trademark’’ (AGA Br. 12, 20)—and this 1t certalnlytls.
But this trademark is granted or withheld by a commItG 0:
which includes petitioner’s competitors. .(R. 5, 7,.9.] Aee‘d
says that the standards formulated by this comm;;t::tl}llese
not be “‘objective’’. (AGA Br.14.) It concedes o
non-objective standards require that all burners e
of metal—and that all burners made by tl‘le miﬂﬂ o
competitors on the committee who establish t Zseondents
ards are mectal. (AGA Br. 14.) It asks that ri l:md e
be permitted to continue to refuse the trad-elinar e or's
vent the sale of non-approved products like P

ics.
merely because they are made of ceramic



11

The use of materials has undergone a dram'fttic uI.)hea.val
n the last decade; ceramics are used oxtens::ely n l'ug?]
{emperature applications to replace metal’®*—but petl-
tioner’s competitors, whose produets are made of {netal,
stand as & competitive barrier to progress by .refusmg to
approve a coramic burner. This is not ‘“practical produc.:-
tion experience’’ as AGA suggests. (AGA Br. 15.) It 1s
the natural desire of competitors to maximize their profits
by excluding a new and possibly better product which they
do not make.

AGA also attempts to excuse respondents’ conduet by
the familiar technigue of segmenting the conspiracy
charged into component parts and then asking that am
independent and isolated analysis be made of each seg-
ment, which, standing alone, has the appearance of inno-
cence. Thus, AGA argues that it docs not sell gas (AGA
Br. 16), that it is not competitive with petitioner (AGA
Br, 18), and that it has ‘‘no commereial objectives.”” (AGA
Br. 10, 11.) Its denial of the seal to petitioner is called
“an expression of honest opinion.”” (AGA Br. 23.) The
refusal of the public utility respondents to supply gas is
excused beeause “‘it nowhere appears that any individual
gas utility company * * * did not have a valid reason for
such refusal.” (AGA Br. 16.) Petitioner, however, does
charige. a conspiracy to unreasonably restrain competitive
c?ndxtlons and identifies significant though differing func-
tions performed by each group of respondents in aid of

13. Eubank, “Some R 1
19, ) ecent Advantages in C 1cs,’’
Sﬁﬂ"t‘ffg Monthly, 120-125 (February, 19g51). n Geramies,” 12
dist ant;ges for the use of ceramies are the abundance, wide
nbution and general low eost of raw materials * * * At

:ie;atgfd :i:::pleratul:cs the ratio of the strength of ceramic to
pletely; * .E”Tﬂpldly inereases wutil the metal fails com-

Blfﬂ;:less Week, 48 (October 6, 1951).

Wy
NW ceram] i i
eramics are popping out with new and spectacular
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the conspiracy through both the horizontal gnq vertical
Orgamization of restrajnts, The AGA s an essential gle.
ment in the conspiracy since it is the device concocted be

manufacturing competitors and gas utilities to cffect fhe
restraint,

Overlooked by AGA is the firmly established principle
that acts which are otherwise legal violate the Sherman
Act when they become part of the sumn of acts relied upon
to cffectuate the conspiracy: American Tobacco Co. v,
United States, 328 U. &, 781, 809 (1946). Further, thy
it|is not necessary for cach conspirator to act identieally
or perform in the same manner to be an effective and
guilty party to an illegal conspiracy.

The AGA attempts to avoid these principles in rather
an unclever way. They state that:

“‘There is no allegation [in the complaint] that AGA

has induced or conspired with any of its utility e
bers to refuse gas to Petitioner’s Radiant Burner.

(AGA Br. 16.)

But the complaint docs allege that:

““* * * AGA and its utility members * * * effectuate
the plan and purpose of the unlawful * e cons.pn:?f(’;i’
* * * by refusing to provide gas for use in Plaintiff’s

Radiant Burner.” (R.7.)

If the AGA is correet that violation is avoided becaust
the AGA has no commercial objectives, then the couIS?
is clear for all those who would combine rather tban 5‘331
pete: act through a non-profit trade association zfilh o
Sherman Act problems are disposed of—toge.therd“;) o
competition which the Sherman Act was designe

tect.
It is submitted that this cannot be the law.
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CONCLUSION.

For the reasons stated, the dceision of the Courl of
Appeals should be rocversed and the cause remanded for
a trial on the merits.

Respectfully submitted,

Joux Q’C. FrrzGeravp,
10 South La Salle Street,
Chicago 3, Illinois,
Rrcuanp F. Levy,
105 South La Salle Street,
Chicago 3, lllinois,
Attorneys for Pelitioner.
Crarirs Frank Mazrixvo,
VIcToR NEDMARK,
Of Counsel,
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