14 THE UNITED STAYES DISTRICT COURY e
FOR THE NMORTHERN DISTRICT OF ILLINOIS =L ED
RASYERNY DIVISION - ‘

AR =9 1951
RADIANT BURNERS, INC., 81 ar_focioek .
-11lineis coxporation, WY w3, J'Qﬁﬂgaﬁ“"
FLERK
Plaiatiff,
va. NO. 57 C 1167

AMERICAN CAS ASSCCI2TION, a Rew York
megpbership corporation; PEQFLES GAS
LICGHT AND COEE COMPARY, em Illincls
corporaticn; NORTZERN ILLINGIS GAS
COMPANY, an Illizois corporation;

NCETH SHORE GAS COMPANY, an Illincis
corpevation; AULCCGAS COMPANY, am
Illinois cozpo-aticm; BRYANT MANU-
FPACTURING COMVANY, an Iliineis corx-
poration; DELCD APPLIANGCE DIVISICR

OF GENERAL SOTORS CORPORATICH, =2
Delsware cosporation; JANITROL HEAT-

ING AND L{R-CONDITIONIVG, a Diviasion

of MIDLIID~ROSS CORPORATECH, an Ohio
corperasion; MUBZLER CLIMATROL DIVISION
CF WORCEINCTCN CORPORATION, & Delaware
corporatieon; FERMAGIASS DIVISICH COF

A, §. SMEITH CORPORATION, 8 New York
corpozation; HEATING AND AIR-CONDITION.
Ire DIVISION COF STEWART-WARNER CORYORA-
7iC¥, a Virginia corporatiom; GEFERAL
ZLECTRIC COMPANY, & MWew York corpora-
ticm; VATURAL CAS PIPELINE OF AMERICA,

a Delswars corporacion; TEXAS-TLLINDIS
MATURAL GAS £0., 2 Delasware corporation)
ESRIL ¥, BIORE; REMICK McDOWELL; BERRARD H.
WITTMANN; DAWIEL E. COLLINS; MARVIN
CHANDEIEZER; £. E. SHEEHAN; apnd ROY B, JONES,
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Defendanis.

THIRD AMEXDED COMPLATHT




RADTANT BURMERS, INC., by itz attorneys, LEE A. FREEMAN,

RICHARD F. LEVY and VIUTOR NIIRARK, brings this action against

Ll-’
&
&

the defendants and complains and allsges a5 follsws:

i.

Jurisdietion

1. This complaint i filed and proczedings are instituted
against the defendants under Paragraphs & and 16 of the Act of
Ccngrass of ﬂétwber 15, 1914, ﬁhapu 323, 38 Star., 731 amd 737,
25 anmended, entitled “Am Act to Supplemenc Existing Laws against
Unlawful Restraints and Monopoliss, and for Other Purposes,”

comuonly knowm as the Clayton Act, 15 U.8.L,, Parss. 15 and Z4h

gl

in crder to recover the demages sustaived by pisinriff by reason
of the defendants’® wiolarionz of Pars. 1 of the Act of Congrass

of July 2, 1890, Chap. 647, 2& Stat. 209, as amended, entitled
an Act to Protech Trade and Commerce against Umiamiul Restraints
and Monepoliles,” commonly koown a3 the Sh@t@ﬂy Act, 15 ¥.85,C.,
Para, 1, and to have injunctive ralief againat sald unlawful

conduct by defendants.

2. By virtue of Para. 14 of the Clayton #ct, 13 U.5.C,,
Para. 24, the violations of the Sherman Act by the corperstions

hersinatter described are deemsd s3lso to be violations by the

-



individual directors, officers, or agents of sueh corporations
who suthorized, ordsred, or did any of the acts comstituting in

whole or in part such violatioms.

3. The defendant, AMERICAN GAS ASSOCIATION, INC. {(herein-
after called BAGA'), does businesg in the Northern District of
1iiinois, and other states of the United States in that it sends
its agents regularly and systematically into the Northern Dis-
trict of Illincis, and other states of the United States to in-
spect ?roducts of manufacturers of gas eguipment whose products
have been approved or listed by AGA and recelves money from such
manufac:urers for such inspecticns. The defendantss‘other than
ACA, tramsact business and are found in the Northern District of

illinois.

X1,
Plaintift

4, The plaintiff, RADIANT BURNERS, INC., is an Illinois
cazpmiatiﬁn engaged inm the business of manufacturing, seiling and
distributing zas conversion burners, gas uni;s for installatiom
in gas furnaces, and gas furnaces (hereinafter c¢alled “Radiant
Burmer"), for space heating of homes, commercial and industrial

places cof business.
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" Defendants

5, The defendants to this Third Amended Complaint are as
follows:
a) AGA, a membership corxporation orgsnized
under the laws of the State of New ¥York, which includes
the fpllowing classes of memwbers:

{i) Practically all, if not all, of
the gas public utility companies, including
the defendant utilities, whick have franchised
mongpolies in the various states of the United
States to furnish gas to the publicg

{ii) Manufacturers of machinery, appli-
ances, eguipment, accessories and devices
used or useful im the ceilection, transmission
and distribution of gas, including the defepdant
manufacturers;

{iil) Pipeline companies which transmit
bulk natural ges fxom piaces of origln to gas
public utilities and large industrial users
of gas, including the defendant pipeline com=
panies; and

(iv) iIndividusl members who further or
-c8TTY out the purposes of AGA as herein described,
including the defendant individuals.

by Uzdliries:

The Pecplez Gas Light and Coke Cowmpany,
an Ililnols corporation;

Nozthern Iliinois Gas Ceompany,
an iliinols corporation;

NMerth Shors Gas Company,
an Illincis corporatiom.

hgﬁﬂ
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distributors of gas converslcer burners and gas furpaces:

Autogas Company,
an 1llinods corporation;

Bryant Manufacturing Company,
an Illinsis corporation;

Delco Appliance Division of Gemeral
Motors Corporaticn, a Delaware cor-
poration;

Janitrol Heating apd Air-Conditieming,
a Divisicn of Midland-Ross Corporxation,
an Ohlo corporation;

Mueller Climatrel Division of Worthington
Corporation, a Delaware corperation;

Pereazlass Division of A, O. Saith Cor-
poration, a Mew York corporatiomn;

Heating and Air-Conditioning Division
of Stewsrt-Warner Covporatiom, a
Virginia corperation; and

General Electylc Company, & New York
corporation.

d) Pipelimes:

Natural Gas Fipelime of Amerieca, a
Delaware corporatiom; and

Texas=111linpds Mstural Gas Co., &
Delaware corpovation,

e) Individuals:

®slkil I. Biork, Poxmer Chalrman of the Bosrd,
Peoples Ces Light and Coke Cempany, Director,
AGA3




Remlek MeDowell, Chairman of the Boaxd,
Pepples Gas Light and Coke Company,
Member, AGA:

Bermard H. Witimann, Vice President,
Peoples Gas Light and Coke Company,
Member, AGA;

Daniel E, Coliins, Manager, Sales Engineering,
Paoples Gas Light andéd Coke Company,
Member, AGA;

Marvin Chandier, President,
Borthern I1linois Gas Company,
Director, AGA;

E. D, Sheehan, Executive Vice President,
Northern Illimois Gas Couwpany,
Member, AGA; and

Roy E, Jomes, President,
North Shore Gas Company,
Member 2 AGA .

17y,

Hature of Trade and
Commezrce Involved

The Rediant Burmer 1s manufactured by plaintiff in

. Lombavd, Illinois, of materlals and component parts purchased
féem producers and menufacturers located in Tilincis and inm
states of the United States other than Illincls, which materials

and component parts are shipped Irom those states into Illimols.

Plaintiff has s¢ld apd dlstributed the Radiaht Buxrner
frxom its places of menufacture in Illinois Lo states of the

United States other than Iliinois. A8 a dlreset result of the

ﬂﬁ‘.
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combination and conspiracy alleged, plaintiff has been unreasonably
restrained and prevented from competing for the business of
selling the Radiamt Burper in Iliincis and states other than
Illineis where it has therstofore coapleted sales or has attempted

to make sales,

v,

Qffensges Chgrged

8, Commencing prior o Januarﬁ 1, 19459‘and econtinuing té
and including the date of £iling éf this Third Amended Complaing,
defendants, together with other members and non~Gembers of AGA, gas
public vtilities, gas pipelines, manufacturers of gas é@nvarsion
burners and gas furnacas, and tcgethgr with persons, firms and cor-
porations teo thiz plaintiff unknown, havé been and are mow engaged
iz an ﬁnlawful combination, comspiracy amnd cmncertlmf action to une
reasonably fg@tr&im and eliminate the competition of plaintiff,
and te foreclose plaintiff from the market in violatles of Section

1 of the Sheraam Act,

9, The defendants bave unlawfully conspired and combived,

and ave przsently unlawiully conspiring and combining, with



zach pthey, and »iih others Dol nsmed 35 defepdants hereln, in
viglation of Secilsen 1 of the Sherman Act, for the purpose, among
others; of controlling the manufacture, sale, distribution, in-
stallation and use of gas conversion burners, gas furnaces, and
gas heating appliances, equipment, accessories and devices, i
the manner described as follows:

a) The defendant, AGA, maintains laboratories in
Cileveland, Ohio, and Los Angeles, Califormla, which partici-
pate in the establishment cof conmstruction requirements an&
purpert to test the vtllity, durability and safety of
gas ourners and other gas equipment. These requirements
and tests by AGA are not based on valid, unvarying, ob-
jective standards, and AGA can arbltrarily and caprici-
cusly make and does arbitrarily and qapricicusly make
determinations in respect eof whether a glven gas con~
version burmer or gas appliance, equlpment, accessory
or device is adequatély constructed oz hes passed its
tesﬁu AGA then affixzes its "Lsboratories Approval Seal”
or "Laboratcries Listing Symbol® only on those gas con~
version burmers and gas applisnces; equlpment, accessories
and devices which mee: prescribed construction reguizxe-
ments and which ACA has determimed have passed its test,

b)Y At ail times material, an ACGA Subcommigtee

xisted apd funciliconed, knowm as the "Subcommlttez on

-
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Gas Converslion Buxpers.,’ A majcrify of the members

of this Subcommitiee were 2nd ars zanufacturers of gas
conversion burners and other coppetitive gas appliances,
equipment, accessories and devices. These manufacturers
were and ave competitors and potential competitors of
plaintifsf.

c) The "Subcommittee om Listing and Enstallatibn
Requirements for Domestic Gas Conversion Burners" estab-
lished comstruction and other requirements for gass con=
version burners of the type manmufactured and distributed
by plaintiff, which requirements had to be satisfied in
order to recelve AGA approval or listing, At all times
material, the Subcommittee's regquirements and 1abora£ory
tests were not based on ¢bjective standards, were in-
filuvenced by maaéfaczurer sesbers of AGA, some of whom
aTe ip competitiom with plaintiff, and thus its determira-
tions could be made arbitrarily and capriciously and
could cperate to arbitrarily deny and foreclose plainiiff
from receiving ACA appreoval or listing. These reguirements
have, at ail times wmaterial, been enforced by the AGA, its
committees and laboratories,

@) The AGA Subcommittes on Listing Requirements for
Domestlc Gas Conversion Burpmers, and izs ﬁuoxking group,”
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has speeifically demied AGA sppreval or Listing ko
the Radiant Burner.

e) The gas public utility defendants are regulatea
monopelies in the various communities which they serve,
and as such, have power to influence, and have and do
influence, prospective purchasers of gas conversion
burners and other gas equipment mot to purchase and use
the plaintiff’s product.

£) The defendant utilitiesa'pipelines, mapufacturers
and individuals, as well as individuals, firws and cer-
| perafions to éhe plaintiff unknown, have jolmed AGA, or
haccepted mewbershlip in AGA, for the purpose, among other
things, of controlling the manufacture, sale, installation
and use of gas conversion burpexs, gas furnaces and other
gas eguipment.

g} It has nuﬁ been and is not now pessible to suc-
cesafully sell, market and distribute the Radiant Buzmer
mapufactured by the plaintiff, since it is not approvad
or listed by AGA, because ACA and its gas public utiliry
and individual members have effectuated and are effectuating
the plan and purpoie of the unlawfnl cembination and cone
apiracy alleged hereln by conduct and action, iﬁ;luding:

{i) The refusal to provide gas for
use in the plalntiff’s Radiant Burner on

the alleged ground that it 1s not approved
or 1listed by ACA.

«10-
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§2L) ?ha anmi or witbdrasel of asithorizas
Tion ood Qeri 1tden of Q@&lvﬁs 2% gas comvaerslon
burners and gas egua@meng who handle or se2il tue

plaintiff’s Radisnt Burner.

{3i1) The preparation and circulation of
false and wisieading rveports Lo the sffect tChat
unleas gas spplisnces, aquigmemt, acceasories,
éevices, mechanisms and preﬁmczs are approved
or ilisted by AGA, they are unsafe or anrelizble
or are lacking in durabiligy.

{iv) @Gas utilities, whichk have the first
contact with prospeetive purchasers of gas con-
version burpezz and other gas eguipment, have
discouraged 2md de agw discourage these prospee-
tive purchasers frcm purchasing and imstalling
the Radiant Buraer, whigch iz not approved oz
iisted by 484, 20d cogouzage such prespective
consuners o purchase only AGA-approved products
by, among other actions, permiftivg gas sppllances,
equipment, accessorles and devices approved by AGA
to be exhibited in the publie areas of thelr show-
roops and stores, and by vefusing to permit the
exhibit of gas applimacas, equipnent, accesscries
cnd devices (inecloding ths plaintiff®s) which have
not been approved or iisted by AGA.

) The plan and purpose of ACA and its fellow-consplra-
tors, including the @esendarts herein name 80, weubers of thﬂ
illezal cﬂmbiaa&i@m and conspiracy herein allsged, o work
together to 2 single epd @élxesszéﬂniméthe trade snd eome
WETLS @ﬁ'm@aﬂf&@@ﬁf@ﬁs,ﬁﬁ gas appliances, equipient, access
sories and devices wot ap@r@wed g 1listed by AGA, imcluding
the Rediast ﬂgr@éﬁg'ia shown by Eﬁelﬁallawiﬂg statement made
in 2 breochure pﬂbiﬁﬁh@ﬁ by AGA emtitled, “ﬁhﬁ%'ﬁ@u Should

K&au Abmit Your ILabowatoxies”:



*The Appzovail Plan - Quy Theme Song.

"Qur basic theme song is the Approval
Plan. Through voluntary national standards,
or a8 we call them requiremernts, the plan
seeks to provide copsumers with safe gas ap-
plisnces and accessories of substantial and
durable comstruction which will give satis-
factory pevfcormance when properly installed,
Wot coly must we be familisry with the theme
song, but we must all sing in tune if we
would be successful, * % #

L2

“Don't accept equipment whick i3 not
ACA-approved,”

Vi,
Damages
30. Pagent Mo. 2,781,088 has been issued to the plaiaziff

eovering theiﬁaé;ant Buzmer, Said yataa&ragﬁlicazign was pending

£from Novembezr 20, 1932.

ii. Plaintiff has heen prevented, by the unlawful combins-
tion and comepiracy alieged herein, from making sales of its |
Radiant Burmer, and from realizing substantial proiits thérefram.
The Rsdiant Burner is safer and wmore efficiént than, aaﬂ just as
duxable as, gas conversien burners which AGA has approved. Im
addition, plalntiff has imcurred substantial expemses in commecs=
tlion with the development and promction of the Rediant Buremer

end has suffered smbsﬁamtiai injury to 13 zeputation and good will,

12
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vsiness and prop-

UJ

Plaintifil has auziained actual damsage in 1ts
2rty o the data of this Third Amended Complaint by resson of
defendants’ unlewful vinlation of the Fedeval anti-trust laws
in excess of EICHT MILLION {$8,000,000.00) DULLARS. PFlaintifi's

roral damages being trebled, as provided in the Claytopn Act, sre

in excess of TWENTY-FOUR MILLION ($24,006,000.003 DOLLARS.

12, The aforesaid conspiracy is continuing and will comtinue
to nause irreparable loss and damage to the plaintiff and to the
public unless equitable relisf is graoted. ¥Ho complete and ade-

gquate remedy at law exists.

WHEREFORE, plaintlff prays that after a hearing:

{8} & joint and several judgment bz entered
szainst rthe defendants in the toral amsunt of
THENTY-FOUR MILLION (324,000,000.00) D@LLARS in
favor of plaintiff;

{8} In additiom thereto, thers be allowed by
the Court to plaintiff its reasonsble attorneys® £ees
and cost of suit as provided by statute;

{C) . The defendant, Aﬁﬂe'iis direcrtors, ofiicers,
rapresantati#esg agents, attoxneys and esmplovass, de
en &ined and restrainsd frow assuming to pass u@mﬁ the

acceptabliley of gas conversion burners and equipment,

213



2nd b2 further ovdered to noptify 51l ACGA members and
211 &istributers and users of gas conversicn burmers
aaﬂ.gas equipment of the provisions of this injunction;
(D) The éeﬁ@ants s thelr directors, officers,
rep:eéentatives, agents, atiorneys and employees be
enjoined and restrained from preventing or hindering
plaintiff from selling, distributing, marketing and
installinz the Rsdiant Burnsy. -

(E}) The Court grami such other and further xelief

83 it may deem praoper. ‘
\ Dl

I i i s
Lee A, Freeudn
‘105 B5. LaSalle Street
o 3, Tilineis

\M

" Richexfi F. Levy
105 3, LadSalle Street
Chicage 3. Zllincis

Victor Nevmark
10 8. iaSalis Strest
Ghicazp 3, Ililncis

Attorneys for Plaintiif,
RADIANT BURKERS, IHC.
DATED: Mazeh 9, 1961



JURY DEMAND

The plaimtiff purpguast to Rule 38 of the Rules of
Civil Procedure for the District Cowurts of the United Staten
hag demanded amnd doss npow demand a twial by jury of all issues
tendered by the above and foregoiag cnmpiaintu except the isszne
of whether or mot the plaintiff is entitled e the eguitable

injunceive rellef prayad.

RADZ&NT BURNERS, INC., Piaintiff

I\
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mhard F. Levy

Vol Ne A

Victor Neumark

its AttozTmeys

Lee A, Fraeoman
icna?d Fo lavy
@..wvr- 1?‘?9
L@5 3., LalSsile Street
Cuicaze 3, Iliincis
Adover 3-5935 o
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Victor Hepmerk
1{} ':).J .;L-\Je. éll‘ﬁ 13 uﬂ-a?v—
Chicage 3, Iliinoisz
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1¥ THE UNITED STATES DISTRICT CCURT - =
FOR THE NORITHERM DISTRICT OF ELLEE@ZSy?f/ r 3 in %z :
EASTZRN DIVISION &
ADD 0B 1)
RADIANT BURNERS, INC., am y APR 26 1581
Tilinols corporation, , AT......0°CLOCK ooreoooemne
. JOHNBSON
Pleintiff, } ROY H. JORNSOE
V8. }  NO. 57 C 1167
3
AMERICAR GAS ASSOCIATION, INC., a )]
New York membership corporation; )]
PEOPLES CAS LIGHT ANMD COKE COMPANY, J
a8 corporation, et al., )
Defendants. )

AMENDMENT TO THIRD AMENDED COMPLAINT

The Thivd Amended Complalnt is hereby emended in the

following particuvlars:

The name “BRYANT MANUFACTURING COMPANY, am Yllinocls cox-
poration,” is deleted from the caption and Erom Parazraptt 5{c)
of the Compialnt as 3 party defendant, and there is substituted
in L5 place the name “BRYANT MANUFACTURING COMPANY DIVISION OF
CARRIER CORPDOAATION, a Delsware corporaticn,”™

R&@E&§%2§URNERS, EHC,, Plaingifs

By‘ | N/ [\E%W/b——\

‘7§ij;/ A, Freeman
L NA)
Richazd ¥, Levy
Suite 1220 - 105 8., LaSalle Bt.
" Chicage 3, Ililnoils - A 3-6939

VBN

Victor Neumark
10 8. LeBalle St., Chicage 3, ILl,

“Its Atkorneys

DATED: aAprdl 24, 1961.
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