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l. INTRODUCTION

In denying the motion to certify a class, theu@ held that Plaintiffs failed “to provide
adequate support for, or confirmation of, [Leamla@hgory that there wae rigid wage structure
such that an impact to some of Defendaetsployees would necessariigve resulted in an
impact to all or nearly all employees.” Ordedat In granting Plaintiffs a second chance, thej
Court required persuasive, “properly analyzetlable evidence” that the alleged conspiracy
caused compensation reductions that “would Hmeen felt not only by employees who would
have been recruited, but by all employees [class]-witl.at 21, 18-19 (citation omitted).

Plaintiffs’ response falls far short of thisquired showing. Despite a mountain of
discovery taken since the lamsbtion, Plaintiffs cannot suppdtteir “theory ofa rigid, linked
wage structure”id. at 36 n.11) with the rigor anaivincing proof required by Rule 23.
Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1432 (2013). Nothinghe additional depositions
or documents remotely supports the existenadofpensation structures in which raises for
some employees would “ripple” across all 2,53f6eajob titles and 61,66@iverse employees if
the proposed class at seven very different companies.

Nor does Leamer’s new report carry Plaintiffs’ éem. Each analysis in his report relieg
on compensatioaverages that deliberately mask the individiwariations at the heart of the
guestion raised by the Court’s Order. Obseg\uhat average compensation for a job title has
increased says nothing about the distributibthe increase among employees; for example,
average compensation for a job title increas@ssifone employee out of the hundreds in a job
title gets a raise. Yet Leamer relies on compensatyverages for job titles and firms to conclu
that wage increases are “sharegl/en though the actual data shewle variations in pay raises
and cuts for individual employees. Because @y@g ignores such individual variations, court
have rejected this approach as a way to sthevwredominance of common issues for purpose
class certification.See, e.g., In re Graphics Processing Units Antitrust Litig. (“GPU”), 253
F.R.D. 478, 494 (N.D. Cal. 2008peed v. Advocate Health Care, 268 F.R.D. 573, 590-92 (N.D.
lll. 2009).

Leamer (who is not a labor economist) untteod the Court’s question required a focus
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on individual data (Leaméf84:7-17), but he rejected that approadndt 537:5-15, 575:12-
576:7). Leamer explains that “indilual data is likely to be domited by forces that operate at
the individual level” (Leamer Il § 19), and insighat individual compesation variation does nof
matter “for this exercise.” Leamer 667:3-F2ealso id. at 537:5-15, 575:12-576:7. But
individual compensation variatios precisely what matters. Alsidge Alsup held in similar
circumstances, it is Plaintiffs’ “burden stvow that individual differences . could be accounted
for, not that individual differaces could be ignoredGPU, 253 F.R.D. at 494 (emphasis in
original).

To address the Court’s question, Defartdaexpert, KevirMurphy—whom Leamer
recognizes as a “preeminent” labor eamedrician (Leamer 608:4-7)—examined the
compensation histories of individual employed&#e results show highly individualized
compensation patterns that behe existence of the rigid wagéuctures required to support
Plaintiffs’ theory of classwide impact. Whether tteta are analyzed at the firm or job title lev
there are enormous variations in individuaingensation. Employees with the same job title
routinely receive compensation decreases of 20#ave in the same year when other employ
in that title receive pay increases of 20% orenoBy averaging compensation and ignoring th
individual differences between employeBintiffs do not meet their burden.

The flaws in Leamer’s analyses go beyondarele on averaging. Leamer admits he hg
no method to explain how changes in compensaaid actually be translated across a firm.
Leamer 659:2-4, 659:23-660:3. Nor can he poirt $mgle instance iwhich a ripple effect
occurred for any reason, despite the fact tlo&d calling, recruiting, and hiring from many
different sources—including among Defendantwek place “each and every day” before,
during, and after the class periddl. at 722:19-723:4, 828:13-21.eamer’s hypothesis is that
“internal equity” and a “somewhagid wage structure” at eaddefendant caused “sharing” of

compensation changes among class membershi8analyses cannot determine whether his

average correlations are explained by factorsatjpey at the firm level having nothing to do with

“sharing,” such as a Pixar firm-wide bonus, an Intel pay freeze, or similar circumstdnae.

743:6-12, 838:22-839:12; Murphy II 1 12, 37-38us, aside from #ir fatal reliance on
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average compensation, Leamer’s new correlatiwhragression results prove nothing relevant

classwide impact because they would produce the sasués if his “sharing” hypothesis is false.

Leamer 528:7-16, 695:3-6, 703:21-704:11, 72341840:6-13, 841:4-11; Murphy II 11 31, 43¢

44; see Order at 36-38 (finding Leamnis charts “consistent” witltwo opposite conclusions).

Ultimately, Leamer admits the impactaifiy, of a reduction in cold calling on class
members “would depend” on the “case-by-casefumstances of each class member, what
information she would have received, and her rgaria exercise of disetion, none of which he
has considered. Leamer 503:25-504348:7-544:25, 620:18-621:5, 624:25-625:15, 628:19-
630:4, 690:5-15. For the Technical Class, 11,850 differe@nagers exercised their discretion
set compensation based on their eaibns of each employee. Because individual factual isS
would vastly overwhelm any common questiahg, Technical Class naot be certified.

Perhaps recognizing that Leamer cannot suppeirt tiieory, Plaintiffs offer a new exper
Kevin Hallock. He makes the unremarkable obaton that each Defendant used “formal and
structured compensation systems” and “principlesteinal equity.” Yet the most Hallock can
say is these systems “could” “potentially” (not “wdyilas Plaintiffs say) “lead to systematic p3
effects.” Hallock 1 195-96, 201, 224, 227, 229; Mdt13. Hallock was not even asked to
consider whether any “systemapiay effects” actually occurred ahether the “pay structures”
were sufficiently rigid to support Leamer’s theoi§ee Hallock 22:22-23:20.

Finally, Plaintiffs spend pages reciting esttte of the alleged agreements, the Norther
California film community, and the late Stevébdballeged personality traits. But despite
reviewing thousands of additional documents @hkihg nearly 50 more depositions of CEOs 4
other executives, Plaintiffs only offer the saknad of evidence about the existence and allegg
purposes of the agreements that the Court ajreaamined at length and found insufficient as
common proof of impact. Order at 21-33. Nafi¢hat evidence speaks to the Court’s questiq
of whether Defendants had such rigid wage stinest “that an impact to some of Defendants’
employees would necessarily have resulted immgoact to all or nearly all employeesld. at 43.

The individualized nature of each employesisnpensation is precisely why courts hay

denied class certification in \ga suppression cases like thisgsewhere the proposed class wa|
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much smaller and far more homogeneous and everdustries characterized by “structured”

compensationSee, e.g., Reed, 268 F.R.D. at 582, 592 (denying certification of class of Chicago

nurses despite plaintiffs’ claimdahdefendants used a “fixed pstyucture” and “wage grid” to sg
nursing wages). Plaintiffs ignotlkese decisions in their new tiam. Because Plaintiffs have
failed again to show there is common proof tlaasuppression of wages to some employees
would have affected all or nead®yl Class members” (Order at 45), and for all the other reasg

previously advanced by Defendantsrtification should be deniéd.

. PLAINTIFFS AGAIN FAIL TO S HOW THAT AN IMPACT TO SOME
EMPLOYEES FROM THE ALLEGED CONSPIRACY WOULD NECESSARILY
HAVE HAD AN IMPACT ON ALL OR NEARLY ALL CLASS MEMBERS

A. Leamer’s Analysis Fails Because It Ignores Individualized Variations And
His Results Do Not Support Plaintifs’ Theory Of Classwide Impact

The Court found Leamer’s prigtatistical analyses insuffemt to show classwide impac
because, at most, each showed only averageesall effect withoutlemonstrating that a
reduction in compensation for some would affedbstantially all class members. Leamer’s
Conduct Regression was a method only to shamégalized harm” anttlass-wide damages,”
not to show that the “effects of the anti-solictatagreements would have spread to all or aln
all employees.” Order at 34. Leamer’s “Common Factors Analyses” were inadequate bec
they showed, at best, “that factors such asretan employee works and what an employee d
play a large role in determining the employesgtary,” without demonstrating that the alleged
agreements had an effect common to the claksat 36. Finally, Leamer’s “Compensation

Movement Charts,” which dealt with averagengensation by job title, netith compensation of

—+

ns

oSt

ause

DES

individuals within job titles, werenadequate because they did not reflect a representative sgmple

of job titles, they were congent with a non-rigid wage sttture, and even the handpicked,
averaged job compensations “did not show $addries moved together in every yedd’ at
36-38 & n.14. Many actually “moved in different directionsd:

Leamer presents new correlations and regvassi Each analyzes two types of data:

! Defendants intend to preserve all prior argutm@nd evidence showing that Plaintiffs have
failed to satisfy Rule 23 and thiaéamer’s opinions are inadmissible.
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average compensation by job title and averagmpensation of jofitles grouped by “decile”
(roughly speaking, one-tenth of each Defendantisssmembers). All the analyses suffer the
same basic flaws as Leamer’s first effort: thteadaeamer used are improperly averaged to mj
individual variation; analyses afidividual and job title data camtdict Leamer’s results; and thq
inferences Leamer draws from his statisticalites are logically unsound and contrary to basid
economic principles. As demonstrated beloeamer’s opinions fail to safy Plaintiffs’ burden
to show with “convincing proof” that impact can sleown for all or nearly all class members “i

one stroke.”Wal-Mart Sores, Inc. v. Dukes, 131 S. Ct. 2541, 2551, 2556 (2011).

1. By Relying On Averaging In All Of His Analyses, Leamer Improperly
Masks Substantial Variationsin Individual Compensation

Leamer begins by comparirgerage compensation by job title withverage overall
compensation for each Defendant. As expkdteamer finds some correlation (“movement
together over time”) between these two averagéss result is not sprising given that both
averages would be affected by some faatoramon to compensation, such as company-wide
changes triggered by pay freezes, industry ldegelopments, and new product initiatives.
Leamer 743:6-12; Murphy 1 12, 37-39.

Leamer then performs what he calls a “kofda sensitivity analys” on his correlations
by using regressions to examine whether avetaggensation by job title is better explained
two “internal” variables (includlig average total compensation}wpo “external variables” (such
as percent changes in software jobs e$lan Jose area). Leamer 570:13-571:9, 606:16-22,

742:21-743:5. The regression exercise isy\Menited in—in scope,” merely designed “to

demonstrate that those correlati@me not entirely misleading.Id. at 528:23-529:14, 755:13-17.

But Leamer’s analyses reveal nothing altbetcritical issue that led the Court to deny
class certification. By averagd the compensation of all empé®ss who hold the same job title
or fall into the same decile, Leamer necessavipes out the very thinge is supposed to be
measuring—the significant vatian in individual employees’ compensation. Such variations
show that an impact on compensation for sompleyees would not “necessarily have resulteq

in an impact to all or nearlgll employees.” Order at 43.
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Leamer’s correlation of averages would le#te same conclusion regardless of wheth
all employees with the same job title received identical or vastly different compensation ov
and whether their compensation moved in loggir in opposite directions. Leamer 785:25-
788:16. As a result, average compensatiorobytijfles would correla with average overall
compensation even if only a few employees in gabhitle were impacted while the rest were
not. Almost all Defendants’ jolitles contain numerous employeseme contain more than 50(
Murphy Il, App. B. If even a single employeeaach job title saw increased compensation as
result of cold calls or for any other reason et compensation of allloér employees remained
unchanged, Leamer’s model would still show positerrelation of all job titles to the class
average. The average compensation in eactitielbvould go up and the average compensatiq
of the class would go up, even though there nea%ipple” or “sharing” at all from the few
employees to the rest. By relying on averageamer’s analyses are not even designed to
address—and do not cure—the problems thathedCourt to deny certifation of the proposed
Technical Class.

Leamer concedes as much: “I have chosemaid first with the title averages, because
theindividual dataislikely to be dominated by forces that operate at the individual level . . . .”
Leamer Il 1 19 (emphasis added). But these “foticaisoperate at thedividual level’—such as
the discretion of thousands of nagers across the country wheepay increases to some but
not to other employees—are theywéactors Leamer must show dot predominate. Plaintiffs
cannot meet their burden by simply assuming awegethat dominate at the individual level.

This kind of improper averaging has led couefseatedly to deny dda certification. In
GPU, Judge Alsup denied certification becausehe®, the plaintiffs’ expert “chose &werage
certain products and purchases with onelaratind then correlatestead of correlating
disaggregated data for indaial products and particular customers.” 253 F.R.D. at 493
(emphasis in original). As Judge Alsup rihtdu]sing such averages can lead to serious
analytical problems” because they “can hidbstantial variation across individual cases, whic
may be key to determining whether there is common impéadt.at 494 (quoting ABA Section

of Antitrust Law,Econometrics: Legal, Practical, and Technical Issues 220 (2005))see also
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Paul A. Johnsorilhe Economics of Common Impact in Antitrust Class Certification, 77 Antitrust
L.J. 533, 544 (2011) (“while an average may beuldef the fact finder's merits determination
(e.g., how likely an effect of the alleged condwes on average), it is completely unrelated to
class certification”). By usingverages, the expert “evaded teey burden that he was suppos
to shoulder—e., that there is a common methodologyneasure impact across individual
products and specific direct purchaser&PU, 253 F.R.D. at 493.

For the same reason, the courReed denied class certification where the plaintiffs

alleged the defendants conspiredtppress the wages of their iggred nurse (RN) employees.

The plaintiffs’ expert compared average wagedenve an average \ga suppression for all
employees in the proposed class. 268 F.R.D. at 590-92. The defendreats pnoduced
evidence of variation in their employees’ comgetion, including differences in wages and rat
of change in wages over time. Finding the expéfirst, and critical,flaw is his reliance on
averages,” the court explained the “use of ages, when applied todbke facts, unacceptably
masks the significant variationId. at 591-92. The “relatermovements of mewverages
(means) do not prove common impact to indidl RNs. For example, mean wages for
Defendants’ RNs could move togetteven though particular Defemds gave larger increases |
certain, hard to find nurses, aswhaller increases to otherdd. at 592 (emphasis in original).
The court concluded, “Even if one assumesatierage wage was reduced by the alleged
conspiracy, that would not mean that all memslmdrthe proposed class suffered a reduced w4
or that any reduction for an individual nurseulcbbe calculated in a formulaic way by commor
proof.” Id. at 590-91. The plaintiffs thus failéo meet their burden of showing a method
“‘common to the class that can determine impact with respect to each class mdohlzr391.

This same conclusion applies to Leamer’s apprdach.

2 Just like Leamer, the expert@PU asserted that considering imitiual data was unnecessary
and that by averaging “one camuee the individual differences some of the dimensions that
affect price.” GPU, 253 F.R.D. at 494. Judge Alsup g that excuse, holding it was the
expert’s burden to show thaadividual differencescould be accounted fonot that individual
differences could be ignoredId. (emphasis in original).

3 See also Blades v. Monsanto Co., 400 F.3d 562, 573-74 (8th Cir. 2005) (evidence that allege

conspiracy increased average prices waufficient to show common impach);re Flash

Memory Antitrust Litig., 2010 WL 2332081, at *10 (N.D. Caurde 9, 2010) (“looking only at an
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2. The Data Leamer Ignores Show Broad Dispersion In The Levels And
Changes In Individual Employees’ Compensation

Leamer admits that individual variation “could matter” when answering the Court’s
question, but claims it does not because “I think that that correlation of the average is going to
carry over to the individuals unless the individuals are really unusual.” Leamer 789:18-790:22.
Leamer studiously avoided testing this critical assumption. 7d. at 794:9-12. Murphy, on the other
hand, has carefully examined variation at the individual employee level. Murphy’s analyses
demonstrate a broad dispersion in both the levels and changes over time in individual employee
compensation. These results clearly show it is wrong to infer that an increase in compensation for
some employees would “necessarily have resulted in an impact to all or nearly all employees.”
Order at 43.

To begin, Exhibit 1 in Murphy’s report shows compensation changes over time of all
employees who held a particular job in 2005 at each Defendant. Murphy II q 14, Ex. 1. In year
after year for each cohort, some employees’ compensation went up while other employees’
compensation went down. For example, the chart below shows the compensation over time for
all Adobe employees who held the title ‘_” i 2005. Each line represents one
employee-

Exhibit 1 Adobe
There is Substantial Variation in the Cumulative Change in Total

Compensation Among Employees with the Same 2005 Job
Adobe —h

400

W

o

o
1

Percent Change
N
o
o
1

2005 2006 2007 2008 2009 2010

average price trend . . . obscures individual variations over time among the prices that different
customers pay for the same or different products™) (emphasis in original); Somers v. Apple, Inc.,
258 F.R.D. 354, 360 (N.D. Cal. 2009) (criticizing “aggregation of data which “cannot be reliably
applied to the complex product and pricing dynamic underlying the claims in this case”).
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These data show that an increase in some employees’ salaries does nof result in an
increase for all other employees, even when they hold the same job in the initial year. From 2005
to 2006, for example, a number of employees saw increases in compensation of more than 50%,
while many other employees’ compensation dropped during the same period. The following
year, a number of those employees whose compensation increased substantially in the prior year
saw their compensation drop, while other employees’ compensation increased. This pattern of
significantly different compensation outcomes among peers repeats throughout each of the five
years depicted in the chart. By the end of the five-year period, some employees’ compensation
has increased several hundred percent from 2005, while many other employees’ compensation
has dropped over that time. These results are flatly inconsistent with a rigid wage structure that
would propagate wage increases from some employees to all or nearly all the class.

The cohort of Adob_ employees is no outlier. Similar patterns are
replete throughout the data. Exhibit 2 of Murphy’s report shows the dispersion of compensation
changes from 2007 to 2008 for all employees in the three job titles with the most employees at
each Defendant. Murphy II § 15. The chart below shows the changes in compensation from

2007 to 2008 of all Google employees holding the title Software Engineer III, the most populous

job title at Google in 2007. This chart shows that_

There is Substantial Variation in Total Compensation Changes
Among Google Employees in the Same Job in 2007

Number of Employees

Percent Change (2007-2008)

| Decrease O Increase
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This same broad dispersion persists throughout each of the Defendants’ employees, even
after accounting for age, tenure, gender, and job title. See Murphy II ] 16-17 & Exs. 3-4. For
example, the chart below shows the very wide distribution of compensation changes around the
mean for all Apple employees from 2001-2011 after controlling for age, tenure, gender, and job

title:

There is Substantial Variation in Total Compensation Changes at
Apple after Adjusting for Individual Characteristics and Job Title

Share of Employee-Years (%)

Deviation from the Mean Change (%)

In the first round of briefing, Plaintiffs at least attempted to show there were only minimal
differences in compensation among a few groups of similarly situated employees. Both examples
showed just the opposite, demonstrating substantial dispersion of compensation. See Murphy II
18 n.13 & App. A. This time, Plaintiffs have not even tried to make such a showing. The
reason is simple—Defendants’ compensation systems are far from rigid compensation structures
like “school teachers and firefighters” (Hallock 9 206) or a “civil service type system” (Leamer
771:14-772:5). Rather, they reflect the considerable discretion accorded thousands of managers
across the country to make individualized compensation decisions for tens of thousands of
proposed class members who have entirely different skill sets, experience, and performance
levels. See Murphy II, Exs. 2-3 & App. B. Murphy’s results show that Leamer’s averages mask
this reality.

The impact of this analysis is clear: Defendants substantially differentiate individual
employee compensation within and across job titles, and compensation was not locked into such a
tight grid that any movement in one part necessarily affected the rest. Just as managers had the
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flexibility to differentiate for pgformance or other reasons, theylhie ability to differentiate in

response to cold calls. Therenis reason to conclude thaethwould suddenly treat everyone

the same in response to a (hypothesized) charthe imumber of cold calls to some employees

Any wage increases realized by some emplojrees additional inter-Defendant cold calling
would remain with those employees whose irdlinal characteristics warranted the increases.
There would be no “ripple” effect within a job titend certainly not acrogsb titles for all or
nearly all class members. Because the exast@nd extent of any impact are inherently
individualized, certificabn should be deniedE.g., Fleischman v. Albany Med. Ctr., 2008 WL
2945993, at *6-7 (N.D.N.Y. July 28, 2008) (denyigytification because “the wage of a
particular nurse or class of nurses .nvoive[s] too many variables,” including “services
provided,” “compensation anécruiting strategies,” arigherformance and merit”Jn re Comp.
of Managerial, Prof’'| & Technical Emps. Antitrust Litig., 2003 WL 26115698, at *4 (D.N.J. May
27, 2003) (finding “employee ability to seek emptmnt in other industries, salary history,
educational and other qualifibans are but a few of many facs that cannot be shown with

common proof”) (internatjuotation marks omitted).

3. Even Leamer’s Average Job Title Compensation Data Do Not Suppor
Plaintiffs’ Theory Of Rigid Wage Structures

The same broad dispersion of compensati@mghs that exists at the individual level
persists even at the average job title compenséevel Leamer considers. Murphy previously
showed the dispersion of changes in compems#dtir the top 25 job titles for each Defendant.
See Murphy I, Exs. 18A &18B. Murphy has expanldhat analysis to show an even wider

sample of up to 50 job titles for each Defendardr the entire period afata produced in this

case (approximately the top 5 jobs in each déoileach Defendant from Leamer Figures 9-12).

Murphy 11 19 24-25 & Exs. 7-8&eealsoid. 1 23 & Ex. 5. Each dot itihe chart below represents
a different job title; a blue dot (those above zbeo line) represents a job title in which the
average total compensation increased from the quewear; a red dot (thobelow the zero line
represents a job title in which average totahpensation decreased. In every year for each

Defendant, the data show widespersion across job titles.
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Exhibit 7
There is Substantial Variation in Annual Changes in
Job Average Total Compensation at Each Defendant

Sample of Jobs (A Maximum of 50 from Each Defendant)

Percent Change

® Decrease @ Increase

In other words, while the charts in the previous section showed the broad dispersion of
changes in employee compensation within each job title—i.e., the Google Software Engineer III
employees represent one dot on the chart above—this chart shows that there is also great
dispersion of changes in average compensation between job titles. Thus, even if Leamer could
have demonstrated that an increase in compensation for some individuals as a result of cold calls
would have caused an increase in compensation for some other individuals within the same job
title (he makes no such showing), there is no support for his theory that any such increased

compensation would have spread to employees in other job titles.

4. Leamer’s Regressions Suffer From The Same Defects As His
Correlations And Cannot Demonstrate Classwide Impact

To test whether his correlations between average job title compensation and average total
compensation “are not entirely misleading” (Leamer 528:23-529:14), Leamer performs
regressions to determine whether “internal” or “external” variables are better at explaining
average job title compensation increases. Leamer’s “internal” explanatory variables are
(1) increases in average total compensation (“‘contemporaneous” compensation factor), and
(2) the previous year’s average job title compensation relative to the previous year’s average total
compensation (“lagged” compensation factor). His “external” variables are (3) the previous

year’s average job title compensation relative to the previous year’s average revenue, and
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(4) percent changes in software jobs in the Bme area. Leamer Il § 34. According to Leam
the results from this “very limited” exercigeeamer 528:23-529:14) show that his chosen
“internal” factors have a singer effect on average job titempensation than his chosen
“external” factors. From this, Leamer concladbe regressions find adsitive sharing effect”

both “contemporaneously” and “over time” and “provid&[pport for internal relationships

across all Class titles at a fititmat would tend to make impact of the agreements common to all

Class members.” Leamer Il 37 (emphasis addedy;42 (“lagged” variable shows “correctiv
action” to effectuate “sharing” over timesge also id. § 47 (decile regressions).

Leamer’s regressions are insufficient on ti@ce and do not support even the highly
qualified inferences he draws from them. Fitlsg regressions say natlgiabout any effect on
individual compensation because Leamer is, again, only lookimgpia@tge compensation by job
title and average relationships between thoseames. By evaluating average compensation,
regressions ignore the significarariations in indvidual compensation p@rns that undermine
Plaintiffs’ theory that wage structures ardis&ed and rigid that increases for some employee
would necessarily propagate throughout the cl&s.GPU, 253 F.R.D. at 494; Order at 43.
Thus, whether his “interfiavariables “explain”average job title compensation changes “better
than his “external” factors is meaningteto the question before the Court.

Second, Leamer’s regression is fatally flavesen for its limited purpose. As Murphy
explains, Leamer’s “external” San Jose employnvanible (along wittother variables Leamer
omits) obviously affects both axage job title compensati@and Leamer’s “internal” firm-wide
average compensation variable, becauséetttenology economy affects technology labor
markets for specific job titles artde overall firm-wide average. Murphy Il 11 41-44. Ignoring
this “endogeneity” among his variables, Leamer ioperly concludes that é&tinternal” variable
meaningfully explains average job title coemgation (the dependent variable) while the
“external” variable does not. Leamer Il 1 68ecause of this fundamental error, Leamer’s

model is uninformative and his inferee from it is unsound. Murphy I ] 44.

* As Murphy explains, Leamer is also commidtia well-known “reflection” error, meaning (in

general terms) that he cantell whether his variables aréfecting each other or simply

reflecting a common factor affseg both of them. Murphy § 32-40. Leamer’s interpretatiorn
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5. Leamer’s Analyses Cannot, And Do Not, Address The Core Question
Of Causation Underlying Plaintiffs’ Theory Of Classwide Impact

Leamer’s proof also fails for the simpieason that his purp@d average “movement
together over time” at most shows there are sconemon factors, bothfiternal” and “external”
(including several Leamer previously identifigceamer 838:5-21)), that affect both average

overall compensation and average job title corepgon. Even at his improperly averaged lev

W

of analysis, that does not bado answer the relevant causation question—whether compensation

for class members was so rigidly interlinked thatage increase for some would cause a wage

increase for substantially alBee Order at 19. Leamer’s statistical analyses simply cannot
determine whether the average correlation ihasfis the result of one group of employees’
compensation changes causing changes for gtbaps or simply the result of some common
factor that affects both firm-wide and aage job title compensation. Leamer 840:6-13;

Murphy 11 19 32-40.

Leamer the academic offers a critical admonition in “WARNING: Causal Conclusions

from Temporal Orderings” thatdamer the litigation expert ignores:

For valid causal conclusions, we nesdexperiment; we need a control
group and a treated group. Whenved have are non-experimental data,
correlation isin the data but causation isin the mind of the observer.

With only temporal orderings and eaperimental evidence, we do what
empirics do:Werely on stories. To each temporal ordeg we attach a predictive
narrative or a causal narrative or both. dlvaw firm causal conclusions from the
temporal orderings when the causal naresis compelling and when there is no
equally compelling predictive narrativ@hisis literature and wisdom, not
science.

Leamer,Housing | Sthe Business Cycle, in Housing, Housing Finance and Monetary Policy 149,

152 (2007) (emphasis added) (analogizing to castaly” that bringing arumbrella prevents

rainstorms). Here, Leamer’s “story” from his &htal analysis is that compensation changes|for

some employees cause changes for others—hbrs mwords, are “shared” with others—becaus

A4

his “lagged” sharing variable is also misplacégamer’s “lagged” sharing variable could simplly

reflect “reversion to the mean,” a commaange statistical phenomenon unrelated to the
“corrective action” Leamer hypothesizes. abeer 528:7-16, 640:7-9, 695:3-6, 703:21-704:11,
723:11-14; Murphy 1l Y 45-52.

DEFS.” OPP'N TO SUPPLEMENTAL
14 CLASS CERTIFICATION MOTION
NO. 11-CV-2509 LHK




© 00 ~N oo o B~ w N P

N RN N RN N N N N DN R P R R R R R R R
0o ~N o s W N P O O 0 N O 0N~ W N kP o

Caseb5:11-cv-02509-LHK Document439 Filed06/21/13 Page20 of 33

of internal equity and a semi-r@jivage structure. But he adsnthe has no “experimental data”
to exclude out other common factors, rather tisdwaring,” as causing the correlation. Leamer
492:22-24, 840:6-13, 841:4-11. Leamer’s storasshe concedes, “not science,” so not
admissible, and certainly proves nothing retdéva the question before the Coufiee Daubert v.
Merrell Dow Pharm,, Inc., 509 U.S. 579, 591-97 (1993) (onhjiadle science is admissible).
The fundamental error in Leamer’s infeces is easily proved. Murphy built a regressi
model that is substantively tiame as Leamer’s model. Murphy used national average wag
data by job for software enginegparalegals, and farmers, dadnd, just like Leamer, that the
coefficients on the so-callédharing” variables—both coaimmporaneous and lagged—were
positive and significant and the coefficients on the so-called “external” variables were not.
Murphy 11 19 54-58 & Exs. 10 & 11. Just likefendants’ employees’ average wages, the
average wages of software engineers, pgadde and farmers aréfected by some common
factors—the strength of the economy, foaewle. But those groups’ compensations are
obviously not “shared” in the sense that oneugr's gains and lossesus® other groups’ gains

and losses. Therefore, it would make no monsedo infer from Leamer’s model that farmers

and paralegals are “sharing” coemsation gains or losses with eather than it would to infer—

as Leamer does—that Defendants’ employeesldré] 58°
Leamer agrees economic theory must Beetkagainst the facts. Leamer 562:19-24,
820:21-821:13. Yet neither he nor Plaintiffs haverearticulated, much less offered evidence

demonstrate, any coherent explanation of paworted compensationiiaring” across the clasg

actually worked. Leamer cannot explain how ststfaring” among his job & averages, even if

it were valid, was or would have been actually transmitteddieidual employees. Id. at 835:9-

®> Murphy also provides a regression model in Wwhibanges in daily temperature in Chicago are

“explained by” changes in temperature in Millkae and the difference in temperature betwes

e

to

b

n

Milwaukee and Chicago the previous day (tregfed variable”). Murphy Il  59. The estimated

coefficient on the “lagged variable” is similar the one that Leaménds in his model.ld. { 60
Leamer’s inference that his “lagged variable” sed»efendants engaged‘torrective action” is
as wrong as inferring that, wherettemperature is higher in €aigo yesterday than it was in
Milwaukee, there is “corrective aon” that decreases the Chgmtemperature. Both models
simply illustrate the “reflection pblem” and reversion to the meald. Y 59-62rompare
Leamer Il § 42; Mot. at 24.
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836:23. Leamer speculates that “water-coolertteh@ould spread information from cold calls|

ld. at 499:2-18. No evidence suppdtie idea that such localizednversations ever led to pay

raises for anyone, let alone for tens of thousarid$ass members across the country. The named

Plaintiffs never experienced such an eff@aatl Leamer knows of no one who ever hak at

831:16-25:5ce also Devine 184:4-23; Fichtner 228:28B0:21; Hariharan 89:18-23. Leamer

ventures that management cobkshr the chatter and decidembandate a raise for everyone, but

that would “depend on the circumstancekéamer 500:7-18, 502:20-25; 505:21-506:3. Agaif
he has no evidence topmort this conjecture.
Leamer alludes to unspecifiédorrective action” by firms tdshar[e] gains over time” by
equalizing pay at a job title oedile level. Leamell {1 8, 42, 46; Mot. at 24. But Leamer poir
to no evidence that such actior any of his other “propagat mechanisms”) could or did
occur, notwithstanding that cot@lling and hiring from variousources leading to his claimed

“price discovery” occurred “each and every dayevery Defendant before, during, and after t

class period. Leamer 5128, 638:13-640:9, 828:13-21, 834:13%1 There is no such evidence]

Rather, the undisputed facts show Defendants didetatompensation atdldecile or job title
level; compensation was set by thousands of gensaor the employees they supervised basd
on individualized factors such as performance, skills and experience.

By relying on averages, ignoring individualrizions and refusintp test his hypothesis
properly against the facts, Leamer cannot suppe@nn éis weak conclusion that “relationships”
within a firm would “tend” to make the impact tife agreements common to the class. Leam
1 37. But apart from its fundamental flaws, Leais qualified opinion thathere is a “somewhat
rigid salary structure whiclllows’ the impact to be spread across a firm falls far short of the
Court’s Order requiring prodhat wage structuresvould necessarily have resulted in an impact
to all or nearly all employees.” Le@m532:13-25, 536:7-12, 5655-566:7, 577:11-15, 625:23-
626:2, 791:10-16, 805:13-17, 806:12; 808:2-4, 833:9-12, 835:14-1@rder at 43 (emphasis

® Leamer suggests Google’s Big Bang somekopports his theory, but he admits it was
“unusual and unique,” and not an examplécofrrective action.” Leamer 460:7-22, 834:20-
835:2; Mot. at 24.

DEFS.” OPP’'N TO SUPPLEMENTAL

16 CLASS CERTIFICATION MOTION
NO. 11-CV-2509 LHK

=]

2d

erll




© 00 ~N oo o B~ w N P

N RN N RN N N N N DN R P R R R R R R R
0o ~N o s W N P O O 0 N O 0N~ W N kP o

Caseb5:11-cv-02509-LHK Document439 Filed06/21/13 Page22 of 33

added). Thus, Leamer’s opinion is insuffidiéor the same reason the Supreme Coulltukes

rejected the expert’s testimonyathWal-Mart had a “social frameak” conducive to gender biag.

Dukes, 131 S. Ct. at 2553. Withoatidence showing the suppodeaimework actually resulted
in the hypothesized effect, thestenony is “worlds away from [tHeésignificant proof” required
for class certificationld. at 2554.

B. Hallock’s Report Does Nothing To Satisfy Plaintiffs’ Burden

Hallock opines that Defendants have “fotimed compensation systems” that “could
lead” a pay increase for some employees to extend to otBgrsHallock T 45, 196. But
saying pay raises “potentiallyid;  227) could have extended companywide does not satisfy
Plaintiffs’ burden to show that the wage structures wsoeifjid . . . that a detrimental impact tq
an employee with one job titlgould necessarily result in ampact to other employees in
entirely different jobs.” Order &6 (emphasis in original). Ghat question, Hallock is silent.
He admits he was not asked to examine whethher nearly all class members were actually
impacted, and he has not answered thattouresHallock 22:22-23:20. He did no statistical
analysis and did not examine Defendamsdividual-level conpensation datald. at 19:8-14,
140:6-10, 145:22-23, 156:7-10, 176:4-177:2. Desmitess to the entire voluminous discover)
record, Hallock does not identify a single instamcehich a pay raise to one employee resultd
in pay raises to other employees even in the g or job title, let alone to substantially all
class members.Like Leamer’s opinion, Hallock’s viethat a “structure” was in place under
which effects “could” occur is Bufficient for class certificationSee Dukes, 131 S. Ct. at 2554.

Hallock repeatedly declined to opine thaatipple effect would have occurred in

circumstances plaintiffs hypothesize:

" Hallock suggests there may have beematance where Intuit supposedly hired a new
employee and then gave a rais@me other existing employeélallock § 160. In fact, the new
employee was an existing employee who got a raise when she was given a new position W
greater responsibilities. Galy 215:15-216:The other employee got a raise because she w§g
promoted into the position vacated by the promoted empldykat 216:14-217:11. Thus, this
has nothing to do with cold calling or with angple effect. Rathethan indicating a common
impact, these facts demonstrate the highlyvidialized nature of compensation decisions.
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e “Q: If amanager at Intuused a retention bonus tetain an employee, is it
your opinion that Intuit would thegive every employee in the company a
raise? A: No.” Hallock 137:17-21.

e “Q: It’s your prediction that those ras would lead to higher compensation
for all or nearly all salaried employeedmatiel? A: | didnt—that wasn’t part
of my—I didn’t investigate tat. | didn’t think about thabrior to actually just
now.” Id. at 162:23-163:3.

e “A: An Adobe employee gets a raisfter a cold call from Apple ...
Q: Would you predict that &t [] would then lead to enise to all or nearly all
technical employees? A: | wouldn’t nesarily predict thathat alone would
do that.” Id. at 189:18-25.
Hallock’s opinion about the importance ohternal equity” (Hallock 1 110-91) is
similarly unhelpful and only undermines Plaintiffiseories. He cites documents and testimony

describing “internal equity” as giving similary# employees who are “performing exactly thg

U

same way”id. 1 119), “consider[ing] individual emplegs’ pay within a similar job and pay

range using the same type of skill sets { 167), and paying employees “comparably to othg

=

people with the same set of experience and $awet of performance for doing, the same work
(id. 1 173). A policy of giving similar pay temployees with the same level of knowledge,
experience and performance is inconsistent widinkffs’ claim. As Stanford Professor Kathryn

Shaw, an expert in compensation, explains,gblEy means not giving similar pay to dissimilg

=

employees, such as a higher performing empleyeeattracts a cold call and receives a higher
salary as a resultSee Shaw 11 42-53. Thus, Hallock adnilat he cannot say whether internal
equity would cause a pay increase to spreadhers without knowing “what kind of work they
are doing. How they are doing. Amoatier things.” Hallock 193:11-1%j]. at 184:13-14 (“I'd
want to think about that more edwlly and know more about theselividuals.”). This need to

examine individual circumstances is the antitheSs common claim suitadlfor class treatment.

Hallock suggests pay effects may have ledmut through adjustments to a Defendant’

[72)

salary range after certain “togimployees got a pay increase as a result of a coldecgll.
Hallock 1 229. This assertion fails for seveeasons. First, Hallodklentifies no instance

where that actually happened. Second, he doesuggest any reason to believe that adjusting

—h

the boundaries of a salary range would necessaféygt everyone within the range. The size @

the salary ranges to which he points—as much as $100,000 for somagddallock Figures 7,

DEFS.” OPP'N TO SUPPLEMENTAL
18 CLASS CERTIFICATION MOTION
NO. 11-CV-2509 LHK




© 00 ~N oo o B~ w N P

N RN N RN N N N N DN R P R R R R R R R
0o ~N o s W N P O O 0 N O 0N~ W N kP o

Caseb5:11-cv-02509-LHK Document439 Filed06/21/13 Page24 of 33

10, 11, 17, 18)—provides ample room for adjustmérasleave the bulkf employees in the
range unaffected. Third, everaifijusting the pay range for a givb title affected everyone in
that title, that still would not ean that each of the thousandstifer job titles in the alleged
class was similarly affected.

Finally, Hallock’s suggestion #t classwide compensation effects could have occurre
a result of Defendants’ use of “external market dagayj.,(id.  240) is insufficient. The market
data some Defendants used was from a nbugader group of companies than just the
Defendants in this casé&ee Shaw { 56. Hallock identifies revidence suggesting this broad
market information from dozens or hundredsoipanies could have been affected by the
alleged agreements. Indeed, he did not examategtiestion. But even if the data had been
somehow affected, Hallock offers no reason to beleny such effect would lead to across-ths
board salary changes for every employee in ewddryifle. To the contrgr the evidence he citeq
refers to merely adjusting the target percentiespecific job titles, noadjusting the salary of
every employee in that title, let aloneeawery technical job tie in the companyE.g., Hallock
1 209;see also Shaw 11 57-59. Similarly, Hallock citas evidence, or reason to believe, that
any increase (or decrease) to a company’s darampensation budget would be allocated out

every technical employee in the company, lehalto the entire class. Shaw Y 62-65.

C. Plaintiffs’ “New” Evidence, Which Is Mo stly Old And Off Point, Does Not
Support Their Theory of Classwide Impact

The Court invited Plaintiffs to show whethdiscovery taken since the first motion migh
“‘demonstrate how common evidence will be ablshtow class-wide impact.” Order at 45, 47.
But Plaintiffs’ “new” evidence i®ither irrelevant to the gqaton of classwide impact or
gualitatively no different from evidence the Courealdy considered and held insufficient. No
of it supports Leamer’s “theory afrigid, linked wage structurefd. at 36 n.11.

Plaintiffs cite testimony about “bidding warahd “pay structure” from “top executives.’
But this testimony is specifically limited todlfSan Francisco film industry” or “Northern
California [film] community,” whoge employees make up 2.3% of the class. None of the citg

evidence applies to the far larger and uneslddefendants in the semiconductor, software,

DEFS.” OPP'N TO SUPPLEMENTAL
19 CLASS CERTIFICATION MOTION
NO. 11-CV-2509 LHK

] as

b

—

d




© 00 ~N oo o B~ w N P

N RN N RN N N N N DN R P R R R R R R R
0o ~N o s W N P O O 0 N O 0N~ W N kP o

Caseb:11-cv-02509-LHK Document439 Filed06/21/13 Page25 of 33

Internet search, and consumegattonics businesses. Mot.lat6-7 (citing exclusively testimony
from Pixar and Lucasfilm)kee also Order at 24 (discussing the same evideficdgpne of this
evidence speaks to “rigid compsation structures” through whione individual’'s compensatiof
increase would be transmitted to all or nearlyeaiployees at a particular Defendant, let along
for the 97.7% of the class fahom no evidence is cited.

Plaintiffs’ lengthy description of the laMr. Jobs’ alleged “intimidation, anger, and
threats” has no relevance tosdavide impact. Mot. at 8-9As the Court held, Plaintiffs’
argument that the challenged agreementg Wecused” on some amorphous group of
“technical, creative and research and developmesitions” (Mot. at 10-11) does not address {
guestion whether common proof stethat “all or nearly all'bf the 60,000+ employees of the
putative class were impacted. OrdéeB6; seealsoid.at 27 (“the anti-solicitation agreements
may have affected only a subset of Plaintiffggmwsed Classes, which may or may not correlg
to the proposed Technical ClassDefendants’ efforts to enforce the agreements (Mot. at 12
might increase the odds that cantaigh-valued employees would not receive cold calls. But
has nothing to do with the existanof a rigid, linked wage structure required to show an effe
on all or nearly all class members.

Big Bang (Mot. at 10) is also not nege¢ Order at 27) and doest support Plaintiffs’
theory. No other Defendant followed Google’s lea@wer did anything siitar. Plaintiffs cite
Google’s suggestion that Big Ba ||| GG

" Mot. at 10. But this is inconsister
with Leamer’s own sharing theory, which igpeessly based on suppos@&aternal equity” and
rigid compensation structures witha firm, not “external” or market-based factors, which he
finds “more difficult to detect.” Leamer Il 9b-68. Catmull’s heavilgdited testimony about
the “special effects industry” iss irrelevant to Leamer’s inteahequity theory (fn. 8, above),

so Plaintiffs’ attempt to tie Big Bang @atmull (Mot. at 10) links one non sequitaranother.

8 Plaintiffs misleadinglyexcise Mr. Lucas’s reference to tt&an Francisco film industry.”
Lucas 194:14-15. They do the same thing endpening line of their brief by quoting only the
second half of Mr. Catmull’'s deposition answétr. Catmull was talking about “pay structures
in the “special effects gustry.” Catmull 179:12-22.
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Plaintiffs also fail to link any of the “new8vidence to the size and characteristics of the

putative Technical Class. For example, Intelisployees make up two-thirds of the putative
class, yet Plaintiffs bareljention it. Mot. at 9. Gdll Defendants, only Intel makes

semiconductors. At least half of Intel class membearere than one-third of the entire class—

work on the design and manufacture of semiconds¢and associated hardware). Shaw 9 47,

n.19; App. F; Kahn Decl. Ex. 24ee also Leamer 817:18-24. Their knowledge and experienc
would have been of little or no interest whatsgrete any other Defendantt is therefore no
surprise that from 2001 to 2004—several ydémfore there was any alleged cold-calling

agreement between Intel and Goog|jj ] emvrloyees that Google hired came

from Intel. Murphy 1, App. 24 Als
B s A0 c
I |/cKell Decl. 11 8, 14see also McKell 181:19-182:13. Finally,

Plaintiffs and their experts ignore clear evidenegeluding testimony sincthe last hearing, that
when Intel believed pay for a particular job ti¥as too low, it would provide a special market
adjustment (“SMA”) budget that managers could use to increase compensation for employ,
within that job title—without pro\ding a budget for other job titlesee McKell 206:12-18.
Therefore, the evidence is overwhelming, aswaeld expect, that the compensation for Intel’
highly disparate and geographicatligpersed employees was nobgct to a “rigid, linked wage
structure.” Order at 36 n.11. Nor was the compensation at any other DefebseBihaw
19 16-73. Again, Plaintiffs have never even aléitead a mechanism, let alone offered evidend
of how it could have been.

D. Amgen Does Not Reduce Plaintiffs’ Burden

Citing Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 133 S. Ct. 1184
(2013), Plaintiffs make the novelgament that they have satigfighe predominance requireme
because their “only available theory of harm"asly provable on a class basis” and their cas¢g

will be over if their “proposed proof of class-widapact fails.” Mot. at 5. This circular
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argument fails for at least two reasons.

First, Amgen was a “fraud on the market” securitiesse in which all investors are
presumed by law to rely on an issuer’'s matatalements. The Court held that the question ¢
materiality was common to the class because naditgris, as a matter of law, determined by a
objective standard equally dmable to all investorsAmgen, 133 S. Ct. at 1191. But that is no
true regarding the antitrust impadteged in this case. As thHourt recognized, to meet their
burden, Plaintiffs must establish by reliable evidetheecexistence of wage structures that rigid
interlink compensation so that a “detrimentapant to an employee with one job title” would
“necessarily result in an impact” on employeestimer job titles. Order at 36. NothingAmgen
suggests Plaintiffs are relieved from the burdemaking this evidentiary showing because thg
believe their current theory is provable ordy a classwide basis. To the contr&gincast
requires that Plaintiffs rigorousfyrove that their theory of impact can be established on a
classwide basis, which—as this Court fmsd—requires reliable evidence demonstrating
“rigid, linked” compensation structuresd. at 36 n.11.

Second, it is not the case tiRAaintiffs’ claims are only suited for class treatment. An
employee who could show that she would have vecdea cold call absent the alleged agreemsq
may pursue a claim without demonstrating theeagrents had an impact on any other employ

Such an employee need not shoulder Rfgshburden of proving classwide impact.

[I. UNDER COMCAST, PLAINTIFFS CANNOT M EET THEIR BURDEN TO
CERTIFY THE CLASS

A. Plaintiffs Have Not, And Cannot, Stow A Classwide Method To Calculate
Damages For Each Individual Class Member

The Supreme Court’s rece@bmcast decision holds that Plaiffs must not only show
proof of antitrust impact on a dswide basis, they must algmduce a method “establishing th{
damages are capableréasurement on a classwide basis.” 133 S. Ct. at 1433 (emphasis ad
Otherwise “[g]uestions of individual damageaadhtions will inevitablyoverwhelm questions
common to the class.I'd. This separate requirementynae satisfied by a common method
applicable to the class showing that dansage each class member “could feasibly and

efficiently be calculated once the comni@bility questionsare adjudicated.’Leyva v. Medline
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Indus, Inc.,  F.3d __, 2013 WL 2306567, at *3 (9th Cir. May 28, 2013).

While this Court has found that Plaintitigve offered a model to show “generalized
harm” to the class as a whole (Order at 43)jriffs present no mbod for calculating damageg
for individual class members. Under Plaintiffiseory, the amount of dame, if any, to a class
member depends on highly individuadd factors, such as the natoféner job, its relationship tg
other employees who might receive cold callgl exlative performanceYet Plaintiffs do not
offer even a general idea of haavidentify and measure thdeeant factors, much less an
efficient and feasible means of calculating individual damages. For his part, Leamer explig
disavows any ability to calcukathe magnitude of wage suppression for any employee. Lea
23:16-24:7. Leamer admits the “ripple effecttages through the firm is going to get smaller
and smaller as you get to employees who are anwdemore distant,” and “probably at some eq
it's not detectable.”ld. at 549:3-22. He does not know wééhat edge lies and has not
performed the necessary “econometric analysigfytto determine “hovguickly or slowly the
ripple declined.”ld. at 549:23-550:5, 661:17-662:16, 688:20-83@some titles would be more
susceptible to revenue sharing than other$tus, Leamer admits his model cannot do what
Comcast requires. As a result, “[qJuestionsiatlividual damage calculations will inevitably

overwhelm” common questions, anettlass cannot be certifie@omcast, 133 S. Ctat 1433.

B. Under Comcast’'s Standard Of Rigorous Proof Leamer’s Conduct Regression
Does Not Show Generalized Harm

In light of Comcast’s requirement of rigorous protd satisfy Rule 23, and a question

raised about the conduct regresdigrthe Court in the Order babtt addressed by Leamer in hig

supplemental report, the conduagmession should be revisite&or three reasons, the regressi
is not a reliable model for showing even geheed harm or damage to the Technical Class.
First, the Court “encouraged” Leamer to ak#rin “his next report” whether additional
variables were needed to accotartcorrelation across employeed. @t 42-43 n.15), an issue o
even greater importance now that Leamer opines that compensation within a firm is highly
correlated. Nonetheless, Leamer’s supplenteepert ignores the Court’s concern. Leamer

763:21-765:18. Without accounting for the etation, Leamer’s model cannot reliably
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determine or measure impact or damages. Murphy Il 11 68-69.

Second, in his zeal to show “internal” fargt “dominate” compensation (Leamer Il § 66
Leamer has undermined his rationfdeusing a single conduct varialdor all Defendants. That
variable assumes that the agreements would th&veame impact on each Defendant, adjuste
only for average age and hiringea However, Tables 1 and 2 in Leamer’s supplemental rep
show each Defendant’s compensation divergedfegnily from the others (including moving i
opposite directions). A single conduct variatdanot account for the “internal forces” and oth
Defendant-specific factors that Leamer contedrive disparate compensation outcomes.
Murphy |  115. Nor can a single conduct variadgeount for differences in impact that may
result from variations in each Defendant’snpensation strategies, the number and type of
agreements to which it was allegedly a pattg, nature of its workforce and the relative
importance of cold calling for its recruiting nsedBy lumping Defendants together, Leamer’s
single conduct variable obscures all of the$edinces. It improperly makes it appear (putting
aside other defects in the regression) thaatlegied agreements had the same impact on eac
Defendant subject only to controlling for ageldmring rate, when the actual impact, if any,
would have varied significantly.

Third, Leamer admitted at his recent depositltat he had no answer to one of Murphyf
two sensitivity analyses that showed Leamass of a single conduct vable masked critical
differences. Leamer’s reply dacation criticized Murphy’s fitsanalysis for including too manyj

variables that he claimed “overwhelmed” thedal. But Leamer had no answer to Murphy’s

second analysis, admitting his reply was silexgause “[p]Jresumably | didn’t have comments {o

make about it.” Leamer 771:12-13. The likeyason is that Murphypteracted the conduct
variable with each Defendant, making roomtfee additional Defendant-specific factors by
omitting interactions between condand age and hiring rate—variablinat added little to the
explanatory power of the regression. gy | n.160 & App. 10. As Murphy explains,
Leamer’s model is so unreliableat adjusting it only slightlyo account for Defendant-specific
factors produces the absuesult that three Defendanrt-Adobe, Lucasfilm and Pixar—

overcompensated their employeksing the alleged conspiraciurphy Il § 69. Accordingly,
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Leamer’s conduct regression cannot reliatipw generalized harm to the class.
V. THE SUPERIORITY REQUIREMENT IS NOT SATISFIED

In denying class certificatiothe Court reserved ruling on ether Plaintiffs have met
Rule 23’s superiority requirement. Ordedét The foregoing shows it is not satisfied.
Plaintiffs’ failure to show a common method faroving impact on all or substantially all 60,00
plus diverse employees, togethath Plaintiffs’ failure toshow any means for calculating
individual damages, means this case would beammageable as a class action. “If each class
member has to litigate numerous and substantuarage issues to estal his or her right to
recover individually, a clasaction is not ‘superior.””Zinser v. Accufix Research Inst., Inc., 253
F.3d 1180, 1192 (9th Cir. 2001). This casesfatjuarely withirthat description.
V. CONCLUSION

Plaintiffs’ renewed motion for cts certification should be denied.

Dated: June 21, 2013
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