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The application of the Standard (il and Infernational
Salt cases to Seefion 7 was recently considered by Judge
Maris, speaking for the Court of Appeals for the Third
Cirecuit, in Transamerica Corporation v. Board of Governors,
206 F. 2d 163, certiorari denied, 346 U.S. 901, where he
pointed out (p. 170):

“The situation with respect to corporate stock ac-
quisitions, the subject matter of section 7, is wholly
different, however. For the acquisition of the stock of
two or more corporations engaged in interstate com-
merce is not per se u violation of the section. On the
contrary such acquisition is a violation only if its effect
may beé in fact to substantially lessen competition be-
tween such corporations, fo restrain commerce or to
tend to create a momopoly. Otherwise the acquisition
is entirely lawful, so far as Section 7 is concerned. Tt
necessarily follows that under Section 7, contrary to the
rule under Section 3, the lessening of competition and
the tendency to monopoly must appear from the cir-
cumstances of the particular case and be found as facts
before the sanctions of the statute may be invoked.
FEvidence of mere size and participation in a substantial
share of the line of business involved, the ‘quantitative
substantiality’ theory relied on by the Board, is mot
enough.’’

To the same effect see United States v. Brown Shoe Com-
pany, Jannary 13, 1956, E.D. Mo., C.C.H. Trade Reg. Rep.,
par. 68, 244, pp. 71, 114,

Since the Government introduced no evidence in this
case as to the relationship between du Pont’s possible sales
to General Motors at the time of the acquisition of General
Motors stock and the markets for the products involved,
its case under the Clayton Act is defective for failure to
prove that competition was likely to be affected.

2. When a Section 7 proceeding is commenced close fo
the time an acquisition takes place, the finder of the facts
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will necessarily have to speculate as to whether an acquisi-
tion will probably have the effect of substantially lessening
or restraining competition. But when the Government does
not proceed until years later, ‘“when the picture [becomes]
clear’’ (Govt, Br., p. 148), such speculation is unnecessary.
It is then appropriate to lock to facts subsequent to the
acquisition in determining whether there was any reasonable
probability that competition might be impaired. If there
has been no restraint for 30 years after the acquisition, it
would hardly be reasonable to find that there was a sub-
stantial probability of restraint. Subsequent events are help-
ful in appraising the cvents of any particular period, par-
tiecularly when what is fo be determined is the probable
effect of the events of that period in the future.

“Hxperience is * * * available to correct uncertain
propheey. Here is a book of wisdom that courts may
not neglect. We find no rule of law that sets a clasp
upon its pages, and forbids us to look within.”’ (Sinclair
Refining Co. v. Jenkins Co., 289 U.S. 689.)

It was because of the absence of any restraint for over
thirty years that the trial court was of the opinion that
there was no basis for a finding that there ‘‘has been any
reasonable probability of such restraint within the meaning
of the Clayton Act®’ (R. 466). Such a reasonable finding
is not clearly erroneous,

B. There Was No Violation of the Clayton Act, Or Reason
for Granting Relief Thereunder, at the Time Snit Was
Brought.

Hven if it be assumed that there was in 1917-19 a rea-
sonable probability that du Pont would secure all of General
Motors’ business, and that this was a sufficient portion of a
market to snbject the acquisition to Section 7, the Govern-
ment is not entitled to prevail now.
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The record establishes, and the trial court found, that
for many years before this case was instituted, General
Motors has bought its supplies on a eompetitive basis with-
out according du Pont a preference,’® and that there has
not been, and was not at the time of the trial, any impair-
ment of competition or tendency foward momnopoly. When
there has been such a long intervening period between the
acquisition and suif, in which no restraint occurred, it
would he absurd to hold that the Government was entitled
to relief now because of what might be deemed a probabil-
ity, unrealized, of injury to competition thirty years before.

Courts of equity will not act unless there is danger of
violation in the future; that rule should be decisive here.
This principle applies in antifrust equity cases as in others.
United States v. Oregon Medical Society, 343 U.S. 326,
333; United States v. W. T. Grant Co., 345 U.S. 629;
United States v. South Bujfalo Ry. Co., 333 U.8. 771, 774.
Apart from this general principle, however, consideration
of the purpose of Section 7 leads to the same conclusion.

Congress was seeking in Section 7 to bar acquisitions of
stock which would deleteriously affect competition. The
object was not to wait until a restraint of trade or monop-
olization had occurred, but to grant relief as a preventive
measure to protect the public against competitive effects
which might be regarded as reasonably likely in the future.

Proof that for thirty years after an acquisition compe-
tition has not in fact been harmed demonstrates as plainly
as anything can that that particular acquisition did not
contravene the policy of Section 7. It demonstrates instead
that if anyone had guessed, no matter how reasonably, at
the time of the acquisition that competition would probably
have been legsened, he would have been wrong. Although

120 The Government has abandoned its charge that there was any agree-
ment or understanding that du Pont be favored. See p. 152, supra.
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Section 7 permits the faet finder to act upon the basis of
reasonable conjeetnre when necessary, as it is when the
Government seeks to protect competition against probable
future impairment, the section was not intended to per-
petuate error when sufficient fime has elapsed to permit
the test of experience to be substituted for conjecture.

We submit, therefore, that when suit is brought many
years after the acquisition, the fact that competition has
not been restrained is sufficient to defeat the Government’s
case,

The same result is reached if the test of ‘‘reasonable
probability’’ is applied at the later date—although, as we
have said, actnal effect should supplant conjecture when
the facts permit. But the absence of any actual restraint
for many years preceding the suit in itself demonstrates
that restraint in the fature is not likely. Clearly this is so
when, as here, the only change in substance in recent years
has been in the direction of diminishing du Pont participa-
tion in General Motors’ affairs. Certainly a finder of fact
ean reasonably conclude that, when there has been no re-
straint which lessened competition for many years, there

is no reasonable probability of any such effect in the
future.?®

Here the trial court did so find. After stating that the
challenged acquisition took place ‘“over 30 years ago’ and
that no restraint had resulted ‘“in those many intervening
years’’, the court found that:

121 Since, so far as we can discover, there are no cases in which Section
7 has ever been invoked many years after the acquisition of stock
took place, there are mo judicial decisions under that section which
deal with this problem. But this Court has recently held under
Section 8, which forbids interlocking directorates among corporations
which are in competition, that a trial judge may deny relief when
the violation ceased after the complaint was filed, on the ground that
recurrence was unlikely. United Siales v. W. T. Grant Co., 345 U.S.
629, The same must be irue under Section 7, if there is no prob-
ability of violation at the time of the action—and even more clearly
where the feared effect on competition has not occurred for many
vearg before,
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‘‘there is not * * * any basis for a finding that there
#s * * * any reasonable probability of such a restraint
within the meaning of the Clayton Act’” (R. 466)
(Ttalies supplied.)

Such a finding was obviously not clearly erroneous.

CONCLUSION.

For the reasons set forth above, the judgment below
should be affirmed.
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