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Section 7. They cannot reasonably be thought to require 
construing the latter section as fol'bidding all stock acqui
siti-Ons affecting a quantitatively large amount of commerce, 
irrespective of the actual effect on the competitive markets. 
(·Cf. United States v. OoZumbia Steel Co., 334 U.S. 495.) 
If that were not so, such mergers as have recently occurred 
in the automobile industry, between Studebaker and Pack
ard and Nash and Hudson, which involved quantitatively 
muc.h larger units than either the St<JtJtdard Oil or the 
Inter1iatio1ial Salt eases, would have been unlawful. 

If Congress had meant to outlaw all fJubstantial acquisi
tions, the statute would have said The language of 
Section 7 does not :forbid all acquisitions, or all large acqui
sitions. Even as to the horizontal acquisitions which are 
most likely to impair competition, the section applies only 

"where the effect of such acquisition may be to sub
stantially lessen competition between the corporation 
whose stock is so acquired and the eorporation making 
the acquisition." 

Section 7 has never been construed ns prohibiting all 
acquisitions, where no such e:ff ect on commerce is 

to be anticipated; the courts have always paid attention to 
the statutory language. International Shoe Go. v. Federat 
Trade OO'inmission, 280 U.S. 291, 298; Vivaudou v. Federal 
Ttrade Commission, 54 F. 2d 273 (C.A. 2); United States v. 
Republic Steei Oorp., 11 F. Supp. 117 (N.D. Ohio); see 
also In the matte1· of Pulsbury ll11ills, F.T.C. Dkt. 6000, 
December 28, 1953.110 

110 The House Report on the 1950 Amendment to Section 7 (R.R. 1191, 
81st Cong., 1st Sess., 1949) states (p. 7) : 

"The language in the amendment it will be noted follows closely 
the purpose of the Clayton Act as defined by the Supreme Court in 
the International Slioe cnse." 
The same assertion was made in dcbo.te on the Senate floor by 
Senator O'Connor, the Senate floor manager. (96 Cong. Rec. 16486 
(1950) .) 
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The application of the Btwndard Oil and lnte1·national 
Salt -0ases to Section 7 was recently considered by Judge 
Maris, speaking for the Court of Appeals for the Thira 
Circuit, in Transamierica Corporation v. Board of Governors, 
206 F. 2d 163, certiorari denied, 346 U.S. 901, where he 
pointed out (p. 170): 

''The situation with respect to corporate stock ac
quisitions, the subject matter of seotion 7, is wholly 
different, howevei'. For the acquisition of the stock of 
two or more corporations engaged in interstate com
merce is not per se ·a violation of the section. On the 
contrary .s.uch acquisition js a violation only if its effect 
may be in fact to substantially lessen competition be
tween ·such corporations, to restrain commerce or to 
tend to create a monopoly. Otherwise the acquisition 
is entirely lawful, so far as Section 7 is concerned. It 
necessarily follows that under Section 7, contrary to the 
rule under Section 3, the lessening of competition and 
the tendency to monopoly must appear from the cir
cumstances of the particular case and be found as facts 
before the sanctions of the ·statute may be invoked. 
Evidence of mere size and participation in a substantial 
share of the line of busine·ss involved, the 'quantitative 
substantiality' theory relied on by the Board, is not 
enough.'' 

To the same effect see United States v. Brown Shoe Oomr 
pany, January 13, 1956, E.D. Mo., C;C.H. Trade Reg. Rep., 
par. 168, 244, pp. 71, 114. 

Sin>Ce the Gov~rnment introduced no evidence in this 
case as to the relationship between du Pont's possible sales 
to General Motors at the time of the a~quisition of General 
Motors ·stock and the markets for the products involved, 
its case under the Clayton Act is defective for failure to 
prove that -competition was likely to be a:ff ected. 

2'. When a Section 1 -proceeding is commenced close to 
the time an iacquisition t~kes place, the :finder of the facts 
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will necessarily have to speculate as to whether an acquisi
tion will probably have. the effect of substantially lessening 
or restraining competition. But when the Government does 
not proceed until years later, ''when the picture [becomes) 
clear'' (Govt. Br., p. 148), such speculation is unnecessary. 
It is then appropriate to look to :facts subsequent to the 
acquisition in determining whether there was any reasonable 
probability that competition might be impaired. If there 
has been no restraint for 30 years after the acquisition1 it 
would hardly be reasonable to find that there was a sub
stantial probability of restraint. Subsequent events are help .. 
ful in appraising the events of any particular pe1·iod, par
ticularly when what is to be determined is the probable 
effect of the events of thai period in the future. 

"Experience is • • • available to correct uncertnin 
-p:ropheey. Hel·e is a book of '"..J.sdom that courts may 
not neglect. We find no rule of Jaw that sets a clasp 
upon its pages, and for bids us to look v.ritbin. '' ( Sinclafr 
Refining Go. v. Jenkins Co., 289 U.S. 689.) 

It was because of the absence of any restraint for over 
thirty years that the trinl eourt was of the opinion that 
there was no basis for a finding that there "bas been any 
reasonable probability of such restraint withln the meaning 
of the Clayton Act)' (R. 466). Such a reasonable finding 
is not clearly erroneous. 

B. There Was No Violation of the Clayton Act, Or Reason 
for Granting Relief Thereunder, at the Time Suit Was 
Brought. 

Even if it be assumed that there was in 1917-19 a rea
sonable probability that du Pont would sec-ure all of General 
Motors' business, and that this was ·a sufficient portion of a 
market to subject the acquisition to Section 7, the Govern
ment is not entitled to prevail now. 
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The re~ord establishes, and the trial court found, that 
for many years before this case was instituted, General 
Motors has bought its supplies on a competitive basis· with
out according du Pont a pref erence,120 and that there has 
not been, and was not at the time of the trial, any impair
ment of competition or tendency toward monopoly. When 
there has been such a long intervening period between the 
acquisition and suit, in which no restraint 'Occurred, it 
would be absurd to hold that the Government was entitled 
to relief now because of what might be deemed a probabil
ity, unrealized, of injury to competition thirty years before. 

Courts of equity will not act unless there is danger of 
violation in the future; that rule should bei decisive here. 
This principle applies in antitrust equity cases as in others. 
United Stales v. Oregon Medical Society, 343 U.S. 326, 
333; United States v. W. T. Gra.~it Co., 345 U.S. 629; 
United .States v. South Buffalo Ry. Co., 333 U.S. 771, 774. 
Apart from ·this. general prjnciple, however, consideration 
of the purpose of Section 7 leads to the same conclusion. 

Congress was seeking in Section 7 to bar aequisitions of 
stock which would ·deleteriously affect competition. The 
obje~t was not to wait until a restraint of trade or monop
olization had occu1·red, but to grant relief as a preventive 
measure to protect the public against competitive effects 
which might be regarded as reasonably likely in the future. 

Proof that for thirty years after an acquisition compe
tition has not in fact been harmed demonstrates as plainly 
as anything can that that particular acquisition did not 
contravene the policy of Section 7. It demonstrates instead 
that if anyone had guessed, no matter how reasonably, at 
the time of the acquisition that competition would probably 
have been lessened, he would have been wrong. Although 

120 The Government has abandoned its charge that there was any agree
ment or understanding that du Pont be favored. See p. 152, supra. 
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Section 7 permits the fact finder to act upon the basis of 
reasonable conjecture when necessary, as it is when the 
Government seeks to protect competition against probable 
future impairment, the section was not intended to per
petuate error when sufficient time has elapsed to permit 
the test of experienee to be substituted for conjecture. 

We submit, therefore, that when suit is brought many 
years after the acquisition, the fact that competition has 
not been restrained is sufficient to defeat the Government's 
case. 

The same result is reached if the test of ''reasonable 
probability" is applied at the 1ater date-although, as we 
have said, actual effect should supplant conjecture when 
the facts permit. But the absence of any actual restraint 
for many years preceding the suit in itself demonstrates 
that restraint in the future is not likely. Clearly this is so 
when, as here, the only change in substance in recent years 
has been in the direction of di11i,inishing du Pont participa
tion in General Motors' affairs. Certainly a finder of fact 
can reasonably conclude that, when there has been no re
straint which lessened competition for many years, there 
is no reasonable probability of any such effect in tbe 
fnture.121 

Here the trial court did so find. After stating that the 
challenged acquisition took plaee ''over 30 years ago'' and 
that no restraint had .resulted "in those many intervening 
years'', the court :found that: 

121Since, so fnr as we can discover, there are no cases in which Section 
7 has ever been invoked many years after the acquisition of stock 
took place, there are no judicial decisions under that section which 
denl with this problem. But this Court has recently held under 
Section 8, which forbids intel.'locking directorates nmong C01:Ji>orntions 
which are in competitiont that n trlru judge may deny rchef when 
the violation ceased after the complaint was filed, on the _ground that 
recurrence was unlikely. U?tited Statos v. W. T. Grant Co., 346 U.S. 
629. The same must be true under Section 7, if there is no prob
nbillty of violation at the time of the action-nnd even more clearly 
where the feared effect on competition has not occurred for many 
years before. 
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"there 1s not • • ~ any basis for a finding that there 
i,s * * * any reasonable probability of such a restraint 
within the meaning -0£ the ·Clayton A-ct."· (R. 466) 
(Italics supplied.) 

Such a :finding was obviously not clearly erroneous. 

CONCLUSION. 

For the reas-0ns set forth above, the judgment below 
should be affirmecl. 
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