




























































































































































































58

Economists are careful to distinguish between the
true determinants of entry and transitory factors ihat
may itflucnee the current reeord of a ccomplished entpy,

The true determinants are the things that detey-
mine for established firms the possible price-cost
relations whieh would and wonld not induee entre:
they are net those things determinine whether or
not actual entry takes place at a partienlar time™

Generally regarded as anmong the most critical “true
determinants’ of entry are (i) abgolute cost advan-
tages, (i1) product differentiation, (iii) economies of
large scale, (iv) uneertaiuty, and (v) entry lag. Analy-
gl of these factors is tmuportant not only beeause they
determire the condition of entry, but also because they
strongly influence ““the competitive vigor of the exist-
ing tirms in the market .. .”” Procter & Gamble, siupra,
p. 21,5671, n. 27. As will now be shown, not a
single oe of these entry {and competition) retarding
factors operates in the alleged insulated aluminum
conductor field.

(i) Existing firms do not have any absolute cost advantage

Existing firms in an industry will enjoy an absolute
cost advantage over potential entrants where

the entrant either must use inferior production
techuiques or must pay higher prices for produc-
tive factors snueh as labor, materials, plant, anid
money capital.™

. BN 3
In the present context, it at least approaches * whimsy
even to discuss ““absolute cost advantages’ since there

58 Bain, Barriers to New Competition 17,

5 Bain, Barriers to New Competition 144,
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are numerous experienced and capable wire and cable
fabricators already nsing equipment and techniques
which can be applied mterchangeably to either copper
or aluminum products (Fdgs, 55, 56, R. 1204-93).
Moreover, produets chiefly made from ahwmnum are
amotg the siinplest of all insulated constructions. No
patents or secret processes are involved, and surely
there is no reasou to believe thiat Kennecott, Phelps
Dodge, American Steel and Wire Division of U.S.
Steel, and other existing manufacturers must pay more
for labor, materials, plant and capital than their fellow
insulators who happeu, at this moment, to be using both
alnmmun and copper,

lit} There i5 no product differentiation ih insulated aluminum
conducior

[T]he most important barrier to entry discovered
by detailed study is probably product differen-
tiation.®

Product differentiation is based generally on the
susceptibility of buyers to persuasive appeals, usually
throngh advertising, concerning the alleged superiority
of the produets of individual sellers. It flourishes
where buyers arc relatively uninformed as to the merits
of alternative products, and where there is the oppor-
tunity for producing significantly different designs and
quahities of poods in question.® ‘‘Such preferences
need not, and frequently do not, rest on real or sult::
stantial differcnces in terins of quality or usefulness
Procter & Gamble, supra, p. 21,571 The existence of
Product differentiation will ““make entry for a new firm

% Bain, Barriers to New Competition 216.

*! Bain, Industrial Organization 219.
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difficult in that it must overcome the established good
will of existing sellers.”” *

It is bevond question that no produet differentiation
exists in the alleged insulated aluminum line of com-
merce. The few simple insulated wire and cable eon-
struetions in which alnmimun is used are mannfactured
aceording to standardized teehuical requirements (AR
25-28, R. 3267-3343), and can be preduced by virtually
any insulating tirm (Fdg. 55, R. 1294; Fdg. 84, R.
1299). Appeals to buyers, usually in the form of
product bulletins and catalognes, are not made in terms
of “differentiating” the produets but of conforming
them to the accepted standards (AR 30-31, R, 3345-56).
The only purchasers of such products—eleetrical utility
companies—are large, well-informed huyers who can
and do purchase these produets fromn any producer
meeting the industry’s standards (e.g., R. 801, 806,
813, 899).

92 Kaysen and Turner, Anfitrust Policy 74 Product differentia-
tion mey also protect the market shares of established firms, making
it difficult for other existing firms to expand, and, therefore, as
noted, supre, p. 56 is regarded as a prime market structure
variable as well us a determinant of condition of entry (infre, pp.
64-65). See also Procier & Gamble, supra, p, 21,571,

% The lack of preduct differentiation is not surprising since ¥
is more likely to prevail with respect to consumer geods than -
dustrial commodities, such as wire and cable. *Producer buyers
tend in general {o make it their business to be well-informed as to
the qualities and preperties of the grods they buy, and are.t'hlls
less susceptible to the persuasive appeals of sellers. In addition,
their task is frequently simplified by the fact that numerous pro-
dueer goods are standardized, uniform raw materials, the suppliers
of which find little opportunity for introducing physical product
differentiation among their outputs™ Bain, Industrial Orgamzt:
tion 219.
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fii) Economies of large scale do no? inhibit entry

Economies of the large plant or firm refer to a de-
cline in unit costs as the scale of the plant or firm is
inereased,  Where sigmificant scale economies are pres-
ent, an entrarnt must add a significant fraction to in-
dustry ontput in order to operate at the minmmum opti-
mal scale. The result of entry on such a scale may be
a decline in prices, making it uneconomre to eontinue,
or estabhshed firmis may retaliate against the entrant
by lowering prices. In these chreumstances,

the entrant is not only being made to play the
competitive game for high stakes, but, by being
forced to enter ou a large scale, he iz virtually
ensuring a swift competitive response by the estab-
lished firms. Procter & Gamble, supra, p. 21,571

On the other hand, if the entrant comes 1 at a scale
stall enongh to be ‘“wmoticed,’” he would be operating
at a suboptimal level and have higher costs than estab-
lished firms.*

No such barriers are present as to insulated alumi-
mum.  Existing insnlating companies ean enter on a
small scale or on a large one, depending on market con-
ditions, with no ecapital investment whatever (Fdgs.
53, 56, R. 1294-95; e.g., R. 73-74, 251, 280-81, 37930,
66162, 983). Their efficiency is determined by their
existing seale of operation and production technigues.
not by the amonnt of aluminum used as conduetor.

e ——ey

; » ) . L vyl
~ ™ The significance which economists attach to ecoronies of seale
is indicated by Professor Markham’s statement that **[t]he mosd
mportant single determinant of the degree of compelaticlh 11}‘:
Biven mdustry is the shape of the long-run cost curt¢ ‘:“"—f’_“ﬂ’:;:‘“
the prospective entrant.” ‘‘Economic Analysis,” { "’-"“‘i}‘_“;;‘
Seetion of Antitrust Law, American Bar Association (Apnl Jat',
p. 149,
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{iv} Uncertainty as to market conditions does not impede eniry

Uncertatuty vefers to a potential entrant’s lack of
knowledge of the industry he might enter, and partien-
larly lack of knowledge as to whether a profit can be
made.

The more uncertain the prospects appear in an
industry, the more Imperfect will entry be and
the greater may be the profits of the firns estab-
Iished in the industry, sheltered by the deferrent
uncertainty.”
No such difficulty bescts existing insulators wbo may
wish to “enter’ the alleged insnlated aluminnm line
of commerce. Since they are already in the insulating
business, they kunow the cost and efficieney of the
machinery and personnel to be used, and are fully eon-
versant with enstomer requirements, there being no
“distinet ¢customers’ for copper and aluminum in-
sulated products (Opin., R, 1316; see e.g., R. 73).

{v) The effectiveness of easy entry is mot impaired by eniry lag

Even where there are no significant entry barriers,
the time required to effect entry (ie., “lag,”’) may limit
the effeetiveness of easy entry as a guarantor of
vigorous competition, Thus:

[tihe longer the lag period in question, the less
influence any given threat of entry will be likely
to have on established sellers. . . . The effect
of any given condition of entry on market behavior
will therefore be likely to vary with the length
of the entry lags which accompany it.*

% Machlup, The Economics of Sellers’ Competition 231; see
107, 228-230,

% Bain, Barriers to New Competition 11; See also Machlup, The
Eeonomics of Sellers® Competition 108,
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Here, lag is nonexistent because ‘‘entry’” is not only
easy, but virtually instantancous (e.g., R. 73-74, 379-80,
661-62, Y82-83).

(¢) Easy Entry Assures Vigorous Competition Among
Existing Firms

As the foregoing makes plain, insulated aluminum is
characterized by an extraordinarily easy condition of
entry. Oune consequence of this is the high prohability
that in the future additional manunfaeturers will allo-
cate part of thelr insulating capaeity to aluminum.®
But this is not the ouly significance of easy entry, for
where this condition prevails, vigorous and effective
competition is assured even where no actual entry
OCCUTS.

First of all, where, as here, potential entrants exist
and the market structure is favorable to entry, these
eonditions will bring about vigorous and effective cor-
petition among the existing firms (supre, p. 958).
This very point is now being urged by the Government
in United States v. Penn-Olin Chemical Company, No.

803, this term, where it argues:

The presence of a potential entrant—waiting In
the wings and capable of moving into the mf}rket—
may be an indispensable source of protection for
purchasers and ultimately the consuming pubhfe.
Its readiness to enter the market whenever the ex-
isting manufacturers charge excessive prices, limit
produetion, or fail to exploit economic opportun-
ities (e.g., to develop more efficient productive
techniques) ean act as a spur to msure the Ct)‘lzl[l_i
petitive vigor of those already in the market.

" As will be discussed below, this process is alrezdy under w4y
fmfra, pp. 68.69),
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economic superiorities of some kind are not pos-
sessed by the existing few, entry of new rivals i
a continuiug threat, likely to enforce behavior ap-
proaching the competitive norm.”” Waeston, The
Role of Mergers in the Growth of Large Firms
(1953) 109; Drief, p. 25,

Ilere, to a far greater extent than in the Penn-Olin
sitnation, these eonditions are satisfied, for there are
numerouns potential entrants, each able to ““enter™ the
market with far greater case than could the chemical
concerns involved in that case.

Secondly, as Commissioner Elman has observed,
“factors making for high enlry barriers also make for
domination of small competitors by large and so tend
to eliminate aetual as well as potential competition”
Procter & Gamble, supre, at p. 21,573, Conversely,
where entry retarding factors are abscut, the market
strueture will favor effective competition among exist-
ing firms., Particularly important in this regard is
product differentiation which is generally regarded as
both an entry determinant and a market structure vari-
able in its own right.*

Where product differentiation is lacking, sellers will
be forced to match the price reductions of rivals in
order to hold their customers, and market shares will
be determined not by systematic buyer preferences,

hut at random or as a result of & past sequence of
historical developments in the establishment and
growth of firms,  The individual firm is generally
not well protected in its going share of the market
by any speeific structural conditions, and 1 po-
tentially vulnerable to losses in proportionate con-

® B, Procter & Gamble, supra, 21,571; Kaysen and Turner,
Antitrust Policy 74; Bain, Industrial Organization 210-221.
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trol of the market hecanse of the growth of other
firms, their pricing policies and so forth.*

As will now be shown, beecause of the absence of prod-
uct differentiation and other competition retarding
market characteristies, there is aggressive price com-
petition with respeet to insulated aluminum eonductor
produets and suppliers of such produets have been
“yulnerable to losses in proportionate eontrol of the
market because of the growth of other firms .. .”

(dy Market Perforwmance Demonstrates the Effec-
tiwveness of Competition In Insulated Aluminum
Conductor

As noted, prediction of future economic conditions
requires a coordinated evaluation of hoth market
structure and performance. Here, examination of ac-
tiral performance confirms what is so clearly indicated
by the foregoing analysis of market structure, namely,
that competition is vigorous and effective.

{i) There is active price competition

The distriet court found that there is vigorous com-
petition among all manufacturers of insulated atumi-
num products (Fdgs. 62, 69, R. 1295, 1297; Opin., K.
1330). Such competition is manifested in price-cutting
by both small and large firms. Aleoa lost millions qf
pounds of insulated aluminum bnsiness on a price basis
to hoth small and large competitors, including such
independent companies as Nehring, Southwire, Gten-
eral Cable, Central Cable, and Essex (AR 29).’ More-

ettt

® Bain, Industrial Organization 216.

“During the same period, it lost virtually Iﬁia],}‘gm
AR 58,

ductor business to Rome (Fdg. 52, R. 1204;

ot i g. Jiy N wsid Ly )
AR 29, g5 well g AR 72 which is referred to below (p. 63 60,
s 1ot in the printed record but is part of the original record H
with the Clerk.

innm con-
R. 3409}
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over, the Government, ifself has acknowledged the
aggressive pricc-cutting practices of such firms ag
Central and Nehring (Govt. Br, pp. 62, 64).™

The experience of utility companies in corapetitive
bidding further demonstrates that price competition is
not confined to the larger suppliers. In 1959, Cirele
Wire and Cable Company, {oo small to be listed by the
Government among the 1958 sellers of insulated alum-
inum conductor (Govt. Br., p. 20), was awarded 22
per cent of Long Island Lighting Company’s alumi-
num conductor bnsiness. Xssex went from zero in
1959 to 29 per cent in 1960. In part, these gains were
at the expense of Anaconda and Alcoa whieh dropped
from a combined 66 per cent of Long Island’s business
in 1958 to 10 per cent in 1961 (AR 81, IR. 3507). Simi-
larly, when Central Illinois Public Serviee Company
was dissatisfied with the price and other terms for
aliminum triplex, it requested bids from two smaller
suppliers. A eonsiderably lower price and better
terms were obtained, which eventnally the Iarger sup-
pliers had to mateh (R. 891-93). Overall, as a result
of vigorous priece competition, list prices of insulated
aluminum products are substantially below what they

"1 The Government’s claim that the alleged insulated aluminum
line of commeree is an ‘‘oligopolistic™ market (Govt. Br, pp. 2,
87) is inconsistent with the admitted aggressive price cutting of
smal] firms. In an actual oligopelistic market, small firms *‘tend to
exist al the sufferance of their large rivals, and for that reason are
likely to opt for peaceful coexistence—not vigorous competition—
with those rivals.”” Procter & Gamble, supra, p. 21,569, Similarly,
in Philadelphia Bank, this Court referred to the fact that in an
oligopolistic market, ““small companies may be perfeclly content
to follow the high priees set by the dominant firms .. ."" Footrole
43, at p. 361.
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were Jn 1953, and actual prices in the market place
are still lower (R. 243, 399, 833, 1228-29: AR 29).

{ii) There have been significant shifts in market shares

The so-called ““insulated aluminum’ market has
heen characterized by significant ups and downs in
market shares.  Otlier examples, in addition to the de-
elines suffered by Alcoa and Rome (Fdg. 45, R. 1292-
83), are the shift of Southwire from 9th position, with
23 per cent, in 1935, {0 4th, with 7.4 per cent, in 1956;
the increase of Essex from a Tth ranking 4.9 per cent
in 1957, to a 5th ranking 6.1 per cent in 1958 ; the move
of General Cable from Tth place, with 5.8 per cent in
1956, to 3rd place, with 11.9 per eent in 1957; and the
decline of Kaiser from 26.5 per cent in 1955, to 18.1
per cent in 1956 (Gx 436, R. 2717).

(ilf) There has been significant entry

In terms of entry, too, the market has performed as
the foregoing struetural analysis wonld indicate. The
court fonnd that the abandonment of insulated alumi-
num produets by several companies since 1956 resnlted
from the “vigorons competition in the products in-
volved”” (Opin., R. 1330). The Government argues
that such abandonment, together with the fact that
since 1955 only one company commenced the manu-
facture of insulated aluminum products, ‘‘dispel the
dgnificance of the court’s finding that there is ‘ease
of entry’ . . .”” (Qovt. Br., p. 55). The important fact,
however, is mot whether actual entry bas OCC}II‘I‘Ed,
but whether underlying econditions are conducive to
entry (supra, p. 58). Here “there is 1m0 eﬂdenf,'e
which would indicate that any potential producer has
been unabie to enter the indnstry when he thought that
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a profit conld be made therein™ (Opin, R. 1823). Tn-
deed, on the basis of the “‘surge of new entrics” ox.
perienced in the early 1950°s, when rising copper
prices inercased the popularity of aluminum condne-
tor products (Govt. Br., pp. 24-25, 54), and the in-
dustry practice of switehing from less to more profit-
able products (Fdg. 56, R. 1294-93), there can be no
doubt that 1f competition had been less intense, more
entry would have occurred.

In any event, despite the vigorous eompetition, there
has been significant “‘entry.’” IHatfield Wire and Cable
Division of Continental Copper & Steel Inmdustrics,
Ine., known to he an aggressive competitor (R. 531),
has begun making aluminam conductor produets (AR
5, R. 3229); and subsequent to frial, too late fo be
noted in the record, IPhelps Dodge, already an im-
portant wire and cable fabricator, with assets 18 times
Rome’s (AR 72), anncunced plans to offer a full
line of aluminum conductor produets.™ Morcover,
while too insignificant to be listed by the Govern-
ment as producers of insulated aluminumn conductor
products in 1958 (Govt, Br., p. 20), General Electrie,
with assets more than 100 times those of Rome, and
Circle, whose parent company, Cerro Corporation,
has combined assets 10 times as large as Rome’s (AR
72), began to increase their shipments of such prod-
nets in 1959 (Govt. Br., p. 20). There is nothing in
the structure of the insulated aluminum conductor
“market’’ to inhibit the further growth of these
very substantial concerns, or to prevent other already

" The Wall Streei Jowrnal, November 18, 1963. In the Govern-
ment’s terms, Phelps Dodge would be “‘entering’’ the alleged 10
sulated aluminum }ine of commerce.
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wellestablished insulating firms from “entering’” the
feld.®

e

3 The following companies or their affiliates, with consolidated
1960 assets as shotwn, are among the wire and cable fubricators that
are mot incJuded among the companics listed by the (Government
(Govt, Br,, p. 20} as suppliers of insulated aluminum conduetor

in 1958 (AR 72):

1960 Assets

American Enka Corporation {William Brand—

Rex Div.) [AR 73, R. 3443] 8 100,416,720
Amphenol-Borg Electroniecs Corp. { Amphenol

Cable & Wire Div.) [AR 73, R. 3442] 51,006,381
Cerro Corparation {Circle Wire and Cable

Corp.) AR 73, R. 3143 249,410,118
Continental Copper and Steel Industries, Ine.

(Hatfield Wire and Cable Div.) [R. 943;

AR T3, R. 3445] 42,055,627

146,877,541

Electric Autolite Company [AR 73, R. 3444]

General Electrie Company [R. 943; AR 73,
R. 3443}

II. X, Porter Co, {Natienal Electric Div.}

2,522,249,000

[R. 943; AR 73, R. 3447] 132,783,644
International Telephone & Telegraph Corporation

(Royal Electric Div, and Suprenant Div.) )

[R.943; AR 73, R. 3448.49} 353,296,277
Kenneeott Copper Corporation (The Okonite .

Co) [R.943; AR 73, R. 3447] 807,554,096
Neptune Meter Company (Revere Corp.) o

[AR 73, R. 3448] 34,791,595
Thelps Dodge Corporation [R.943; AR 73, R. 3447] 426,968,025
Simplex Wire and Cable Co. [R. 943; AR 73, R. 3448] 24,583,020
Sprague Electric Company [AR 73, R. 3449 47,335,846
Tennessoe Corporation (Chester Cable Div.) N

[R.943; AR 73, R. 3443] 92,811,783
Triangle Conduit and Cable Company 52,190,803

" [R.943; AR 73, R. 3449

nited States Steel Corporation {(American Steel »

. ind Wire Div.) [RR. 943, AR 73, RR. 3442} 4,626,800,000

Vestinghouse Electric Corporation e s
[AR 73, R. 3450] Fe 1,521,138,112
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Conclusion as to the Alleged ““ Higlily Concentrated”
and ““Oligopolistic’ Market in Insuloted Aluminum
Conductor, On the basis of the foregoing, it is abung-
antly elear that the bare concentration statistics me.
chanieally applied by the Government do not ade-
quately deseribe the nature of competition in the al-
leged insulated aluminum conductor line of commerce,
The erucial “‘observable features of market structure,”
when correlated with “observed performance,”” estab-
lish that competition in this alleged line is effective
and vigorons. As will now be shown, the Rome ac-
quisition will not affect the prevailing vigor of com-
petition,

{3) The Acquisition of Rome Will Not Affect Market Siructure or the
Viger of Competition in the Manufaciure and Sale of Insulajed
Aluminum Products

(a) The Acquisition of Rome Did Not and Wil Not
Change Pre-cxisting Market Structure

The Reme acquisition has not kad and cannot bave
any effect on the condition of entry or product differ-
entiation market structnre variables discussed above.
ITere, unlike Procter 4@ Gamble, where already high
entry barriers were ‘“markedly heightened by the
merger’’ (supra, p. 21,579), the essential entry condi-
tions are unchanged. Ag the court found, there is no
reason to believe that anyone ‘‘has been or probably
will be deterred from entering into the manufacture
and sale of aluminum conductor wire and cable prod-
uets because of this acquisition’” (Fdg. 58, R. 1295).

Morcover, even in terms of the one structural vari-
able emphasized by the Government, i.e., seller con-

s

™ Kaysen and Turner, Anlitrust Policy T5.
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centration, this acquisition is not substantial. Alcoa’s
share in 1958 was 11.6 per cent, and Rome’s 4.7 per
cent. The snm, 16.3 per cent, is not only far below
the 30 per cent conservatively computed in Philadel-
phie Bank, 374 U.S. at 364, but is substantially be-
neath the 20 to 25 per cent figures suggested as a test
of prima facie unlawfulness by the cconomists cited in
footnote 41 of that opinion. 374 U.S. at 364,

The impact, in bare statistical terms, becomes even
more tenuous in light of the substantial post-aequisi-
tion decline from a conbined high of 16.6 per cent in
1959 to 13 per cent in 1961, Thus, on the basis of the
latest information available to the court, the market
share of Aleoa-Rome combined is only 1.4 percentage
points above the 11.6 per cent share held by Aleoa
alone in 1958,

The acquisition’s effect on the number and size dis-
tribution of firms in the alleged market as a whole is
equally insignificant. Prior to the acquisition, Alcoa
ranked third; after the acquisition, the Alcoa-Rome
combination was still third, and still substantially be-
bind Kaiser and Anaconda (Gx 436, R. 2717). More-
over, the aggregate share of the five integrated pro-
ducers has remained virtually unchanged. FKrom 2
tombined 65.4 per cent in 1958, the same five companies
at the end of 1961 accounted for 66.5 per cent, an in-
crease of only 1.1 percentage points. Such inerease in
toncentration not only is far below the 33 per cent
intrease deemed significant in Phifadelphia Bank, l?llt
fﬁso 1s substantiaHy below the 7 or 8 percentage P?mt
Hrease suggested by Professor Bok as 4 possible
iiatistical test, Philadelphia Bank, suprt footnote
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Such a minute increase in “‘concentration,® upon
which the Government apparently relies (Govt, Br,
pp- 96-07), could only have relevance if it adverselv
affected or eliminated the ““possibility of eventual
deconcentration’” where *‘concentration ig already
oreat.”” Pliladelphia Bank, 374 11.8. at 365, footnote
42. Thus, in Procter  Gamble, supra, p. 21,583, al-
ready formidable barriers to entry were made “vir-
tually insurmonntable’ by the aequisition, and, as 3
result, “virtually all possibility of an eventual move.
ment toward deeoncentration in the liquid bleach in-
dustry was eliminated.” Ilere, in sharp contrast,
insulated alwminnm conduetor is not concentrated in
any meaningful sense of the word, entry barriers are
nonexistent, and the aequisition, itself, has not
changed the condition of entry (Fdg. 38, R. 1293).
Moreover, as will now be shown, Rome, a steadily de-
clining faetor in insulated aluminum conductor, was
among the least likely sources of ‘‘deconcentration.”

(b) Rome Was Even Less Important Than Its Small
Market Share Would Indicate

The Government contends that this aequisition elimi-
nated substantial competition because Rome, though
not large in absolute terms, had ‘‘competitive signifi-
cance [that] transcends its bare market percentage’’
(Govt. Br,, p. 60). This, the Government argues, was
because it was one of only a few ‘‘effective firms mn
the industry’’ (ibid.), because it was an ‘‘aggressive
competitor’! and product innovator (Govt. Br., pp. 62-
63), and because its presence in the market preserved
“‘the possibility of eventual deconecentration” (Govt.
Br., p. 64). These contentions miseonceive both the
nature of the alleged market and Rome’s competitive
role therein.
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First, the assumplion that there are only a “few
significant competitive factors’” in the insulated alumi-
o conductor field presupposes that this is a sharply
delimited ““Industry’’ confined to the 11 or 12 com-
panies each of which happened in a given year to ac-
count for one per cent or more of total insulated
auminum conductor shipments. This, of eourse,
totally ignores the more than 200 established firms
ready, willing and able to make insulated aluminum
conductor products, including snch substantial com-
panies as Okonite, Westinglinuse, Hatfield, General
Electrie, Circle, Triangle, American Steel and Wire,
Crescent and Simplex, which, though still compara-
tively minor snppliers of insulated aluminum con-
ductor, are, nevertheless, snbstantial concerns with a
potentiality for expansion that would not ordinarily
be true in the case of *‘fringe’ competitors (supra,
n.73). Finally, the implication that there may be an
inadequate number of companies is flatly refuted hy
the testitnony of utility purchasing agents all of whom
made elear that hoth before and after the Rome ac-
quisition there were more than enough suppliers of
msulated aluminnm conductor preduets. (Opin, E.
1326, Fdgs. 59, 60, R. 1295; R. 721, 750, 801, 806, 810-
12, 886-87, 893-94, 897-98).

Secondly, the conrt found and the Government con-
cedes, that “Rome was not an aggressive price com-
Detitor’” in the sale of aluminum conductor products
(ngs. 53, 61, R. 1294-95; Govt. Br., p. 62). This 18
of eritieal importance, for, as emphasized by Kaysen
2aud Turner, ““the fact that the acquired company has
been an active influence on prices™ shonld be among
the factors required in order to find illegality where,

§ : 8 M om-
a3 here, market shares are ““fairly small,’”" 1.6, 8¢
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bined percentage of less than 20 per cent™ Seckine
to overcome Rome’s passive role and to inflate its comt?
]}fetitive imporfanece, the Govermment asserts that Rome
was “‘shown to be an ‘aggressive competitor' ' gng
v,as a product innovator in the field of alnmivum in.
sulation (Qovt. Br., pp. 62-63). Tt does not even at-
tf,gmpt, however, to explain precisely how Rome eoulg
have been ‘‘aggressive,”’ yet, as the court found, ad-
here ““to the policy of not going below the prices of itg
competitors” (Fdg. 53, R. 1294).”

Likewise, as shown carlier (supra. pp. 1113,
Rome’s insulating proficienecy, rescareh activities and
fwrodnct innovation, all related to its line of sophisti.
eated prodilets, where *‘copper remains virtually un-
rivaled”” (Govt. Br, p. 17), not to the two simple
produets in which almminum has gained acceptance.
The imnplication that Rome had developed an im-
portant insulated aluminum conductor produet is
misleading for the product in question was actnally
developed by Tlome in the late 1940°s using copper as
ihe conductor metal (R. 8936). There 13 no proof in
this reeord that Rome has pioneered the develop-

¥ Kaysen and Turner, Antidrust DPolicy 133, The only other
factor singled out is “‘severe limitations on eniry.”’

™ The alloged showing that Rome, though nnt a priee competitor,
was, nevertheless, an “‘aggressive eompetitor’” iy based entirely
on the statement of Rome’s President, who, thongh acknowledging
-that Tlome was not a price cutier, asserted that it was an ‘‘apgres
sive competitor’” (R. 937). This, of course, was a perfectly natural
‘statement for the President and one of the Founders of the com-
pany to make, Utility purchasers whe were in a position to
compare the aggeressiveness of Rome with that of other suppliers,
testified ‘‘without contradiction that Rome was not an initiator of
price reductions.” (Fdg, 53, R. 1294).
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ment of even a single insulated aluminum conductor
product.

Finally, the Government’s argument that the inde-
pendence of Rome should be maintained ir order to
preserve the possibility of eventual deconcentration
is wholly without substance. As shown in detail, in-
suwlated aluminum conductor is not ‘‘concentrated” or
“oligopolistie”’ and tbere is no shortage of established
insnlating companies that can effect even further
decentralization. Rome was one of the companies least
likely to expand, for it was not an aggressive price
competitor and, prior to the aequisition, had been a
declining factor in insulated aluminum conduetor, its
percentage having fallen from 6.9 per cent in 1955 to
£7 per cent in 1958 (Gx 436, R. 2717).

For all of the foregoing reasons, it is clear that the
Government failed to sustain its burden of proof on
competitive effeet with respect to the alleged insulated
aluminum eonductor line of commerce,

B. The Required Anticompetitive Effect Has Not Been Sho?vn
With Hespect to the Alleged Aluminum Conducior Line
of Commerce

(1) The Lack of Anticompetitive Effect as to Each Component Demon
sirates the Absence of Such Effect as to the Alleged Composile
Line

_ The Government’s second alleged line of commerce
s nothing but a mathematical composite of (1) 1
sulated aluminum wire and cable, and (2) ACSR and
alumingm cable, bare. With respect to item (1), the
Government makes no claim of presumptive oF per $¢
illegality and, as just demonstrated, has failed to show
anticompetitive effoct. As to item (2), the Goverr;l—
ment has not even appealed from the district court’s



6

conclusion that the prohibited effect was not shown
Since the Government concedes the absence of pro-
hibited effect in bare alwminum, which constitutes more
than 90 per cent of Alcoa’s share, and 77 per cent
overall, of this alleged line of commerce (Govt, Br,
p. 11), and has shown ne prohibited effect as to in-
sulated aluminum, it is nothing short of incredible fo
claim that the requisite effect can somehow emerge
when bare and insulated aluminum conductor are
lumped together.

{2} The Market Perceniages on Which ithe Governmen? Helies Are
Devoid of Economic Significance

With due respeet. we subniit that the Government's
composite line is simply a numerical triek, caleulated
to give the appcarance of substantiality where the
market facts and industry testimony demonstrate that
none exists. As noted above, Alcoa’s 27.8 per cent of
this eomposite line was more than 90 per cent bare
aluminum conductor, while Rome’s very miner 19
per cent consisted almost entirvely of insulated alum:-
nmmn products (supra, p. 47). Sinee bare and insulated
products are not even claimed to be competitive, and
since the combination was found not to constitute 2
recognized economie entity or submarket (Add’L F dg.
4, R. 1336), the combination of the two is utter}:y-’ mt?l-
out economic or competitive significance. Certainly, 1o
these circumstances, the combined percentage of 29‘,1
per cent does not manifest the ““inherently anticompetl-
tive tendency”’ which this Court found justi.ﬁed rt?hci
ance upen a rebuttable presumption of illegality base
on market shares in the Philadelphia Bank ease, 3
U.S. at 363.

. . X ton
Moreover, the Philadclphia DBank PI'ES“;II;HW
applies to “‘a merger which produces a firm eontroilits



7

an undue pereentage of the relevant market . . .”* (em-
phasis supplied). In this case it is pure fiction to
suggest that this acquisition ‘“‘produced’’ the 29.1 per
eent figure on which the Government relies. This per-
centage, as noted, predominantly represents Alcoa’s
pre-aequisition sales of hare aluminum cable. As such,
it is nothing but a point on a steady downward curve
reflecting the sharp and continuing erosion of Alcoa’s
position in bare aluminum cable which has fallen from
18.4 per cent in 1954, to 32.5 percent in 1938, and, com-
bined with Rome, to 26.1 per cent in 1961 (supra, p. 6).
Because of Aleoa’s subordinate role in insulated alumi-
num conductor, the percentages are somewbat smaller
in the composite line, but the identical trend is dis-
closed : from 42.8 per cent in 1934, to 27.8 per cent in
1958 and, eombined with Rome, to 24.8 per cent in
1961. Thus, by the time of trial the Aleca-Rome com-
bined share in the alleged composite line was more than
40 per cent below that held by Aleoa alone in 1954, and
more than 10 per cent below Aleoa’s percentage in
1958, the last full year before the acquisitiou.

Attempting to minimize the significance of these
sharp declines, the Governmment, quoting from Commis-
sioner Elman’s opinion in Precter & Gamble, suggests
that post-acquisition declines “‘are entitled to little, if
any, significance’” because a eompany *‘ ‘may deliber-
ately refrain from anti-competitive conduet . . . and
huild, instead, a record of good behavior ..." " (Govi.
Br, p. 59). This argument has no relevance to this
case. Although the Government states that the district
court relied on the decline of the merged companies
“subsequent to the acquisition’’ (Govt. Br,, p. 59), the
fact is that the court repeatedly emphasized the “‘gen-
erally continued”” market share declines “‘both pre and
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post-acquisition” (Opin., R, 1324, 1313; Fdg. 45, R.
1292-93). 'Thus, conlrary to the imiplication of the
Government’s argument, Alcoa’s post-acquisition de-
cline is but a continuation of a trend started long before
the acquisition, a fact which demonstrates that market
forees, rather than a desire to build a good record for
this proceeding, accounted for the decline.™

Int light of ils obviously countrived nature, the failure
of proof us to the bare and insulated components, and
the substantial and continuing decline in the Alcoa-
Rome market share, the Government’s claim of illegal-
ity as to the alleged aluminnm conductlor line of com-
merce is wholly without substance. This eonclusion is
reinforced by examination of market and historieal
faetors which affirmatively establish the aecquisition’s
lack of effect in either of the alleged aluminum con-
ductor lines of commeree.

C. Markei and Hisiorical Factors Found by the Court Affirma.
tively Eslablish That Anticompetlitive Effect Has Noi Been
Shown

Where market share statistics are not conclusive,
determination of the competitive effect issue requires
“an examination of various economic and historical
factors .. ."" Brown Shoe, 370 U.8. at 329. Several of
such factors—Alcoa’s downward trend, the complete
ease of entry, the absence of product differentiation,
Rome’s passive role in price formation and declining
position, the lack of significant competition betireen
Alecoa and Rome, the continued vigor of competition—
have already been discussed. We turn now to other
economie and historical factors that also affirmatively

7 Furthermore, although there was extensive pre-trial discovery
and virtually every Alcoa official concerned with the post-acquisition
operation of Rome was exposed to cross-examination at the trial,
there 1s not even a hiut in this record of any attempt on t}}e part
of Alcoa to build & record for the purpese of this proceeding
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ostablish that this acquisition will not have the pro-
hibited anticompetitive effect.

{1} There Has Not Been. and Will Not Be, Any Adverss Effect on

Competitors

While Section 7 is concerned primarily with effect
on ecompetition, rather than on competitors (Phila-
delphaa Bank, 374 U.S. at 367, 11, 43), i1 sonie cases an
acquisition’s effect on competitors may be so severe as
to create a probability that competition as a whole will
be substantially lessened. (See e.g., Brown Shoe, 370
U.S. at 344). This, emphatically, is not such a case.
At the trial, independent wire and cable manufac-
turers, most of them Government witnesses, testified as
to competitive conditions. Not a single such witness
had either experienced, or foresaw in the future, any
adverse effect as a result of this acquisition (Fdgs. 50,
62, R. 1294-95), Tudeed, several of them had increased
tjneir aluminum wire and cable sales since the aequisi-
tion, and had either built new plants, or cxpanded
existing plants, in order to inerease their capacity for
making such products (Opin.,, R. 1330; R. 74-76, 228,
3,81v 404-06, 984-85, 990). Moreover, in the three years
since the acquisition, independent manufacturers, as a
group, inereased their sales of insulated aluminum wire
and cable by more than 50 per cent, with a correspond-
Ing mcrease in their combined market share from 29.8

f;gggent in 1958 to 33.5 per ecnt in 1961 (Opin, R.

&) Alcoa's Purpose Was 1o Obtain Insulating Cepability, Not to
Expand s Aluminum Conductor Facilities
Although the Government implies that Aleoa’s pur-
POse was to “augment’ its already leading position
1 aluminum eonductor (Govt. Br., p. 61), this is eon-
trary 1o the court’s express finding that the purpose
a5 to secure insulating eapability and diversification,
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and that the acquisition was not induced by “Rome’s
mannfacture of aluminum products . . . (Fdg. 7, R,
1284). These findings are relevant in a Section 7 case,
for, as this Court noted in Brown Shoe (370 U.S. at
329, n, 48):
evidence indicating the purpoese of the merging
parties where available, ts an atd in predieting the
probable future conduet of the parties and thus
the probable cffects of the merger.

ITere, the findings as to purpose repudiate the Govern-
ment’s elaini that Aleoa sought to ““expand™ its ahumi-
num conductor operations (Govt. Br., p. 68).

{3} There Is No Significant Merger Trend

Contrary to Brown Shoe, where this Court found
definite and substantial acquisition trends in which
Brown Shoe, itself, was a “‘moving factor,” 370 US,
at 302, the Court here [ound neither a *‘significant pat-
tern or trend of mergers’ for the industry as a whole
(Fdgs, 46, 49, R. 1293), nor any prior “history of
acquisitions or mergers”’ involving aluminum cou-
ductor by Aleoa (Opin., R. 1322).

The court’s findings as to the lack of any significant
merger trend are strongly supported by the 1'ecm"d.
The so-called trend consists of the following: Olin-
Mathieson, which was not even in the wire and cable
business, acquired Sonthern Electrical;™ U. §. Rubber,
which was never more than an .8 per cent factor 11
aluminum conductor products, was acquired by Kaiser
in 1957; and Roebling, which never was more than
.1 per cent factor and is conceded by the Glovernment
to have been an insignificant competitor (Govt. Br,

™ The post-irial acquisition of Central Cable by Ahm?mnmz
Limited, which is referred to by the Government, also did r;;)
eliminate or lessen competition sinee Aluminium was not previot y
in the wire and eable business.
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§9), sold some of its used wire and cable machinery to
Reynolds (Gx 392, 393, R. 2613-18).

While purporting to acknowledge the underlying
facts and not wishing “‘to overdraw the picture”
(Govt, Br, p. 68), the Government urgex that these
acquisitions were ‘“‘major step[s] towards the elimina-
tion of all independent concerns’ (Govt. Br., p. 63),
and that “‘there is reason to apprehend that the re-
maining independents will eventually be absorbed and
the market occupied exclusively by the integrated
glants.,” (Govt. Br., p. 71). This inflammatory, ad
terrorcm argument is wholly swithout basis in fact.

Not only did none of the prior acquisitions eliminate
any substantial eompetition, but none involved an at-
kmpt to expand aluminum conduector operations.
Alcoa’s purpose has just heen discussed, and Reynolds,
o, was seeking insnlating capability required in order
to make its product line more competitive (Gx 387, R.
2606). Similarly, the effect of Kaiser’s acquisition of
U.'S. Rubber was to place it in a position to offer iv-
sulated copper products (R. 1080-81)." Thus, all

e,

. The Government concedes that the Olin-Southern and Alumi-
Mom-Central acquisitions eliminated no actual competition. It
argues, however, that potential competition was eliminated becanse

the electrical conduetor field is one to which [the primary alnmi-
?;Im Producers] would naturally gravitate’’ (Govt. Br,, pp. 69-

). In fact, there is no evidence that any aluminum producer
hag been abla to acquire insulating capability through internal
gru_wth. Thbe Government’s assertion at this point in the Argument,
3 In the Statement of Facts, that Aleoa was prepared to embark
UPon g large program of internal expansion’’ does not faithfully
Tefleet the facts of record. As noted, the court found that the
lime ang expense involved *‘seemed to foreclose’” the possibility
of Alcoa’s obtaining insulating competence from within (supre,
?. 9). 1t is ironie that the Government should stress the potch-
ual competition of primary aluminum producers not even in the
sulating business, yet ignore the literally dozens of already exist-
Eg nsulating concerns that could so much more easily commence

¢ fabrication of aluminum conductor products.



82

three acquisitions were actually a competitive reaction
to the fact that many companies with broad experience
in the insulating business had begun to manufacture
aluminum eonductor products  (supra, pp. 8-9),
They were not, as the Government wounld imply, at-
tempts to “‘expand’ within the field of aluminum con-
ductor, but were for the purpose of securing insulating
know-how.

In these circumstances, unlike the situalion in
Brown Shoe, where shoe manufacturers had economie
incentive to engage in a seemingly endless program of
“drying up’’ available outlets (370 U.S. at 301), here
the acquiring company’s economic incentive is extin-
guished once it has aequired insulating capability.
Thus, explaining Alcoa’s lack of interest in future ae-
quisitions, its KExecutive Vice President testified:
“Aleca was seeking know-how in this insulated wire
husiness and we were satisfied Rome had it and we were
not about to buy it twice” (R. 1110; see also R. 1087,
1105). Reflecting this testimony and the commercial
background of the acquisition, the court found that the
Rome acquisition was not shown to be “part of a con-
tinuing program eontemplating future expansion
through mergers or acquisitions . . .”’ (Fdg. 11, R.
1284). Since the same appears to he true as to the
other minor acquisitions, the Government’s concern
about the extinction of independents through further
acquisition by primary aluminum producers is un-

founded (See Govt. Br., pp. 66-67).%

8¢ Ay throughout its Drief, the Government, of course, assumes
that there is a elosely limited, static group of aluminum eonductor
fabricators, and that only those supplying more than a given per-
centage of the market at any one time can qualify as ‘‘significant
independents.’”” There are, however, as noted above, substantisl
concerns such ay General Electric, Circle, Phelps Dodge, snd
Hatfield which are in the process of cominencing or expanding the
production of aluminum conductor products and, of eourse, nnmer-
ous others in & position to do so if market conditions warrant.



83

{4} There Has Not Been, and Will Not Be, Any Adverse Effect on

Consumers

Recognizing that one test of a competitive market is
“whether consumers are well served’ Philadelphia
Bank, 374 U.S. at 367, n. 43, appellees offered the testi-
mony of purchasing agents for 8 of the 10 public utili-
ties which bought aluminum conductor products from
both companies prior to the acquisition. These wit-
nesses explained in detail the manner in which they
purchase these products, identified their suppliers he-
fore and after the acquisition, and described Rome’s
policies and practices. As the court found, these wit-
nesses “‘all testified without exception that the acquisi-
tion has not had an adverse effeet upon the purchasers
of such products;’”” that ‘“no difficulty has been en-
countered in expanding their list of suppliers and that
competition among such suppliers has not been af-
fected”” (Opin., R. 1326) ; and that prior to the acquisi-
tion, Rome was a follower rather than an initiator of
price reductions (Fdgs. 53, 61, R. 1294-95). On the
basis of this and other evidence, the court found that
consumers ‘“‘have not heen and will not be adversely
affected by the Rome acquisition” (Fdg. 59, R. 1295).
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CONCLUSION

For all of the foregoing reasons, the distriet court
correctly ruled that the Government had failed to sus-
tain its burden of proof on either the line of commerce
or competitive effect issues, and its judgment dismiss-
ing the Complaint should be affirmed.

Respectfully submitted,

Hrerierr A. BERGSON

Howarp ApLER, JR,

Huen LATIMER

BERGSON & BORKLAND
018 16th Street, N. W.
Washington 6, D. C.

Wrinnianm K. UNVERZAGT
1501 Alcoa Building
Pittshurgh 19, Pennsylvania
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APPENDIX
The exhibils in the record were admitted as

JOVERNAMENT FoXHIBIT:
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3640
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GovenxmenT EXHIBIT: REecorp Page
63 1 37T
. 378
T 378
434440 ... 84
O 90
P *
N 98
. 103
T 5 S 108
P 108
I 107
448-452 e 108
T 1 7 RPN 137
1 5 S A 112
1 120
3 AU 120
L 120
459461 ... e 121
T T 128
L SN 129
1 e 132
460467 .. e i 133
. Z 310
408A e e 310
469471 .. i 175
P 208
T L AU 340
493404 . .. e 37
3 1 S 466
3 S 570
< PGP 714
408 e e 1161
390 i 1162
000 . e e e 1032
B0 e i e i 1189
0 e 1152
B0 i et it 1189
1 1190

* By Stipulation filed with the Court on November 6, 1963 the
parties agreed that Gx +2 was admitted into evidence by the

district eourt,
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Arcoa Rome ExmrniT: REecorp Pace

AR 4 v eeiir it e 868
2 J 038
- SR SN 1005
7 790
PP 947
12 633
13, 13A oo e 636
14, A 633
15, 1BA . e (40
L 7 G42
17, 1TA i i 643
18, 1BA .o 645
19, 19A oottt 649
20, 20A ... 650
2124 e e 651
5 S 654
26 e i e e 655
1 656
1 e 658
2 e i 682
204 e 693
B0 i i e e 753
S 754
B e e i e 759
S 773
A 762
3D e 763
P 763
O 764
e 765
R 766
40 .., B PN 774
1 763
A2 o e 769
s T 791
H, MA 823
45 o, e, . 825
46 L e 827
AT e 828
A8 e 820
49 829
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Avcoa Rove ExniBIT: Recorn Tack
AR 51 o 830
3 830
5 831
T 904
51 P 905
3] e 906
BT 832
5 S 842
51 P 872
60 . e e 374
Bl i e 876
30 881
B e 883
64 ..o e 903
£ 906
B e i e 907
BT e e s 908
L 908
6SA 926
B0 e 816
T e 940
1 ... RS 944
PP 945
7 J PP 945
Td e 948
Y SN e 1046
- T PP 707
7 PR R 1085
- TR 1086
£ 2 PR 1141
e D 1141
51 [ PR 811
N N R 1134
T S R 1093





