




























































































































57 

formance criteria will show that it is effectively and 
vigorons1y c01npetith"e, concentrated" or" oligop­
olistic.'' 

(b) There is Unparalleled Ease of Entry 

Condition of entry refers to the relative ease or dif­
ficulty with which nei,v sellers may enter the market, 
as detennined generally by the advantages which estab­
lished sellers hase orer potential entrants. It is deemed 
a structural variable so in1portant as to be "a co­
regula tor of business conduct and performance'' along 
with actual con1petition anwng existing sellers. 55 '\Vi th 
easy entry, a situation exists: 

in which there is no impediment to the entry of 
new firrns, in which established firms possess no 
advantages over potential entrant firms, or in 
whieh, more precisely, established iirIDB cannot 
persistently elcva te price by any amount above tbe 
eon1petithre 1ninhnal-cost level without attracting 
sufficient new entry to bring price back to that 

Kaysen and Turner foresee the same consequences 
where condition of entry is easy: 

[l]n tJ1e long run, the maintenance of market 
power, ·whether by a single firm or by a group, 
implies the cxistc11ce of significant barriers to entry 
into the market by new sellers. \\Tithout su?h 
barriers, the attempt to exercise power would in 
general attract ne\v sellers ... 111 

-
Barriers to New Cmnpetition 3 (1956). 

56 Bain, Barriers to New Com.petition 11. 
57 Antitru.st Policy 77; Professor Machlup regards 

entry as such an important structural conc.ept that he forro.u a s 
a separate economic model a.nd calls it p1iopoly (the Greek plio or 
"more" plus polein or "to sell," hence plilJpoly) for the 
ap(l('.a.rance of ''more sellers'' in the market. The Econvmics of 
Sellers' Campetition 102-109. 
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Econorni~ts arc carefnl to dishngni~h betwern the 
true determiuauts of entry nud trant:'itory fnetor~ ilutt 
n1ay it1fiue1H~e the ctnTeHt i·ccord of ;'1eci.1mplisl1£.«l entry. 

~l'he t1·ue detern1iua11ts are tlrn things that deter~ 
1niue for estublislwd firrns the lrnssible price·co~t 
reln.tiuus \rhich '"·ould and wonlcl not induce entrY: 
they are 11ot tho:s.t~ things deterrniniug whether 01: 
not •wtual cutrr tu kr.~ plaee tl t a particular time.5~ 

Generally l'egarded as a111011g the 1nost critical ''true 
detennirn1uts" of entry arc (i) al.J::;ol ute cost ad\'nn­
tages, (ii) product diff<>rcutiatiou, (iii) eeonornie:.;nf 
large 8('ale, (_h') nurerta]uty, and(,·) eutrylag. Analy-
8is of the;:;r factors is iwportant not. only because they 
determine the conditio11 o-f euhy, bnt also because tlwy 
strongly infln ence "the C.'.Oinpetitive vigor of the exist· 
ing firms iu the niarket ... " Procter & Ga1nble, supra, 
p. 21,57]. n. 27. As will now be: shown, 1wt a 
single l)lle 0f these entry (and competition) retarding 
factors operates in the alleged insulated aluminum 
conductor field. 

(i) Existing- firms do not have any absolute cost adYaniage 

Existing firms iu au industry will enjoy an absolute 
cost advantage over pote11tial enb'auts where 

the entrant either n1ust use inferior production 
techniques or must pay higher prices for produc~ 
tive fa(':tor~ sneh as labor, niaterials, plant, nud 
nwney capit:al.r>!I 

In the present context, it at least. approaches "'vhimsy" 
even to di~cuss "absolute cost ad vantages" since there 

.ss Bain, Barriers to New Competition 17. 

~9 BainJ Barriers fo New Competition 14!. 
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a1'e nnmcrons experieuced 11ud capable ·wire and cable 
foLric.ato1·s aJready ns]n.~ equipn1ent and techniques 
wh1ch c:n1 be applied interchangeably to either copper 
or alumiuun1 products ( Fdgs. 55r 56, R. 1294-95). 
jforeoH~r, pro(l net~ diietly nwde frorn ahuninun1 are 
among the 8ilnph•Kt of all i11sn]a ted constructions. No 
patents or ~t:~cl'et peotesAes are inv olvedt and surely 
there is no reason to believe that J{ennccott, Phelps 
Dodge, Anwrfoau Steel and '\Vire Divfaion of U.S. 
Ste(~l, and other existing nw1mf aehn·ers must pay more 
for labor, 1naterialf';~ })lant and eapital than their fello1v 
irnmJutors who happen, at this iu01nent, to be using both 
nhm1inum and copper. 

(ii) There is no product differentiation ltl illsulated aluminum 
conduc1or 

[T] he 1nost in1portaut barrier to entry disco\.·ered 
by det:'liled study is probably product differen­
tiation. 60 

Product differentiation is based generally on the 
susce.ptibility of buyers to persuasive appeals, usually 
through advertising concerninrr the alleged ~mverioritr 

·--' b of tl.ie product:-; of indh·idnal selJers. It ilonrishes 
where buyers arc relatively u11inforiued as to the merits 
of alteniative products, and where there is the oppor­
tnnity for producing significantly different designs and 
qualities of goods in question.61 "Such preferences 
nc~ed not and frequently .. do not rest on real or sub-

' ' n ~tantial differences in ter1ns of quality or usefulness f 
Procter &: Garn.ble, supra> p. 21,571. The existence 0 

product differentiation will "make entry for a uew firm -60 Bain, Barriers to New Competition 216. 

ill J3ain, Industrial Organization- 219, 
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diffieu1t in thnt it must overconw the established good 
will of existing ~ellers." 62 

It js be~·cmd q1wRtion that no pl'odnct differentiation 
exists in the nl1egc<l iwmlated alumhnnu line of com~ 
merer. r[,he fev.r ~in1ple in~nlated wire and cable eon­
si1'n<.'tions in which aJmniumn is used are mannfactnred 
uccordi11~ to ~.:tandardized tcd1uica1 requirements {AR 
25-28, It 82H7-334B), and c.1n be prcH1nced by virtually 
any insulating nnn CFdg. 55, H. 1294; Fi.lg. 8-t, R. 
1299). .AJJprals to lmycrs, nsnully in the form of 
product b11lieti11s und e:.:italognes, arc not made in te1ws 
of ''diffcl'entiatiug" the prodndR hut of con/arming 
tben1 to the aecepfod standards (AH 30-Bl. H. a345-56). 
rrhe only JHll'Chasel'~ Of such pl'Odnt.ts~e)ectrjcal utility 
cornpanies-ure large, well-infornwd buyers i.:rho can 
and <lo purchase thc~c products fr01n any producer 
meeting the industry's standards (e.g., H. 801, SOG1 

813, 899) .68 

62 Kaysen aud Turner, Antitrust Policy 74. Product diffrrentia­
tion may also protect the market shares of establis11ed firms, making 
it difficult for othe-r E>xisth1~ firms to expand, aml, therefore, as 
noted, supra, p. 56 is regarded as a prime market structure 
variable as well as a determinant of condition of entry (infra, PP· 
64-65). See al.so Procter & Gamble, supra, p. 21,571. 

(la. The lack of product differe-ntiatfo.n is not surprising .since it 
is more likely to pMvail with respect to consumer goods than in· 
dnstl'lal commodities, such M wire and cable. "Producer bnyt>ni 
tend in gene-ral to make it their busineKE> to be well-informed as t-0 
the qua.Utfos and properties of t.he goods th~y buy, and are thus 
less susceptible to tl1e persuasive nppeals of sellers. In addition, 
their task is frequently simpli:fie.-.1 by the far.t that numerous ~ro· 
due-er good~ are :-.;tandanlized, uni.form raw materials, the suppher.i 
of which find Ii ttle opportunity for iiltroduring physical prod~ct 
clifferr.-ntiatfon among their outputs• 1 Bain, Industrial Orga11tza· 
tion 219. 
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{iii) Etonornies of large scale do not inhibit entry 

Economie~ of the lnrge p1aut or tirn1 refer to a de­
cJine in unit costs ns the st•nle of the plant or firm is 
increased, "There signifieaut scale economies are pres­
ent, ~ll e11trnnt nmst ad<l n siguificaut fraction to in­
dmitrr output in orde1· to op<:rate nt the minimum opti­
mal scale. The result of eutry 011 such a seale may be 
a decline in priees, mnki11g it unecouonnc to continue, 
or established firu1s uiay retaliate against the entrant 
by lowering pnc<::s. In these cireurnstances1 

the entrant is not only beiug inade to play the 
<'om1wtiti,·l~ gnn1~ for high stakes, but, by being 
forcPd to euter on a large scale, he is virtually 
ensu1·i11g a svlift eompetitive respouse by the estab­
lished firm~. F'rocter & Gamble, supra, p. 21,571. 

On the other hand, if the entrant comes in at a scale 
small enongh to be "unnoticed,'' be would be operating· 
at a suboptimal lel'el a.nd have higher costs than estab­
lfahed firms. c1 

No snch harriers are present as to insulated alumi­
num. Existing iu~nJa ting companies en n enter on a 
small scale or on a large one, depending ou mnrket. con­
ditions, with 110 eupital investment whatever (Fdgs. 
55, 56, H. 129-1-!35; e.g.

1 
R. 73-74r 251, 280~81, 379-S~l, 

661-62~ 983). 'l'heir efficiencv· is deterrnined by tbe1r 
existing scale of operation a~d p1·odnction tt•rhniques. 
not by the an1ouut of alnrninnm used tls conductor. 

tit The sign.ificance which economists attach to eeonomiC'S <if s.·~~ 
is indicated by Professor )farkharu's stat.emeut t1Hit ''[t.]he- r,:i,"\...: 
im:portant sinrrJe determinant of the degree of eom1lt•tith'll n~ 1 

given 1ndustr;' ls the shape of the long-r~n oo-::.t ~urn• ('0nf"':':11:'+ 
the prospective entrant." "Economic Analysis, n l'rVi.'U~\1:;~. 
Section of .Ant.it.rust I.iav;;, .American Dar Association (..Arni J: .~ • 
p. 149, 
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(iv) Uncertainty as to market conditions does not impede enlry 

Unr.erta iuty l'efers to a potential entrant's lack of 
kno\vledge of the irnlustry be rnigb t cuter, and particu~ 
larly lack of kuowledge as to whether a profit can be 
made. 

The 1nore 1u1certain the prospeds appear in an 
irnlnstl'y, the n10re imperfect \vill entry be and 
the greater inay be the profits of t11e fir-ms estab~ 
lished in the industry, sheltcr(>d by the deterrent 
uncertainty. i;;; 

No sueh diffknlty Lescts exh~tiug insulators wbo may 
wish to ''e11ter" the nlleged insnlnted alnminllm line 
of corrnnerce. Since they are already hi t.hc immlating 
bnsiness, they know the cost and cfffoicncy of the 
machinery aud pcrso1rnel to he use<l., aud are f11lly con­
versant with <mston1er require1neuts, tberc beiug no 
'"distinct euston1e-r8" for copper and almuinum m­
sulated products (Opin., It 1:.n6; isee e.g., R. 73). 

(v) The effectiveness o.f ea.sy entry is not impaired by entry lag 

J~ ven where there arc 110 significant entry barriers, 
the tin1e required to effect entry (i.e., "lag,'') may limit 
the eff ectivcness of ('nsy entry as a guarantor of 
vigorous competition. 'l111ns: 

[ t] he longer the lag period in question, the less 
influence any glven threat of entry wm be likely 
to have on established sellers. . . . The effect 
of any 1?;iYcn condition of entry on nmrket behavior 
\Vill therefore be likely to vary with the length 
of the entry lags which accompany it.60 

05 1i.fa.cb1up, Tlie Economics (Jf Sellers' Competition- 231; see 
107, 22B-230. 

66 Dain, Barriers to N tw Competition 11; See also Macblup, The 
Ec0nomics of Sellers' Competition 108. 
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Here, Jag is nonexistent becanse ''entry'' is not only 
easy, but virtually instantaneous (e.g., H. 73-74, 379-80, 
6G 1-62, 982-83) . 

(c) E'tsY Entry Assures 1Tigorous Co·mpetitfon Among 
E.xisting Finns 

As the £oreg-oil1g nwke~ plain, h1su1ated aluminum is 
charaeterized by n11 extraordinatily em~y condition of 
entry. One consequence of this is the high probability 
that in tlH~ fnt ure a dditionnl rnannfactnrers will allo­
('atc part of tlwit· in~nlating capacity to uluminum.''1 

But this is uot tlw only significance of easy enfry, for 
where this condition prevails, vigorous a:nd effectiv-e 
eompetitiou is assured even where no actual entry 
occurs. 

First of alJ, where, us here, potential entrants exist 
an<l the market structure is favorable to entry, these 
conditious wi11 bring about vigorous und effectiYe corn­
petition among the existing firms ( s~tpra, p. 58). 
This very point is now being urg~?cl by the Go•·ernment 
iu United State.~'· .Penn-Olin Chen2ical Company,. No. 
503, this terrn, where it argues: 

The presence of a potential entrant-waiting in 
the wil1gs nnd capable of 1noving into the m~rket­
may he au indispensable source of pro~cctwn f.or 
p1nchasers and ultinmtely the consuming public. 
Its readhiess to enter the market whenever th~ e:­
isting manufacturers charge excessive.prices, linut 
p~oduetion, or fail to exploit econ.01n1c opport~n-
1ties (e.g., to develop more effic~ent produetrve 
tec~~ique~) can act as a spur. to insure :be c?;r£ 
pebtrve vigor of those akeady m the market. 

n A . . . · al eady under way s w1l1 be d1scusc;ed below, thI.S process JS r 
(infra1 pp. 68-69). 
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eco1101uic 8Hpel'i?ri~.fos of son1e kind are not pos­
sessed by the ex1~tu:ig few, entry of new riYals i::; 
a continniug threut, likely to euforce behavior llp­
proachii1g the cornpetith·e norm. H 'V eston The 
Role of .Jf ergers -in the Groicth of Large Firms 
(1.953) 109; Brief, p. 25. 

Ilere, to a fnr greate1· cxteut than in the Penn-Olin 
sit.nation, these conditions are sati::-fied, for there are 
numerous potential enh·nuts, each ahle to "entern the 
market with far greater ease than could the chemical 
concerns i uvo1 ved. in thri. t, case. 

Secondly, as Co1nmis:-:io11e1· Ehnan has obsened, 
"fac.tors inaking for high entry barrie1·s ah~o make for 
domination of small co1npetitors by large and so teud 
to eliminate actual ns well as potentinl co1npetitio11t' 
Procter & Gmnble, supra, at p. 21 157~. Converselyt 
where entry retarding factors are abf3cut, the market 
structure will favor effeeti\'e co1upetition an1ong exist­
ing firms. Particularly iruportant iu this regard is 
product differentiation which is generally regarded as 
both an e11try detern1inout and a rnark~t structure vari­
able in its own right.68 

Where product differentiation is lacking, sellers will 
be forced to match the price reductions of rivals in 
order to hold their customers, and market shares will 
be deternrined not by systematic buyer preferences, 

hut at random or m; a result of a past sequence- of 
historical dcv~lop1nents m the e3tablishment and 
growth of firn1s. The indi vid ua1 .firm is generally 
not well protected in its going share of tho ~rket 
by any specifi.c structural conditions, ~nd is po· 
tentially vulnerable to losses in vroportionate con-

fl~ E.g., Procter d: Gamble, supra, 21,571; Kays.en and Turner, 
A:ntitrust Pol.icy 74; Bain, Industri<ll- Organization 210-221. 
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trol (If the iuarket hec-anse of the gTO\vth of ot1wr 
firms, their pricing policies and so fortb. 0

Q 

As 'vill 110\v be sho,\·n, l>rca n::;e of the absence of prod­
ud differentiation and other competition retarding 
market characteristics, there is aggressive price com­
petition with respect to insulated aluminum conductor 
products and suppliers of such products ha-ve been 
"vulnerable to losses in proportionate control of the 
market because of the growth of other firms ... " 

(d) ,1Ja-rket Perfornia-n('e Demonstrates the Eff ec­
tl'.ueness of Competil'irni In Insulated Aluminum 
Conductor 

As noted, prediction of future economic conditions 
requires a coordinnted evaluation of hoth nmrket 
~trncture and performance. IIere., examination of acM 
tnal performance confi.rn1s what is so clearly indicated 
by the foregoing analysis of market structure, namely, 
that competition is vigorous an{l effective. 

(i) There is ac:li-"e pl'ice cornpelition 

The district court found that there is vigorous com­
petition among all mannf acturers of insulated alumiw 
mn:n pro{lucts (Fdgs. 62, 69, R. l.295t 1297; Opin .•. R. 
1330). Such competition is manifested in price-cutting 
by both small and large firms. Aleoa lost mi~lions ~f 
pounds of insulated aluminun1 business on a price basis 
to hoth small an{l large competitors, including such 
independent companies as Nehring, South wire, Geii­
eral Cable, Central Cable, and Essex (AR 29).

7
(f ~fore--

~9 Ilain, Industrial Orga111..zaUon 21G. 

'io Durfo~ the same periodt it. lost -virtually n() a~umi~n~4~): <luctor busmf'5i~ fo Home (l?dg. 52, It 1294; ~.\R L>S, GS-S9) 
AR 29, as 'vell as AR 72 which is referred to below (pp. d filed' 
· · · · · 1 reeor · ls.not In the printed record but is part of the origma · 
'Wlth the Clerk. 
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over, the Governm<•nt, ih;elf ha.s acknowledged the 
aggressive price-cutting practieeR of such firms as 
Central ;u1d Neliring (Govt. Br., pp. 62, 64).71 

The experien<"c of utility companies in competitive 
bidding furthPr demonstrates thnt price eompetition is 
not confined to the larger ::mppliers. In 195!3, Circle 
\\Tire and Cable Company, too small to be listed by the 
Government arnong the lH58 sellers of insulated alum~ 
inum conductor (Govt. Br., p. 20), was awarded 22 
per cent 0£ Long I~dund Ligl1ting Com11any 's alumi­
num conductor 1H1sine~s. Essex ·went from zero in 
1959 to 29 per cent in l 9GO. In purt, these gains were 
at the expense of Anac.onda and Alcoa which dropped 
from a combined 66 per cent of Long Island's business 
in 1958 to 10 per cent in 1961 (AR 81, R. 3507). Simi­
larly, when Central Illinois Public Service Company 
was dissatisfied with the price and other terms for 
aluminum triplex:, it requested bids from two smaller 
suppliers. A considerably lower price and better 
terms were obtained~ which eventually the larger sup­
pliers had to nrntch (R. 891-93). Overall, as a result 
of vigorous price con1petition, list prices of insulated 
aluminum products are substantially below what they 

71 The Government'~ claim that the allE:>ged insulated aluminum 
line of commeree is an "oligopnlisticn market (Govt. Br., pp. 2, 
37) is ineonsistent with the admitted aggressh·e price cutting of 
small firms. In an actual oHgopolistic market, small firms ''tend to 
exist at the sufferance of their forge rh·als, and for that reason are 
likely to opt for peaeeful coexisteneP-not vigorous competition­
with those rivals." Procter & Gamble, supra, p. 21,569. Similarly, 
in Philad,el-phia Ban.le; this Cou:rt rC'ferre-d to the fact that in 1!.11 

oligopolistic markct1 "sm1tll companies may he perf eeil y r.ontent 
to follow the high priee.s set by tJ1e dominant firnm ... 11 Footnote 
43, at p. 367. 
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were jn 1953~ and netnal pr1rcs in the markd place 
are still lo·wer (R .. 243, 399, 833, 1228-29; AH 29). 

(ii) Th1n·e have been signiflca:nt shifts in market shares 

The :;.;o-cnlIPd "insulntcd aluminum" market bas 
been characterized by significant ups and downs in 
mm·ket &hares. OthPr Pxamples~ in addition to tlle de­
elines suffered by Alcoa and Rome (Fdg. 45, R. 1292-
93), arc the shift of So11tl1wire frmn 9tb position, with 
2.3 per eent, in 1.955, to 4th, with 7.4 per ('ent, in 1956; 
the inerf'age of Es~ex from a 7th ranking 4.9 per cent. 
in 1957, ton 5th ranking 6.1 per cent in 1958; the moYe 
of General Cable from 7th place, with 5.8 per cent in 
1956, to 3rd place, ·with ll.9 per cent in 1957; and the 
decline of Kaiser 'from 26.5 per cent in 1955, to 18.1 
per cent in 1936 ( Gx 436, R-. 2717). 

Oii) There has been signdi.c.ant entry 

In terms of entry, too, the market has performe,d as 
the foregoing structural analysis wonld indicate. The 
court fonnd that the abandonrnent of insulated ulumi­
num products by scyeral companies since 1956 resnl~ed 
from the "vigorous competition in the products 1n­
\'olved'' (Opin., R. 1330). The Government argues 
that such abandonment, together with the fact thi1t 
8foce 1955 only one cornpany commenced the manu­
facture of insulated al umiru1m products, "dispel the 
significance of the court's finding that there is 'ease 
of £mtry' ... " (Govt. Hr., p. 55). The import.ant fact, 
however, is uot whethe.r actual entry bas occ?rred~ 
but whether underlying conditions are condnc~ve to 
entry (supra,, p. 58). IIere "there is no evidence 
which would indicate that any potential producer }ms 
been unable to enter the industry when 11e thought that 
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n profit eonld be 111ade therein" ( Opin., H. 1323). In­
deed, on tllc bu sis of the ''surge of ne\v entries" f~X­
lJCrieneed. in the early 1950 '::;, when rising copper 
prices int~rrased tlrn popularity of alnminnm conduc­
tor prod1wts (Govt. Br., pp. 2'.1-25, 54), and tl:e in­
dustry practice of S-\\.itchiug from less to more profit­
n ble products (Fdg. 56, R. 1294-95), therf' cnn be no 
donbt tlrnt if competition had been less intense, more 
entry would have occurred. 

Jn nny event, deRpite the vigormrn C'Ompctition, there 
has been significant "entry." liatficld 'Vire and Cahle 
Division of Continrnfa] Copper & Sti?el Industries, 
Inc., known to be an aggressive cmnpcti.tor (R. 551), 
has bPgnn making alnminnm conduct.or prodnt"lts (AR 
5, R. 3229); and subsequent to trial, too fate to be 
noted in the record, Phelps Dodge, already an im­
portant wire and cable fabricator, wit.h asset.s 18 times 
Rome's (AR 72), announced plans to offer a fnH 
line of aluminum conductor prodncts.72 ],foreover, 
whi.le too insignificant to be listed by the Govern­
ment as produce.rs of insulated alnrr1inum conductor 
prorlncts in 1958 (Govt. Dr., p. 20), General Electric., 
witb assets rnore than 100 times tlwse of Rome, and 
Circle, whose pnrent company, Ctlrro Corporation, 
has combined asRets 10 times as large as Horne's (.AR 
72), began to inrrease t11eir shipments of such prod­
ucts in 1959 (Govt. Br., p. 20). There is nothing in 
the structure of the ins11 lated ahln1inn1n conductor 
"market'' to inhibit the fnrther growth of these 
very substantial concernt:, or to -prevent othE'r already 

72 Th~ ltrall Street Journal.-, "N'ovemb~r 18~ 1963. In the Gove~n· 
r.:ient's terrnr'l, Plielps Dodge would be "enteringP the alleged m· 
sulateo aluminum line of eornmerce. 
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well-established insulating :firrns fron1 "entering" the 
iield.73 

73 The follow1ng r.0111panies or. their affiliates, with consolidated 
JnGO a.'-"i~ts as sho-wn, arr among- the wire and cable fitbricators that 
are not indurleJ ctmon~ tht>- l'Ornpanics lish•d by the Government 
(Govt. BI'., p. 20) as suppliers of insulated aluminum conductor 
in 1958 (AR 72) : 

American Enka Corporntion C'Villiam I3rand­
Rex DiY.) f AR 73, R. 3-!-!3 J 

Amphenol-Borg Ele<:tronics Corp. (Amphenol 
Cable & 'Vire Div.) [AR 73, R 3-1:"12] 

Cerro CorporJ.tioa (Circle ·wire nnd Cable 
Corp.) [AR 73, IL 3-l-13) 

Continenta] Coppn and Steel Jndu~tries, Inc. 
(liatfield ·wire and Cable DiY.) [R. 9-13; 
AR 73, R. 3445 J 

E!ectrfo Autolit(' Company JAR 73, R 3•144J 
General Electric Company [R. 94.3; AR 73, 

R. 3-145) 
II. K. Porwl" Co. ( X ational Eledri~ Di\'.) 

[R. 943; AR 73, R. 8·U7] 

Tntern.ational Telephone & TelegTaph Corporlition 
(Royal Electrfo Div. and Suprenant Div.) 
[R. 943 ~ AR 73, R. 34 .. 1s.;rn] 

Ki'nn~ott Cop.Pf'r Corporation (The Okonite 
Co.) [R. 943; AR 7a, R. 3.147) 

:\'eptune ;jfeter Company (ltevere Corp.) 
[AR 73, R 3+!8] 

:rhelps Dodge Corporation [ R.943; AR 73, R 3447J 
Simplex 'Vire and Cable Co. [R 94:3 i .AH 73, fl. 3448] 

~pl"ague Electric Company [.AH 73, R, 3449 .I 
rennessee Corporation (Chester Cable Div.) 

{ R. 9-13 ; AR 73, R. 3-1±3 J 
Triangle Conduit and Cable Company 

[R. 9.t3; AR 73, R 3449] 
United States Steel Corporatiou (Ami::rican Steel 

ll.nd \V'ire Div.) [R. 943· AR 73, R 3442J w . ' 
Psbnghousc Electric Corp<>rat-ion 
[AR 731 R. 3450] 

1960 Assets 

51,006,381 

249,410,118 

42,055,627 
146,877,541 

132,783,644 

383,296,277 

34,791,595 
4'>6 968 o·.,.5 

- 1"- ' -

2-1,535~0~0 
47,533,S-to 

3.') 1')0 ~Q'> _., ti , ... . , ..... 

1,5:?1,13$,11:! 



70 

Conclusion as to the A7leged u1l£,r;hl/f Concentrated" 
d '' 01 · z · , . '' 111f k ' I I · an tgopo 1st1c 11 ar et rn. nsu. a.tcd Alum rnum 

rondw·t or. On tlw hasi~ of the foregoing, it is abund­
antly clear that the bar~ concentru ti on statistjr:s me­
rhanieally applietl by the 00Ye1'1ln1e11t do nc•t ade­
quately describe tbe nature of co1npetition in the al­
ltlged insulnted ahuninum eouductor line of eonunen'f:. 
The crucial ''observable features of market st.rncture," 
'"hen correlated 'vi th '' o bserYed pel'f ornrn rn'e,' t7 ~ est.ab­
lish tbat con1petition in this ullegC"d line is pffective 
and vigor011R. As 'vill now be show11t the Rome ac­
quisition will not affect the prevailing vigor of com­
petition. 

(3) The AcquisitiQn of Rome Will Not Affect Market Structure or fhe 
VigQr of Competition in the Manufacture and Sale Qf Insulated 
Aluminum Products 

(a) Tlie Acquisition of Romf.'. Did Not and Will Not" 
Change Pre-existing JI arket Structure 

The Rome aequisition has not bad and cannot have 
any effect on the condition of entry or product differ­
entiation market structure variablrR discussed above. 
Ilere, uulike Procter & Ga1nble, where ulready high 
entry barriers ·were "markedly l1eightencd by the 
merger" (supra., p. 21,579), the essential entry rondi­
tions are unebanged. As the (•ourt found, there is no 
reason to believe that anyone ''has been or probably 
will be deterred from entering into the nianufncturc 
and sale of alnrninum eo11duetor wire and eable prod­
ucts been use of this acqui~ition" (Fdg. 58, H. 1295). 

}.forcoYer, ei·en in tenns of the one structural vari­
able emphasizrd by the Governmentt i.e., seller con~ 

74 Kaysen and Turnert Antitrust Policy 75. 
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crntration, this acquisition is not ~11 bstantial. Alcoa's 
~hare in 1958 was 11.6 per cent, and Ilon10 's 4.7 per 
rrnt. The snrn, 16.3 per cent, is not 011ly far below 
the 30 per c.cnt l'OIL..~erYntivcly (~01np11ted in Pl117adel­
phia Bank, 374 U.S. at 364, but i~ substantially be­
neath the 20 to 25 per cent fignres suggestecl as a test 
of prima fa.ric unlawfulness by the e>conomists cited in 
footnote 41 of that opinion. 37.J: U.S. at 364. 

The impact1 in bare Rtatistical terms, becornes even 
more tenuous in lig11t of the substantial post-ncqnisj­
tion dedine from a <101nbined hjgh of 16.6 per cent in 
J9;)fJ to 13 per cent in lf>Gl.. Thus, on the basis of the 
latest information available to th£:\ court, the market 
share of Alcoa-Home eomhined is only l.4 pPrcentage 
points above th{' 11.6 per cent sliare held by Alcoa 
uJone in 1958. 

The acquisition's effect ou the nurnber and size dis­
tribution of firms i.n the alleged market as n whole is 
equally insig-nifirant. Prior to the acquisition, .Alcoa 
ranked third; after the acquisition, the Alcoa-Rome 
combination ·was still third, and still substantially be­
hind Kaiser and .. Anaconda (Gx 4.36, R. 2717). ~fore­
O•Elr, the aggregate share of the five integrated pro­
ducers has remained -virtually unchanged. From a 
combined 65.4 per cent in 1958, the s:nne five companies 
at the end of ]961 accounted for 66.5 per cent, ~m in­
erease of only 1.1 percentage points. Such increase in 
concentration not onlv is far below the 33 per cent 
in~rease deemed signiflcnnt, in PhiTa.delph1~a Bank, ~ut 
~lso is snbstnn tiaHy below the 7 or 8 percentage P?1nt 
inc~rruse suggested by Professor Bok as a possible 
statistical test. Philadelphia .Bank, supra, footnote 
41. 
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Such a minute h1ercase in "concentration, 1 ' upon 
whirh tlie Government app;u·0ntly relieR (Govt. Br., 
pp. 56-57), coul<l only have r(·lPvan(·e if it adv{!rselv 
affected or elirninntrd thr "pm;~ihility of e\·enhi~l 
deconcentration' ~ \\'here ~' ronerntra ti on is already 
great." Plu7adefphia Bank} a74- lJ.S. at 3G5, footnote 
4-2. Thns, in Procter & Omnb7e, supra, p. 2l.58i~, al­
ready formidable harriers to entry \Vere madr "vir­
tnally insnrmonntalJlc'' hy the acquisition, and, as a 
rrRnlt, "virtually a Jl po:-~~ibiJ l ty of an eventual movew 
ment tmvard deeonr.entratjon in the liquid bleach in­
(hrntry 'vas eliminated." IIerr, in sharp contrast, 
insulated ahnnin1uu ecmdnctor is not concentrated in 
any meaningful sen~c of tlrn wor<l, entry barriers are 
nonexistent, and the neqn isition, it8e1f, has not 
(•hanged the condition of entry (Pdg. 58, R. 1295). 
}fore.over, as will now be shownr Honie, a steadily de­
clining factor in insulated aluminum conductort was 
among tl1e lea~t. likely smtr<:es of "deconce11tration." 

(b) Rome Was .Everi Less lrnportan-t Than Its Ehnall 
"J[arket Share Would lnrlicat'e 

~rhc Government contends t.hat thi.s acquisition elimi~ 
nated substantial competition beeanse Rome, though 
not large in absolute tern1s, had "competitive signifi­
cance [that] transcends its bare market percentage" 
(Govt. Br., :p. 60). This, the Government argues, was 
because it 1vas one of onlv a. few "effective firms in 
the industry'' (ibid.), bec~use it was an "aggressive 
competitor" and produet innovat.or (Govt. Br., pp. 62-
63), and because its presence in the nrnrket preserved 
"the poRsihility of eveutnnl deconcentration" (Govt. 
Br., p. 64). These contentions misconceive both. ~he_ 
nature oi the alleged market and Rome's competitive 
role therein. 
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First, the assumption that there arc only a "few 
f->ignificant competitive factors" in the insulated alumi­
num conductor field presnpposes that this is a sharply 
delimited "inclnstry" confined to the 11 or 12 com­
panies each of which lrnppened in a given year to ac­
count for one per cent or nwre of total insulated 
aluminnn1 conductor shipments. rrhis, of conrsc~ 
totally ignores the more than 200 established firms 
ready, ·willing and able to make. insulated alurninum 
conductor proclnct~l incl nding Rn ch substantial com­
J)anies ns Okonih\ \Ve~tinghonse, If atfie]d, General 
Electric, Circle, Triang1e, A1nericau Steel and "\Vire, 
Crescent and Siinplex, whic11, though still compara­
tively minor Ritppliers o-f insniawcl a]uminum con~ 
duct.or, n_re, nO'\~crtbeless, snbstontia] concerns with a 
potentiality for expansion tba t 1v-011ld not ordinarily 
be tnrn in the case of "fringe" competitors (supra, 
n. 73). Finally, thr implication that there may be an 
inadequate number of companies is flatly refuted by 
the testunony of utility purchasing agents all of whom 
made ckar that both before and after the Rome ac­
quisition there were rnore than enough suppliers of 
h1snJate-d alnmin1uu conductor products. (Opin., R. 
1326, Fdgs. 59, 60, R. 1295; R. 721, 750, 801, 806, 810-
J2, 886·87, 893-9:1, 897-98). 

Secondly, the c onrt found and the Government con­
('e'l~s, tl:int "Rome was not an aggressive price com­
petitor'' in the sale of a]nminum conductor products 

' . . 
(Fdgs. 53, 61, R. 1294-95; Govt. Br., p. 62). Thu~ 18 

of critical importance, for, as empba8ized by Kaysen 
an<l Turner, '~the fact that the acquired company bas 
been an active influence on prices" shon1d be among 
the factors required in order to find illega1ity where, 

h l] ,, · a com-as ere, market shares are "fairly sma ' i.e., 
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b~ned 1wrcentagc of le~s. Uiau 20 per e1~nt.1:-' Seeking 
to ove.rconrn Ron1e 's pa~s1ve roh• aud to u1ffate it~ eotn-
1jetitive importancr, the Govf•rn1ne11t n S$(•rts that Horne 
\-\•as Hgl10wu to he an ':tggr<:;;\sive Nnnpditor ~ " and 
,,·as n product hn10Yator in tlw field of ahnnjuurn fo~ 
sblation ( 0 o-\·t. Br., pp. G2-6:1). T t. doe:-:. n0t 0W'n at­
tempt, ]10\Yf'Ver, to exp]ain J)TCC'lSely how Tiorne ron}d 
]}a.ve hern "aggressive," yet, a8 the eon rt f01md, ntl­
here "to the policy of not going bc1ow the prices of its 
i t't " (Fd '"'') R 1°0 4) 111 qornpe i .ors . . g. D<J, . : •. .-.v • 

, Likewise, tis ~dww:n cnr1i0r (.~urwa. l)p. 11~13), 
Rom~~ 's insulating- profir.ieney, research nctivitie~ arnl 
product innovation~ all relu ted to its line of sophisti~ 
eated products, where ~' C<JpJH'r ren1ains virtually nn~ 
rivaled" (Govt. 13r., p. 17), not to the b"\"'o simple 
products in which nhuni11un1 lrns gained neceptance. 
The hnplicatfon tliat R01nc 11:1d dvn•lopfld an irn­
portm1t insulated nlnn1innn1 conduct.or product is 
1nisleading for the produrt in qnestio1l \Ytl s ncfaiall:' 
developed by nomr h1 tbe late 1940's nsing copper as 
the conductor inet:.al (It 936). There. is no proof in 
~.his :r~eord that Rome bas pioneered the develop-

,-.-.. -
1 ~ Kay~E-n a.nd Turner, Antiiru.<:f Policy W~. The only ot'her 

factor sing1c<l out is ccS-l"Vt>re limitations on rntry." 

16 The all•_'tzed showing that R(nne, tlwnf!'h n()t a pri<'e compPtitor, 
wai:>, nt!vert.he1ess, an "aggrr.8sivr compPtitor n i~ based entirely 
ion the statemC'nt of Romp 's Pr('sidt·nt, who, thong-h .aeknowJ0<lgi111! 
that Rome was not a prire rntt.f'r, assert('d that. it wa<:. an 1 'agg--res:· 
'sive eompetit.or" (R. fl37). This, of ('onrse, was a perfectly Tiatural 
ii:;tatf."ment for the Pn~sident and olle of tlrn founuers of the com· 
pany t.o make. Ctility purcha~ers ·who lVCre in a position ro 
compare the ag-gr('ssivl."ne~s of Roml" ,·vith that of other suppliers, 
testified ''without cont.ra<liciion tlrnt Rome was not an initiator of 
price :reductions." (Fdg. 53, R. 129:!). 
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ment of even a single insulated alun1inwn conductor 
produet. 

Finally, the Governn1cnt's argument that the inde~ 
pendence: of Rome should be inaintained i:c order to 
preserve the possibility of eventual de.concentration 
is wholly without substance. As shown jn detnil, in­
:mlated alun1inum conductor is not "concentrate.d" or 
"oligopolistic" and tbere is no shortage of established 
insulating ro1upanies tlrnt ran effect even further 
decentralization. I:iorue was 011e of the companies least 
likely to expand1 for it 1vas not an aggressive price 
eompetitor and, prior to the acquisition, had been a 
der]infog faetor ]n insulated nlnminum conduetor, its 
percentage having fallen fron1 6.9 per cent in 1955 to 
t7 per eent in 1958 (Gx 436, R. 2717). 

For all of the foregoiug reasons, it is clear that the 
Government. failed to sustain its bnrden of proof on 
eompet.itive effect ·with respect to the alleged insulated 
aluminum cond nctor line of con1merce. 

B. The Required Antlcompelltive Effect Has Nol Been Shown 
With Respect Jo the Alleged Aluminum Conductor Line 
of Commerce 

ll) The Lack of AnticompeiiJive Effect as to Each Component Demon· 
sba.tes lh& Absence of Such Effect 85 to the- Alleged Composite 
Lino 

. The Gov-erument 's second aHeged line of comme::ce 
18 nothh1g but a 1nathe1naticnl composite of (l) in~ 
s.ulated aluminum wire and cab1e, and (2) ACSR and 
nlumiuu.m cable, bare. \Vith respect to item (1), the 
?overmnent makes no clain1 of presun1ptive or per se 
illegality and, as just demonstrated, Jias failed to show 
anticompetitive effect. As to item (2)' the Govern­
:rne.nt 11as not even nppcaJcd from the district court's 
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conclusion that the prohibited effect waa not shown. 
S!n.ce the. Go.n•rument c~nC'cdes the absence of pro-
1nb1tPd effect in bare alurnunnn, which constitutes more 
than 90 pe1· tent of .Aleoa 's ~hare, and 77 per cent 
overall, of this alleged line of commerce (Govt. Br., 
p. 11), and has ~h0\n1 uo prohibited effect as to in­
sulated aluminum, it is nothing short of incredible to 
clahn that the requisite effect can somehow emerge 
\Yhen bare aud insulated alumi.nurn conductor are 
hm1ped together. 

(2} The Market Pe:reeniages on Which the Gove:rnmeni Relies Are 
Devoid cf Economic: Signific:anc:e 

'Vit.h due respect. "·e subn1it that the Government's 
con1posite line is siinply a numerical trick, calculated 
to give tlw appearn11ce of snbstantiality where tbe 
niarket fact.<:> aud industry te~thnony demonstrate that 
none exi:.:;ts. A:-:; noted :tboYe, .Alcoa's 27.8 per cent of 
this cmnposite line was n1ore than 90 per cent ba.re 
alurninum conductor, \Yhile Rome's very minor 1.3 
per cent consisted uln10st entirely of insulated alurui-
111m1 products (supra, p. 47). Since bnre and insulated 
products are not cYen r11hned to be competitive, and 
since the con1bination wns found not to constitute a 
recognized econon1ic entity or submarket (Add'l Fdg. 
4t R. 1336), the cornbination of the two is utterl! wit~· 
out econon1ic or con1petitive significance. Certainly, m 
these circu1nstunccs, the combined percentage of 29'.l 
lJer eeut docs not rnanif Pst the" inhe1·e11tly anticompet~· 
thTc tendency" w hie h this Court :fou11d justified rel~ 
ance upon n rebnttn ble prcsmnption ?f illegality ba.s;

4 on ma1·ket shnr('s in tl1e Philadelpltta Bank ease, 3 
U.S. nt 363. 

l\Iorcover, the I'll i7adrl pll ia. Bank presump~on 
applies to "a nwrger whit•h }Jtoduces a firm controliing 



77 

an uudno percentage of the relevant market ... '' (em­
phasis ~mpplied). In this case it is pure fiction to 
suggest that this acquisition "produced" the 29.1 per 
eent figure on which the Government relies. This per­
centage, as noted, predominantly represents Alcoa's 
pre-acquisition sales of hare alun1inum cable. As surh, 
it is nothing but a poi11t on a steady downward curve 
reflecting the ~harp aud continuing erosion of Alcoa's 
position in bare aluminum cable -,,vhich has fallen from 
iB.4 per cent in 193-t, to 32.5 pereBnt in 1058, and, com­
bined with Rome, to 26.1 per eent in 1961 (supra., p. 6). 
Beranse of Alcoa's subordi.nate role in insulated alumi­
mnn condut~tor, the percentages are son1ewhat smallC'r 
in the composite line, but the identical trend is dis­
closed: from 42.8 per cent in 1954, to 27.8 per cent in 
1958 and, combined with Rome, to 24.8 per cent in 
1961. rrhus, by the time of trial the Alcoa-Rome com­
bined 8hare in the alleged eompositc line was more than 
40 per cent below that held by Alcoa alone in 1954, and 
more than 10 per cent below .A1coa 's percentage in 
]958, the last full year before the acquisit.iou. 

AtiernpHng to ininhnizc the significance of these 
sharp declines, t.he Government, quoting from Commis­
sioner Ebnan's opinion in Procter & Ga·mble, suggests 
that post-acquisition declines "are entitled to little, if 
any, signifi<'anc.e" because a company " 'may deliber­
ately refrain from anti-competitive conduct . · · and 
bni1d, instead, a record of good beliavior ... ' ' 1 (Govt. 
Br., p. 59). This argument luis no relevance to this 
case. Although the Government states that the distr~ct 
court relied on the decline of the merged companies 
"subsequent to t.he acquisition" (Govt. Br., P· 59), the 
fact is that the court repeatedly ernphasized tl1e "gen­
erally continued" market share declines "both pre and 
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poRt-acquisit.ion" (Opin., R. 1324, 1313; Fdg. 45, R. 
1202-93). Thust contrary to the in1plic-ation of the 
Governmcut 's argmnent, Alcoa's post-acquisition de­
cline is but a continnation of a trend started long before 
the nequisitiou, a :fact whieh demonstrates that mark~t 
forees, rnthcr than a desire to builcl a good record for 
this proceetliug, arcounted for the dccline.77 

Ju light of Hs obviously eoutrived nature, the failure 
of proof as to the hare and insulated cornponcnts, and 
the substm1iial and continuing decline in the Alcoa­
R ome market. shur(\ the Government's clain1 of illegal­
ity as to the alleged alnmimun conductor line of com­
nrnrce is wl10l1y without substance. This eo11elusion is 
reinforced hy exa1nination of market and hist-Orical 
factors whid1 affirnmtively establish the aequisition'8 
lack of effect in either of the alleged almninum con­
ductor lines of eomu1erce. 

C. Market and Historical Factors Found by the Court Affirma· 
Uvely Esia.hlish That Anticom.peiitive Effect Has Not Been 
Shown 

'\'.'"here n1arket share statistics are not eonclusive, 
determination of the eon1petitive effect issue requires 
"nu examination of variou$ econorriic and historical 
factors ... " Brown Shoe, 370 U.S. at 329. Several of 
such factors-Alcou 's downward trend, the complete 
ease of entry, the abse11ce of product differentiation, 
Ron1e's pnssi\·e ro]e in price for1nation and declining 
position, the lack of significant competition between 
Alr.oa and Ho1ue, the contjnued vigor of co111petition­
hnve alread \. been discussed. ''re turn now to other 
econon1ic ai{d historical factors that also affirmatively 

77 Fnrthermorr althoug-b thetC' wa.~ exterisi\·e pre-trial discovery ' ... 
aud \'irtualh· !'Y<>rY Alcoa official ro11crrned with the post-acquis1t1on 
operation of H.om~e 'ms E-xposc>d to cross-examination at the tria.11 
tht>re is not ew11 a hint in t'his rc>cord of an~· attempt on the pa.rt 
of .Akoa t.o build a r('cord for the pn.rpose of this proeeediog. 
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establish that this a~quisition will not have the pro­
hibitrd anticompetitive effect. 

{l) There Has Not Been. and Will Not Be, Any Adverse Effect on 
Competitors 

While Section 7 is coner.rned priinarily with effect 
on competition, rather than on con1petitors (Phila­
delphia Bank, 374 U.S. at 367, n. ·.13), in sonie cases an 
acquisition's effect on con1petitors 1nay be so severe as 
to create a probability that eornpetition as u whole will 
be substantially Jesse11ed. (See e.g., Brown Shoe} ~i70 
U.S. at 344). This, ernphatically, is not such a case. 
At the trial, independent wire and cable manufac­
turers, most of them Oovermnent witnesses, testified as 
t-0 competitive conditions. Not a. single such witness 
had either experienced, or foresaw in the future, any 
adverse effect as a :result of this acquisition (Fdgs. 50, 
62, R.1294-95). Iudeed~ several of them had increased 
their aluminum wire und cable sales since the acquisi­
tion, and had either built new plants, or expanded 
existing plantst in order to increase their capacity for 
making such products (Opin., R. 1330; R. 74-76, 228, 
381, 4·04-06, 984-85, 990). 1foreov<:r. in the three years 
since the acquisition, independent ~annfacturers, as u 
group, increased their sales of insulated alumi11u1n '"ire 
~nd .cable by rnore than 50 per cent, with a correspond­
mg increase in their combined market share frorn 29.8 
per cent in 1958 to 33.5 per ecnt in 1961 (Opin., R. 
1329). . 

(2} Alcoa's Purpose WH to Obtain Insulating Capability. Not to 
Expand Us Aluminum Conductor Facilities 

Although the Government implies that Alcoa's ??-r­
?0se was to "augment'' its already leading position 
ln aluminum conductor (Govt. Br., p. 61), this is con­
trary to the court's express finding that the. pur~ose 
was to secure insulating capability and divers1ficationt 
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and that the aequisitio11 was not iuduced by .. Rome's 
niannfactnre of aln111h11un prnducts ... '' (Fdg. 7, R. 
128·1). These findings are relevant in a Section 7 case) 
for, as this Court noted in Brown Shoe (370 U.S. at 
329, 11. 48) : 

evi~~nce i1ulieati~g- tlie. purp<.~5c. of the. n~erging 
parties wh.erc available, 1s an aid 111 pred1chng the 
probable future c01Hlnet of the parties and thus 
the probable effects of the nirrger. 

IIere, the findings as to pnrposc repudinte the Govern­
n1cnt 's elain1 that Alcoa sought to "expand., its alumi­
num conductor operations (Govt. Br., p. GB). 

(3) There Is No Significant Merger Trend 

Contrary to Brown Shoe_. \Ylwre this Court found 
definite and substantial acquisition trends in whid1 
Brovrn Shoe, itself, was a "moving factor," 370 U.S. 
at 302, the Court here .found neither a "t-dgniticunt p~tt­
tern or trend of mergers" for the industry as a whole 
(]'dgs, 46, 49, R. 129:·l) ~ nor any prior '~history of 
acquisitions or mergers" involving ahtminum co11~ 
ductor by Alcoa (Opin., R. 1323). 

The court's findings as to the lack of any significant 
1nerger trend are str011gly supported by the rec-0rd. 
The so-called tre11d consists of tbe following: Olin~ 
!Iathieson

1 
which was not even h1 the wire and cable 

business, acquired Southern Electrical ;18 U. S. Rubbe.r, 
,·d1ich was never more than nu .8 pe:r cent fact.or ID 

nlnminum conductor products, ·was acquired by Kaiser 
in 1957; and Uoebling, which never was more than a 
.1 per cent factor and is conceded by the GoverDIJlent 
to have been an insignificant competitor (Govt. Br., P· 

78 The post-trial acquisition of Central Cable by Al~iniu~ 
l.1imited, which is referred to by t.he Government, also di~ no 
eliminate or lcs-:.en competition since A Iuminium was not prenou.'ily 
in the wir-e and cable business. 
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69), sold some of its usrd w1re a11d rnh1e lnachinery tP 

R · ld (' ~ · 39'> 9 ()'
1 I:> ')J: 13-1~) eyno S uX -, 1>• ,), \, _u_ •- u . 

\Vbile p111·1)orting to acknowledge the underlying 
fads and 110t wishing "to o-rerdr:nr the picture" 
(Govt. Ilr., p. 68), the GnYernnlfllt nrge:-; that these 
acquisitions were "mnjor strp[s] to-wards the elimina­
tion of all independent concerns'' ( GoYt. I~r., p. 65), 
and that ''there is reason to npprehend that the re­
maining independents will e~entually be absorbed and 
the market occupied exclusi,-,·ely by the integ1·ated 
giants." (Oovt. Br., p. 71). This inflanllliatory, ad 
terrorem argument is 1Vholly without basis in fact. 

Not only did uone of the prior ::wquj5itions eliminate 
any substantial con1petitiou, but none involved an at­
t~mpt to expand almninum conductor operations. 
Alcoa's purpose hns just hcen discussed, and Reynolds, 
too, was SPekiug insulating capability required hi order 
to make its I}roduet line n10re <~ompctitive (Gx 387, H. 
2G06). Similal'ly, the effect of Kaiser's acquisition of 
U. S. Rubber was to place it in a position to offer in­
sulated copper products (R. l080-Bl).r9 ~rhus, all -

• 
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The GoYernmC'nt eo11cedes that the- Olin-Soutliern and Alumi­
ruum-Centrnl acquisitions eliminated no actual competHion. It 
~l!:,"D.es, ho~ever, that potential competition was elirnin11ted becau~ 

the electrical conductor flcld is one to which [the primary a.Iunn· 
~um producers l would naturally grn:vitn.te" (Govt. Br., pp. GD-
]}. In fact, there is no evidence that any aluminum producer 

has b~e.n able to acquire insulating capability through internnl 
gro.wth. Tbe Government's assertion at tJ1is point in t11e Argument, 
~ in the Statement of Factq., that Alcoa. ''was prepared U> ;-mhnrk 
Pon a. large program of internal expansion" docs n{}t ftuthfully 

:eet the facts of :record. .As noted, the c()urt found th~t. ~he 
e llnd expensi,~ inl'oh·eJ 'c seemed t~ foreclose'' the pos.."l.lbthty 

of .A.lcoa'.s. obtaining insulating competcmce from within (supra, 
~· 9) · It 1s ironie that the Government shouJd stress tlie potcn~ 
~la} eoi_npetition of primary aluminum. producers not el'ell ii~ !he 
~llSt~atmg business, yet icrnore the literally dozt'llS of rurC'ady t'~ost~ 
mg n.1.:mlating concerns that could so much more easily conmlt'ncc 
the fab · · ricatron of aluminum conductor products. 
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three acquisitions were actuaUy a eompetitive reaction 
to the fact that many compa11ies with broad experience 
in the insulati11g business had begun to manufacture 
aluminurn conductor products (supra, pp. 8-9). 
They \Yere not~ as the Government would imply, at­
tempts to "expand" \vithin the field of aluminum con­
ductor, but were for the purpose of securing insulating 
know-ho\v. 

In these circumstances, unlike the situation in 
Brown Shoe, \Yhere shoe n1armfacturers had economic 
incentive to engage in a seemingly endless program of 
"drying up" available outlets (370 lJ.S. at 301), here 
the acquiring company's economic incentive is extin­
guished once it has acquired insulating capability. 
Thus, explaining .Alcoa's lack of interest. in future ac­
quisitions, its ExPcutive ·vice President testified: 
"Alcoa was seeking know-how in this insu1ated wire 
business and we were satisfied Rome had it and vrn were 
not about to buy it twice" (H. 1110; see also R. 1087, 
1105). Heflect.ing this testimony and the commercial 
background of the acquisition, the court found that the 
Rome acquisition was not shown to be "IJart of a con­
tinuing program contemplating futnre expansion 
through mergers or acquisitions . . , '' (Fdg. 11, R. 
1284). Since the same a pp ears to be trne as to the 
other ndnor acquisitions, the Government's concern 
about the extincti.on of independents through further 
acquisition by primary aluminum producers is un­
founded (See Govt. Br., pp. 66-67).80 

so As throughout its Ilriefr the (}overnment, of course, assumes 
that there is a closely limited, static group of aluminum. condu<~tor 
fabricators, and that only those .supplying mnr·e than a give~ per­
centage of the market at any one time can qu.ali.fy as "significant 
independents." There are, however, as noted above, substantial 
concerns such as General Electric, Circle, Phelps Dodge, nnd 
Hatfield which are in the process of corrunencing or expanding the 
production of aluminum conductor products and, of course, numer· 
ous others in a position to do so if market conditions warrant. 
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{4} There Has Noi Been, and Will No! Be, Any Adverse Effect on 
Cons um en 

Recognizing th.at one test of a competitive market is 
"whether consumers are '"e11 served'' Philadelphia 
Bank, 374 lLS. at 367, n. 43, appellees offered the testi­
mony of purchasing agents for 8 of the 10 public utili­
ties which bought aluminum conductor products from 
both companies prior to the acquisition. rrhese wit­
nesses explained in detail the manner in which they 
purchase these products, identified their suppliers be­
fore and after the acquisition, and described I:iome 's 
policies and practices. ..As the court found, these wit­
nesses "all testified ·without exception that the acquisi­
tion has not had an adverse effect upon the purchasers 
of such products;'' that "no difficulty bas been en­
countered in expanding their list of suppliers and that 
competition a1nong such suppliers has not been af­
fected" (Opin., R. 1326); and that prior to the acquisi­
tion, Rome was a follower rather than an initiator of 
price reductions (Fdgs. 53, 61, R. 1294-95). On the 
basis of this and other evidence, the court found that 
consumers "have not been and will not be adversely 
affected by the Rome acquisition" (Fdg. 59, I{,. 1295). 
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CONCLUSION 

For all of the foregoing reasons, the district court 
correctly ruled that the Government had failed to sus· 
tain its burden of proof on either the line of commerce 
or competitive effect h~~ueg, and its judgment dismiss­
ing the Complaint should he affirmed. 

April 9, 1964 

Respectfully submitted, 

IIERHERT A. BERGSO~ 
Ilow AHD Anr,,EB, JR. 
IluoH LATun~n 
BERGSON & BonKLAND 

918 16th Street, N. W. 
'Vashington 6, D .. C. 

'\VILLlAM K. UNVERZAGT 
1501 Alcoa Building 
Pittsburgh 19, Pennsylvania 

.. 1ttorne:IJS for Appellees 
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The exhibit!' in the record were admitted as follows: 

Gx ] -50 
52-70 
71-78 
79-187 

..................... .a. ............. . 

138-15G 
157-167 
168-179 
'180-187 
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221 
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228-231 
23:2-243 
245-246 
24._~~5-l 
256-259 
261-27-l 
275-347 
348-360 
362-386 
387-397 
398-408 
409-410 
412 
42lA 
421B 
421C 
422 
423 
424 
425 
42() 

.. 
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428 
429 
430 

........ ill 

............ 

.. " .... 

..... 

...... . . . 
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. . ... .. . . . . . . . . . 

HF.CORO PAGE 

36-40 
283 
289 
2r~4 
295 
302 
303 
304 
304 
555 
559 
556 
556 
557 
557 
324 
324 
324 
324 
324 
324 
325 
325 
325 
325 
326 
570 
571 
576 
576 
576 
68 
71 

372 
373 
373 
373 
375 
375 
376 
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Gonm.N.MENT F}xHIDIT: 

G x 431 ........ II ............ " ...... & ........... .. 

432 •....... ' ..................... . 
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434-440 .......................... .. 
-441 • .. A L • 9 ... 4 • • • • ~ • I ..... 6 '"' ....... i .. II ... 

442 .............................. ' 
443 ........ , ................................ . 
444 .............................. . 
44.5 ............................. - . 
446 ................. , .... ~ .. ,. ............... . 
447 ..........•....... ' ........... . 
448-452 ........................•.. 
454 .............................. . 
455 
456 .... • '"' t t ~ 4 • • I • • + • • • .. 9 • 4 f. + • • • of • • • • 

457 .............................. . 
458 ........... ' .. - ........ " . - .............. . 
459-4-61 ........................... . 
462 • .. • • ' • • • • I I t t f' + • • M 't ' f i • • • <fl <II • • • • 

463 .............................. . 
4()..1 • • . . ....... ' ...... ' .. ' • • • • .. • .. .. . • • ••• 
465~467 ...... ' .................•.•. 
4-68 "' ......... ,. ' .......... ~ ' ....... " • .. • . .. .. 
468A .................... · .... · · · · · 
4-69 .. 4 71 ....................... Ir ............ . 

4 72 .............................. . 
492 • • • <II • • • • ~ • I • I • • • • .. "" • II' • Y • • • I .+ • • i 

4D3~494 .......•............... · · • • · 
495 .......................•...•... 
4-96 ... " ....................•...•.. 
497 fo •• lfl. • " ..... " ............... ~ ........... . 

498 .............................. . 
499 ............................................ . 
500 I • • • .. • II> 'II t t ... " " .. a ._ • t • • .+ .. • .. • t .. fir • • • 

501 II .. • ti • • • ., • It • • • • t 411 ._ 4 • • * II • "" • " "I • 
111 

• • 

502 ... ~ . " ............ " •.. ~ .... " " " ....... . 
503 ..... - .............................................. .. 
504 .......................................... . 

RECORD PAGE 

377 
378 
37S 
84 
90 
• 

98 
10'.! 
108 
108 
107 
108 
137 
112 
120 
120 
120 
121 
128 
129 
132 
13~) 
310 
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175 
208 
340 
371 
466 
570 
774 

1161 
1162 
1032 
1189 
1152 
1189 
1190 

•By Stipulation filed with the Court on No~ember 6, 1963 the 
parties agreed that Gx 442 was admitted into evidence by the 
distdct court. 
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