




























































































28

by Kaiser, since Alcoa still lacked a full line of alui-
num and eopper eonductors of its own manufactyre
(GX 150, R. 2127; GX 161, R. 21%9; GX 163, k.
2193). It was felt that a full line was necessary (1)
to diversify Alcoa’s conductor business and allow it
to satisfy all of its customers’ requirements (R. 105,
1080) ; (2) to attract and retain good distribution oui-
lets (R. 10553); and (3) to encourage the eXpanded
usc of aluminum in insulated conduectors, thereby en
larging the condurtor market for primary aluminm
(R. 1054, 1080).

Of the two methods by which it eould obtain a ful
line—internal expansion or merger—Alcoa considered
the latter to be easier, faster, less cxpensive, less risky,
and less “‘obnoxious” to its competitors (R. 10%-
1058, 1089, 1104; GX 162, R, 2185). Accordingly,
Aleoa first attemipted merger (R.1059). Rome, withits
excellent personnel and technieal know-how was eon-
sidered to be the best aequisition Alcoa could make and
its absorption ‘“‘the answer to the present Im.ser
threat to push Aleoa out of first place in the electnica
conductor field” (GX 161, R. 2183; see also GX 138
R. 2171). Thus, in October, 1957, Aleoa offered
$24,000,000 in Aleoa stock in an unsuccessful attexpt
to acquire Rome (R. 951, 952; GX 165, K. 21%0).
Similar efforts—these, too, unsuccessful—were m:de
to acquire other companies (GX 398408, R. 2621-
2640).

When it appeared that all of Alcoa’s merger 2
terupts had failed, it turned its attention to intersd
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expansion. In October 1938, Aleoa’s president or-

dered that plans begin for—
* * * 5 younded out program well beyond the
neoprene stage and a prograom which * * *
would * * * keep us in the No. 1 spot in the
alummunm conductor field, and, if necessary, a
sufficient factor in the copper ficld to help
maintain the No. 1 position in the aluminum
field. (R.1061; (tX 168, R. 2194; see also GX
169, R. 2195.)
An Alcoa task foree worked out plans for a new plant
to produee insulated aluminum and cepper conductor,
setting @Jits target 5% of the insulated wire and
cable market (GX 170-173, R. 2195-2206; GX 173,
R. 2206; GX 178, R. 2208). It was anticipated that
this expansion program would have cost ahout $35—
$40 millicn and taken five to ten years to accomplish
(R. 1083-1090, 1126). These plans, however, were
never passed upon by Alcoa management (R. 1064),”
for merger negotiations were renewed with Rome and
this time proved successful (R. 952). On March 31,
1939, 855,226 shares of Alcon stock, worth ahont $34
million, were exchanged for all the assets of IRRome
(Fdg. 6, R. 1284; GX 7, 1345; GX 9, R. 1427).7
Since that time Rome has been operated as an Alcoa
subsidiary (Fdg. 4, R. 1283).

= Aleor’s vice president for sales testified that he would not
h“"_ recomnended approval of this progrom (R 1000) ; Alcoa’s
President did not testify s to what his decision on the program
7ould have been (R. 1036-1057; but ses GX 169, K. 2195).
The transfer was accomplished through the formation by
Alcoa of o subsidiary corporution, the Rome Cable Corpora-

2%980—64—-3
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4 FROCEEDINGS BELOW

The govermment's complaint, filed Apris 1, 1960,
charged that the acquisition vielated Section 7 of the
Clayton Act hecanse of ity impaet upon competition
in varionx econductor and Areessoty  produet fine
(IR.1). Pending 6inal adjudication on the merits, the
district court enjoined Alcoa from encumbering (he
stock of its Rome subsidiary, and from fuither frags
ferring operations from Rowe to any other plants of
Aleoa. At trial, the government c¢laimed that the for-
bidden anticompetitive effcet wonld be felt in ten
“lines of conmmerce”, only two of which—abuminwn
conductor (eonsisting of both hare and insilated
types) and insulated alimwinum condnetor—are -
volved in this appeal.

After trial, the distriet conrt dismissed the eonr
plaint (R. 1304). The rourt concluded that alumi-
num conducior and insulated aluminum conducter
were not appropriate submarkels for assessing the
impact of tle merger, and that in an}" f“’“t the
merger lacked the prohibited anticompetitive effect
in any asserted line of commeree (Cone. 3, 8, R. 130,
1303; R. 1316-1317, 1333).

The court found hare aluminum conductor and
ACSR to be a “line of commerce” within the mﬂlz
ing of the statute (Cone. 2, R. 1301-1302; R. 1315:-
But it denied this status to insulated aluminum cof
ductor, finding that the latter is functionally inter-
tion of Delawary, to which was transferved all the :f:f? ?’fw

ness and good will of the Rome Cable Corporata Jiquidited
York. The New York corporation was thereupon
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changeable with insulated eopper conductor, that the
purchase and use of insulated aluminum or insulated
copper is dictated principally by economic factors,
that insulated aluminum conductor and its copper
eqnivalent ean be produced by the same facilities,
and that insulated aluminum conductor is mot rec-
ognized in the industry as a separate economic en-
tity, bas no distinet customers, and lacks specialized
veudors (RR. 1316). Although finding that the alumi-
num and eopper products sell at different prices and
that these prices are not sensitive to one another,
the court concluded that insulated aluminum con-
ductor is “in actual competition with its eopper
counterpart”, and therefore could not be considered
a “line of commerce” (ibid.). Having so concluded,
the eonrt further held that aluminum conductor (the
broader product group including both insulated and
hare aluminum conductor) “cannot result in a line
of commerce” (ibid.), since a line of commerce can-
not be composed of two parts, one of which inde-
Pendently qualifies as a line of commerce and one
of which does not.

Turning to the jssue of probable competitive effect,
the district court found that Alcoa’s purpose in ac-
quiring Rome was to secure the special competence
which Rome had developed in the insulated cable
field and which Aleon admittedly lacked (R. 1821);
that the concentration of about 80 percent of the
aluminum cable market in the five integrated pro-
ducers “loses its significance when it is realized that
the production of aluminum and the fabrieating of its

Produets were concentrated to the point of a nmonopoly
733-980—65— 4
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less than twenty years ago and has undergone a grad-
ual decentralization by the entry of new produces
and fabricators since that timg” (R. 1322); anqd that
acquisitions in the aluminumn eable field by other
mtegrated producers, which preeeded and followed
the Alcoa-Rome merger, do not constitute a “signif-
icant pattern or trend of merger,” espeeially in viex
of the pest-merger declines suffered by the merging
barties (fbid.; I'dg. 4648, R. 1293).

The court founud no serious harriers to entry in the
insulated aluminum market, noting that the number of
producers had increased in ten ycars from four to
twenty-nine, and that most of the new entrants had
come from the eopper field (. 1323). It also relied
upon tbe absence of any complaints concerning the
“actual or potential effect of the aequisition upon
suppliers and purchasers,’”” and upon testimony from
certain alununwm cable compefitors and purchasers
that no adverse effect had been felt (R. 1326, 1330).
Finally, taking into account the declining market
sbares held by Aleoa, both before and after the Rome
acquisition,™ a decline in the rate of return on Aleoa’s
invested ecapital, and the increase in the number and
market ghares of vther primary aluminum produeer
and cable fabricators, the court concluded that Aleos
does not enjoy a *“dominant’’ position (R. 1327).

™ Seo supra, pp. 15-12.
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SUMMARY OF ARQUMENT
I

If the Alcoa-Rome merger stands, its prineipal
offccts will be felt in the aluminum conductor and the
insulated aluminum conductor markets. Both product
groups are appropriate limes of commeree dlis-
tinguishable from their eopper counterparts largely
on the basis of price. For overlicad transmission and
distribntion of electricity, aluminum conduetors (both
bare and insulated) are substantially cheaper than
comparable copper conductors. Moreover, aluminum
and copper prices are unrelated and unresponsive to
cach other. As a result, aluminum has rapidly become
the domiinant overhead eonduetor. In all other con-
duetor applications, however, copper remains the dom-
inant conductor. Aluminum’s price advantage is
restricted to the overliead field and its physical char-
acteristies constitute substantial impediments to its
use elsewhere. That aluminumn and copper conductors
Possess such distinct end uses, as a result of these
economie differences, is sufficient to distingnish them
a3 separate Section 7 lines of eoinmerce,

I1

Taking aluminum conductor and insulated alumi-
num conductor as the appropriate lines of commerce,
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we base our attack upon the mer
tions:

€Y upon two propusi-

First, Alcoa is a leading firm in markets ip which
economic power is already highly concentrated

Second, any aequisition of a significant competitor
by one of the few dominant firms in a market in which
economic power is already highly concentrated may
tend “substantially to lessen competition’ within the
meaning of Section 7 of the Clayton Act, even though
the aequired firm has only a relatively small share of
the market. b

A. There can be doubt either ag to Aleoa's leading
position or as to the highly concentrated character of
the relevant produet markets, In aluminum condue-
tor, the broader line of commerce, Aleoa led the in-
dustry with a premerger market share of 27.8%.
With its leading integrated competitor (Kaiser), it
controlled 50% of the market; with its three leading
competitors, more than 76% ; only nine concerns—the
five primary aluminum eompanies plus four independ-
ents (including Rome, with 1.3%)-—accounted f?r
9579, of the output of aluminum conductor. No
other company whose statisties appear in the record
claimed as much as 1% of the market. In the nar-
rower market—insulated aluminum condlfctorT-E
similar pattern prevailed, except that Alcoa's thﬂ':
ranking share was somewhat lower (11.6%) an
Rome’s somewhat lhigher (4.7%)- -y

B. The critical proposition upon whic iy
case turns, is that Seetion 7 is violated by 3;5' alza?;i]:g
tion of a significant competitor by one of ¢ hisbly
firnts in a market in which economic power 18 e

he presenf
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couicentrated, even though the acquired company’s
share of the market is relatively small. That proposi-
tion was endorsed 1n Uniled States v. Philadelphia
National Bank, 37¢ U.S. 321, 365, n. 42, where
this Court stated that “if concentration is already
great, the importance of preventing even slight m-
creases in coneentration and so preserving the possi-
bihty of eventual decomcentration 1s correspondingly
great.” That prineiple is dictated by the basie pur-
poses of the 1950 amendments to Section 7 and is
supported by the following reasons:

1. An acquisttion such as this threatens competition
by enhaneing the power of a concern which already
controls an undue share of the market. On the eve of
the acquisition, Aleoa controlled 27.8% of the alumi-
oum conductor market; the acquisition added 1.3%.
In the Philadelphia Bank case, this Court observed
that 2 market share of 30% by the combined merging
companies clearly represented an undue threat to
competition, and it noted, citing the views of econo-
mists, that a smoller percentage might also be exces-
slve,

% Tn an industry where the number of sellers is
few, the competitive significance of each company is
cortespondingly great and transcends its bare market
percentage. In the present case the orarket shares
of the aequired eompany—1.3% in aluminum con-
ductor and 4.7% in insulated aluminuin conductor—
Way not appear great in absolute terms, but loom
larger when it is observed that in the alununum con-
ductor murlket there were not more than a dozen
companies which could aceount for as much as 1% of
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industry production in any one of the five years for
which statistics appear in the record. Rome was eon-
sistently one of those companics. In addition, Rome,
though not a price innovator, was nonetheless shown
to be an “aggressive competitor.”” Its broad line of
high-quality wire and cable products, its speecial apt-
tude and skills in the field of insulation, and its *uc-
tive and cffielent research department and sales or-
ganization”—all acknowledged by the court (R
1313)—had earned it an outstanding reputation in the
industry. The effectiveness of its marketing organi-
zation is testified to by the deeision of Alecoa to make
Rome the vehicle for distributing not only the insu-
lated conductor in which Rome was the acknowledged
specialist, hut the entire conductor line of both con-
panics. Enterprises of such demonstrated quality and
high repute cannot easily be replaced by new entrants
to the market, and their elimination is plainly a sub-
stantial loss to competition.

3. The presence in the market of xmall but signiﬁcam;
coneerns snch as Rome is important not only as 2
check upon the dominant leaders in a concentrated
market, but also hecause it preserves the possibility
of eventual deconcentration. If the leaders can buy
up small eompetitors before they have an opportunity
to grow, justifying the purchasc on the ground that
the statistical change in market shares is quantits-
tively small, then it is easy o perpetuate oligopoly
and preclude any possibility of the restoration of
greater competition.
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4 If, as Brown Shoc Co. v, Uwmted States, 370
U.S. 284, makes clear, a small acquisition in a highly
dispersed mndustry is hanned by the statute on the
gronnd that it might constitute a step on the road
to oligopuly, a comparahle or more substantial aequi-
sition by a leading company i au industry which is
much further along that road plainly stands upon no
better footing. Indced, the more advanced the
oligopoly, the more ohjectionable each step becomes
and the morve urgent that the policies of the Clayton
Act be hrought into play. In an oligopolistic mndus-
try, morcover, there is an inherent likeliliood that an
expansionary move hy any of the few domiant firins
will %a defensive or retalitory counteraction
by its principal competitors. That very process 1s
unfolding in the aluminum conductor fields, where the

absorption of Rome by Aleoa was one of the five acqui-
sitions by producers of primary aluminum since 1957.

ARGUMENT

The primary issue in this case concerns the stand-
ards to be followed in applying Section T of the Clay-
fon Act to a sigmificant acquisition by the industry
leader in an already highly oligopolistic product mar-
ket. At the threshold, however, there is a eontroversy

as to the appropriate product markets—“Itnes of
commeree”—in wlicl) to test the inpact of the meTEer
upon competition, In Point I, we deal with the
threshold question—the scope of the relevant @rkeb.
In Pomnt IT we come to the question whether, in those
Inarkets, the acquisition may bave had the anti-
competitive effect banned by the statute.
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1

ALUMINUM CONDUCTOR AND INSULATED ALUMINUM COX-
DUCTOR ARE APPROPRIATE “LINES OF COMMEICE”
WITHIN WIIICH TO ATPPRAISE THE IMPACT OF THE
MERGER

In {he district court the government contended that
the acquisition of Rome by Alcoa eliminated competi-
tion in a number of product markets and submarkets,
all within the general ficld of c¢onductor wire and
cable. Some of these markets—inelnding (1) con-
ductor wire and ecable (both bare and insulated,
aluminum and copper), (2) insulated conductor (hoth
aluminum and copper), and (3) bare aluminum con-
ductor—were conceded by the defendant and found
by the court to constitute *linc[s] of commerce”
within the meaning of the statute, but the requisite
anti-competitive effect was found wantmmg. We do
not argue agaiust thcse eonclusions here. Tn this
appeal, our attack upon the merger is confined to two
product lires: insulated alumimum conductor and
aluminum conductor generally (both hare and inst-
lated). As to each of these, the district court held
(a) that the aluminum produet was not a “line of
comunerce’’ separate and distinct from its copper
counterpart, and (b) that in any case there was no
reasonable prohability that the acquisition would resull
in a substantial lessening of competition.

o
A, INBULATED ALUMINUM COXDUCTOR {8 A “LIKE OF COMMILCE

In holding that insulated aluminum is not a sub-
market competitively distinet [rom insulated copper
the court below misapplied the guidelines laid down
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by this Court in Brown Shkoe v. 1 nited States, 370
G.S. 204. Ticking off the “practieal indicia” listed
in Brown Shoe, the eourt noted that producers do not
regard the aluminum product as “a separate cconomic
entity”; that the same cquipment ecan be used to pro-
duce eitber the copper or the aluminum product; that
both are sold to the xamne customers (electrie utilities);
thal there are no speeialized vendors; and that, as
a technieal matter, the insulated copper product can
he used wherever insulated aluminum is used. On
the other hand, the court recognized that in the only
application for which insulated aluminuin is widely
used—overhead distribution lines—the customers
make their purchases solcly on the basis of cconomic
factors; that aluminum conductors are sold at prices
distinet from copper; and that there is little price
sensitivity betwcen thein. These latter factors, which
We Tegard as decisive, were dismissed by the court
3:: the ground that they did not destroy the conelusion
that covered aluminum wire and eable is in actnal
corpetition with its copper counterpart and may not
he found as a line of commerce herein” (R. 1316).
Apl:farently, therefore, the court cousidered that a
ﬁ_"d“‘g that two products are “in actual -competi-
tlon”—without cousidering the degree of competi-
Uon—necessarily precludes a ruling that cither con-
stitutes o sepnrate line of cormmerce. This 1epresents
3 clear misunderstanding of the Brown Shoe decision.

In Brown Shoe, the Court cerefully pointed out
(370 U.S. at 325) that while the outer boundaries of a
Product market must be hroad enough to embrace all
Teasonahly interchangeable substitutes, within those
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boundaries there may exist weli-defined submarkets
which ave themselves lines of commerce. This means,
obviously, that two or more produets—e.g., insulated
alumimum cable and insulated copper cable—thouglh
sufficiently competitive to be grouped together within
a single product”market, mav at the same tine be
sufficicntly noncompetitive o be treated as distinet
submarkets. In other words, the degree of com-
petitiveness which serves to justify the inelusion of
several items m the same product line of commerce
does not necesszarily preclude their division into sep-
arate submarket lines. The distriet court plainly
failed to appreciate this point, for it characterized
as an “Ineonsistent position” the government’s con-
tention that “insulated alumimun wire and cable is
a line of commerce and therefore competitively dis-
tinct fromn insulated copper but * * * that insulated
aluminum and insulated copper constitute a single
line of commerce” (R. 1317). If the lower court’s
view were correct, the distinction drawn in Broun
Shoe hetween broad product markets and lesser in-
cluded submarkets would be completely obliterated.
Tlad the court applied tlie proper standard, it
could not have failed to recognize insulated aluninum
conductor as a line of commerce distinct from it
copper connterpart. The record establishes that insu-
lated aluminun: and insulated copper are compctitive
only in the geperal sense that both are used as conduc-
tors of eleetricity. In most applications, insulated
ahuninum is so intrinsieally inferior to insulated cop-
per that it enjoys virtually no consumer acceptance.
(See pp. 16-17, supra). In the field of overhead dis-



41

iribution, however, aJumnum has rapidly become the
dominant condnetor, For that purpose it is functionally
interehnngeable with isulated copper, but enjoys a de-
dsive economie advantage, becanse primary aluminum
18 cheaper than primary coppey and, pound for pound,
will carry twice as much electricity.  Consequently,
the price of most insnlated aluminum conductors is
only 50 to 63% of the price of equally eonductive
capper products (R. 1225-1229), and the installed
costs of overhiead lines are also substantially less when
insulated aluminum conductors arve used (R. 210; R.
208-209). DBecause of this substantial price differ-
ential, alurmmum has dramatically displaced copper
in msnlated overhead distribution lines, its share of
fotal anunal installations inereasing from 6.5%
In 1950 to 77.2% in 1959, the last year for which
statistics were available at the tiial (swpre, p. 13).
As of the date of the micrger, therefore, “actual com-
petition” Detween the two mictals i the ficld of over-
head distribution was rapidly disappearing—just as it
had alrcady dwsappeared in the field of overhead
transmission, where bare alununum, having almost
completely displaced hare copper, was conceded by
Alcoa and found by the court to be a distinet line of
tolnmerce.

f'l‘he district court apparently gave considerable
weight to the fact that in 1959 insulated copper con-
q*it'tor still - comprised 22.84; of the gross addi-
Hons to insulated overhead distribution lines (Fdg.
2. R. 1289; R, 1316), and to that extent remained a
Conpetitor, Had the change-over from msulated cop-
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per to insulated aluminum progressed further by
1959, the eourt would presumably have rL-cOgnize;l
the latter as a sepavate submarket, for it found bare
aluminum to be a “linc of commerce” largely on the
ground that it had “practically displaced copper for
use in overhead transmission lines” (R. 1316: Fdg.
24, R. 1288). Yet the only real difference bhotween
the two processes of displacomnent is that the substitu-
tion of bare aluminum for bare copper in overhead
transmission started much earlier; hy 1950 hare
aluminun  already  aceounted for 7449 of all
additions to overhead transmiission lines, while in-
silated ahmninum amonnted to only 6.5% of uew
overhead distribution  lines. The record reveals
an unmistakeable trend away from insulated copper
in the overhead distribution field, which was just be-
ginning in 1930, and still growing in 1959 (sec GX
468, R. 2748), and there i3 no rvason to doubt that
it would have confinmed until aluminium had super-
sedel copper to the same degree (944%) a3 i
previously had in overhead transmission™ It is
axiomatic that Section 7 demands an asscsswent of
future, ns well as present, couditions of competition.
Brown Shoe, 370 U.S. at 332-333.

% That sme goverunent oxhibit (GNX 468, R. ﬂlﬂ}.\“IUCh
showed that copper acvonnted for 22.8% of grnss additious lo
insulnted overhend distribution lines iu 1939 also sho_\\'ell' nl!_)lll
the same 1clutive use of copper in buve overhead dl?lnbutlng
lines (21%:). That the replucement of copper b:v,' :n]mmnur.nt.hl;!:ll
progressed to the same point in distribution line use, mnm
regard to whether tho line was bare or insulated, demonsira
that the trend to insulsted aluminum was pn‘»:l:eedmg on & ;ﬂ:
schedule at least as rapid ns that of the previous trend to
aluminam in transmission lines.
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In sun, there is only one area—overhead distribu-
tion—in which insulated copper conductors are to any
appreciable extent ““in competition” with insulated
alaminnm conduetors, and even there the competition is
rapidly vanishing. Utilizing a high-cost metal, fabrica-
tors of iusulated copper eable are powerless to eltininate
the priece disadvantage under whieli they labor and thus
can do little to make their product ecompetitive (R.
224). Indeed, it is doubtful that they even try to he
competitive, for, as the distriet court found, alwmminum
and copper conductor prices do mot respond to onc
arcther. So wide is the price differential between
the two insulated products that a relatively large in-
crease in the price of aluminum conductor would be
necessary before a significant number of customers
would shift back to copper.™® Morcover, the change-
over from one netal to the other is a costly
operation, involving a variety of collateral expenses
a‘“d_ usually entailing a long range, Ligh-level policy
decision. This feature may cxplain why some utility
tustomers, having had no occasion as yet to make sub-
stantial additions to their systems, have not yet aban-
fioned copper for aluminum. The same feature makes
th clear that cven if the cxisting price differcntial
between the two conductors were unexpectedly elimi-
nated, there would be no significant return to copper.

tiv: 4s of January 1, 1961, the prevuiling price of a represents-
" Jz8 of polyethlene insulsted aluminum weatherproof wire

38 $7350 pec thousand feet ; polyethelene insulated copper of
uiralent conduetivity cost $115.83. Comparable figures for &
"Epres?maﬁ‘.e polyethelene insulated service cnble were: slumi-
Him $114.00; copper $206.00 (R. 1228-1229).
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Accordingly, the availability of a copper substityte
exerts little, if any, restraint upon the power of alum;-
nun eable manufaelurers to raise the priee of thejr
produet.

Whether the separation of submarkets on the basis
of priee is economically and legally sound depends, of
course, upon the competitive significance of the price
differential in question. In Philadelphia National
Bank this Court affirmed the lower court's finding
that commercial banking is a line of eommerce, de-
spite the fact that in some services (e.g., the making
of small loans) banks compete witly other institutions.
The Court observed that eonumercial banks enjoy
“such cost advantages as to be insulated within 2
broad range from substitiles fiumished by other
institutions™ (374 U.S. at 350). In United Stakes
V. Bethlelem Steel Corp., 168 I, Supp. 576, 593
(fn. 35) (S.D. N.Y., 1938) Judge Weinfeld found
hot and eold rolled steel sheets to he separate lines of
commevree, distinguishing themn from each other and
from aluminum and copper sheets in part on the
basis of price. For “their predominant uses,” be
found, they “cannot be economieally replaced by other
products.” In Reynolds Metals Co. v. Federal Trade
Commission, 309 P. 24 223, 229 (C.A.D.C.), the eourt
of appeals affirmed a Trade Commision finding that
“forist foil’”” was a submarket distinet from otber
alnminum foil since it sold at 65 to 69% ({f the
price of other foil. “Such a difference in Pr‘l“’e""z
appears on this record,” the court DbserVFd, ‘mu;
effectively preclude comparison, and inclusion 10 the
same market, of produets as hetween which the differ-
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ence cxists, at least for purposes of inquiry under
Sec. 7 of the Clayton Act.”’ And in United Siates v.
Corn Products Refining Co., 234 Fed. 964, 976 (S.
D.N.Y.), » Sherman Act case, Judge Leained Hand
rejected an argument that the defendant, a wet miller
of corn, could not be guilty of monopolizing because
of competition from dvy millers. 1Ile said, “[1]f the
wet proeess is eheaper than the dry, then, although a
monopoly of the wet will be limited by the dry, it is
improper to consider the production of the dry millers
when ascertaining the proportion of production con-
trolled by a supposed monopolist of wet milling.”
See also Kaysen and Turner, Antitrust PPolicy 101-102,
In the present case there can be no doubt hut that
the price differential between the aluminum and
copper products was so substantial and so stable as to
preclude effeetive eompetition between the two.
Contrary to the district court’s belief, Brown Shoe
18 1o barrier 1o this conelusion. There the appelant’s
contention was that the district court bad erred by
delincating the relevant submarkets (men’s shoes,
women’s shoes, and children’s shoes) too broadly and
should instead have subdivided them further on the
hasis of price and quality differences. It was In
Tesponse to that contention that this Court made the
statement, cited by the eourt below (R. 1316), that
the boundaries of the relevant inarket must be
firawn with sufficient breadth to include all compet-
Ing products. By this statement, the Court indicated
s approval of broad lines of commnerce encornpass-
ing ail reasonably eompetitive substitutes, but it did
not thereby rule out less iuclusive submarkets as well.
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This 1s not to say that the Court would have sane
tioned further subdivisiou of the market in Brown
Shoe itself; on the contrary, it characterized as “un.
realistic” DBrown's econtention *“that, for example,
nmien’s shoes sclling below $3.99 are in a different
produet market from those selling above §9.00." (Id.
at 326.) Thus the Court pointed up the lack of
vealism in any effort to put shoes into different “lines
of commeree’” where the difference in price might he
as little as one cent per pair. In sharp contrast,
imsulated aluminum wire and cable, used in over
head distribution, is significantly clieaper than ite
copper equivalent. In most cases, as we have noted,
insulated aluminun distribution cable sells at little
niore than half the price of its copper equivalent
Morcover, the purchaser of shoes selects among avail-
able alternatives with au eye not ouly to price but
also to quality, style, and the intangible factor of how
much of his incomic he chooses to spend on shoes;
hence, two consumer products may be highly conr
petitive, though disparate in cost. By contrast, a
public utility’s selection between insulated phiminum
and insulated copper cable for nse in overhead dis-
tribution lines is based almost exclusively on economic
considerations (R. 1316), so that any significant
difforence in price is bound to reduce drastically the
degree of competition, as in faet it did here. To put
price to one side, as the district court did, is .to
ignore the single miost important practical factor n
this business—a result surely not eonsonant with this
Court’s decision in_DBrows Shoe.
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A ALGMINUGXM CONDUCTOR 18 A “LINE OF COMMERCE.”

“The distriet eourt’s conclusion ibat aluminum eon-
ducter (both bare and insulated) is not a line of com-
merce was predicated solely on the ground that insu-
lated aluminum condnctor, onc of its two component
submarkets, was nol. We submit that aluminnum con-
ductor meets the criteria necessary to constitute a line
of commeree and should be found to be sueh inde-
pendent of any ruling on the insulated aluminum con-
ductor issue.”

Plainly it accords with the commercial realities of
the electrical industry to combine bare and insulated
types of cable in the same line of commeree, since both
are used for the same broad purpose of conducting
electricity, and both aluminum types are sold to the
same customers, the electric utilities. Indeed, the dis-
trict eourt so found (Fdg. 31, R. 1289). There re-
mainsg only the question whether aluminur eonductor
and copper conductor are separable for the purpose of
analyzing the competitive impact of the merger.

.The same physical characteristics and cost con-
siderations which differentiate the two insulaled
product lines also differentiate the broader conductor
lines.  Aluminum and copper wire and cable are made
Of_ metals having ontirely different physical and elec-
trical properties and wholly unrelated supply and

e ————

"It is improper to assume that the “whole” cannot be o line
of commerce merely because the “part” is not. The steel in-
dustry, for example, might reasonably be found to constitute
W Appropriate line of commerce even if some particnlar steel
Product wers found to be highly competitive, and therefora n
the same submarket, with a particular non-steel product.
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price patterms (supra, pp. 13-15). These factors
determine the electrical uses to which thie metals ean
be put. By virtue of their peculiar properti i
man and copper conductors ];mve devleloyr))::i't;?ti:ﬁ:;:e
end uses—aluminum, both bare and insulated, as an
overhead econductor, and copper as an insulated con-
ducter for underground, indoor and other enclosed
wiring, applicattons in which alurmmum’s brittleness
and larger size render it impractical (supra, p. 15).
In overhead transmission and distribution, fields in
which aluminum is physically interchangeable with
copper, the priec differential between the two metals
dietates the use of aluminum. And, as we have noted,
there is no responsivencss between the price of alumi-
nmun conductor and that of copper conductor. It is
only in a most restricied sense, then, that aluminum
aud copper comnpete with one another as electrieal con-
ductors. Tt follows that aluminum eonductor, like
aluminum insulated, is an appropriate “line of coni
merce’” in which to appraise the effect of the merger
on the strueture of competition.
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SINCE AICOA IS ONE OF TIHE FEW LEADING FIRMS IN THE
HIGHLY CONCENTRATED MARKEYS FOR ALUMINUM
CONDUCTOR AND INSULATED ALUMINUM CONDUCTOR,
ITS ACQUISITION OF A SIGNIFICANT COMPETITOR

VIOLATES SECTION 7.

Taking aluminuin conductor and insulated alumi-
num conducter as the appropriate lines of commerce
we base our aitack upon the merger upon two proposi-
tiony:

First, Alcoa i1s a leading firm in markets in which
economic power is already highly concentrated.

Second, any acquisition of a significant competitor
by one of a few dominant firms in a market in which
economic power is already highly concentrated “may
tend substantially to Jessen competition’’ within the
meaning of Section 7 of the Clayton Act, even though
the acquired firm las only a relatively small share
of the market.

If these propositions are sound, as we argue below,
then Alcoa’s acquisition of Rome violated Section 7.

4. ALCO4 15 A DOMINANT FINM IN TIE MAREETS POR ALUMINDM
CUNDUCTOR AND INSULATED ALUMINUM CONDUCTOR WIFRE FOO-
NOMIC POWER IS ALREADY KHICWLY CONCENTRATED

‘ 1. There can be no doukt either as to Aleoa’s lend-
~Ig position or the highly concentrated character of
the relevant product markets. Prior to the end of
World War II, Alcoa was the sole producer of pri-

mary aluminum and the sole fabricator of aluminum
¢onductor wire and eable. In 1945, the Sccond Cir-
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cuit held that Alcoa had unlawiully monopglized the
aluminum industry in violation of Section ,2: and re-
frained from ordexing dissoluticn only becaunse of the
possibility that the government's large wartime pro-
duction facilitivs might be disposed of in such a way
as to create competition. By the disposition of these
surplus facilities, and Tater by granting subsidies
(e.g., aceelerated tax write-offs and supply contraets)
during the Xorean emergency, the government made
possible the ereation and growth of other alumioum
producers—XKaiser, Reynolds, Anaconda, and Ormet—
which competed with Aleoa and were integrated on a
comparable scale. All of thesc companics rank
among the largest industrial corporations in the
United States.™ All of them are active in the fabri-
cation of aluminum conductor, hoth bare and in-

sulated.

» The Fortune Diroctory, The 590 Lergest U S. Indusinial Cor
porations, August 1961, shows that in tenns of aseets and invested
capitel each of the five (or s pareni corporation) was smong the
Nation’s 100 Jargest, and the rankings in terms of sales, employees
and nel profits were only slightly lower:

Tumented

RANEK Asaetn  Copirad

Aleoa L] a1

Anasooda Co.'...-n.-...._-....--..-....-. ------------------ 33 H

Ealnpy 37 n

Kernoids 10 ::
Olin Malbleson®*. .. . ar a2

ket

RANE Employees Balet  Frafls

AMOR o eeecmmm——— a——— %8 50 :

Ol MatblenoB®® o oo o oo o e eecmmec A 51 “ e
ARRCOBAR (0.7 o e e —m————— = &8 70

TeTnaladn, .o\ vo e icec e emmrmnrme o mnmm S amm———— »s 108 i

B B T e e e e e e e e e e e e e e 108 7 m

=Anscondn Co. ia the parent of Ansconds Alumiawm Co., & primary slumine: pre
duesr, a5 wall aa of Apaconds Wire snd Cable Cu. which (abiicates shwminom
conductor. jed

*<0lip Mathleson Chemical Corp. fe & baif owger of Ormet Inc.. 8D Intrerd
alomioam company,
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While Aleoa has lost its monopoly, it remains the
fargest and strongest competitor both in production
of primary alyminuu  (where it accounted in 1960
for 3% of the nation’s output and 38.6% of its ca-
pacity) and in the fabrication of aluminum conductor,
The remaining power in the conductor markets 18
largely concentrated in the hands of the other primary
alminum comnanies.  In alumibmn conductor, the
broader line of commerce, Aleoa led the industry with
a pre-merger market shave of 27.8%. With its lead-
ing integrated eompetitor (Kaiser), it controlied 50%
of the market; with its three leading competitors,
more than 76%. Only nine coneerns—the five inte-
grated companies ® plus four independents (including
Rone, with 1.3% )—uccounted for 95.7% of the output
of aluminum conductor. No other company whose
statistics appear in the record ® elaimed as inuch as
1% of the market.

In the narrower market—insulated aluninum con-
ductor—a  similar pattern provailed, except that
Aleaw’s third ranking share was somewhat Jower
(11-6?’0) and Rome’s somewhat higher (4.7%). The
fire integrated companies controlled 63.6% of the

- B .
o g‘; adfdat.lon to Lhese five, General Cablo—which accounted
pmd;meo tha.n_mrkeb-—might aiso be clussifed as an integrated
foduer, Thirty percent of its stock 35 held by American
e o[gl lund R?ﬁmng Compuany, and that compuny also owns
Smeltin 1e stock o.f Revere Copper and Brass Co. Americen

e 14 :lnd Refining also has interlocking directors with both
a O;n P'Gene._ra[ C;}b]e, and Revere, mn turn, is o full partuer
nnm S‘“ fathieson in Ormet, a producer of primary slumi-

o See GX 196, . 2620; of. R. 982, 983-984.

S fn. 14, at p. 2, supra.
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market and the top four independents (ncludine
Rome) whose production statistics are in evidence
added another 22.8%. Again, no other firm wit)
statistics of record prodneed as much as 1.

In sum, at the time of the merger, the lines of eom-
merce nvolved were lighly concentraied markets
dominuated by a handful of aluminum companics, but
also served by a small and diminishing grenp of sig-
nificant independents.

2. The court below did not dispute the nnderlying
data presented by the govermnent, e.g., that five inte-
grated producers controlled miore than 80% of the
aluminum conductor market. It held, however, that
these data were without significance because produe-
tion of ahuninum and fabrication of its produets

3 These figures take on an added significance when compared
with figures for ether indvries which the courts have fonnd to
be concentrated. Thus. in #'niled States v. Rethlehem Steed
Corp., 168 F. Supp. 576, 584, 605 (S.D. N.Y.), Judge Wein-
feld found the iron and steel industry “already highly con-
centrated” when twelve integrated producers possessed 83 per-
cent. of the tota] industry capacity. In A. 7. Spalding & Bros.
Inc. v. Federal Trade Commiscion, 301 F. ¢d 385, 612, 017
(C.A. 3), the Third Circuit affirmed the FTC's finding that
“there was & high degrec of concentration™ n the ?thletlc
goods industry whers the four general line compunies ac
epunted for 46.4% of the business and the top nineteen compa-
nies sccounted for 81.155. And in Rrown Shoe, 370 U.S. 24
300, this Court noted the district court’s findings that a sml!l
number of shoo manufaciurers “oceupied a commending pos:
tion” in thot the top four produced approximately 23% of the
nation’s shoes.
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“xere concentrated to the point of monopoly less than
fwenty years ago” and have “updergone a gradual
decentralization by the entry of new producers and
fabricators sinee that time” (R. 1322). This con-
dusion overlooks completely the fact that it was
action by the federal govermment, not the forces of
the market, which broke Alcoa’s monopoly and
broughl about this ‘““‘decentralization”  Prior to the
end of World War IT Alcoa was the sole producer of
primaty aluminum and the sole fabricator of alumi-
num ¢onduetor, wire and cable. 1t would be a re-
markable outcore if Alcoa’s long history as a monep-
alist—e status which was jndicially terminated only
two yvears before this acquisition—were now deemed
a mitigating factor. The establishuent of a few new
firms as a result of governtnent intervention neither
shows that decentralizing forces are at work in the
_aluminu.m industry nor disproves the fact that Alcoa
15 one of a few dominant firms in these highly con-
centrated markets,
fOf]:‘rnti.larl?r, the court.‘nnted that whf_?.rons there were
. ahricators of insulated alwminum conduetor
n 1.9‘:'1r the number had risen to twenty-nine as of
i‘:ﬁi 1;} 1961 (R. 1322). This statistic loses signif-
» bowever, when it is observed that in 1959, the
l?est; year for which figures are available, only cleven
- e(;;ﬂ;t}'*nmi companies referred to by this
the insyl » R, 3-129) produced as much as 1% of
sulated aluminum total; five otliers were, by
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the tune of trial, out or “aluiost completely out,” of the
field ; and another five did not make the aluminum con-
ductor products prineipally nsed in overhead distriby-
tion (supra, pp. 20-21). A directory of producers
shows only one fabricator in 1961 which was not also
listed in 1955, other than those whick acquired existing
firms (GNX—H2, R, 2727).  The presence of these insig-
nificant coneeyns cannot reasonahly affect the conclu-
sions stated ahove.

Furthermore, in sclecting the years 1951 and 1961
as its points of reference, the distriet court obtained
an extremicly misleading pieture of the industry
trendd.  [f, instead of 1451, it has used 1955 as the
carlier eoordinate, it would have found a somewhst
different, and more mecaningful, pattern. Exccpt for
Olin Mathicson (which gamed entry by buying out
Southein Bectrical in 1957) and Hatfield Wire and
Cable Division of Continental Copper and Steel In-
dustries, Inc. (whieh nccounted for less than 4 per-
cent of insulated aluminum conductors in 1959) f(a‘rX
436, fn. 1, R. 2718), all of the companies which now
occupy the two relevant markels gained entry some-
thine prior to 1935.

The fact is that there was a sudden surge of new
entrics into the market in the carly days of the
Korean War, partly beeause of shortages of copper
and government allocations of alumninum for makfﬂg
aluminum conductor. Of the thirteen concerns Ut
portant enough to command as much as 1% of either the
insulated aluminum or aluminum conductor markeS
in 1959, onc (Alcoa) had been a producer before 1'9513
four (Kaiser, Reynolds, Olin and Sonthern Electrical)
began to make aluminum conductor in 1951 and seven
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(General Cable, Anaconda, Nehring, Essex, Southwire,
Central and Rome) had received government alloca-
tions and were about to ecommence production (I, 937-
¢8). The other two, General FElectrigyapd Circle,
whose market shares are in “3hé atwminum,
amounted to only 1.5 and 1%, respectively (GX 436,
fn. 1, R. 2718). After that early surge a few small
campanies entered the market but, since 1955, it has
gained only one new concern while losing five. These
developments neither justify the distriet cowrt’s con-
elusion that there has been a “gradual decentraliza-
Hon” nor discount the proof that these are highly
concentrated markets dominated by a few giant in-
tegrated producers,

The same facts dispel the siguifieanee of the court’s
finding that there is “ease of entry” into the industry.
The pussible entiy of new fims is meaningful only
if the character of the industry is such that new firms
are likely to appear, and to become as unportant
tompetitors as the firm heing climinated. In this
industry, however, most of the newcomers have been
able to acquire only inconsequential shares of the
market, Tndeed, no company which has entered the
market (other than by acquisition) sinee the Korean
tmergency has obtained a market share approaching
ﬂ.l-'lt °f Rome—the company lost to the market—in
Elthcrl Product line, In such eircumstances, it would
Seﬁm_that: (1) suhstantial firms are unlikely to ven-
tre into a field which holds such slim prospects of
eeess; and (2) even if they do, they are unlikely
to develop to a point where they will be effective
Substitutes for the firm whose independence has been
lerminated
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D. ANY AGCQUISTTION OF A KIGXIFICANT COMPETITOR RY ONE of TRe
PEW DOMINANT FIRME IN A MARKET IN WINCH PLONOMIC Powrg
W ALKEADY HIGHLY CONCENTRATED 3AY SURATANTIALLY Linsgx
COMPETITION WITHIN THF MPBANING OF EFCTION 1

This enitical proposition, npon which the present
case turns, was laid down by this Court in United
States v. Philadelphia National Bank, 371 US. 301,
365, n, 42;

It 1s no answer that, among the three presently
largest firms (First Pennsylvania, PNB, and
Girard), there will be no increase in concen-
tration. Lf this argument were valid, then once
a market had beecome nnduly concentrated, fur-
ther concentrntion would bhe legally privileged.
On the contrary, if concentration is already
great, the iImportance of preventing even slight
increases in concentration and se preserving
the possibilily of eventual deconcentration is
correspondingly great.

We submit that the principle thus noted in the
Philodelphia Bank ease is indispensable to the achieve-
ment of the basic purposes of the 1950 amendments
to Section 7. The cardinal objective was to halt the
rising tide of concentration in lhe American economy
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by preventing accretions of power which *“are indi-
fdually so minute as to make it difficult to use
the Sherman Act test against them” (8. Rep. No.
1755, 8lst Cong., 24 Sess., p. 5). The IHouse Report
noted that “the outstanding echaracteristic of the
werger movement has heen that of large corporations
busing out small companies, rather than smaller com-
panies combining tozether in order to compete more
effectively with their larger vivals” (H. Rep. No.
1191, 81st Cong., 1st Sess, p. 3). It is difficult to
think of a more typical example of thesc undesirable
acquisitions than the giant Alcoa’s buying up the
small but vigorous Rome Cable Company.

We diseuss helow in some detail the reasons which
eommend such 2 commeon-sense approach to the issue,
bqt wo note first that it is one which offers indus-
lmalists and the government manageable standards
that can be administered in the statutory terms of
prohability without endless study of the particularities
"_f every merger with a view to forecasting its n-
diridual long-range consequences.

» g
P ;{“‘3 B‘g’fﬂéfﬂl Z_'ellerbach Corp. v. Federal T'rads Comm., 206
Antat . ??‘827 (C.A. 9); Stigler, Mergers and Prevenlive
3«:;-';:’7 oitey, 104 U. of Pa. L. Rev. 176, 182 (1935); Dok,
e of the Clayton Act and the Merger of Law and Eco-
horues, T4 Harv, L. Rev. 226, 371 (1960).
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1. Such nn nequisition ay substantially Jessen cotmpetition be-
cause it enhunces the poner of a concern which hus already

reachied the peril point
07(;:: the eve of th-e acquisition, Alcoa eontrolled
21.8% of the aluminum conductor arket The
acquisition added 1.39,. DBoth before and after the
merger, Alcoa’s market percentage was so great as to
pose a substantial threat to competition. In the
Philadelphia Bank case, 374 U.S. 321, 364-363, this
Court invalidated a bank merger on the ground, in
part, that it “will result in a single bauk’s controlling
at least 309, of the commercial banking business” in
the relevant geographical narket. While (at p. 364)
disclaiming any attempt to specify the smallest market
share which would threaten undue concentration, the
Court had no doubt “that 30% presents that threat”
and cited the views of scveral cconomists that ever
less should suffice to condemn a merger: “Kayzen and
Turner * * * suggest that 20% should be the line of
prima facie unlawfulness; Stigler suggests that any
acquisition by a firm contirolling 209, of the market
after the merger is presumptively untawful; Mark-
hain mentions 25% " (374 U.S. at p. 364, fn. 41).> We
submit, therefore, that the present merger—{rom
which Alcoa emerged with 29.1% of the alumintum cor-
duetor market—presumptively guve rise to a reasoll
able probability that competition will be substantially

© See Kuyzen and Turner, Anfitrust Policy. p. 11, n.li
(1959) ; Stigler, Mergers and Prevenlive Antitrust Pdw}: !
U. of Pu. L. Rev. 136, 182 (1958); Markham, Merger P .:
Under the New Section 7: A Six-Yenr Appraisd, 13 Va.
Rev. 480, 501-5u2 (1957}
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pesened.  Experience shows that such preponderant
sonomic power nearly always depresses competition.

Jt i3 true, as the district court noted, that the market
share of the merged companies declined subsequent
o the acquisition (R. 1313, 1322, 1324). However,
except in the unusual ease where “the structure of
the market has changed radically since the merger,”
changes in the merging company’s post-acquisition
share of the market are entitled to little, if any, sig-
nificance, since “so long as the merger is the subject
of an investigation or proceeding [the merging com-
pany] may deliberately refrain from anti-eompetitive
conduct—may sheathe, as it were, the market power
conferred by the merger—and build, instead, a record
fJi good behavior to be used in rebuttal in the proceed-
ing” The Procter & Gamble Company, Federal
Trade Commission Docket No. 6901, decided November
26, 1963, Mimeographed Opinien, p. 38 (Commissioner
Elman). Thus, it is not uncommon “for the market
share of merging companies to decline for a time after
the merger for reasoms not related to the ultimate
effect of the merger.”” Foremost Daries, Inc., Dkt
6493, C.CII Trade Reg. Rep., 115,877 at p. 20,684
And 1%118_ Court has pointed out that the sum of the
E;Wmhng shares of the merging companies, while
¥ need not remain stable in the future, nonetheless
aP!:‘lﬁ?lde a graphic picture of the immediate impaet of
' erger, and, as such, also provide a meaningful base
ef?‘::t“'hlch to build conclusions of the prohahle future
S't 3 of the merger’’ Brown Shoe Co. V. United
olates, 370 U.8S. 294, 343, n. 70.
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2. The competitio inyi ; . <
th iti i :
yond it macket share, ) T T e Impertane e

The most obvious anticompetitive cffect of any hori-
zontal acquisition is that it eliminates the competition
which would have heen offered by the acquired com-
pany had it remained independent. The *eliminatiop
in whole or in part of the competitive activity of an en.
terprise which hias been a substantial factor in eompeti-
tion” was cited by the House Report on the amnended
Section 7 as a prime exanple of effects which the
hill would prohibit (H. Rep. No. 1191, 81t Cong,
Ist Sess., p. 8). Whatl makes a company a *sulslar
tial factor” obviously depends upon a number of con
siderations, including its ahsolute and relative s, the
vigor with which it competes, the quality of its goods
and services, and the degree to which it intreduees
innovations.

Another highly important consideration—which is
dccisive here—is the number of effective firms in the in
dustry. In an industry where a great many compete,
the loss of a company with a relatively small market
share may be of little consequence. On the other
hand, in an industry where the number of sellers are
few, the competitive significance of each company 1
coxrespondingly great and transcends its bare roarket
percentage. This is not to say that in a highly eor-
centrated industry a firm having a small market pe-
centage may not be acquired even hy another firm of
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{e same size. Such an acquisition, by enabling the
companies to compete more effectively with their
larger rivals, may in some circumstances enhanee the
prospect of eventual deconcentration and thereby
escape the prohihition of the statute. £ (Brown
Shoe, 370 US. at 331). DBut where tlie loss of one of
the few signifieant competitive factors serves no eco-
neau¢ purpose other than to angment the market posi-
tion of the firm which alrcady leads, its effect upon
competition is necessarily adverse and substantial.

It is a basie premise of the antitrust laws that com-
petition will be most vital “when there are many
sellers, none of which has any significant market
share.” Pliladelphia Bank, 374 U.S. at 363. The
more firms there are, the less each firm need fear that
its competitive efforts will immediately be nullified by
the retaliation or imitation of its rivals. Conversely,
the fewer the firms, the greater the likelihood that all
of them, by tacit agreement or otherwise, will pursue
parallel policies of mutual advantage and refrain
f“‘m bgETessive competition. In a concentrated
itdustry, no less than in a fragmented one, the
tharacter of competition may be greatly affected by
the numher and type of competing entities; the
::dﬂﬂcy of olizopolists to abstain from competition

y be tempered by the presence of their smaller,
glu:yi:}:tﬁg“iﬁcant: rivals. The more competitors
hat (1 s reckon \.Vlth, the less coniident.they can .bG
clmseseu' lead will !)e followed (e.g., In p_nce il-

) or that sluggishness tn improving them prod-
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ucts will cause no loss of business. Thus thie smaller
companics may serve as an important stimulyg to the
market Jeaders. The Fewer small companies thera are,
the nore important each hecomes as a check upon the
market lcaders.

In the present case, the market shares of the ac-
quired eompany—1.3% in aluninum conductor and
4.7% 1in insulated alursinum conductor—may not ap-
pear great in absolute terms.  They loom larger, how-
ever, when it is observed that in the aluminum con
ductor market there were not more than a dozen
companies whieh eould aecount for as much as 1% of
industry produnetion in any one of the five years
(1955-1959) for which statisties appear in the record,
Rome was invariably one of those companies.  In 1858,
the year preceding the acquis:tion, Rone ranked ninth
among all firms and fourth among the independents
(GX 431, 1. 2713). In the insulated alumivum field,
Rome was an even miore significant factor, ranking
eighth among all companies and third among the inde-
pendents (GX 436, R, 2717).* Even in quantitative
terms, thercfore, the competition which Rome offered
was, in the eontext of this industry, substantial. .

The role which small companies may play evenin$
highly concentrated market is also illustrated by the
evidenee in the present case. Two of the indj:pend-
enis—Central and@ Nehring—engaged, from time :o
time, in price-cutting (R. 163-164, R. 892). And whize
Rome apparently was not a pricc inuovator, it wasnor
theless shown to he an “aggressive competitor’ (F
937).
mmtkinm do not include Ceutral, whose statist
not of record. See, supra, p. 20, fu. 14

ios art
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A pioneer in the field of aluninum insnlation, Rome
sas eredited with the developinent of one of the most
widely used insulated conductors.  Its broad hne of
high-quality wire and eable products, its speeial
ajtitude and skills in the field of insulation, and its
~active and cfficient rvesearch departmment ind sales
arganization”’—all acknowledged by the eomit below
(R 1314)--had carned it an cutstanding reputation
m the industry. A year priov to the merger, it had
eonstructed a $675,000 facility designed to expand. its
research efforts and stimolate development of new
products. The effectiveness of ita marketing orga-
mzation is festified to hy the decision of Aleoa to
make Rome the vehicle for distributing not only the
msnlated conductor in which Rome was the acknowl-
edged specialist, hut the entive eonductor line of both
companies (se pra, pp. 8-10).

‘It was for these qualitutive assets that Alcoa was
willing to trade stock worth $34 miilion. Thus, the
president of Rome testified

** * when we talked with the Alcoa people
ﬂ:}at Jz.muary, therc was more time spent on
discussing personnel and organization than
there was on halance shieets and figures and
things of that nature * * * (R. 955).

Enterprises of such demonstrated quality and high
Tepute eannot easily he replaced by new entrants to
the market, and their elimination is plainly a sub-
stantial loss to competition.

~ The presence of independents such as Rome, even
I 3 market dominated by giants, is desirable also
3 part of the “economic way of life sought to be
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preserved by Congress” (Brown Shoe, 370 US, at
333). By hmiting the further growth of oligopely,
Congress hoped to *“aid in preserving snall hmim»;z
as an mportant eompetitive factor in the Amerseap
eeonomy” (8. Rep. No. 1775, 81st Cong, 20 Ses.
p. 3). There is ne reason 1o believe that this poliq;
or the views of Congress respecting the “destrahilitr
of vetaining ‘local contol’ over industry and the
protection of simall buxinesses” (Brown Shoe, 310 TS,
at 315-316), were intended not to apply to suwll
firms operating within the framework of an oligope-
hstic industry.  And Rome, while a substantial eom-
petitive factor, was at the same thie the protetype of
the relatively small, locally controlled business whik
Congress aimed to preserve,

8, The competition eliminated by sueh an acquisition is s
stanfinl™ Dbecause, in such an indnstry, independent -
petitors offer the best hope for future decentralization ol

economic power

The agoressiveness and innovation of smait e
cerns are important not only as a competitive cbeck
upon the dominant leaders in a concentrated mﬂ"k_f“
but also becanse their presence preserves the pos bit
ity of eventual deconcentration. If the leaders eat
buy up small competitors hefore they have an apper
tunity to grow, justifying the purchase on the‘ gro
that the statistical change in market shares is 4%
titatively small, then it is casy to perpetuate OHFUW!F.
and preclude any possibility of the restoratiod r:i
greater competition. The importance of this eleuet
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w5 emphasized hy the Court in the Philadel phia
Bank case, 374 U, 8. 321, 363, n. 42{quoted p. 55,
sipra). It furnishes a strong additional reason for
barring all such aequisitions by a dominant firm.

¢ The competition eliminated by such an acqusition is “sub-
santia}” because, in such an mdustry, each such acquisition
is & major slep towards the elimmation of all independent
concerns and the capture of the whele markel by the giant
COMpaATLEes
The paramount purpose of the amended Section 7
was to prevent the piecemeal growth of oligopoly by
an accumulation of individually small acquisitions.
Congress feared that

Where sevcral large enterpnses are extend-
ing their power hy successive smali acquisi-
tions, the eumulative effect of their purchases
may Le to convert an industry from onc of in-
tense competition among many enterprises to
one in which three or four large concerns pro-
duce the cntire supply (S. Rep. No, 1175, 81st
Cong., 2d Sess. 5, quoted in Brown Shoe, 370
US. at 333-334; and see IHL.R. No. 1191, 8lst
Cong, 1st Sess. 8).

lp Brown Shoe, this Court gave effect to the congres-
Somal policy against erecping concentration by strik-
"}E down & merger in the retail shoe industry, a
Elghly fragmented line of commerce composed of
10,000 retai) outlets of which 22,000 were “shoe stores”
m the ordinary sense (370 U.S. at 300). Although
the_ combined market share of the acquired and ac-
quiring companies did not execeed 5%, and the effect
of the acquisition was to gpive the aequiring company

125-0680-—4s g
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control over only 7.2% of the nation's retail “ghoe
stores” (id., at 343, 345), the Court hcld that to ap-
prove the mcrger might require it to approve com-
parable acquisitions by Brown’s competitors seeking
similar market shares (pp. 343-341), thus permitting
tlus fragmented market to become, little by little, an
oligopoly.

If, in a lughly dispersed industry, a small acquisi-
tion is banned by the statute on the ground that it
might constitute a step on the road to oligopely, a
comparable or more substantial acquisition by a lcading
company in an industry which is much further along
that road plainly stands on no better footing. Indeed,
the more nearly an industry approaches all-out oli-
zopoly, the more objectionalle each step becomes and
the more urgent it is that the policies of the Clayton
Act be brought into play. In such an industry it
should not be necessary to demonstrate a pronounced
merger “trend”—i.e., a past history of acquisitions or
a deliberate merger policy on the part of the leading
eompanies—in order to justify immediate action to
head off further acquisitions. For by the time such
a-trend is establishcd, it is likely that all of the
acquirable companies of more than marginal signifi
cance will have heen removed from the market. In the
present case, for example, one further acquisition by
four of the six integrated alumiuum companies Do¥
in the eonductor field (see, énfra, p. 68) could elimim?
virtually all of the sigmificant independents. And if
Alcoa is permitted to acquire a vigorous competiter
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<ich 2s Rome for the purpose of preserving its “No.
1" position (supra, p. 29), it is difficuit to see how
Kaiser or Reynolds eould be barred from purchasing
comparable independents (Mssex, Southwire or Nehr-
ing) in order to proteet thecir relative positions or to
overtake Alecoa. Within a relatively short time, all
of the significant independents would be extinguished
and the market occupicd exclusively by integrated
guants,

Moreover, in an oligopolistic industry there is an
inberent likelihood that an expansionary move by any
of the few dominant firms will induce a defensive
or retabatory counteraction by its principal com-
mh'u_:rs. That very process is unfolding in the
aluminum conduetor fields. The absorption of Rome
by Mlcoa was one of five acquisitions by producers
of Primary aluminum since 19567. In that ycar Olin
lbift?nt,hlt;c}izi I;J(‘f]uired 'Lhe'Soufhel‘n Electrical Corpora-
i 1e largest independent manufacturer of
) num eonductor (GX 434, R. 2713) ; and Kaiser
Rcfglgzdcﬂm Bristol, Rhode Island, plant of the U.S,
anum"’;;gl";nﬂ one of the top ten in the insulated
ere. thoners . These moves, :;\‘nd the thl'e?,t they
factors in,g tﬂ pose, were 5130c1ﬁca.lly identified as
Rome ( memggq Alcoa’s 1959 decision to acquire
s ey 2127; GX 161, R. 2179-2184). And
that Re -‘;’ dm ltcspon‘se to the three prior acquusitions,
faei.litje:i(; JS,hln 1961, acguircd the w%rt_a .and eable
Colorady onn A. Roebling’s Sons Ihwision c_>f the

el and Iron Company, a small fahricator
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(GX 387, R. 2606; GX 396, R. 2620). Finally, in
February 1963, too late to he noted in the resor]
below, Aluminium Ltd., of Canada amounced fle
acquisition of Central Cable Corporation, one of
the largest of the independeuts (see p. 20, supra, fo
14). As a result of this series of mergers, there now
remain only four non-integrated fabricators of
aluminum conduetor whose individnal shares of {otal
industry production (based an 1959 figures, the latest
in the record) amounnted to more than one percent
(Southwire, Essex, General Cable, and Xehring).
And since Harvey Alumimun Company, another pri
mary producer, is presently considering entry into
the conductor field throngh the acquisifion of an
existing manufacturer (IX. 474), it seems likely that
the ranks of the independents will soon be further
depleted, if the decision below is allowed to stand
For the integrated aluminum companies, thercfore,
aequisition has apparently hecome a prefcrred method
by which to enter the alumimumn conductor markets
and, once having entcred, to expand and diversdy
their operations. We do not wish to overdraw the
picture. Two of the acquisitions (Olin-Mathieson—
Southern Eleetrical and Alwmninium, Ltd.—Crutal
Cable) resulted in the replacement of the aequired
company by an integrated company which bad mol
previously been active in the conductor field. Th‘
court found, moreover, that two of the otlier aequs-
tions . (Kaiser-Bristol and Regnolds-Roebling)
volved small market shares (8% and 1%, respec
tively) and that in both eases there was a decline 1
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the post acquisition market shares of the acquired and
aequiring companies. On the basis of these facts,
the court concluded that there was “no significant
pattern or trend of mergers with respeet to the manu-
facture and sale of aluminum conductor, wire and
eable products.” (Fdg. 46, R. 1293).

While we concede the underlying facts, we dispute
the conclusion which the court below drew from
them—a legal and economie conchision which this
Court is free to reject. 1m the first place, the signifi-
cance of this series of acquisitions does not lie in
s;mrt-run increases in the market shares of the par-
bevlar acquiring companies, or even of integrated
companies generally, but in the fact that each combi-
nation (except Reynolds-Roebling) removed from the
market one of the few substantial non-mtegrated
competitors. In an industry such as this, if five
sequisitions within a three-year period-—eliminating
neatly half of the substantial non-integrated fabri-
cators—does not constitute a ‘““significant pattern or
trend,” it is difficult to see bow such a trend could
b established short of the extinction of all the
independents,

Second, even where the acquiring company merely
Teplaces an existing independent fabricator, potential
“ompetition may be foreclosed. For if the merger de-
Viee had been unavailable, the acquiring company
Mght I any event have entered tbe conductor field
by meang of internal expansion, the “socially prefer-
3ble” wncans of eorporate growth. United Stafes V.
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Philadelphia National Bank, 3714 US. 321, 30~
Therce ean be no doubt but that these enonnous enter.
prises possess the finaneial resourees to undertake
such expansion and that the electrieal conductor field
is one to which they would naturally gravitate, The
record shows that Alcoa, feeling its supremacy threyi.
ened by the Kaiser-Bristol merger, was prepared to
embark upon a large program of internal expansion in

3 Compare the statement of the district court that “[e]xpan-
sion from within rather than by sequisition may be preferable
from the economist’s point of view but the statute mukes ro
such prohibition” (R. 1330},

One of the unfortunate consequences of mergers such w
the one here is that they deny to the consuming public, and fo
the national economy, the benefits of the investment in new Pl{"'t
and equipment which the acquiring company might othersiz
make. In discussing the Rome merger, an Alcoa official stated
that:

“Tho acquisition by amy of {be integrated producers of ar

of the independent wira and cable companies or various eoml-
nations of mergers ave not nearly es obnoxious to the prople
who are aheady active in the wire and cable industry as is the
entrance of a newcomer with bright, shiny new eqqi]nnent. Ac-
quisitions and nergers hiave the common denominator of zot
adding lo existing capacity in the industry, and e"cl‘l'b?dl'_‘“
the industry is very conscious of the fact that the entirc i
dustry would be much more healthy if each mannfacturer wer
to toss about two-thirds of his equipment into the Atlantc
Ocean” (GX 162, I3. 218%).
Bui a response te new and expanding industrial_demandg by
the production of “bright, shiny, new equipment” is an obrious
requisite of & growing economy. One function of antitrust lege-
lation in general, and Section 7 in particular, is to encourse
new prixiuctive capecity even when the members Pi’ ths indus-
try would bo inost. happy to restrict existing capacity.
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the event its merger efforts failed (GX 168, 169, R.
2193-2195), and had alveady eompleted plans to build
pen insulating facilities of its own in place of those
formerly supplied by Rome under the tolhug arrange-
ment (supra, p. 27). Similarly, Reynolds, drawn to
the aluminum conductor market by the presence there
of its two principal rivals, gave consideration to the
possihility of expanding its own facilitics before decid-
ing instead to acquire Roebling (GX 387, R. 2606).
By the same token, it is entircly likely that QOlin-
Mathieson (or Alwmwmum, 1.td.), confronted by a
situation in which its three major competitors were
leading fabricators in the aluminum conduector field,
would have felt pressure to develop its own fahrieat-
ing eapabilty had the merger avenue been closed.
In sum, the entry of these two large primary produc-
ers into the alnminum conduetor market need not have
b"‘"-“ gained at the expense of the substantial compe-
Ubien which Southern Electrical and Central Cable
would l.lave continied to provide as independents.

In View of the sequence of aequisitions since 1957,
there is reason to apprehend that the remaining inde-
pende-nts will eventually be absorbed and the market
cupied exclusively by the integrated giants. The
pohc‘y ¢onsiderations which proinpted the cnactment of
Section 7 demand that this transfornation of the

T’mkeF into an even more intensive oligopoly be halted
4 1ts incipieney.
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CONCLUSION

dgment of the distriet court should be r
nd the cause should be remanded with diree
t the court enfer a judgment of divestiture,
tfully submitted.
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