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I lINITED STATES DISTRICT <;OORT_, 

SOUTH~RN DISTRICT OF CALIFORNIA_, 
CENTRAL DIVISION 

~ITED STATES OF AMERICA, 

l>laintiff, 

v. 

No . 336-60-CC Civil 

v'MEMoRANDUM OPINION -'-

/
VON 'S GROCERY dOMPANY and 
~OPPING BAG FOOD STORES, 

Defend.-ntso 

1~ , i 

This is an action instituted by the United States 

to enjoin the acquisition of Shopping Bag Food Stores by 

Von's Grocery Caupany which, it is alleged, violates Section 

7 of the Clayton Act (15 u. s.c. § 18). Prior to March 28, 

1960, the defendants operated a s separate corporationsr 

they are now merged. Jurisdiction exists in this court 

under Section 15 of the Clayton Act (15 o.s.c. § 25). 

Plaintiff contends and defendants deny that the effect of 

the merger between the defendants in this proceeding may 

be ·substantially to lessen competition or tend to create 

a monopoly, in violation of Section 7 of the Clayton Act.!! 

The cauplaint was filed on March 25, 1960, and 

on March 28, 1960, an application for a temporary restrain

ing order was denied by another judge of this court. 

Thereafter an application was made by plaintiff for a 
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preliminary injunction to require Von•s and Shopping Bag 

to be operated as separate entities pending trial of the 

action. This application was also denied by another judge 

i of this court on June 13 , 1960, and on July 1, 1960, inter-

5 locutory finding~ of fact and conclusions of law and the 

6 interlocutory order denying the motion for preliminary i n-

7 junction were filed. 

8 On April 24, 1961, a pretrial conference order, 

9 

10 

11 

12~~ 

siC]tled by the parties, was approved by the court. On 

13 Beginning in November, 1962, and while discovery 

14 proceeding• were in progress , efforts were made by the 

15 court and counsel to arrive at a method for the presentation 

16 of the evidence which would expedite the trial which had 

17 been estimated to consume from two to three months . A plan 

l8 was finally formulated and stipulated to by the parties where y 

19 either side might present, in lieu of oral testimony, affi-

20 davits of persons who had been expected to testify. Thereaft r 

21 the opposing party, if it were desired, could cross-examine 
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such witness by taking a deposition . This procedure was 

followed with respect to practically a l l of the witnesses 

which the parties had anticipated calling at the trial. 

Both parties called a relatively few witnesses to present 

oral testimony at the trial . As a result of the pretrial 

procedures, the case consumed only approximately five days 

in actual trial time . Also a great many of the facts in 

be case were either stipuiated to or admitted. ... 
In accordance with the pretrial order , as amended, 

the following facts were admitted and required no proof: 
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It was agreed that the trial should be confined 

to the issue of whether the merger violated Section 7 of 

the Clayton Act and the matter of relief: in the event 

it was determined that Section 7 had been violated, hearings 

would thereafter be held as to appropriate relief; Von's 
~ 

was a ee.11te;a;a~a corporation with its principal place of 

business at Los Angeles, California7 subsequent to the 

merger it moved i ts offices to the former Shopping Bag 

headquarters at Bl Monte. California1 Von ' s was one of the 

leadi ng chains of supermarkets in the r:.os Angeles area: 

it and its predecessors had been engaged in the purchase , 

distr ibution, and retail sale of a complete line of grocerie 

and related products since 1932 7 in 1959, Von ' s operated 

28 supermarkets in the LOs Angele• area with a total annual 

sales of approximately $85,ooo, ooo for an average of aP

proximately $3, ooo, ooo in sales ~er s t orer also its super-

markets are of the self- s e rvice , cash and carry typer 

Von's also owned and operated a modern distribu

tion center: direct railroad and truck shipments were made 

to this distribution center which provided fac ilities to 

receive and distribute the groceries to Von ' s supermarkets 

throughout the Los Angeles area 1 after the merger Von• s 

sold its dis tribution center to a competitor and has since 

used the former Shopping Bag distribution center: 

Shopping Bag was a California corporation with 

principal offices at El Monte, Californiar on the date of 

the merger, Shopping Bag was merged into Von •a: pr ior to 

the merger, Shopping Bag was a leading chain of supermarkets; 

it and its pr edec essors had been engaged in the purchase , 

distribution, and retail sales of a complete line o~ 

groceri es and related products in the Los Angeles a rea 

s i nce 19331 in 1959 , Shopping Bag opera ted 36 c~lete 
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supermarkets in the area , which had a total annual sales 

of appr oximately $79 , ooo, ooo for an average of approxi

mately $2 , 100, 000 in sales per storer all of its stores 

wer e of the self- service, cash and carry typer 

In 1958, Von • s ranked third and Shopping Bag 

fifth in terms of total sales by grocery stores in the 

Los Angeles metropolitan a r ea l Von ' s had approximately 

4 . 1~ and Shopping Bag approximately 3. 09% ot all grocery 

store sales in the a~ea1 Shopping Bag ranked sixth and 

Von's eighth in terms of total number of markets operated 

in the area in that year1 combined, Von ' s and Shopping 

Bag ranJted aeco.nd in terms of dollar of sales and in terms 

of total number of supermar kets in the metropolitan arear 

following the merger, von • s accounted for approximately 

8" of all gr ocery sales in the arear taken as a whole, the 

following products were agreed to constitute the relevant 

line of canmerce in the cas e s groceries, meats, produce , 

bakery goods, dairy produce, delicatessen produce, frozen 

foods , fruits , vegetables, household supplies, drugs, and 

sundr iesr in 1959, the sale of food products accounted for 

90% of all sales by grocery stores in the area: 

The relevant trade area in which defendants 

operated prior to the merge r was the Los Angeles metro

politan area consisting of Los Angeles and Orange Counties1 

Los Angeles ranJts as the second largest metropolitan area 

in the United States i n t erms of population, inccme, and 

retail dollar salesr approximately 6,750, 000 persons reside 

in the area and total retail sales were approximately 

$9 , 100, 000 , 000 in 1957: the Los Angeles metropolitan area 

is an appreciable trade area and a section of the country 

within the meaning of Section 7 of the Clayton Actr sales 

of groceries in the area approxi.mate $2 , 500, 000,000 annually, 

- 4 -
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Von's and Shopping Bag prior to the merger were 

engaged in interstate coD1111erce and Von's presently is 

e ngaged in interstate commerce1 several cooperatives operate 

in the metropolitan area , some who sell to nonmembers1 

Orange Empire, a cooperative, services nume~ous retail 

members and nonmembers in California, Arizona, and Nevada 

with an annual wholesale sales of approximately $280,000,0001 

prior to the merger; the twenty leading chains of super

markets were all a part of the retail grocery competition 

in the area and each of the chains competed with each otherr 

there was direct competition between some of the Von's 

stores and SOllle of the Shopping Bag stores, particularly 

in those instances where the stores were so located that 

they were competing for the same custcuers. 

With respect to the issues o~ fact and law, the 

parties are in agreement as followsa (l) that the defendant 

corporations were engaged in interstate commerce1 (2) that 

the court has jurisdiction ~ (3) that any products or 

groups of products which are of sufficiently pecu1iar 

characteristics and uses as to m&k.e them distinct from all 

other products are in line of commerce within tl\e· meaning 

of Section 7 of the Clayton Act and that groceries and 

related products, taken as a whole, have such peculiar 

characteristics and uses in the operation of retail grocery 

storesr (4) that groceries and related· products are the 

relevant line of c01111Derce for determining whether the 

instant merger violates Section 1 1 (5) that the area of 

effective competition is a section of the country in the 

i nstant case, (6) that the relevant section of the country 

need not be the entire nation1 (7) that the Los Angeles 

metropolitan area is a relevant section of the country 

for determ1ni09 the effect of the merger. 
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1 In view of the stipulations and pretrial orders. 

2 it thus appears that the court is called upon to decide 

3 on1y the iasue as to whether the merger may be substantially 

4 to lessen c~tition or tend to create a monopoly in the 

5 line of collfterce and section of the country here involved. 

6 The government apparently in one of its latest 

7 memoranda insists. at least inferentially. that the illlpact 

8 upon suppliers ia involved as one of the issues in the ca.ae. 

9 However. it is to be ~oted that in the pretrial order. as 

10 amended. it is stated that defendants acsert that the Los 

11 ~geles area. i~he relevant section of the country as 

12 to the wholesale sale and purchase of groceries . There also 

13 appears the followingi 

14 
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"The government assumes no burden of 

proof as to the relevant section of 

the country at the wholesale level 

since it intends to base its case on 

the probable effects of the merger in 

the relevant section o~ the country 

for grocery retailers which is the 

LOs Angeles metropolitan area.• 0 

(Emphasis supplied.) 

Obviously the pretrial order confined the parties to the 

24 matters agreed to therein. Furthermore. the government 

made no attempt to predicate its case upon the basis that 

26 
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suppliers had been eliminated. 

Both the legislative hiatoryl/ and decisions of 

the Supreme Court. beginning with~ fil!2!! £2• v. United 

States. 370 o.so 294. set forth the purpose of Section 7 

of the Clayton Act. The act was intended to prevent a merger 

or acquisition of assets when the effect may be to aubstantia 

ly lessen competition or tend to create a monopoly. It was 

- 6 -
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noted in ~ fil!2!! £2• v. United States, at page 332 , 

United States Reportsa •sut the very wording ot § 7 requires 

a pr ognosis ot the probable future effect of the mergerM 

(italics original) . It would appear that in order to 

determine the future effect resort must be had to the 

development• in the retail grocery business in the area in 

question. In making this determination it must be kept in 

mind that the act intended to cover more than the Sherman 

Act, yet to atop short of the stated test ot Section 7 

as it exiated at the time the matter was before the Congress 

tor amendment. 

--~The legislative histo~ indicate• that the 

purpose ot the proposed amendment to Section 7 was to prohihi 

the acquisition of the assets of another corporation when 

the effect of the acquisition may be substantially to lessen 

competition or tend to create a monopoly. The over- all 

purpose was to limit further growth of monopoly and aid in 

preserving small business. on the one hand, it was desired 

that the teat be more inclusive and stricter than that ot 

the Sherman Actr on the other hand, it was not desired that 

the leqislation go to the extreme of prohibiting all acquisi-

tion between competing companies. The intent was to cope 

with monopolistic tendencies in their incipiency and before 

they had attained such effects as to justify a Sherman Act 

proceeding. It should be noted that the Senate Report 

states : 

"These various additions and deletions 

--.>CllDe strengthening and other• weak.aning 

the bill--are not conflicting in purpose 

and effect. They merely are ditf erent 

s teps toward the same objective, namely, 

that of f raming a bill which, though 
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r:: wdropping portions of the so-called 

Clayton Act test that have no economic 

significance, reaches far beyond the 

Sherman Act . • (p. 4297) 

' 

The words, wmay be." appear in the bill in defining the 

effect on competition. Tbe committee's report at.a.teas 

"The use of these words means that 

the bill. if eftacted. would not apply 
:y 

f·.i-' to the mere possibility but only to the 

reasonable probability of the .prescribed 

effect. * * * " (p. 4298) 
I 

Before the merger, Von's percentage of sales 

was 4.7%, while Shopping Bag's was 4.2%. Combined, they 

represent 8 . 9% of the sales of the metropolitan area. The 

following table showa the industry rank and share of the 

total grocery sales of the 10 leading chains in the area 

in 19581 

Total of Von and 
Sho;e;eing Bag 

Safeway ... 
Ralph's 
Von 
Market Basket 
Thrif timart 
Shopping Bag 
Food Giant 

1958 
Rank in Sales 
Before J After· 

Merger 

l 

l 2 
2 3 
3 
4 4 
5 5 
6 
7 6 

Alpha Beta Raisins 8 7 
Pox Marketa 9 8 
Mayfair 10 9 

Sales in Los Angeles 
Metropolitan Area 

Percentag 

$ 177,867.ooo 0.9 

161,233.000 0 . 0 
128,283,000 6.4 

'(!>~• 103.000 4. 7 
88,806, 000 4.4 
88,583.000 4 0 4 
84,164. 000 4. 2 
72, 727' 000 3.6 
62,727, 000 3ol 
56,438,000 2. 0 
39, 360, 000 ~ 

Total 43.6 

The change in the number of stores in the area 

is indicated by the following computations, the word, 

"multiple, " meaning units of two or more stores operated 

as one concerns 

- 8 -
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Jan. l, 1950 

S,365 

856 

6, 221 

Jan. l, 1961 

3, 818 

923 

4 , 741 

Jan. 1, 1963 

3,590 

958 

4,548 

7 Between 1948 and 1958 the market share of the 20 largest 

8 chains increased from 43.8% to 56.9%. The government 

9 contends that the me~er had the effect of substantially 

10 lessening competition in that separate conduits through 

11 which substantial quantities of groceries and related product 

12 flowed were united into a single organization1 also that the 

13 merger united purchasing and warehousing functions, the 

14 purchase of advertizing as well as all other functions 

15 which had formerly been carried on by each of the two corpo-

16 rations. 

17 The government industry witnesses were single 

18 store operators and in practically every instance testified 

19 that in their opinion the merger would lessen competition. 

20 In most instances, their opinions· were of little assistance 

2l since at beat they were merely conclusions without· supporting 

22 
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32 
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data or explanation. The defendants presented numerous 

industry witnesses who testified that the merger would 

increase cc::apetition rather than decrease it. 'l'he govern-

ment did not cross-examine the defense ~nduatry witnesses1 

but the defendants cross-examined the industry witnesses 

produced by the government. While the government offered 

some evidence to account tor the decrease in the number of 

single stores, in the main it predicated its position upon 

the decrease in the number of such stores with the increase 

in popul~tion at the same time . 

- g -
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1 Many factors appear to account tor the decrease 

2 in stores and most of those factors are not necessarily 

3 connected With the growth of the chains. For examples in 

' 1931, Safeway had approximately l,000 stores in the area 

15 and today it has only 147. The reason for this appears 

6 to be the development of the supermarket, the shopping 

7 centers, and the decrease of the small neighborhood grocery 

8 store. Furthermore, the shift in the population, the shift 

9 in transportation from streetcars to automobiles, and many 

10 changes in merchandising methods effected the change to 

11 the supermarket era . The evidence as to closed chain 

12 stores disclosed many reasons for such closings such as 

13 failure of some of the local chains, closings to move to 

14 what were considered better locations, closings because 

15 of the change to the supermarket store, and in some instances 

16 the movement of population. Also many of the disappearing 

17 s ingle stores b&came part of chains of two or more stores. 

l8 One of the important factors in many of the failures was 

19 lack of previous experience in the grocery businessr however, 

20 it was impossible to arrive at th& number of failures in 

21 this category. It was impossible to determine the · number 

22 
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of closings of grocery stores because of the construction 

of freeways , although the number must have been substantial . 

The evidence showed that many persons had entered 

into the grocery business in recent years often as single 

store operators and had been successful in increasing their 

business from year to year . For example: Wood, a grocer, 

has developed a 10-store chain since 1954, while Grocer 

Goodnight left a major chain in 1959 and since 1960 has 

developed a 7- store chain. Defendants produced at least 

10 witnesses who had opened single stores in recent years 

and who have continued to increase their sales yea r by yearo 

- 10 -



Reproduc~ from the holdings of 1be Notional ArcJ1fres 01 Rfrerslde 

1 In each instance, they have been competing with the major 

2 chains with stores located close to them. One outstanding 

3 example waa that of Grocer Gelson, who began with assets 

4 of $5, 000 in 1946 in a small market in North Hollywood. In 

5 1951, he sold this and ultimately ended up in a market in 

6 Encino. His annual sales now are approximately $6,000,000, 

7 although he is in competition with .stores of the larger 

g chains , the smaller chains , and others. 

g One thing that stand• out in the case is the tact 

10 that many executives trorn chain store oper ations have left 

11 the various chains and opened up stores on their own, usually 

12 beginning with a single store and ultimately developing into 

13 a small chain of supermarkets . An executive for one of the 

14 chains testified that one ot the great problems tor the 

15 larger chains was the loss of executives who were leaving 

16 to open grocery businesses of their own. In many instances , 
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these persons have purchased a single store of one ot the 

chains, usually where it was not doing too well, and from 

that point developed a successful grocery retail business. 

The experience gained while employed by larger chains has 

apparently been the basis for the success of many of these 

operations. 

On the other band, it is to be noted that several 

of the smaller chain• encountered difficulty because of 

lack of experience, over expansion, and lack of capitaliza

tion and were forced into bankruptcy or compelled to sell . 

The evidence leaves no doubt that experience in the grocery 

business has usually made it possible for a person to enter 

the retail grocery field as a single store operator and be 

successful. 

Witness Lebhar, Editor-in-Chief of "Chain Store 

Age, u which publishes •chain Store Age, u •shopping Center 

- 11 -
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1 Age," "Discount Store Neva," and who is also an officer of 

2 the Board of Buaineas Guides, Inc., and other publications, 

3 testified that the number of concerns operating two or more 

4 grocery stores in Los Angeles and Orange Counties increased 

5 from 96 in 1953 to 150 in 1962 but that the greatest increase 

6 during the period occurred in the number of concerns operatinq 

7 2 or 3 stores. Such concerns increased 86% - from 56 to 

8 104. Ria tutimony also ahowed that 1 ot the 24 chain• which 

9 operated 10 or more a~orea in 1962 were not in busineaa 

10 as chains in 1953. 

11 It is interesting to note that in 1948 Safeway 

12 accounted tor 14.2% of sales in the area and Ralph's, 6.9%, 

13 for a total of 21.1%t but in 1958, Safeway and Ralph's 

14 combined had declined to 14. 3% deapite a subatantial increase 

15 in their sales volume. In other '«>rds, during the period 

16 
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when it is claimed that the competitive situation was 

deteriorating, single store operators and small chains were 

beginning, growing, and competing successfully. 

In 1960, the approximately 4 , 800 atores in the 

area were operated by 4,000 separate concerns. During 1960, 

128 new •single outlet• atorea opened. The leading 20 

chains opened 67 new stores in 1960 againat 171 by smaller 

chains and single store operators. While the 10 leading 

chains accounted tor 43.6%, the reaainder, including 3 1 818 

aingle store operatora, accounted for 56.4% of the sale• 

in the area in 1960. Another indication of the competitive 

aituation is the fact that Shopping Bag•a groaa increased 

while its profits decreased. The witness, Rayden, president 

ot the company, testified that this was occasioned by 

competition as well as the need for experienced executives. 

There was considerable evidence relative to the 

part played in the grocery business by the so-called 

- 12 -
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1 cooperatives, namelys the Certified Grocers of California, 

2 Ltd. , Spartan Cooperative, and Orange Empire. (There is 

3 disagreement by the parties as to whether Orange is a co-

4 operative or merely a grocery wholesaler . ) Each of these 

5 sells only to its members: however, there is apparently no 

6 reatriction upon those who way becane members. The role 

7 of the cooperative 1• of major importance in the distribu-

s tion of groceries. Certified is wholly owned by the grocery 

9 retailers who buy thrpugb it. Its membership consists of 

10 approx.imately 900 grocery concerns whic~ operate al.most 

11 l,600 retail stores. Spartan Grocers is a wholly owned 

12 subsidiary of Certified with approximately l,200 members 

13 who operate l,255 stores. Most of their members are engaged 

14 in business in Loa Angeles and Orange Counties. Certified 
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handles more than 13,000 items, including dry groceries, 

frozen foods, delicatessen products, and various non-food 

products, including housewares a.nd appliances. 

The evidence indicated that some of the larger 

chains buy their grocery products through Certif ied. 

certified'• annual sales increased from $87,000,000 in 1948 

to $345,000,000 in 1962. 

orange Empire with approximately l,OOO members 

accounted for wholesale sales of $321, 000,000 in 1962. 

Certified, Spartan, and Orange do not carry fresh meat or 

produce or certain dairy products. Generally apeakinq, the 

three, Certified, Spartan, and Orange, are made up of a 

membership of sma.ller concerns operating from l to 20 stores. 

In so far as the products which are sold by the 3 cooperative 

are concerned, there can be little doubt that the single 

operator or small grocer can compete effectively with the 

large chains or anyone else in purchasing S\lch groceries. 

- 13 -
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l As to produce which is not distributed by the 

2 3 cooperatives, the evidence indicates that the single store 

3 or small operator could effectively compete in purchasing 

4 such produce. The government appeared to contend that the 

5 large chains had a substantial advantage in the purchase 

6 of meat supplies. However, the evidence failed to support 

7 this claim. 

8 Another group now participating in the distribution 

9 of groceries is the discount house. The evidence indicates 

10 that this phase is expanding rapidly and may well indicate 

11 a substantially additional competitive force. While the 

12 deve1opment of the discount house apparently indi cates a 

13 return to the general store, so, in turn, is the supermarket 

14 moving more and more toward the concept of a general store. 

15 Many of them now incl ude not only groceries but hardware. 

16 appliance• , liquor, and many other iteina which in the pas t 

17 have been distributed by specialty stores. 

18 one of the contentions made by the government 

19 is that the chains have a distinct advantage over the 8111aller 

20 concerns in obtaining apaca in the shopping centers. This 

21 is probably true since the average builder of a shopping 

22 center is anxious to obtain a longtime lease by a large 

23 chain with a well advertised name which will attract a t-

24 tention and al1SO induce other large concerns to lease a reas 

25 in the shopping center. It is only natural that the shoppi ng 

26 cen ter owner woul.d prefer the company with the great er 

27 financial resources. Shopping c enters are usually in new 

28 developments and r equire some pioneering. The record does 

29 

30 

31 

32 

rPIATUMlA 
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not disclose the number of supe.z:markets in shopping centers 

or a definition of ushopping centers. " 

one of the witnesses for defendants, Campbell 

Stewart, gave testimony which should be accorded considerable 

- 14 -
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1 weight. Be operated retail grocery stores in the area fran 

2 1927 to 1945, at which time he became general 111anager a nd 

s vice president of Certified. In 1955 he became president, 

4 retiring in 1961 although continuing his employment as 

5 consultant to Certified. He pointed out that his organiza-

6 ti.on was started by 15 owners of 1 or 2 stores so that they 

7 could pool their pur chases and enjoy quantity discounts 

8 obtained by the larger concerns . At the time of trial , he 

9 testified that Certif.ied is the largest retail-owned food 

10 wholesaler in the United Statesr that Certified is directly 

11 concerned by a ny development in the food retail b usiness 

12 which might affect small grocery retailers since they have 

13 always been and still are the primary source of Ce~tified ' s 

14 
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business . He stated that, if the mnall retailers were 

placed at a canpetitive disadvantage , Certified would be 

adversely affec ted. Be went on to state that i n his opinion 

the merger in question would not tend to substantially lessen 

competition. 

Tbe government ' s case appears to be predicated 

upon the followings (l) the union of 2 substantial canpet

itors in the area , (2) increased concent ration, (3) a re

duction of separate competitive factors, and (4) the 

elimination of the acquired firm as a separate competitive 

entity. It will be readily noted that propositions 2 , 3 , 

and 4 are necessarily included in proposition l , that i s, 

the union of 2 substantial competitors . Obviously when 2 

substantial competitors merge there has to be i ncreased 

concentration and a reduction of the separate competitive 

factors as between the two and the elimination of one as 

a separate competitive entit y . It thus appears that t he 

government in this case i s rea lly rel y i ng upon a me re union 

between u2 substantial coropeti tive factors.u This , in 

- 15 -
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l practical effect, goes back to the Section 7 test which 

2 was in effect prior to the amenClDent of the act in 1950, -
3 and. was eliminated as was clearly pointed out in the Senate 

4 Report. The government argues that over- all competition 

5 has been substantially reduced by the merger, but the proof 

6 falls short of establishing such to be the case. In fact , 

7 the figures relied upon by the government tend to establish 

8 to the contrary. Again it is repeated that in 1960 the 

9 approximately 4, 800 ~ores in the area were operated by 

10 4 , 000 separate concerns. The merger here aid not materially 

u change that situation. It did not in.crease or decrease 

12 competition store for store with any grocer, single store, 

13 or chain, since the acquired stores continued as before. 

14 As between stores, only a few of those of Von's and Shopping 

l5 Bag were in direct competition since generally each company's 

16 stores were in different localities of the area. A few did 

17 compete directly. Apparently the reason for the failure of 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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the evidence to pinpoint a decrease in competition was 

because there was actually no decrease . 

The parties stipulated to the following , showing 

the breakdown of concerns in the area in l962i 

Concerns No. of 
Operating, Concerns .( 

r: "I::! 10 or more stores 24 

4 to 9 stores 22 

2 to 3 stores 104 

l store 3 , 709 

Total 3, 859 

It was also stipulated as followsi 

11 4. The following table compares the 

number of stores operated by and the com-

1 bined market share of the 20 largest 

chains in the area in 1958 with the 
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cr:J 11 smaller chains and independents.* 

"No. of Stores Market Share 

Govt. Figures Def,Piq, 

Top 20 chains 

Independents and 
smaller chains 

598 

4, 301 

* (Reference to footnote omitted. ) 

56.9% 

43 . 1 

54, 3% 

45 , 7" 

Bere it should be noted that the government seeks to have 

the court disregard eyidence of what occurred after March 

20, 1960, the date of the filing of the ~uit, It is difficult 

to take such a contention seriously in view of the govern-

ment•s reliance upon facts occurring up to as late as January 

l , 1963. For example: Government Exhibit 35 sets forth 

the number of single and multiple stores as of January l , 

1963, and the government in its proposed findings of fact 

included these figureso The government•• proposed findings 

of fact also set out fiqures for both 1961 and 1962 reapectin 

single and multiple stores. S~fice it to say that both 

Brown ~ and DuPont refer to facts occurring after suit 

was filed and during the pendency of the suit, It would 

indeed be an incongruity for a court to close its eyes to 

facts which would, with a reasonable degree of certainty, 

establish Whether or not there was reasonable probability 

of the lessening of competition and predicate its decision 

solely upon prediction or prognosis, A court of equity 

cannot at the time of its decree disregard changed conditions 

sin~e the filing of the euit or adopt a conclusion that has 

since proved to be unwarranted. 

The evi.dence respecting the economic conditions 

existing during the years, 1961, 1962 , 1963, would appear 

to be far more reliable as a quide in determining the effect 

of the merger than the "prognosis" mentioned in ~ ~-

• 17 -
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l One ot the principal witnesses for the government 

2 supplied evidence which is of material benefit to a de-

3 termination of this case. He waa Ward Janssen, a market 

4 consultant wbo has worked for a number of chains such as 

5 Food Giant, Ralph's, Market Basket, and others. From bis 

6 research it was developed that customers ot supermarkets 

7 take various things into consideration including the follow-

s inga pr1co, <JOnoral appearanco of tl\e otore , size and 

9 variety of brands , par>d.ng apace, whether the store is in 

10 a shopping center or is a free standing store, general famil-

11 iarity with the store's reputation, quality of meat, quality 

12 of produce, check stand service, cleanliness of the store, 

l3 etc. The average customer is willing t o drive for at least 

14 10 minutes, equivalent to about 4 miles , to shop. Janssen 

15 found that shopper s are willing to pass by other stores 1n 

16 order to 90 to a specific store which they believed well 

17 

18 

19 

20 

21 

22 

28 

24 

25 

26 

28 
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met their top demands . Research baa thus indicated what the 

shopper wants. The supermarket usually offer s most of these 

things , while the corner grocery cannot. In its "Summary 

of the Facts" the government atat,s that the dec line in 

the number of individual grocery stores resulted "~argely 

from increasing size of supermarkets * * * and fewer stores 

are needed to serve a comparable number of people. u This 

appears to account for the decrease in the number of stores 

and it apparently is what the consumer desires. 

The evidenc e showed that the average shopper has 

from 2 to 10 caupeting stores within convenient distance 

to shop. To increase the number of stores in the area may 

sound good but to do so may well require a r eturn to the 

corner grocery and the elimination of the services and 

quality and variety of products which the public now seems 

to demand . One thing does appear: Price reduction has 

- 18 -
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1 gone about as far as possible. The remaining factor is 

2 service to the customer and his convenience. An effort to 

3 set up an economic environment to equalize competitors i n 

4 the grocery business will not only destroy the competiti ve 

5 factors which afford the public the benefits which they are 

6 now receiving but may well result in much higher prices. 

7 The key to success in the grocery business in the azea does 

8 not appear to rest upon the number of stores operated but 

9 how they are operated.. From all of the economic factors 

10 disclosed, there appears generally to have been a change 

11 from the small corner grocery to the supermar ket. This 

12 would seem to be the main reason for the decrease in the 

13 number of stores in the area . 

14 The evidence discloses that the competition in 

w the area appears to remain vigorous , open to anyone and 

16 especially those with experience and training, and the 

17 consumer is reaping the full benefit. From the evidence, 

18 
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it cannot be concluded that the merger in question would 

probably lessen competition in the metropolitan area either 

at the time of the merger or in tne foreseeable future . 

The defendants are entitled to judgment. 

Counsel for the defendants i• directed to prepare 

propos ed findings of fact a nd conclusions of law and 

judgment pursua.nt to Rule 58, F.RoC. P., and to serve and 

lodge the same with the clerk of the court within 30 days, 

and plaintiff shall have 15 days therea fter to serve and 

file objections thereto. 

'"'* ofTEDs September 14 , 1964 

·11 
r:n 
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FclctmcnEs 

Jc~yton Act, § 7 , 15 u . S. CoA. 18 (1963) , 38 Stat. 730 (1914)~ 
uNo corporation enqaqed in commerce ahall acquire , 

dir ectly or indirectly, the whole or any part of the stock 
or other ahare capital and no corporation subject to the 
jurisdiction of the Federal Trade Canmission shall acquire 
the whole or any part of the assets of another corporation 
enqaqed also 1n commerce, where in ~ any line o! commerce in 
any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to 
create a monopoly. ., ...... * * * '* 

t at 
Senate Report No . 1775, 2 u. s . Code Congressional Service, 

pp. 4293-4300 (8lst Conqreaa , 2nd Session, 1950) 




