

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale







Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


31

condition is prevalent throughout the industry (G.B. 37-
38). These statements have no foundation of any kind.
The sales Ggures by individual brewers for just the three
states introduced at the trial, clearly reveal that there are
many competitors and many brands in every state: 54 brew-
eries and 132 brands in Wisconsin in 1961, 52 and 140 in
Illinois, and 48 and 137 in Michigan (JX 78, R. 216; JX 85,
R. 223; JX 90, R. 228; GX 257, R. 406-10).

Having carefnlly picked and chosen its evidence and
limited the case to documents which are mainly stipulated
statisties, the government should not now be permitted to
infroduce additional evidence in this Court by way of asser-
tion and argument of counsel contradicted by record evi-
dence,

II. The Standards of Proof of Relevant Geographic Market
Are Well-Estahlished And The Only Real Issue Is As
To Whether The Government Can Meet These Stand-
ards Without Proof Of The Facts They Require.

According to the government ““the issues of this case . ..
are primarily ones of standards rather than of faet”’ and
““the most important issue involves the proper standard for
determining when a lesser territorial area than the entire
country is a proper market in which to appraise a merger’s
competitive impaet’’ (G.B. 13).

But there is really no genuine issue in this Court as to
thti: proper legal standards for such a determination. As
];101111;9(1 out later, these standards have bheen well estah-
Lished by the Court’s past deeisions—decisions upon which

bolth parties relied in the trial court, and upon which both
still rely,

hlt dOff-s not appear that the government is expressly
:hdllengmg the opinion of the trial judge with respeet to
he standards which be articulated and applied in his
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opinlon, and it does not appear that it can do so, since it
argues for the same standards as he applied. If the gov-
crnment is actwally seeking an everruling or subsfantial
change in any of the prior decisions of this Court on rele-
van{ market determinations, it has not so siated.

Rather, what the government argument comes down to
is simply a request that the Court relax the established
standards in order to let a record pass by which does not
measnre up to them on the facts.

A. The Triai Court Applied The Bame Standards Which The
Government Brief Endorses In Theory, But Does Not
Follow In Practice.

The opinion of the trial judge speetfieally stafed, and
both sides agreed, ““that in a proper caze the effects of a
merger or acquisition should be tested in a geographic sub-
market . , . which corresponds to the commercial realities of
the beer industry or is economically significant’” (Op. K.
428, 432},

The government discussion of market definition in the
abstract (G.B. 25-31) comes down to a long elaboration of
{he same basie prineciple applied by the trial court—that
market definition is a practical question to be dealt with
as a matter of evidence of commercial realities in the actual
case presented. The government eannot reasonably chal-
Ienge the trial court’s insistence that reliable cvidence be
offered to show that something less than the stipulated
national market is a relevant market.

As the government says, in a passage with which we
heartily agree, and which the trial judge had well in mind:

“On the other hand, simply establishing that tlltf
merging firms were direct competitors in an area does
not suffice to prove that the area is a relevant markeb

and its sales percentages market shares upon which
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predictions of competifive conditions can be based with
reasonable confidence. There must be good reason to
believe that those selling there are the only sellers who
provide significant direct competitive restramnts upon
the behavior in the area of the firm resnlting from the
merger. If other firms are able to compete in the area
on equal terms with the present sellers, they, too, are
direct competitive restraints npon the resnlting firm,
Market share fizures which exclude them will there-
fore overstate the Iikelihood that the merger will
produce or aggravate oligopolistic conditions.”” (G.B.
28)

To paraphrase this passage, what happened at the trial
was that the government proved that Pabst and Blatz were
direct competitors in Wisconsin, and it proved their com-
bined shares there. But it proved little else. Tt failed to
produce facts showing ““good reason to believe’” that Wis-
consin brewers are the ““only sellers who provide signifi-
cant direet competitive restraints’’ in Wizconsin (G.B. 28).
Accordingly, the market shares in Wisconsin so heavily re-
lied upon by the government obviously ‘‘overstate the likeli-

hood*’ that the merger will prodnce anticompetitive con-
sequences {(1.B. 28).%7

B. The Decisions of this Conrt Establish Clear Standards for

I‘rTIIilrket Definition, and the Government 8hould be Held to
em. -

A series of decisions of this Court have laid down stand-
irda for geographic market definition, and the government
as not expressly indicated any respect in which it finds

them unclear oy otherwise deficient, These standards are
as follows :

1. The concept of the relevant market area is that

1£ 1s an “‘area of effective competition’” (United States
e

T See Argument, pp, 43-52, infra,
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v. E. [. duPownt de Nemours & Ce., 353 T.8. 586, 593
{1957)), which is also ‘‘economically significant.”
(Brown Shoe Co. v. United States, 370 1.8, 294, 325,
336 (1962)).

2. Determination of the area of competition is a
necessary predicate to the determination of effect om
corapetition (7nited States v. E. I. duPont de Nemonrs
& Co., 353 U.S. at 593). 1t must be madc before mar-
ket shares are caleulafed, because it ““is the prime
factor i relation to which the ulfimate question,
whether the contract foreeloses competition in a sub-
stantial share of the line of commerce involved, must
be decided.”’ (Tampa Elec. Co. v. Nashville Co., 36D
U.S. 820, 329 (19061)).

3. The determinaiion of this area is fo be done by
a “‘pragmatic factual approach,’” not a “formal legal-
istic one,’” and the market selected must correspond
to the ‘‘commercial realities of the industry.”? (Broun
Shoe Co. v. United States, 370 T.S. at 336).

4. The plaintiff’s burden of proof is to do more
than merely show ‘“where the pariies to the merger
do business or even where they compete.”” (United
Stales v. Philadelphia National Bank, 374 U.S. ai 357},
The plaintif mmst demonstrate ““where, within the
area of competitive overlap, the effect of the merger
on competition will be direct and immediate.” (IThid.)

5. This demonstration of the direct and mnmediate
impaet of the merger on competition tequires an &%
amination of ‘“the geographic structure of supplier-
customer relations.! (United Siales v. Philadelphia
National Barnk, 374 U.S. at 357).

6. The method of conducting tbat examination ﬁ
to make a ““careful selection of the market area It
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which the seller opcrates, and to whick the purchaser
can practicably turn for supplies.”” (Tampa Electric
Co. v. Nashzille Coal Co., 365 U.S. 320, 327, quoted in
United States v. Philadelphia National Bank, 374 U.S.
at 359) (Emphasis by the Court).

Although the government brief has not repeated these
standards, it is not clear in what respect, if any, the the-
oretical discussion contained in the brief is designed to add
anything or to subtract anything from them. The govern-
ment’s general summary (G.B. 26) coneludes with the same
point ‘made in Tampa Eleciric and Philadelphia National
Bank that it 13 necessary to determine an area composed
of those sellers who provide good alternative sources of
supply to the purchasers of the area. The same point is
made again later (G.B. 29) in the statement that the market
chosen has competitive significance ‘“only if the sale of
the product in the area comstifutes a market beeause the
purchasers there camnot readily turn to other sellers of
the same product or of perfect substitutes for it.”” As
pointed out in the nex{ section, the real significance of
the government’s discussion of standards seems to be not
'to develop any new standards but simply to dilute the exist-
ing standards to a low level of significance.

C. What The Government Seeks Is To Avoid Dleeting The
Established Standards, :

What the government argument comes down to is an
effnrt to meet the Court’s standards for market definition
Wlthf’“t proof. This attempt at avoidanee of the rules sum-
Inarized above stands out clearly in two respects.

1. The government obviously has selected its market
?;m on the ba-m?s of the percentage it will yield, rather
% on the bosis of the competifive realities. The Zov-
erument brief expressly embodjes the specious approach of
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selecting an allegedly illegal percentage, and then attempt-
ing to rationalize it into a relevant rmarket. The brief selg
out ““assuming that Wisconsin is a proper geographic
market’ and makes a long legal argument intended to es-
tablish a violation of law without regard for the ‘‘necessary
predicate’ of relevant market definition (G.B. 17-24).

Only after this irrelevant discussion does the gov-
ernment move to what it concedes tn be the “difficult ques-
tion’’ of whether Wisconsin is a proper market (G.B. 14).

But the teaching of the deecisions of this Court is that
the arca selected must be shown to be ‘‘economically sig-
nificant” by evidence other than the market shares which
the plaintiff would like to claim. The law does not allow
the government to select any state, eounty, city, village
hamlet, or city block or portion thereof simply because of
its arithmetical attractiveness. In Brown Shoe, the Court
carefully considered the question of market definition, both
as to the vertical and horizontal aspeets of the case, before
procceding to the respective questions of competitive effect
(370 T.S. at 328, 339).

Likewise in Philadelphia Bank, the four-county area in-
chiding Philadelphia was shown by affirmative evidence to
be the ‘‘arca of effective competition” before the Court
considered the government market share statistics. The
area was proved by testimonial evidence and a multitude
of exhihits introduced by the plaintiff as to eompefition in
commercial banking within and without the four-county
arca.’® There was also evidence as to the amount of business

8 One witness stated that “to a large degree” his bank's busine.ss
was dependent upon customers located within a mile or two of its
branches and another stated that for small business concerns the
market for bank loans was a “strictly local one.” (374 U.5, at 358,
n. 35).
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of the merging banks which occurred within the four-county
area whieh averaged about 75% and ranged to a high of
94¢; for the combined total business on deposits under
$10,000.* The Court said this evidence “‘reinforces the
thesis that the smaller the customer, the smaller is his
hanking market geographically,”” emphasizing that it was
the nature of the business, not market shares, which de-
termined relevant geographic market.

It was only after all this evidence was introduced and
on the basis of the commercial realifies thus shown that the
Court held the four-county ares to be a ‘‘section of the
country’’ within the meaning of Section 7 and within which
the probable competitive effect eould be considered and
evaluated. Then—and not until then—did the market share
evidence hecome significant for ‘“without a minimally rea-
sonable definition of markets, eriteria bascd on quantita-
tive shares become whimsy, .. '™

As against this rational economic approach, it is clear
that the government’s mind has run in the opposite direc-
tion——from an atlractive percentage fo a claim of relevant

Tﬂ.Th'.a actual percentages of each of the merging bank’s business
eriginating in the {our-county area were (374 U.S. at 359, n, 36) ;

Type of business P.N.B. Girard
Personal loans 75% 70%
Rf?al Estate loans 74% 849
- Time & savings dep. 81% 4%
Pt.:rsonai trusts 94% 72%
Lines of credit N% 62%
Demand deposits 56% 77%
Demand deposits of individuals 93% 87%
Commaercial and industrial loans 54% 63%

20
Kaysen and Turner,

Andlysis 134 (1950).

Antitrust Policy; an Economic and Legal
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market, not from an economically sound market deiermi-
nation to an ascertained market shara.

2. The government plainly seceks to reduce the neces.
sary proof to levels far below mmnmtmum economic stand
ards——indecd to a level which would require very little proof
of any kind, While it speaks of seeking a “rational basis,”
an ‘‘cconormically meaningful market’’ and a *‘earcful for-
mulation,”” (G.B. 32) it applica no such tests to its own
case,

Instead, it asks the Court nol to approach the matter
“too literally’® (G.B. 30). One should ignore, it says, any
gellers who nuight appear who are ouiside the defined area
but who offer effective actual or potential eompetition in
it, They should be ignored even though ‘‘precisely who and
how reany”’ of them exist ““may be difficult to defermine,”
and though for this nndetermined number, the supposed
barriers to entry are ““nonexistent’™ (G.B. 31). One
shounld not insist on an ‘“exhaustive inquiry’’ into market
definition, because it is ““futile to cxpect’’ that more knowl-
edge will be more useful in this inquiry than only a little
ohtained by a “‘limited®’ inquiry {(.B. 33).

How very ““limited’” the inquiry will be becomes clear
when, after 35 pages of abstrac! discussion, the govern-
ment finally comes to the merits of this case (G.B. 33).
When it attempts to show that Wisconsin is a separate
markel the economic deficiencies of the record become
starkly clear as against the standards the Courf has
evolved, and which the government carlier claims {0 fol-
low. Thus, Philadelpkia National Bark requires a show-
ing, with which the government carlier in the brief agrees
(G.B. 26), that this arca conforms both to (1) that in which
the sellers compete, and (2) within which the purchasers
can practicably turn for supplies. But the record shows
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nothing helpful to the government on the first point. Qn
ihe contrary, it shows that many Wisconsin brewers, in-
cuding the two merged companies—the sellers in the above
formula—sell a large part of their Wisconsin produets in
many other states. Indeed, almost 80% of the beer pro-
duced there is sold outside the state.®

Confronted with these facts, it will be observed thaf the
government simply abandons all effort to meet the required
test for the seller dimension of the market.

Reduced o making only half the required case, it is con-
fronted with the great deficiencies of the record as to the
buyer dimension of the market, It concedes that the genu-
ine applicable economic standard for this is whether there
are substaniial barriers which would prevent purchasers
from turning to other than the Wiseonsin brewers for
supplies (.B. 29). But since the record contains no real
evidence on any of the alleged harriers, and the govern-
ment must rely on extra-record hypotheses and assertions,

the brief attempts to dilute the economic standard down to
no real standard at all.

Thus, the government says that the alleged barriers need
be of no “partieular height’”; they need not be *“uniformly
effective’”; they may be ““relatively low’’ (G.B. 34); and
all that is neeessary is to show some ““cost or other disad-
vantag:es” (G.1% 33) or ““some leeway to price’” (G.B. 34)
for e::zxsting sellers as against oufside compefifors. But
ﬂ'what is the ec.nnomic or legal significance of barriers hav-
;ng no a'scfartalned height, and which might therefore be so
0w s to impose no real ohstacle to effeetive competition?
How ean the law be administered on the basis of an as.

Sumption of barriers having no demonstrated degree of
b -

2, .
te Argument p. 49, nfra.
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frequency, wniformity or significance, sinee any major gap
in the barrier may be all that is needed to lef through a
torrent of competition? low can the existence of signifi-
cant harriers be assumed merely from a showing of some
““cost or other’ disadvantage {G.B. 33), without proof of
the quantum of such disadvantage when the very essence
of competition 1s a struggle to reduce price to marginal
cost, and to introduce efficioncies which will lower costd

The government’s approach on ifs face iz one of ex-
pediency, not of compliance with modern cconomic disci-
pline. In its thesis that any disadvantage, however rela-
tively slight it might be, constitntes a barrier to competi-
tion, the government stresses minor differences, which
would be relevant only nnder the abstraet model of “per-
feet competition’’, a condition never reached in the realities
of the market place and eerfainly not shown by the record
to exist here. Obviously the Iaw cannot be administered
on this basis,

The effect of the government’s argnment is nof only to
ignore completely the ‘‘pragmatic, [actual approach’ re-
quired by the decisions of this Court. It also ignores sig-
nificant dimensions of potential competition which have
been recognized by the Court as having a vital place in
the determination of markets and competitive effects in
cases under Scction 7 of the Clayton Aet. United Statesv.
El Paso Natural Gas Company, 376 U.8. 651 (1964) ; United
States v. Penn-Olin Chemical Co., 378 U.S. 158 (1964);
United States v. Continental Can Co., 378 TL.8. 441 (1964).
Tn limiting the Wisconsin market only to sales by current
Wisconsin sellers, {he brief ignores the potential competi-
tion of out-of-state brewers on the theory that only “fm
actual competifor’® (G.B. 40) should be incinded in Wis-
consin. But in Tampa Flectric, various parts of the states
of Florida and Georgia and the two states separately and
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combined each were held to be too small to be the geo-
graphic market in a case where coal was the line of com-
merce, because there were 700 producers capable of ({:}Ga
.8 at 327, 230, 331) serving the power generating station
in Tampa (365 U.8. at 330). These 700 producers operated
wines in eight states from Pennsylvania to Alabama to
THinois (365 U.S at 332) and competed throughout an area
much larger than Georgia and Florida {365 T 8. at 330-33}.
The evidence relied upon by the Court made clear that
most of the 700 did not sell coal in Florida and Georgia—
but they ““ennld’? have done so if the opportunity presented
iself (365 1.8, at 331, 332, 333). In Tampa Fleciric, the
(Court said:

“We are persuaded that on the record in this case,
neither peninsular Florida, nor the entire State of
Florida, nor Florida and Georgia combined constituted
the relevant market of effective competition. We do
not believe that the pie will shee so thinly, By far the
bulk of the overwhelniing fonnage marketed from the
same produeing area as serves Tampa is sold outside
of Geargia and Florida, and the praducers were ‘eager’
to sell mere coal in those States. While the relevant
competitive market is not ordinarily susceptible to a
‘metes and bounds’ definition. Cf. Times-Picayune
Pub. Co. v. United States, 345 U.S. 594, 611, it is of
course the area in whieh respondents and the other
700 producers effectively compete.” 363 .8, at 331-32.

Moreaver the government seeks to make a radieal de-
parture from established methods of making the economic
proof which the law requires. Tn Brown Shoe, and Phila-
ffel;?hr'a National Bank, where the geographie market was
- issue, there was testimony by experienced persons in
the induztry and other experts as to the extent of the geo-

graphie market and competition in it (370 U.S. at 340: 374
US. at 334, 359),

[,
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The importance of such testimony is not merely theoreti.
cal. It is to prevent the dangers of preeisely the kind of
presentation the government is seeking to sustain in this
case, .¢, a case based entirely on the adversary theorizing
of counsel, as distinguished from a ease based on reason-
ably reliable objective facts, established by the trial process
under oath and with appropriate eross examination.

Pabst agrees that the simplification of antimerger cases
iz a desirable objeetive, but it is surely not an appropriate
objective to simplify such cases to the extent that the mini-
mum economic facts essential to a rational applieation of
tlic iaw are concealed from the courts. Such an approsach,
which we submit would be inappropriate in any case, is
doubly mappropriate in this case, where covernment coun-
sel eannof possibly mean to represent to this Court that
it did not have available to it at the trial all of the kinds
of cvidence relevant to the standards of the law.

ITI. Tested Under Proper Standards and Even Under the
Government’s Proposed Standards, There Has Been a
Clear Failure of Proof on the Dizputed Issues of Geo-
graphic Market and Competitive Effect.

The evidence of reeord fails to make a case under any
standard: (1) it falls far short of meeting the tests of mar-
ket definition and cempetitive effect cstablished by the
cases; and (2) the record does not even bear out the minimal
expectations derived by the government from the facile
“‘standards?’’ of its own brief. To avoid the repetition which
would result from separately reviewing the evidence on the
key issues iu the light of each st of standards, the following
dizcussion iy arranged directly under the points made by
the government. Failing to meet the government’s own test,
the evidence a fortiori fails to meet proper judicial stan
dards.
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A. Wisconsin,

The evidence does not mect the government’s own test
for proof that Wisconsin is a separate relevant geographic
market. Indeed, the evidence rather conclusively shows
that the market must be far larger than Wisconsin., The
government begins with a test of where the two merging
companies compete ((+.B. 33, 33). This test establishes that
the market is national. In the merger year, 1958, the vast
bulk of both Pabst (85%) and Blatz (77%) business
originated owtside of Wiseonsin {F. 26, R. 466}, In the
same year, Pabst was sold in every state and Blatz in 40
states (F. 14, R. 461). Likewise, the percentage of total
national advertising expenditures of Pahst and Blatz in
Wisconsin was only proportionate to the sales of the two
brands in Wiseonsin (F. 27, 28, R. 466).

In Philadelphia Bank, the ““vast hulk’ (ahout 75%) of
the business of the merging banks originated inside the
four-county arca, held to be the relevant area (374 U.S. at
339}, An arca here which conforms to the facts of Philadel-
phia Bank, ie., one in which 75% of the business of the

competing firms is inside the area, would be most of the
United States.

‘Ijh.e government’s second test is whether there are com-
petitive barriers which preelude sellers ontside the alleged
area from providing a ““fully comparable alternative source
of supply”* (G.B. 263, or “‘from competing on equal terms’*
(F}:B. 33). In support thereof, four ““factors" are noted
.“hm;l “s?}lggost,” according to the govermment, that there
are barriers to effectjve competition by brewers not at

Present selling in Wisconsin, The ¢ ' '
Hng sconsin, e ‘“‘suggestion’’ i t
all harmonious with the facts, ; ot

"The first ““fgetop?
on!y one-third of the
Wiseonsin iy 1961 (G

agserted by the government is that
brewers in the nation had zales in
.B. 36). But, Wisconsin accounts for
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less than 4% of total United States sales (I, 19, R, 464},
(see chart opposite page 14), and per capita consumpiion
has been sharply failing there, from 29 to 25 gallons per
person sinee World War I1 (GX 2064, R. 415). Moreover,
the Wisconsin brewerg produee four times as much beer as
they sell in Wisconsin.®®* Under these conditions, the faet
that one-third of the nation’s brewers actually sell there,
snggests, indeed compels, the conelusiou that the govern-
ment’s first factor is completely wrong.

The second “‘factor’’ relied upon by the government is
likewise unsupported by the record. The government says
that the identity of Wisconsin scllers changed little over
the years and that the shares of Wisconsin sellers have
remamed stalble in recent years (G.B. 36). Buf on the
contrary, befween 1952 and 1958, Blatz’ share of Wisconsin
gales fell from 209 to just over 12% and Pabsi’ share in
1958-61 {excluding Blaiz) climbed by nearly 33% (JX 18
21, R. 156-59; JX 50-59, . 188-97). Further the govern-
ment's own cxhibit shows that thirteen of the leading
Wisconsin sellers had at least a 23% variation in market
share between 1935 and 1961 (GLB. 50-51).*

It is especially significant that in 1955-61, big sales iv-
ereases were made by brewers with no Wisconsin produe-
tion facilities. TIn this six-year period, sales of Anhenser-
Busch increased by 136<%, while Drewry and Hamm each
had more than 50% increazes in sales volume (JX 60, R.
198; JX 78, R. 216). In fact, as shown by the table below, in
195561 the total sales in Wisconsin by non-Wisconsin
brewers increased ahout 43%, while total Wiseonsin cor-
sumption increased only 7% (F. 19, R. 464). The great
significance of this is shown by the fact that in 1961

- 22 The amounts of imports and surplus are shown at pp. 45 and 49,
infra. :

21 See Statement p. 15, supra.
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WISCONSIN BEER CONSUMPTION
AND IMPORTS, 1955-1961

1955 1956 1957 1958 1959 1960 1961
YEAR

Saurce: F. 19, K. 464; JX 60.78, R, 198~
214; GX 287, k. 403-405; and
computations made therefrom,

Wisconsty
IMPORT.?

TOTAL
Wisconsir
Consumpl
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these imports acconnted for 25% of total Wiseonsin sales,
25 the following table shows:
Percent of Total

Wisconsin Wisconsin
Year Imports Consumption
1955 583,173 18.81
1956 650,863 21.03
1957 694,750 22.65
1958 746,874 23.99
1959 788,103 24.64
1960 828,485 25.36
1961 836,907 25.34

Source: F. 19, R, 464; JX 60-78, R. 198-216: GX 257,
R. 402.05; and computations made thercfrom.

The increasing imporfance of imports into Wisconsin s
lustrated by the chart opposite page 49.

These facts show that beer purchasers in Wisconsin ean
and readily do turn for beer fo out-of-state as well as to
local brewers. This rapidly increasing volume of Wisconsin
sales by non-Wiseonsin brewers is reliable evidence—in con-
trast to the government’s contrary, unverified assertions—
that other non-Wisconsin brewers could, if they clected, sell
substantial quantities of their produet within Wisconsin.

_ The\government implies that one leading non-Wiscousin
fr‘n.porzer, Hamm, should not be ecounted becanse it is located
lggs‘feaczoss the State line from Wisconsin®’ (in 8t. Paul,
iatigﬁ S';; a} {G.B. 6, 43}: Bm.; the bulk of Wisconsin’s popu-
oo concentrated in Milwaunkee and the surrounding

i the southeast corner of the state?* 330 miles or ‘more

————— e

“ Abo
the ninemt:ok:;ii‘ o 'th& 1960 population of Wisconsin 15 located in
Madison and peage. southeastern Wisconsin including Milwaukee,
cated foon Gpomts south of_those two cities. Another 20% is lo-
reenn Bay to Milwaukee, almost as far from St. Paul

(County and City Ds
: y Data B 2
veau of the Census, pp. 41?4213;3? 15 Dept. of Commerce, Bu-



46

away. The second most importan{ shipper into Wisconsin,
Anheuser-Busch, is in St. Louis, 367 miles away from Mil-
waukee. If brewers in these two cities are capable of ship-
ping mcreaging quantitics into Wisconsin, other out-of state
brewers obviously ean do the same, Drewers from Chicago,
Detroit, Evansville, Louisville, F't. Wayne, and Sonth Bend
can compete with the Wisconsin brewers in Wiseonsin just
as they can and do compete with them thronghout the
intervening area where many of the Wicaonsin brewers
also sell.

Taken together, these facts not only demensirate the
complete invalidity of the stable share contention, they
also demonstrate that many non-Wisconsin brewers arve,
and others could be, in competifion with Wisconsin-hased
brewers and to sueh a degree as to demonstrate eonvineing-
ly that the area of effective competition extends throughout
a huge geographic arca in which numecrous sellors effeet-
ively compete, actually and potentially, as alternative
sources of supply for Wisconsin consumers.

The government also offers as a third ‘‘factor’’ the speca-
lation that a *‘pattern of loecal concentration . . . appears
to be typical of the strueiure of competition throughoat the
beer indnstry,!” which is ‘“highlighted by loeal or regional
competition,’” and that “‘relatively fow of the nation’s
brewers’’ contest for sales in any “*particular State’ {(G.B.
37-38). This proposition is disputed by what has just heen
shown as to Wisconsin.

It is equally wrong as to sales in other states. Although
the government had available, and had stipulated as to the
accuracy and authenticity of, sales statisties by individual
brewers for 31 additional states which showed who sold
what, and where, it deliberately excluded all of this mfor-
mation, except as to Pabst and Blatz brands, to the three
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states. Nevertheless, insight into the geographically wide-
spread shipping pattern of beer can be gained by reference
to the data in the record on Pabst and Blatz sales hy states
(F. 14, R. 461; F. 24, 25, R. 465). Prior to the acquisition in
1958, Blatz operated only one plant (F. 13, R. 460) and its
nationwide requirements were shipped out of Milwaukec. In
the years 1949-51, Blatz was shipped to each of the states
in the continental United States and in 1952-58 it was
shipped fo no less than 37 states (F. 14, R. 461). The nine
states (JX 56, R. 194) in which Blatz was not zold in 1958
accounted for only 4.529 of national population in 1960
{U.B. Burcan of Census, Statistical Abstract of the United
States 10 {331d ed. 1962)). In other words, Blatz was able
to—and did—ship nationally out of ils Milwaukee brewery
for the entfire period shown by the record of {en years prior
to the merger.

The record also proves that Pabst has had a nationwide
shipping pattern and for many years its beer has been sold
in every state (F. 14, R. 461). The two Pabst plants at
Peo.ri.a and Milwankee serve nearly every state in the
ration {see GX 110, R. 251; JX 56, R. 194). The Milwaukee
plant alone had output in 1958 which was three times that
of Pabst sales in Wisconsin, nearly 699% of the production
1,054,314 harrels) (GX 110, R. 251) being shipped beyond
’Fhe state boundary for consumption. In five states located
n th0180ut.}1east in 1958, Arkansas, Georgia, North Caro-
ima-, South Carolina and Virginia, Pabst brand sold a
ATEET percentage of that sfate’s consumption than 3t did

of na.ti.onal consumption despite the fact that it has no
brewerieg located in the area.

s ey ey,

23 NaH I} * . I
ationaily, Pabst brand’s market share was 2.69% ; for these

states § s
ts share of state tonsumption in Arkansas was 2.70%, Geor-

8 547%, North Carolina 6.82%. South Carolina 10.52%, and

Virginia 5.18% ()X 21, R, 159; JX 59, R. 197).
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While the evidence in the record does not indicate all the
states, other than Wisconsin, Illinois, and Michigan, where
Wisconsin brewers other than Pabst and Blatz sold their
ontput, it does indicate that among the Wisconsin hrewers,
Schlitz sold 93.78% of ifs total 1961 output in other states;
Miller, 89.809 ; Heileman, 58.02%; Huber, 69.88%; and
Potosi, 53.229, (JX 44:46, R. 182-84; JX 78 R. 216). Of
these firms only Schiiiz has a brewery outside of Wisconsin
(GX 257, R. 403-05). The vast geographic extent of the
competition among the Wisconsin sellers—no matiter where
sitnated—also disproves the government’s thesis that beer
is a locally concentrated industry. In 1961, 90% of the total
output of the twelve leading sellers of Wisconsin beer was
sold outside of Wisconsin, as shown in the chart opposite
page 48.% Nearly 80% of all beer produced in Wisconsin

2 The 12 leading Wisconsin sellers in 1961 made the following
indicated percentage of their total sales outside of Wisconsin in 1958
and 1961+

Wisconsin Rank % of Sales Qutside
Compony in 19061 of Wisconsin
1958 1961

Anheuser-Busch 6 08.28 97.78
Drewry 3 95.88 §5.17
Fox Head 9 77.09 56.23
Hamm 2 88.58 89.36
Heileman 5 67.89 58.02
Independent Milwaukee i1 62.29 62.84
Leinenkugel 7 3.59 2.98
Miller 4 9293 £3.80
Oconto 12 3.79 531
Oshkosh 10 21 64
Pabst 1 85.18 82.56
Schiitz 3 94.00 931,78

Source: TX 35-37, R. 173-75; 1X 4446, R. 182-84; JX @3,
R. 207; JX 78, R. 216; and computations made
therefrom.
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PERCENT OF NATIONAL SALES OF TWELVE LEADING
onant WSl WISCONSIN SELLERS IN 1961 OUTSIDE OF WISCONSIN
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97.78%

DREWRY 8

95.17%

|

93.78%
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Sourts: Computed from I% 4345, R1I8E-184;
%75 REM
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in 1957-61 was shipped ont of the state for eonsumption as
shown in the follewing table and the chart opposite page
50:

Wizconsin Wisconsin Exports as Percent
Year Production Exports of Production
1937 11,014,566 8,642,643 78.47
1958 11,034,403 8,668,322 78.56
1959 10,118,075 7,708,710 76.18
1960 10,056,804 7,618,031 7995
1961 10,383,561 7.917,314 76.25

Souree: JX 9.11, R. 147-49; JX 1921, R, 157-59: JX
£6-R0, . 204-18; GX 257, IR, 403-05; and com-
putations made therefrom.

The significance of these facts on Wisconsin exports is
twofold and it is decisive: (1) the facts show that the
government 1s mistaken in arguing that beer competition is
typically loealized ; (2) moreover, they strongly corroborate
the inference, from the heavy imports into Wiseonsin, that
Wiseonsin consumers are in no sense dependent for sup-
plies upon existing Wisconsin sellers. Beer flows into and
out of Wiseonsin in such volumes that the government’s
Wisconsin market thesis is literally washed away.

The fourth “‘factor,?” according to the guvernment, is the
assertion that beer ‘‘producers” often charge ¢‘substan-
tially different prices’” to distributors which ‘“vary as be-
tween neighboring states’® (G.B. 88). Although the govern-
ment ealls thig a ‘ phenomenon,’’ as if it had been proved,
the record is completely insufficient, to support any such
generafization. Actually, the two price exhibits relate only
to one package (24/12 oz, returnable bottles) out of the
many sizes of hotiles and eans sold, and they relate only to
Pabst and Biatz, and not to any other seller. There is no in-
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dication of the significance of this package,® nor can any
conclusions be reached as to other producers’ prices. Sure-
Iy, if the evidence on price had favored the government, one
of its propesed witnesses could have testified on this sub.
jeet, Furthermore, as was shown in the Statement and Argu-
ment,*® the government contentions that the Blafz price
was fower in Wisconsin than in any other state and that
prices generally fend to vary between states are simply
contrary to the record evidence.

The government secks corroboration for its “fourth fac-
tor’’ in the nature of beer marketing {(.B. 38.44). Trans-
portation costs, it hypothesizes, ““almost certainly’’ must
mmpose a harrier (G.B. 42). At the same fime, it admifs
that “‘the record in this case contains no direct evidence of
such costs” (G.B. 42). The government makes no effort to
expiain hov;é*, if its transportation and distribution thesis
is correct, Biatz could zell in almost every state in the union
from its Wisconsin plant, almost 80% of the beer produced
in Wisconsin is sold outside of Wisconsin throughout the
country, anid 25% of the beer consumed in Wisconsin
is imported. The actual facts are that a very substantial
interstate flow of beer is necessary, because many states
(17 in 1961) produce no beer at all, many others (20 in
1961) consume more than they produce and the 12 re-
majning states have to supply some, or all, of the require-
ments of the 37 beer-deficit states.® The government specu-

- *T Packages available include cans, bottles, returnable, and non-re-
turnable, in sizes such as 7, 8, 12, 32, 64 ounces as well as kegs
fractions of barrels (GX 256, R. 386-88).

3 Pages 8 and 28-29, supra.

2% See Statement and Argument, pp. 14-15, 44-46, and map oppo-
site p. 12, supra,
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lations about beer distribution and transportation costs
must thus he eategorized az a myth.s®

The government also suggests that consumer preferences
for established brands preelude new entry into Wisconsin
((.B. 40-11). Again, there i3 ne ¢vidence at all to support
this thesie. As noted above, several non-Wisconsin produc-
ers radically increased their Wisconsin sales in the period
1953-61 and their ability to do so suggests that others can
do Hkewise™

In light of the facts of record, and the clear failures of
proof of the government’s allegations, the trial judge
had no alternative but to find that there was no evidence
on which to segregate Wisconsin as a geographic market,

Sinee Wisconstn was not shown to be a relevant geo-
graphic market there was no need for the trial court 1o con-
sider the question of competitive effects in the state.
Even on the assumption (G.B. 17-24) that Wisconsin is
an aren of effective compelition the government has not
met its burden of proof as to competitive effect within
the state. In Philadelphia Nafional Bank the merger
was condemned because the merging banks would have
at least 30% of the business in the relevant market
(374 UK. at 364). In contrast, here the percentage
share of the merging firms was only 24% in 1958 (JX 69,
R. 207). After ‘‘shading”’ the combined markef shares of

%Another unproven myth is that a scheme of state-by-state regu-
Lation forces brewers to operate on a state-by-state basis {GB. 42,
n. 30). The court found that state statutes and regulations are com-
mon to al! breweries and do not deter shipment among the states
and not a single regulation from among afl those in evidence relates

solely to Wisconsin (GX 256, R. 361-402; F. 26, R. 469).
# See Statement and Argument, pp. 14-15, 44, supra.
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Pabst and Blatz, the figure comparable to the 30% of
Philadelphia Dank is less than 209 in this case®

Thus, the facts here do not bring into play the presump-
tive illegality fest established by this Court. In addition,
there are other facts ‘‘in the record’” which “‘rebut [any]
inherently anticompetitive tendency” (374 U.S. at 566) of
the percentages and demonstrate the absence of anticom-
petitive efleets,

The thrust of the “*additional facts’’ in evidence is that
there are so many restraints upon any firm seeking to raise
Wisconsin prices above competitive levels, that it cannot
be coneluded that the Wisconsin market share of Pabst-
Blatz, even if relevant, ig “‘undue’’ or that an anticompeti-
tive inference can be drawn from it, The total ontput of all
Wisconsin breweries is so great that combined Pabst-Blatz
sales in Wisconsin are but a small part of it (9% in 1961}
(see I, 18, R, 463; I, 24, R. 465). This huge excess produe-
tion, much of it coming from such significani firms a3

52 In Philadelphic Bank this Court “shaded” (reduced) the raw
market shares of the merging banks because of peripheral problems
of market definition (see 374 U.S. at 364, n. 40). The same ad-
justment here reduces the Pabst-Blatz combined share below 20%,
thus less than the minimum “line of prima facie unlawfulness” sug-
gested hy the works of Professors Kaysen and Turner, Mark-
‘ham, and Stigler, cited by the Court (see 374 U.S. at 364, n.
41). Actually, as our discussion of relevant market concerning
Wisconsin shows, “there is no evidence . . . that competition
in the beer business is in any matter localized” {F. 30, K. 4673
and entry into the Wisconsin beer business is not difficult; in Phila-
delphia the impediments were greater for in banking “convenience of
location {s essential” and “entry is . . . wholly a matter of govern-
mental grace” (374 U.S. at 358, n. 44; 367), Thus; assuming that
Wisconsin is a rough approximation of an area of effective com-
petition, greater “shading” seems appropriate for beer than for
banking,
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Schlitz, Miller, and I1eileman, acts as a check upon all Wis-
consin sellers, particuiarly when fluctuating sales show that
most producers have exeess capacity (see JX 32-46, R. 170-
§1). Arother ruch cheek comes from the increasing ship-
ments by non-Wisconsin brewers inte Wisconsin—23%
of tola]l Wisconsin sales in 1961.** Also, the fact that 132
different brands were sold in Wisconsin in 1961 (F. 22,
R. 4683) demonstrates the continuwing vigorous nature of
brand competition in Wisconsin. These faets demon-
strate that i Wisconsin, on the improper assumption it
is an area of cffective competition, the Pabst-Blatz ac-
quisifion has not had and will not have anticompetitive ef-
fects.

B. Wisconsin, Iilincis and Michigan.

The government also alleged Dbelow that the states of
Wisconsin, IHinois and Michigau as a group eonstitute a
zection of the econniry in which the acquisition should he
judged (F. 4, 3. 457). Pabsi denied this allegation (F. 6,
RR. 458} and the government was put to its proof (F. 7, R.
458). After trial the lower court ruled the government had
failed to prove that the combination of the three states of
Wisconsin, Illinois and Michigan is a relevant market area
{Op. R. 441; C. 4, R. 480).% It is difficult to determine from
the footnote reference to the three-state area in the govern-

5 See pp. 44-45, infre. Entry into Wisconsin by any of the 108
non-Wisconsin seliers would require merely that they decide fo sell in
Wiscansin and then direct sales efforts into the state. There is
no record evidence of any barrier to building distribution or creating
consumer accepiance for an ont-of-state brand.

* The trial court did not, as the government brief here states, re-
ject these threc states as a relevant market {G.B. 45, n. J4) or hold
them not to be a section of the country (G.B. 11). The court’s ruling
was simply {hat the government failed to prove that the three states
are a relevant section of the country.
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ment brief whether the correctness of the ruling below is
raised in this appeal®

The evidence before the frial court clearly demonstrates
the correciness of the ruiing below—not only does the evi-
dence fail to prove that the three states are an area of
effective competition, it proves the contrary. For example,
while {he beer ontput of the three-state area is substan-
tially greater than the cousumption in these three stafes,
nearly 25% of the beer consmmed in Wisconsin, TIli-
nois and Michigan is hrewed ontside of these staies. Con-
versely, ronghly 409 of the beer produced in Wisconsin,
Illinois and Miehigan ig shipped outside of fhese states for
consumption. These facts are illustrated by the following
table:

THREE-STATE AREA

Exports As
Year Production Exports Percent of Production
19567 18,885,745 7,900,526 41.83
1958 17,992,328 7,237,208 40.22
1959 17,935,478 6,927,151 38.62
1960 17,991,436 6,945,723 38.61
1961 18,728,513 7,564,469 40.29
Imports As
Year Consumption Imports Percent of Consumption
1957 14,230,609 3,245,374 22.81
1938 14,035,503 3,222,888 22,96
1959 14,438,808 3,221,417 22.31
1960 14,609,421 2,028,106 24.15
1961 14,562,604 3,479,736 23.90

Source: JX 911 R. 147-149; JX 19-21, R. 157-159; JX 91.100,
R. 229.238; GX 257, R, 403-405; and computations made
therefrom,

3 The issue is raised, if at all, by footnote 34 (G.B. 45).
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Iurthermiore, the twenty leading sellers in Wisconsin,
Ilinois and Miehigan in 1961 sold 70% of their total
output in other states (JX 44-46, R. 182-84; JX 99-100, R.
237-38; and computiation made therefrom). The identity of
these sellers and the pereentage share of the total sales of
pach outside Wisconsin, Illinecis and Michigan are shown
in the chart opposite page 56. Total national sales of {ihe
86 firms which made sales in the three.state area in 1961
wel'e 64,839,777 barrels, or 73% of total national produc-
tion (JX 99-100, R. 237-8; JX 44-46, R. 182-4),

In 1958, 699 of Pabst sales and 37% of Blatz sales
were made outside of Wisconsin, Illinois and Michigan
{Pabst being sold in all states and Blatz in 40 states)
and, 1n 1961, 58% of all Pabst Brewing Company sales were
made outside of these three states {zales having heen made
in all states) (JX 56, 59, R. 194, 197). These percentage
figures are so much greater than the percent of the total
business done hy the merging banks outside of the see-
tion of the country in Philadelphia Nattonal Bank® as to
compel the conclusion that the three-staie area igs not a
relevani market.

Just as in the case of Wisconsin, the record evidence not
only fails to establish that the three-state area is a relevant
geographic market, it clearly establishes the contrary.

C. The United States.

There is no issue as to whether the United States is an
appropriate geographic market since the government al-
leged (T, 4, R. 457), Pabst agreed (F. 5, R. 457) and the
trial court found (C. 3, R. 480) that the United States is a

e T — .

* Only an average of about 25% of the business of each of the
merging banks in Philadelphia Nationsl Bank was outside the sec-
tion of the country there. {See 374 U.S. at 359, n. 36).
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relevant section of the country for testing the competi.
tive effeet of the acquisition®

1. State of Competition in National Market. Ag shown
in tbe Statement,®® competition among brewers in the Unit-
ed States is extremely vigorons. There were 162 firms sell-
ing beer in 1961, 25 different companies each accounted for
at least 1% of national sales, no single firm made as much
as 10% of national sales, and the top four firms had
but 27.62°4 of the national markef. There 13 also con-
siderable shifting of rank among the industry leaders. The
acquisition of Blatz by PPabst must be assessed in the light
of this pro-competitive industry structure.

2. Market Shares. The extremely small percentage
shares of Pabst and Blatz in the national market in the
merger year (2.67% for Pabst, 2.049% for Blaty, 4.71%
combined) (F. 16, R. 462)*® certainly do notf raige any pre-
sumption of illegality, the combined percentages being but
a small fraction of the ‘‘undue percentage share’ (30%}
held fo raise a presumption of illegality in Philadelphic
Bank (374 U.S. at 363-64), In the 1949-58 period Pabst’s
share of national sales had fallen from 5.14% in 1949 and
481% in 1952 to 2.67% in 1958; indeed, the percentage
share of Pabst and Blatz combined in 1958 was less that
Pabst alone in 1949 or 1952 (I, 16, R, 462). The fact that
in the first two full years after the merger, 1959 and 1960,
combined Pabst and Blatz brand sales still did net rea?.h
the percentage of national sales of Pabst brands alone 1
1949 would, according to one of the writers eited by the

TActually the government may have abandoned its contenfions
as to the national market, ses e.q., its comment (G.B. 38) that 2
particular “phenomenon . . . implies that the market for beer 15
not a national one.” Similarly, see G.B. 36 where the government
implies that the market for beer is not “truly national.”

3 See Statement pp. 9-12, supra.

% In the merger year, 1958, Pabst ranked 11th and Blatz rapked
13th (F. 16, R. 462).
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court in Philadelphia National Bank, 374 U.S. at 362, 363,
n. 38, 364, n. 41,* make the merger presumptively legal. In
view of these minimal mavket shares the trial judge con-
cluded that the government could not by these shares alone
«ghift to Pabst the burden of proving the absence of prob-
able anticompetitive effects in the confinental United
States,”” and he therefore carefully considered all of tbe
other record evidence related to anticompetifive effeets.
(Op. R. 447-55).

3. Lack of Concentration. The brewing industry 13 not
concenirated. When considering the amendment to Sec-
tion 7 of the Clayton Aet in 1949-50, the level of concen-
tration which conecerned Congress was one where a handful
of sellers control the bulk of a market’s business,*! not the

# Bok, Section 7 of the Clayton Act and the Merging of Law
end Economics, 74 Harv, L. Rev. 226, 316 (1960).

4 See, v.g., the general remarks of Rep. Carroll {“in industry
after industry three, four, five or six huge corporations dominate
priceg, production and employment” 95 Cong. Rec. 11493 (1949)),
Rep. Douglas (“industry after industry has . . . heen taken over
by the Big Three, the Big Four, the Big Six, or sometimes by sim-
ply the feader,” 95 Cong., Rec. 11501 (1949)), and Sen. Kefauver
(“control of industries which manufacture a great many of our
basic products—steel, copper, lead, and many other products . . .
—is held by a handful of corporations,” 96 Cong. Rec. 16450
(1930) ; according to Rep. Douglas the top three had 60% of steel
capacity and 889 of copper refinery capacity while the leader in
the fend industry accounted for 40% of production, 85 Cong. Rec.
H300 (1949)). Sen. O’Conor (96 Cong. Ree. 16435-36 (1950)
pointed to shares held by the leading three companies ranging from
36% to 100% in 13 specific industries. For charts of similar data
for various industries see 95 Cong. Rec. 11485, 11500-01, 11502,
(1949). Taken as a whole the legislative history demonstrates a
Congressional concern with those oligopolistic situations where, as
described in the Senate Report, “three or four large concerns pro-

%!ii;es Othe entire supply” S. Rep. No. 1775, 81st Cong., 2d Sess. 8
3.
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situation where, as here, the four leading firms accounted
for little more than one fourth of national sales in 1961
(F. 49, R. 476). Furthermore, in all of the recent horizonial
merger cases before this Court the share of sales of the
four leading firms subsequent to the acguisition under
attack has been radically greater than the very low
figure in this case. In Philadelphia National Bank, for
example, the four leaders had 78% of assels, in Uniled
States v. Alcoa, 377 U.K. 271, 278 (1964), 77% of the
market, in United States v. First Nationel Bank & Trust
Co. of Lexington, 376 U.S. 663, 669 (1964), 51% of
assets, and in United States v. Continenial Can Co., 378
T.8. 441, 461 (1964), the four leaders accounted for 66%
of the business in the line of commerce. None of these
cases remotely suggest that the small aggregate market
shares of the four largest companies in the brewing in-
dustry (F. 49, R. 476) is in any manner antienmpetitive o
raise any presumption flat it might beenme anticompeti-
tive,

In each of the preceding cases there was an inerease n
concentration among the leading firms in the relevant mar-
ket as a result of the acquisition under attack. This eourt in
Philadelphia Bank specified that a 339% increase in eoncen-
tration from 44% to 59% among the two leading firms was
one of two factors which would in proper circumstances
raise a presumption of illegality (374 U.S. at 363). Her.e,
however, not only was there no tncrease in concentration 8
1958 (the merger year) between the two lending national
sellers of beer as & result of the Pahsi-Blatz acquisition, bt
there was not even an increase among the top four Tlfe
combined percentage share of Pabst and Blatz i 1958
(4.719%) was less than the share of the fourth leading firm
(Ballantine, 4.78%) in fhat year; the relalive increas®
among the top five or six sellers in 1958 was about 2% (F-
43, R. 473),
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4. Trend Toward Concentration, At {rial the govern-
ment sought fo prove an alleged “‘trend toward concen-
tration?’ in the brewing mdustry with statistical evidence
ghowing (1) a deerease in the number of breweries, (2) an
inerease in national beer consumptiou and production,** and
(3) an increase in the marke{ shares of the ten and twenty-
five leading brewers (Op. R. 448},

The governmenti failed to show the sigmificance of any
of its siatistics as evidenee thaf ‘‘concentration’’ or a
‘“4rend thereto’’ has anticompetitive consequences in the
market. In marked contrast to other cases where the
government has shown the significauce by evidence, the
best the government could do here when asked about the
significance of the percentage shares of the 25 leading
firms was to tell the court that “we have another chart
showing the top ten” (R. 134).# The government also

2 The inadequacy of this claim is illustrated by the fact that 93%
of the increase in beer consumption between 1934 and 1961 occurred
prior {0 1947 (F. 44, R. 472). The post-1947 leveling off in con-
sumption and consequent intensification of competition (necessarily
“weeding out” the inefficient operators} actually provides the “non-

merger” explanation for the decrease in number of breweries since
that date.

*1In Philadelphia Bank :

“The Government’s case in the District Court relied chiefly
on statistical evidence bearing upon market structure and on
testimony hy economists and bankers fo the effect that, not-
withstanding the intensive governmenta! regulation of banking,
there was a substantial area for the free play of competitive
forcest that concentration of commercial banking, which the
proposed merger wouid increase, was inimical to that free
play . ..” 374 U.S. at 334,

'.Thera was also testimony in Brown Shoe from members of the
industry as well as econownists as to competitive significance of

statistics. Uwnited States v. Brown Shoe Co., 179 F.Supp. 721, 733
(E.D. Mo. 1959).
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argued that a mere decrease in the number of breweries
constitutes by itself a tread toward concentration (R. 421).
In other merger cases the government has not atfempted
to draw any inference of anticompetitive consequences from
suck uncxplained statistical data alone hut instead has sup-
plied testimony to explain them. Thus, in Phiadelphia
Bank one witness {estified for the government that the
merged bank would have the power to affeet the price and
supply of available bank eredit within the avea of effective
competition while another festified that the elimination of
a large lender wounld significantly reduce the degree of
competition because an important alternative source of
credit would be climinated (United Staies v. Philadelphia
National Bank, 201 F.Supp. 348, 366, 367 (E.D. Pa. 1962)).
No explanation, which would give meaning to the statistical
evidence produced was offered here,

In its complaint the government asserted that the num-
ber of breweries operated in the United States has been de-
clining due to ‘““merger, consolidation and natural attrition”
(R. 23), but the government did not prove thal eny brew-
eries went out of business for reasons other than ‘‘natural
attrition” (1. 48, R, 476).

In almost every horizontal merger casc considered by
this Court there has been evidence presented of an
extensive history of mergers within the industry as well
as of mergers or acquisitions by one or both parties to the
combination question. In Brown Shoe, there was evidence
of acquisitions or mergers of others in the industry, 370
U.S. at 801, 302, 345, of Brown, 370 U.S. at 3023, 334, 343,
and of Kmney, 370 U.S. at 3023, Im Ph@ladelphm
Bank, the acquiring bank had aequired mnine formerly:
independent banks since 1950, the acquired bank 51,
‘and the largest seven banks in the area had increased
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their combined share from 61% to 90¢,, largely
due to acquisitions (374 U.B. at 331, 367; 201 K.
Supp. at 368); and, in the United States, ‘‘of the 1,601
independent banks which thus disappeared, 1,003 . . . dis-
appeared as the result of mergers.’’ 374 T.S. at 325-6.
Similarly in Unifed States v Aleoa, 377 U.S. 271, 279
(1964), and United States v. Conlinenial Can Co., 378 U.S.
441, 44445 (1964), there was evidence of industry and com-
pany merger history before the court. In contrast, the
irial eourt found that ¢‘there is no evidence in the record
of any merger or acquisition iu the beer industry other than
the acquisition of Blatz by Pabst’” (F. 48, R. 476}.*

The most reasonable expianation in the state of this rec-
ord is that the decline in the number of hreweries is the re-
sult of the growing size of the geographic market for beer
created by changes in the national economy.*®* As a re-
sult of this growth, it can be anticipated that the rate of
decline in the number of breweries will suhstantially lessen
and the computation of a tiiree-ycar moving average con-
firms this fact:

# The government here recognizes this deficiency of proof but its
attempt to remedy it by including references to merger cases filed
after this tsial was over {G.B. 22) likewise fails since those cases
are still pending, have no relation to this case and will be decided on
their own facts. Nothing in or outside the record conmects those
caseg with this case,

5 See Statement, pp. 10-11, supra.
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Three Year Average

Annual Decline in Number of

Year Number of Breweries*® Operating Breweries
1952 27 67 357
1953 26 329
1954 25.33 310
1955 21.67 292
1956 16 281
1957 15.33 264
1958 13.33 252
1959 12.33 244
1960 11.67 229
1861 7.67 229

* Source: GX 213. R. 348; the figures are the average number
of breweries (plants, ot firms) going out of existence in the three-
year period ending with the indicated year. There is no record evi-
dence of the number of firtns prior to 1957. For 1957-61 the number
of firms has declined from 206 to 162 but at a much lower rate (177
to 162) in 1959-61 than in 1957-59 (206 to 177) (F. 47, R. 476).

There are other reasons which suggest that the decrease
will stop well before the number of firms reaches an unduly
small number. The decrease has alrcady virtually halted
for firms with annual sales in excess of 250,000 harrels;
there were 55 sneh firms in 1957 and 53 in 1961 (JX 32, B.
170; JX 44, R. 182). National beer production has, in fach,
begun to rise after being stagnant in the 1947-58 period
(F. 44, R. 472).

With respect to market shares, the faet that the shares
of the leaders are well distributed and fluetnating sh[m:s
healthy and vigorous competition. There is no basis
for inferring that the shave of the ten leading brewers,
53% in 1961, (F. 49, R. 476) will eventually reach any
anticompetitive level.

No merger which results in a combined market share for
the two companies of only 4.71%, less than the share of
one of them alone only a few years before, presents any of
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the dangers to competition which Section 7 was cnacted
to prevent. To condemn a merger on so little conld very
well discourage rather than premote competition,

CONCLUSION.

The government lost below because the evidence it eleet-
ed to present did not prove a violation of Section 7 under
the standards established hy this Comrt. Tested etther
hy those standards, or by the government’s own hypotheti-
eal assertions as to what the law should be, the government
has sbown no right to relief on thie evidence in this case.
The appellee, Pabst Brewing Company, respectfully sub-
mits that the decision of the trial judge was correet and
should be affirmed,
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