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UNITED STATES DISTRICT COURT
DISTRICT OF DELAWARE
WILMINGTON 99. DEL.

DWIN D. STEEL. JR. , FONrS
& JUDGE ﬁi&ﬁ?‘ gﬁ 1§§33

Daniel 4. Freed, ZEsquirve
Antitrust Divisilon
Department of Justice
Washington, D. €.

Williem 8. Potter, Fesquire
Berl, Potter & Anderson
Delawvare Trust w@iiﬁiaﬁ
¥ilmington, Delawsre

Ba Ve Ba Fa ?@ﬁﬁniiﬁ at ﬁg-,- w (s .&. ﬁﬁgﬁ

Gentlonen:

Two ty@@&@ﬁ@&i@&l errors appesr in the opin-
ion dated My 1, 1903 which I have corrected im ink and
initialled on the file copy. OUn the first page, third
line frowm the botitom, the me Parnum should be Beroum.
In the first line in fpotuote 28 on page 6, Osborn
has been changed to resd Cgborne.

Y@gﬁs sincerely,

gR8s bhr

ge:  Alexander Greenfeld, Bsquire
H. Francis Delone, Esguire
Albert R. Comnelly, %ﬁgmi?@
Hr. B. G. Pollerd, flerk —
West Publishing Compsuny



V%W/ @ﬁITED &@A@Eﬁ BISTEEQT Q@GRT/

f F@R TﬂE BISTREQT @E @ELAWAEE/;
N |

I
[§

j?ﬂI%EB STATES OF AMERICA, ./

L1

oo

L Plaintiff, | / ;

‘eivil Actien Fo. 22825
"" ‘%

i
i

Vo

09

~

] PEEN»QLEE QﬁEﬁIﬁ&L COMPANTY,
.| OLIN MATHIESON CHEMICAL CORFOR-
| ATION and PENNSALT CHEMICALS
GORPOR&TIONs .

1]

L1

2]

|

i‘
Defendantsa;
i

(1)

Uy
{

mf;Alez&n&er Greenfeld, Esquire, snd Leocunard G. E&gnef;
Bsguire, District of‘Bel&wares Wilmington, Delaware; Daniel J.
Freed, Esqulire, and Edweard A. Gopiey; Esquire, Justice Eeparﬁw
ment, Antitrust Division, Washington, D. C., attorneys for
United States -of America.

Williem 8. Potter, Esquire {Berl, Potier & Lnderson),

Wilmington, Delaware, for all defendamts; H. Francls Delomne,
Esquire, andAJohn T. Subak, Esquire (Dechert; Price & Rhoads),

Philadelphia, Penumsylvania, attornmeys for Pennsalt Chemicals

Corporstion; Albert R. Comnelly, Esquire and John W. Parnum, 6;25?2
. *
Bsquire (Cravaeth, Svaine & Moore), Wew York City, sttorneys

for 0lin Mathliescon Chemicel Corporation.




I3

+~ The Govermment has brought & civil acition agelnst

B Penn-0lin Chemical Company i?ann»@iim}ﬁ Olin Hsthieson Cheme

{Pennsalt), in which it seeke to prevent and restraln them from

allegedly comntiauing to viclebte Section 1 of the Sherman Act,

- \'\
e

15 G.8.C0. §

gma

_ ical Corporation (01in), snd Penmsalt Chemicalsz Corporaticn

;s 8nd Ssobtlon T of the Clayton fct, 15 G.8.0. § iﬁé%ff

of the Sherman Act provides in pertinent part:

"Bvery conbrect, combinstion in the fomm
‘ of trust or otherwise; or comspiracy, in
o | restraint of trade or commerce among the
- X several states . . . ig declared to be

¥ i illegal."”

4 Beetion 7 of the Clayton Act resds in pertinent pars:

- i Ho corporation engaged im commerce shall
- acquire, direetly or indirectly, the
vhole or any pert of the stock or other
share caplinl and no corporatlion subjech
to the Jurisdiction of the Pederal Tradse
Commission shall acguire the whole or any
part of the assets of smother corporation
engeaged also In commerce, where in asny line
of commerce in any section of the country,
%he efTech of guch accuisition may be sub-
stantially %o lessen compebiticn, or %o
tend to create a monopoly. P
CEIFTT « ¥ % ® % xR e
: P
"This sectlion shall not epply %o corpora-
ticns purchasing such stock sclely for im-
vesgtment and not using the same by voting
or othervlise to bring sbout; or in attempi-
iag %o bring about, the substential lessen-
ing of coupetlition. Hor shall anything con-
teined in this section prevent & corporabion
gngaged Lo commerce from ceusing the forma-
tlom of subsidisry corporations for the mee-
tual carrying oun of thelr immedlste lswful
business, or the naturel and legitimate
- brenches or exbtensions thereof, or from own-
ipg snd holding 8ll or & pars of the stock
of such subsldlary corporations, when the
effect of such formation is not to subsben-
tially lessen coampetition.”

-
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The last defense will not be discussed since, for
+he ressons hereafter stated, the Jjoint venture did pot heve
the anticompetitive effect at which Section 7 was aimed. The
Sherman Act challenge will slso be disregarded, for the aantil-
competitive standard imposed by Section 7 of the Clayton Act

is 1@3@ s&xia&emﬁ than that of %h@ Sherman Ackt. ZErown Shoe

a@e m Smiteﬁ States, 370 U.S. 294, 329 {1962).

Broadly speaking, the Section 7 issues to be re-

golved are whether the effect of the Jjoint veanture:
b
1. Mey be to substantially lessen compe-

> titi@§ or tend to create & monopoly; —

2, In any sectlon of the counbry;
v
2. In any line of commerce.

(-

#ﬁ?he@@ questions will be discussed in inverse order:

{7 A
; — Co
a T . s |

The Belevant Lines Pt
. of Commerce e /

i’
The parties sgree that two "linels] of commerce"

within the meaning of Section T of the Clayton &ct are rele-
vant o this case: sodium chlorate, and of the nom-chlorates,

calcivm hypeehl@ritevﬂ

o

oo
‘@fﬁk4 The parties have stipulated: 0lin and Peonsalt sach
produce and sell in commerce in the United States the
following nom-chlorates: ammoanis, calcium hypochlorite,
caustic soda, chlorine;, hydrochloric acld, hydrofluoric
ecid end sulphuric acld. Competition, 1% any, in the
sale of hydrochleric ecid and sulphuric acid is de minlmusg.
0lin and Pennselt compete in the sale of the remaining
five chemicals. @f these, cslcium hypochlorite hss
been selected as & guine& pig" to determime whether the joint
venture constitutes a violation @f the antitrust lavs in the \-\\\\\\\
. {cont "’ﬁ.) . .

2L z’/“f"/
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Since 1953 and prior to Penn-0lin, thres producing

companles; or their predecessorsg, bhave constlitubted the zodium

perchlorate and other derivatives.

{

{herbicides and defoliants) snd in the production of ammonium

i

HJooker Chemical Corp-

o
P3

the United States

s

ehlorate industry in

oration (AmPot),

A

ical Cory

lum chlorate, stipulated %o have
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gnd lacks eny redeeming virbtue: it would make aeny sueh com=

:

6’%’

blnstlon illegel per se. ¥Ho precedent supports the Governs
ment®s posliticn snd its lack of legic coandemns 1t. Compare

United States vs E. I. DuPont de Nemours & Co., 118 F.Supp.

L1, 219-220 (. Del. 1953), aff’d 351 §;§; 377 {195&) vhich
>
held that under the Bhermen Act 1% is not illegal per ge for
ecbual competitors to combine by mesne of & Jolimbt venture,;
but that g determimation of the uvressconsbleness of the re-
straint 1s sssential G0 idte Lllegsiity
The resl issue is ﬁﬁ@gh@&; baesad upon relevant
the Tormetion of ?emm@@iiﬁ has y@@ﬁiﬁ@ﬁ?
or &8 & rTesascanaeble probabllidy will result; in & substantiel
lesgening of compebition or tend te cresite & monopoly in
sepdinm chlcerate iﬁ.%h@ soutbeastern part of the Unilted Biabtes.
Prior to the Jjoint wventure, 0lin had never produced

sodiuwm chlicorate Tor @a%e in any narked arez or duriang any pee

&

riod of time. Tor had 1t ever scld sodium ehlorebe except for
the limited time when it acted zs ssles egent for Feunselt under

B Oo¥n

g

LS5T conbract. It had never purchazed for
o 2 o N S ) . - s ST Y e

use zoddum chlorate from Penmzelt. On the other hend, Pennsald

had heen nenufeceturing end selling sodlum chlorate since 1941 from

eagtern market wers compebitively not subsbanti

[ ad
B
a

The oreaticon of Penrn=0Llin d4id not represent o compe
binatlion of companies which wre competing in the manulacturs
zpd sale of sodium chlorate in the southesstern marked or

elsevhere. Hor 414 4t repressnt & combinaitlion of g@mﬁ&ﬂi&&

i
(W3]
125

[
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whish theretofore existed. Theresafier, 1% iz not to be sup-
posed that Pesneal® will contliuue o make shipments to the
ﬁ@ﬁ@he&ﬁﬁa What it othervise might have supplled from Fort-
land will be shipped by Fenn-0lin from Calvert City. As an
independent competitor in the southeast, Eenns@i%kwﬁll probably
be Pipisghed. Bubt the eliminstion of Pennsalt does nol mean
t+haet competition will be substantially lesgened within the
im&em%m&m@ of Congress. Whether a combinstion described in gﬁ&f?z
Gection 7 willl have the anticompetitive effect forbidden by

the Act, cennot be ascertained merely by looklug &%Mgﬁﬁ gf=
fect upon the competitive sctivities of the @@m@imimg COm=
panies. The criticel determimation 18 whether the comblumatlion

gubstaentisally lessens competition generally in an sconomicelly

significant merket. Brown Shoe Co- v, United Sisbtes, supra,
p. 335. Pennsalt occupied only e relatively lusignificant

competitive position in the southeast. As will be later

shown, the competitive benefits which derive from Pson-0lin
entering the market far exceed any competltive lose resuliting
from Pennsalt’'s probable eliminatlion.

The Government asserts that another immediate
effect of the Joint venbture will be to make Olin & captive
buyer of sodium chlorate from Penm~-Ulin and to deprive other

guppilers of obtaining any of Clin’z business. For some
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Government celled nc witness from any of the companies. Its
failure o 4o so &bt least suggests that It could £ind no one
to correborate Lta clain.
V/Kt is true tiet pricr to the joint venture Penmsald

wag of the opinion that the southesstern market could h@n@l@
only one more significent producer; and both Pennselt and Olin
believed thet by a.ﬁr@m@ﬁ anmouncenens on February 15, 1960
of the Formetion of Penn-0lin ané iis plansg, ﬁh@;@&fk@% might
be preempbed from obther potantiel @@mp@%iﬁ@ra;gg But this evi-
dence will not support the comnclusion thet one or more obher

@mp“**@@ were probably deterred by Penn-0lin Zrom géimg into

procf that any

@
&k
17
o)
“3
tte
7]
]
o

business in the southeast, slnce

€

newcomer cther then PPG was considering doing so and PPE de- o

gided to enber the merket afier Penn-0lin had been anncunceds

o

The sbsemce of entry by others, in i%sel?, is not btoo meaningful,

b

gince even before the formatlon of Pann-0lin was asunounced there had
been no newcomers in the sodium chlorvete indusiry for & decade. Fur-

hermore, whebther the unidentified companies which the Govern-

c‘r

ment asserts were probebly exceluded from the merket would

@

have been 8 effective business rivels as Penn=0Lin is to be

I ‘]% o=
ggmﬁmﬁﬁﬁﬁem@: of the dntention of parties to a combination -
iz en aid in predicting thedlr probable fubture conduct gand the
probable effeet of the combination. See Brown Sheoe €e. V.
United States, supre, Pp. 329, n. 58, . —

=P




doubted. - The combined experience of Pennselt end 0Llin in
godium chlorate far exceeded thet of any other potentisl
market eatrent. AmPot and Hooker hed a virtual momopoly in
the southeast and a formideble opponent was required if sub-
stantial inroads upon their entrenched positions were to be
mafe.

( It cennot be held that as of the date of triel
Penn-@lin~probably deterred others from entering the field.
What Pennnelinj; effect in the future may be upon would-be
entrants can only be & matter of conjecture. Obviously, the
number and strength of companies alresdy in & market will
have a besring upon another’s decisiom %o enter it. DBut it
is only one of & myrisd of other factors which will control
the decision. The impoanderables are too grea@/ﬁg\@&z&rd e

e

forecast as to Penmn-0lin’s future deterrent\éf@gcﬁ‘ $g§n on
the basis of probabilities; which will have ;;iiaitflgii

The Government makes the further srgument that if
O0lin and Pennsalt hed not determined to become partners via
Penn-01in, the probabilities are that both would have built a
godium chlorate plant somewhere im the southeast. Penn-0lln,

the argument runs, thus prevented Pennsalt, en "actual” com-

petitor, and O0lin, a "potential" competitor, from independently

=} 3=
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cut the heart out of SBection T. The Section denounces & sube

- stantial "lessening” of competition. “Lessening” is a word of

comperison. It demands that the competitive siltuation which
the challenged transaction has brought sbout be compered with

that which otherwise would have exlisted. Under the Sherman

-

Act competitive conditione before and after & trade restraint

must be exemined 4o determine 1%s reasonableness. Board of
v}

Trade of the City of Chicago /v, United States, 246 U.5.

231, 238 (1918). A similer comparison 1s no less es-
sential in determining vhether a transaction otherwise
within the reach of the Claybton fect will affect com@etition

adversely. If Penn-0lin had bthe effect of keeping Penn-

N ﬁfv—dﬁz P53 - . -
a-p.ﬁgnthﬁ» "MR. FREED: Yes.

L "THEE COURT: Let me ask you: Isn't

; there & furbber question as to whether or
not the construction of & plent by Olin,
; sales of products by 0lin in the south-
| east, would have produced & more competi-
tive situation then did the joint venbure?

"MR. FREED: UNo, Your Honor, that would
not be & legltimate guestion. It 1s not
for the Government and it le not for the
courts to welgh the sdvanteges of combine-
tions of competitors and what they glve to
the economy, and whet imdividual companies
give to the sconomy.® & &
@j In srguing that competition created by{%he Joint venture
i8 irrelevant, the Goverament cites U. S./v. Minnesots Mining
& Menufacturing Co., 92 F.Supp. 947 (D. Mass. 1950) es an

- "important precedent”. If the decision is susceptible of the

interpretation which the Govermment gives 1%, it is inconsistend
with the views herein expressed. United States (v» Bethlehem Steel
Corp., supra, pp. 615-618, the other case relied upon by %the

Government; 1z clearly inapposite. /;wﬂ

=51=
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salt or Olin out of the southessterm marke it runs afoul o
Sectlicn 7 only if competitiocn generaelly in the scouthesst will
pr@mmbﬁw be substantlially less under the Jjolat entry by
Penmsald snd Olin vis Penn-Clin then 1t would haeve bheem iF
there hed beepn individually entry by elither 0lin or Pennsalb.

In the clessical horizontal combination case an

gppraissl of the competitive potentisl of each of the combine
ing compebitors can be mede uporn the bas of Ltz prior re-
cord. Here there ars no past records of Tennselt or 0lin

to the 1957-1960 pericd vhen Qlin was acting btemporarily as

Penmsalt's sales agent. They establlish a market y&&e%r&@i@m

by Pennsalt end 0lin which wes insignificant compered with that

the reccrd disclogse the competitive effectiveness, in terms

&A

of percent of business ¢bbained or otherwise, which Penn-01lin
hes made since it began busliasgs.

Sfolely s o matter of theory, however, BT Ieason

existe to suppose that Penn=-0lin will be 2 less effective com-
L

in would have been. The coantrery

Pean-01lin shouwld be able
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%o briog to the southesst the sggregate contributions of both
companies. After 2ll, Pean-0lin is owned and menaged by both

0lin end Penusalt. Whatever manufecturing or marketing techaniques,

new product usages or other advantagsous operaticonal procedures
Do

gre known bto Olin ov Pennsgeld can be expected Lo be brought

of Penp-01iz snd ubilized by i%t. FHeither

Peansalt orxr Clin hes any reason to suppress Informetlion which
will be o? adventage to Fenn-0lin. A1l three companies are
in business Lo nake money, @nd competibive effectivemeass is

essential Lo the achinvement of this objective.

of sodiup chlorate who complained of azny lesssrning of compes

tition in the industry. DRirksom, Eastern CGeneral Sales

‘d

Hanager of AmPot, viao called by the Governnent, bestiflied

that there hed besa no lessening in competitlion sinee the ese-
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Penn-Llin and thet he Enevw of »
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o lead to & lesgsenling in Tthe fubure.
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athesast. Disbribubticon by 03in of Pennsalit’s production
would permit the southesstern market to be Jolatly tested znd
guable Samﬁ&@l% to work off some of 1ts surplus. Penunsald
thought that such & hemporery arrapngement might ssrve to sbim-

ulete O0Llin’s interest in = Jolnt venture. This combination of

clircumetances @&u&@@ Peonsalt to initiste discusszsions with

234in which 1z Decenber 1957 culminated in the agreement.

The sgreement provided im substance thst Pennsalt
would make svallable to 0lin's southern sales organizsation
2,000 btoms of bulk sodlium chlorate per year to be sold ab
orices esteblished by local competition. 0Olin agreed to sell
this podium chlorate im bulk only to pulp snd paper mills in

Y

the southesst. Pennsal: agreed to provide technicel service
upon 0lin's regquest. Peunnsalt reserved the right to serve
dlrectly only one scutheastern pulp mill; Buckeye Cellulose
Compeny &t Foley, Florida. The sgreement was on & year-Ho-
vear baszis, but the parties expected 1t would lest for btwoe or
three vesrs. The seles agreenent wes adhered to from the HTime

vhen 1t wee made until the Jjolnt venture agreement was sigued.

The effact of the sales agreement was €o preclude

Olin Prom pelling sodivm chlorste manufzciured by Feansalt €0
LNYONe puly and paper mills in the southesst.

£ o = fe R o o} e -~ T e e 3 D E: <& x - 3 3 J E
Conceurrently, 1t precluded Feununsalt Ivom selllng direcily to

the pulp and paper compenles in the soubtheasd; except Buckeye

=5l=
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The principle that a horizontael market division be-
tween competitors is a per se viclaticonm of the Sherman Act
rests upon the premise that all such agreements impose naked
restrainte on trade and have ne purpese except to stifles com-
petition. B@e&aa@ of their perniclous effect on competition
and lack of any redeeming virtua; they are conclugively pre-
suned to be unressonable snd therefore illegal without elabore
ate inguiry as to the preclsse harm they have caused or the

N

huginese excuse Tor their use. Hhite Motor Camp&nyiv; United

States, SuUpPra.

where it hes been brought $¢ bear upon pobtentlael camp@ti%@rsa;g;

Thus far this principle eppears to have been lim-
ited to agreements between parties which are actusl competl-

torg. The Government admits thet it kmows of 10 lastance

Whether 1t cen be appliled in the instant case reguirez consid-
eration ln limine of the extent to which Olin and Peansali
were potentlelly competitive.

The c@n@apt of potentisal competlition is, to say the

- legst; & flexible one, and is subJect to almost unlimited

gr&@&ﬁimn&\iﬁ mesning. The degree of 1likelihood of competi-
tion mey cover & broad renge. In polnt of time ite prospect
may be remote or imminent. Invelved may be companles which

gre financlally weak or strong or both. The problem may con-~

& N
et

Trangseript of Argument, p. 57-
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cern compenies with experlence in ﬁanﬁf&ctﬁringvggg gelling
the same product in other relevent markets or compenies which
are neweomers to the industry. The potentisl market may be
one cccupled by other competitors, or one ripe for explolita~
tion because of the sbsence of competiticn. A whole gamit
of other environmental fsctors m@y be envisioned which will
bear upon the significance of the so-called potentisl to com-
pete. Only if the "potential competition” is ﬁmﬁigﬁe& and
defiped in the light of the evidence can the concept be mean-
ingful in the solution of an antitrust problem. To simply de-
seribe companies as potential competitors is met 2n0ugh.
Here, slthough Pennsalt had a plent in Portland
since 1941, 4% hed mever been able to develop any business
of significence in the southeast. In its agreement with Olin
it reserved the right to sell to only one customer, Buckeye.
Pennsalt was able to retain the business of Buckeye only be-
cause of & unlgue circumsbtance which gave ta‘Buck@ye & PBRIT=
ticular Freight esdvantage in receiving shipments from the west
coast. The insignificance of Penusalt as & competitive ship-
per from Portland to the southesst in 1960 has been discussed
earller in this opinion. The record is devoild of evidence
to permit comparseble analysis for 195T7; but it does show that

in 1957 Penpsalt shipped into the southesstern market only 597

tgnao There is mo resson 4o suppose that in 1957 Pennsalt was

-Gl




& more vital competitive Tactor im the southsest then 1t was
/’;n 1960. |

Sc far as 0lin is concerned, at the time when 1t
entered into the sgreement, it had never manufactured sodium
chlorate for ssle or scld it enyvhere. Although it was study-
ing the deslirabllity of going into the business no daciéinn
to do go had beep made.

In short, vhen the sales egresment was made; both
Pennsalt and Ulin were far removed from the point of becomlng
actual competitors in the southesstern market, or aanyvihere
else. To say thet they were potentlial competitors stretches
the concept to the point where, im an antitrust context, 1t
is virtuelly mesningless. Th@ir relationship provides no
basls for applying the 233(53 violation rule sppliceble to
actual competitors whoe agree to &ivida territories end cus-
tomers bebtween themselves.

Sc that whether the sales agresment ls scrutinlzed
simply as & combract between & manufacturer and his sales
agant, aa&logoué to the manufacturer-distributor-dealer rela-

tionship dealt with in White Motors, or is examined with em-

phesis upon the stabtus of the parties as potentlial competitors,

the "rule of resson” read into the Sherman Act by Standard 01l

v

-~

Co. v. United States, 221 U.S, 1, 59-62 (1911) must be applied,

gud the evidence examined to &scerﬁ&injwheth@r the restreint

=B5e
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of trade which the sales agreement is sald to have imposed;
wes unr@asgn&hieo

V/éhe sales agreement did not impose the severe terri-
torigl or customer limitations which the Government clalms.
It did mot preclude 0lin from menufacturing scdium chlorate or
from purchasing it from Pennsalt’s competitors; snd if Olin
did either it wes free to sell the product to snybody outslde
of the southeast, and to anybody in the southeast other than
pulp or paper mills.

The agreement 41d not prevent Pennsalt from selling
godium chlorete to anyone in the United States, except pulp
and paper mlills in the southeast. ALl that it 4i1d was to pre-
vent Pennselt from selling through its own personnel godium
chlerate to pulp and paper mills in the southesst. Even 28 %o
the latter business Peunnsali competed through the instrumental-
ity of Olin, much se AmPot did through the Solvay Division
of Allled Chemlcal. '

The business which 0lin was able to generate was nof
large. The sales which 1t made under the agréemenﬁ in 1958
amounted to 1,113 toms, and in 1959 to 1,329 tons. In 1960,
after Pennsalt and Olin had sgreed to form Penn-0lin, 3,203
tons were sold. Olin enjoyed contscte and good will with

the buyers which Pennsalt lacked. The probabllities are
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that Pennpsalt was a@le'%@ compete more sffectively through
0lin than 1t could have without 0lim’s aséiat&maao In 1960,
the yvear of 1ts largest southeastern shipments and with 0lin's
hely@ Pennselt was only able to supply 9% of the total
%?,@359?6 +ons ehlipped intc the market. 0f the remsining
amount, Hooker end AmPot together gsupplled 91%. Even if
the sales agreemen®t be regarded as eliminabting Pennseld
from compebing for the business of the southeastern pulp and
paper menufscturers,; the exclusionary effect of the sgraement
wes not substantial.

So fer as @& Sherman Act violationm is concerned, the
regult must turn on the significance of the business prace-

tices in the terms of restraint of trade. United Stﬁﬁeafygifewx

Magonite Corporatiom, 316 U.S. 265, 280 {19h2). The sales

sgreement lmposed no unreasonable restraint of trede upon
godium chlorete in the southeast, aund d4id not violate Sectlion

3. of the Sherman Scth.
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| The Preduction Agreement /<
-

The gecond pre~Jjoint venbure agreement which the

Government attacks 1ls the sc-called “production asgreement”

entered into on February 3, 1958. This is refieccted in the
eé hd .

menorandun writiten the following dey by Mr. Logan, Vice
President of Clin. There he details & vigit which ke had the

precaeding day with top officisls of Pennseld. The memorandum

=~ "Drake {Pennsalt’s president) oute
lined thelr long-range Iintesrest ixn
ghlorate in the south and suggested
thet there was sgufficiesxnt that both
Pennselt snd 0M had to contribute
to sevicusly couslder Jolnt @a**vwvva

BB B ¥ B -

T ¢

LZ“?

"It is felt that neither 0¥ mor
Pepnsalt shouwnld move in the cehlorate
or perxchlorate field without kesp-
ing the obther perty dnformed and I
agreed toe do g0.

AT L A AR B R
"Bither party is to bring to the abe
tention of the other any unusual
agpecte of this business whick night
make it desirable to proces ﬁ Inre
ther with production plans.

a

 Theve is wo Justificstion for the clsim thet this
agreemandt d@a%r@§@é'&&l cpporbunities for com
Peoonselt and 0lin and that plans for independent sastern
production by sach compeny were thereby thwsrted. This wes

relther the intenbicn nor ithe effect of the asgrecment.




Its purpose, sccording %o Draks, was to maks cers

tain that 4iFf one perby decided to "go 1% slone” while the
joint venture was under considerstlon, the other perty would
e sc midvised since it would be futile for the latter to give

Farthar consideration to the Joint venbure. That the sgree-
ment wag 2ot designed to curtall individual market sntry or
£o thwart plens therefor is borne out by astlvities of the
serhles after the understanding had been resched.

In September 1958 - seven months afber the agreee
ment - 4he sgends Tor Penneslit’s annual management meebing
raiged for firm dzclsieon the gquestion whebher 1t would bulld
8 sodium chlorebe plant, and 1f so, whers. At the meetin
neld im November 1958, Gentebive epprovel was reachsd o build
& 30,000 ton godium chlorsie plant at calvert City, Fenbucnky,

20,000 $ons of which vould be sold as guch and 10,200 ftons of

44l
&3
¥4
joa
E
o
&
I
e
bl
o

which g@uié e devoted to the smmonium pershioce

f_ w - L
;@eu~£i The aschlon seken wes besged upon & sbtudy of the cspltsel

»
%«"

reguirenents snd profitenility of the venture reflecied in a

o
report of October 3k, 1238 frowm A. 8. Woodward, mansgsr of
engineering, to Tice Fresident Lalaunde. The purpose of Fenhe

s&it in going inte perchlorabtes Wa8 WO enable Fennsali inde-

~
g

. ——
amoniunm perch.orsate ig used ag 80 oxidizer for high energy
ﬁﬁ& ¢ missile propellants. Sodium <QJ%?Q@@ iz the rawv

u% Os vhﬁwF Q&m@ninm perehlore iJ made. The profit
the 1a 2 ; i : that which
L Trom vhioh produced both
feid i Fa ory Lo
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cog manufacture of sodium chlorate.

pendently to under

?emg@&lﬁggﬁggt@r@s&:Tﬁyg“piéﬁé,sﬁwﬁﬁﬁﬁawﬁﬁé@ﬁﬁiﬁééiﬂ%&é@ugh@nﬁ
o fer a8 Olin 1s concermed, the réa@yi is replete
with evidence that its Inberest 1in building a s@ﬂ&am chlorate
viant of its @wﬁiw&g not terminated by the producticn agree-
ment. Ellusﬁr&ﬁivé‘isfﬁﬁ@'sd}c&ilgavﬁhiﬁh@r report of the
Chemiscals Division which vas made m April 10, 1959. This

recommended that Olin enter ths sodiun chlorste business imme-
ddately by caas&ru@ﬁing‘@'lﬁgﬁés't@ﬁ sodium chicrate plant
adjacent to 1ts @Ki%ﬁiﬁg shl@rimﬁéc&usﬁi@ soda plant at Mack-
intosh, Alsbame. &% & @@@ﬁing mm,&pri%?16;a1§§9'gaﬁwsén rEpre=-
sentatives of the Chemlcalsg ﬁi?isi@ﬁ;éﬁiﬁ@@é@é?&ﬁ&*@@gffs the

s

proposed %&ekﬁmé&ah ﬁrsaéééi§&ﬁjﬁﬁﬁzﬁgeméﬁ énfﬁiei@@@iy abe
tractive to beiéppr@v@do The matter waszs not dropped, but

it was dztermined that there should be furbther @ﬁa@g‘@m cgrs
taliy specified polmits. In Uctober 1959Q the Chemicsls Division
Tiled another Whither weport which madse a definitive rseome
mendaticon thet sodlium chlorsbte be & wholly Olin project butb
that the plant be located at Chatianooge instesd of Heckine

tosh. ©lin’s corporgte staff 4id not disapprove or othervise

(&}

raport prior to the Joint venture
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view of
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tute to the or

&

ﬁ@c%zwm agreensnt the stultifying aflect on
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individusl competition by 0lin snd Pennzels

":;‘3

ment would oscribe %o 146, Ths sgreement 414 not comstituts

I

ar unredsonable restraint of trads in violaticn of §

complaind

A judgment will be entersed dismlissing the

The foregeing copinion conetibudes

faet wmi u@ﬁﬁlﬁﬁﬁﬁﬁ of Llaw r@gﬂaw@ by F.R.
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