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than on ,eviaence ·of , intent of lower-level manage
ment. .A.gain; ·con:fir:ny: ·to ·a:ppellees' alailn in ·the 
Ca'Se of .Alkali, 1. filscussed· m: appellee8' 

· brief on· pages 19 and 20; we made clear ·that Dia
mond .Alkali, ·in contrast •to· Pennsalt and Olin, had 
:never pr.eviously sold nor sodium chlo
rate; possessed no' ·basic -te'C:ib.nol©gy; and· had no chlo
Hne di0xide generating pI!ocess to .aid 'it in making 
sales.1 

Appellees further accuse us Df inconsistency (Ap,. 
pellees' Br. 20) in t4:l;t, to pro't'."e :erobability of Penn
salt entry, we relied upon a management decision that 
1nade a 30,000 to:p. chl.orc;).te-10,000 ton pe;rcblorate com

.. "'.ith .:). 31 
but that we . "would bar" IDBinag.en1ent evidence that 

. • . "'J Ii' • • ' · · 

. a:· hi pe!qhlorate 

1
the J?;roposal . . But in our 

(pp . . lt:15, we the down
."f.a:rd to in:v?.lv:m& only 
5,000 ton a;n,d out that 
at *lded 
perqel,'lt ,+efan'll tcwes an¢!.. a 42.7 
if half the capital , 

7 The market study Diamond's of 
technology and further Study and · 4evelopme11t o'f 
itechnology "in the eveiit ·tha,t Dla.m.ond copsiders en· 
teri.ng the sodium chlorate field" (DX 63, R. ''72'7). The absence 
of a. record of furthet · work thereby c-0il'.firnis .the continued 
existence of the fa.Ct.ors impeding'Din.mond's entry for the 
United States ' 22): · . · · 

See discussio!l of rates of retubi. iii Part h r '( c) irifra. 4.ppel· 
lee8" cliata.<;terization of the d'einand for p·erch1orate ·as "colhipsed" 
is Tiie appellees omit fttiro their de5cription· ( Ap· 
pellees' Br. '8) ' '0£ · the A'ugust 1960' · meniorandum · of tlie 
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A.ppellees also contend ( Ap1Jellees' Br. 27-29) that wo 
ighored the question whether those in the market recog
nized that Pemi and Olin were potential competitors. 
We discussed this matter on pag·es 18 to 20 of our brief. 
We also·noted (p. 57) that the long history ·of cooper
ation between Pennsalt and Olin in considering joint 
enti•y into the sodium chlorate market would make it 
highly probable that the company that firi;t enterecl 
''01tld be extremely aware of the potential intere:->t of 
th.e foresworn partner. 

(B) Al'l?ELLEES' CONTJ::N'l'IONS AS 'l'O OTIIER CUf,OR-.\lJl~ALI 

POTENTIAL ENTM.NTS 

Ctu•iously, considering the vigor with whieh appel
lees resist the proposition that Pennsalt and Olin were> 
probable entrants, they nonetheless clain1 that sub
stantially all members of the chlor-alkali industry were 
"potential competitors" (A.ppellec>s' Br. 5, 11) and 
that this :fact dete1Ted the appellees fron1 enter
ing independently. But the district court nei the1· 
made such a :fina:ing nor relied upon the supposed po
tential entry of all other chlor-alkali producer::; to :::up
port its conclusion that neither Pennsalt nor Olin 
would have enterecl independently.0 

Defense Depu.rtment the stn.tement that in HHH: the l'('qnirt>· 
ments of the Depn,rtment might possibly exceed, nt least tem
porn,rily, the •total proclnctive cnpacity of current producer:> (R.. 
836). At thetrfal in 1961, n.n Americn.n Potnsh officin.1 te~tifiecl thut 
he nnticipu.ted further increnses in perchlorate. demn.nd (R. 19) . 

()The district oourt did point t.o the n.unomlCed entry or Pittc:
blll;gh Plate Gln.ss Company in. July 1961 (with n. projectl'cl 
cnpa.city of 10,000 tons) as a. factor ill its coudusion thnt Olin, 
afte1• the joint venture ngreement wns executed, would find incli
viclun.l entry "eveu less inviting thnn theretofore'' (R. 824:). 
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Appellees' also point to th~ supl)osed potential com"' 
petftiun 0f o'th~± chloi'"'alka:li firms as supporting the 
legality 6f the· joint venture. even :wel'e the p.t'obability 
of indt:!pehdent entry to be assumed (Appellees' Br. 
25-29). But their claim that othe:r members of the 
chlor-alkali industry were probable_ entrants does 
not Withstand scrutiny,1° and they confuse speculative 
posstbility with pllobability. 

In fact,. appelle-es do not deny that the . record 
showed that Pennsalt and Olin were ~n1ong the four 
nrost likely potential entrants.11 Since the industry was 

Since we disagree with that court's evaluaition 0£ how prob
a:ble Olin's 'entry was at th~ time of the venture; the "even less 
inviting" evaluation is also suspect. 

10 See cliscus.gion, Br. for .the United States 18-24 . .A.ppellees' 
analysis,· for example, fails to n9te tliat .American Cyanamid, 
·Ohip.Il1an, Diamond Alkali, Dow, I{'M:C, Kaiser, Stauffe1·; Vir
ginia, Oh~cals, and Wyandotte h~d :not engaged in the oommer
ci·itl .manufacture or significant sale o-£ sodium chlorate. Nor had 
any of these comparues a chlorine dioxide generating process, an 
importan't qualiliec'ition £or the sncce.ss1ul marketing of sodium 
chlotate (see p. 10, 11. 6, sw.p1'a/ Br. for the United States 22, 
p.. 14) . Nor does the appellees' analysis consider the ques
tion of tho availability of suita;ble plant sites. See, e.g., DX 85, 
p. 2. N1n~ do~ it pi.Irpoi't to consider the susta.ined nature 0£ the 
interest n'Or th.e special: economic ineentive. C£. Br. for the 
United States 39, ~51. Moreover, n.ppellees' undiscriminat
ing assertions that the companies had an "interest'' or "cousicl
ered entry" oi' "sold Ghemicals'> giosses over the :important 
l[milifrcations '.te'Vealed by 'the coln:pany-by-company analysis set 
forth on pages 18-24 of the Brief for t}le United States. For 
an example, while appellees 1as.sert that Chipman sokl chemicals 
to th1=1 p'lllp llhd paper iudustry (.A.ppelle-es' Br. 2e), 'the :fact is 
that Chipma11 metely tesold purch.asetl cltlorate to a paper mili 
1lext ~oor to its pl~t :in PasadenaJ 'I'extts (Tr. Wl-152) a.nd did 
not "engage .actively in the paper business" ('.fr. 192, 203). 

11 Br. £ot· the United State8, 1'8-24, Mt, 
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highly concentrated (and indeed, as of the remand, 
remained so with Pittsbu:rgh Plate Glass as the only 
en-frant other than Penn~Olin), the elimination by the 
joint ventru.·e of one of the three inost probalJle potential 
entrants was unla'Wful. 

(C) L\l'PELLEES' CONTENTIONS AS TO M.\N.\OEflL\L INTENT 

Fin~lly, we briefly ttun to what must be the nub of 
a}Jpellees' claim-the inviolability of evidence of 1110.11-

agerial intent-which was also the focus of the dis
trict coiu·t's decision. Appellees stress the importance 
of evidence of Pennsalt's and Olin's "establi5ilied in
vestment policy" as being a conclusive barrier to in
dependent entry (Appellees' Br. 6-10, 20-21). We 
hu\e already stated, at length, why it i:-; inappro
priate to attribute contro:µi,ng significance to such evi
dence, particularly where, as here, all managerial de
tern:rinations were made with an existing- as~umption 

that the joint venture was an alternati"ve to independ
ent entry (Br. for the United State~ 37). But, in 
addition, the danger of such a reliance is demon
strated here since the facts simply do not justify the 
heavy weig·ht appellees would place on them. 

Appellees in effect argue : since 1957 Pennsalt has 
required a minimum rate of i·eturn of 25 percent on 
its investment; the projected retm:n for the 25,000 
ton chlorate-5,000 ton perchlorate plant considered by 
Pennsalt in 1959 showed a projected rehu·n, in April 
1959, of 24.1 percent; and the 0.9 percent disparity 
would have led to i·ejection of the project (Appellees' 
Br. 8). However, the record reveals that Penn-
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·s8:1!t· iits~J£ \ haa •ca.lc11.lated· m: Jiainuary. 1959.that if the 
25,000· 'to~ chlo<:rate:-5;Q00 ton•·f)erchlorta;ie · plant were 
financed JJ,y Peiwsait .aI<i>ne'; !i t · would-yi'eld-a-26.2 per
cent. re1n1I'll ' be:fiore taxes....!..()¥ er . tht3 25 ·peraent inv,esi=
meht ' lJ'linimuin.,;...._~di 'thab·d,'f ·:half the : capi'ta<lr re
q1\lired· ·was borrowed at 6 tpeli'cent, the 111ro~ect ·WoJ.tld 
yield a 42;'i p·er.cent rett1Lrn1to ;Bennsalt. 'rhe;district court 
s0. £6i.ln0.· (R.; 834Jand foom©te).. · It \'1as·H:i,J ru:ma:uy ot 
1:9591· tliarl: ·fPennsalt:'-s .. management -deter.mined that 
:fU:11he11 '. e~nsideratfon .. of :independent· entry .. w:0uld, be 
postponed: until af.te:r joint iv-entw.'~ discw§sions with 
Olin ·and would· ·be- recons6:de1·ed only··if : Olin did not 
de~e :to proceed further with the jo:int ventttre (P-X 

I , , · ' ,, t • • • • • t •• I .. l 

154,. R. 52-t)., Moroover, .eontrary.,to appelJ..ees '. a,~ser-
ti0n "( .Ap]?ellees' · Bt. '8) ; 1 fili.e go-ve;rnment's statement 

~{l~t P~P..bsalt' h~~t'p~oje~t~ a yield of. ~.7 P.~rc~~t on 
~ ind:e])en,d.ently-~"\Vlle4 chlora:te-pe,rqhlor.ate p}ant is 
a:ceu.srate/~· , . · · " : .. 1 • • 

·. · :Again ielying ·on eVid'.ence of management :in.tent, 
~~-Qugb .. il~~ .o~ .a spe~iftc ,inV.e~fuie~t J?ciiicy, a.ppellees 

l : I • ~ ' . . 'I s I • • . >2 x11~ .pr<rjee~i9~ o~. ~ - ~.9:2 p~rce)lt p.nd a ~·1 pei·Qe~t return 
~\·~: c9p.t~¥l~<;l, ill. f:~l?,les .fl~ su~d .YI of, a. co~~ •. estimf\~ ~ocu
ment dn.ted January 28, 1959 (PX 153, R. 516;-522)., .p.r~Eai:ed 
pursuant to ·the request of November 11, 1958 (DX 1, pn.r. 3, R. 
661) for a. cost estima.te on a ~0,000-5,000 chlorate-perchlorate 
plant to be built by P ennsa.lt alone (R. 84; 128-130; 833-834). 
The portion of the lower court's opinion cited by a.ppellees to 
support their claim tha.t Pennsalt's p1·ojectio11 of 42.7 percent p1·e
supposed jomt entry (R. 8~9) explicitly refers to different cost 
estimates, dated April 10, 1959 (PX 165, R. 525-526), prepn.red 
pursuo.nt to the request of J anuary 23, 1959 for "data for discus
.sion with Olin-Mlll.thieson" (PX 154, par. B.3., R. 524) . See R. 828. 
Even these late1· projections were "basecl 011 the earlier calcula
tions" (R. 525), and there is, in fact, notbiug in them to indicate 
tha,t even they were inapplicable to a Pe.nnsa.lt-only venture. 
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siurilarly overstress the possihility that Olin woul<l 
have been detel!1·ed from independent entry beett-1,1.Se 
an adequate rate of re~·n depended upon the bo1'
rowing feature of the joint ventu1·e (AppeUees' Bl.·. 
9-11) .13 But Pennsalt and Olin did u1 fact under .. 
take a joip,t project, without borrowing-, and on terms 
which provided only a 10.1 pe110ent investment retm:l\ . 
.A.ppellees now protest that the inability of Penn
Olin to borrow was due to the pendenoy 0£ this action 
(.A.ppellees' Br. 10). But the parties made theh 
:final deeision to p11oceed at ~ time when they knew 
that the "Department of Justice compluint is serious'' 

13 Olin could luwe bor;rowed money on its own to gain }eve-r
age profit. But the district court, ngn.in pr('.occupied with e.'t'i~ 
dence o.f jntent, tnerely stated tha~ while Oli11 could hn.rn clone 
so the "i:ecord containi;; np sqggestion tlui.t Olin would Juw~ 
done so" (R. 821). The. com·t nlso reforred t-0 testimony thnt a lonu 
to n. jointly-owned subsid.in.ry ne.ed not bo c.onsolidn.ted in the 
parents' finn.n.cial st..'\.tement, whereas n. loan of n. wh0Uy-9wn~4 
subsidiary would nppear ns nn. obligation on a. c.onsolidnted bn,ltmce 
sheet. This accounting difference, howe\?er, does not necessarily 
make the borrowing footm"e of o. joint ve-nture fu11dnme11tn.l1y dif
ferent from hoJTowing by a wholly-owned sub~idiary, since the 
credit of the parents is, ns n. prn.eticnl mn.tter, ns much n.t stake"' hen 
the joint Vf>l1tu.re lbarrows' !\$ when the parents do themselves 
(li. 559, 58~, ~Ba-58~). . 
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(R. 818) and thus·· WeDe aware· of futµTe · borrpwing· · 
problems.14 

ERWil~ N. GRISWOLD., 
S0Ucito1· General. 

DONALD F. TURNER, 

Assista;nt 4.ttormey Genercil. 
DAJ.~IEL M. FRIEDMAN, 

Assistant to the S()licitor Genm·al. 

DECEMBER, 1967. 

EDWIN M. ZIMMERMAN, 
ROBERT K, BAKER, 
j AMES 8. CAMPBELL, 

Attorneys. 

H Appellees' willingness to foreg0 the borrowing of capital 
by the ·joint venture may in :fact reflect nothing more· than a 
realization tha;t the impol'ltance of the leverage effect declines 
when companies are investing in more than one project. Hence, 
Pennsalt's President, Mr. Drake, testified : 

If you have more than one project, however, and de
mand for more money than is represented .by that one 
project, the yardstick you use in evaluating the fbenefirt; 
to Pennsalt from one project versus another has to as
sume that you'l' b..orrowed jiwuk a'l'e put into the pot, Mlil 
the total, of '!fiOU'l' acq?,1/m11.dated funds and yD'l.i'l' bor1•owed 
fwnda are then aZZocated· to specifto tp?VJjeots in te'rmS of 
the totaZ inveat'l7wnt in that pToject. It ha6 to be that way. 
[Emphasis supplied. Record on First Appeal 1012.] 



SUPPLEMENTAL APPENDIX 

Record references in this brief to exhibits are to the 
pages at which they are printed. Appellant's Appendix 
(Br. at 59-60) indicates the pages of the trial transcript 
at which all such exhibits were offered or admitted, except 
for the following: 

Offered 
Ex}libit and Admitted 

DX 1 Tr. A. 819 

DX 2 Tr~ A. 819 
DX 38 Tr. A. 820 


