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Appellees also confend (Appellees’ Br. 27-29) that we
ignored the question whether those in the market recog-
nized that Peni and Olin were potential competitors.
‘We discussed this matter on pages 18 to 20 of our hrief.
We also'noted (p. 57) that the long history of cooper-
ation between Pennsalt and Olin in considering joint
entry into the sodium chlorate market would make it
highly probable that the company that first entered
would be extremely aware of the potential interest of
the foresworn partner.

(B) APPELLEES’ CONTENTIONS AS TO OTUER CILOR-ALKALI
POTENTIAYL BENTRANTS
Curiously, considering the vigor with which appel-
lees resist the proposition that Pennsalt and Olin were
probable entrants, they nonetheless claim that sub-
stantially all members of the chlor-alkali industry were
“potential competitors’ (Appellees’ Br. 5, 11) and
that this fact deterrved the appellees from enter-
ing independently. But the distriet court neither
made such a finding nor relied upon the supposed po-
tential entry of all other ehlor-alkali producers to sup-
port its conclusion that neither Pennsalt nor Olin
would have entered independently.’

Defense Department the statement that in 1964 the require-
ments of the Department might possibly exceed, at least tem-
porarily, the fotal productive eapacity of current producers (R.
835). At the trial in 1961, an American Potnsh official testified that
he anticipated further increases in perchlorate demand (R. 19).

? The district court did point to the announced entry of Pitts-
burgh Plate Glass Company in July 1961 (with a projected
capacity of 15,000 tons) as a factor in its conclusion that Olin,
after the joint venture agreement was executed, would find indi-
vidual entry “even less inviting than theretofore” (R. 824).
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Appellees algo point to the supposed potential com=
petition of othér chlor-alkali firins as supporting the
legality of the joint venture even were the probability
of independent entry to be assumed (Appellees’ Br.
25-29). But their claim that other members of the
chlor-alkali industry were probable entrants does
not withstand serutiny,* and they confuse speculative
possibility with probability,

In fact, appellees do not deny that the.record
showed that Pennsalt and Olin were among the four
most likely potential entrants. Since the industry was

Since we disagree with that court’s evaluation of how prob-
#ble Olin’s entry was at the time of the venture, the “even less
inviting” evaluation is also suspect.

1% See discussion, Br. for the United States 18-24. Appellees’
analysis, for example, fails to note that American Cyanamid,
Chipnian, Diamond Alkali, Dotw, FMC, Kaiger, Stauffer; Vir-
ginia Chemicals, and Wyandotte had 1ot engaged in the commer-
clal manufacture or significant sale of sodium chlorate. Nor had
any of these companies a chlorine dioxide generating process, an
important qualificition for the successful marketing of sodiwm
c¢hlorate (sée p. 10, n. 6, supra; Br. for the United States 22,
n. 14). Nor does the appellees’ analysis consider the ques-
tion of the availability of suitable plant sites. See, ¢.g., DX 85,
p. 2. Nor does it purport to consider the sustained nature of the
interest nor the special economic incentive. Cf. Br. for the
United States 39, 40-51. Moreover, appellees’ undiseriminat-
ing assertions that the companies had an “interest” or “consid-
éred entry” or “sold chemicals” glosses over the important
yualifications evealed by the company-by-company analysis set
forth on pages 18-24 of the Brief for the United States. For
an example, while appellees assert that Chipman sold chemicals
to the pulp and paper industry (Appelless’ Br. 26), the fact is
that Chipman mérely resold pupchased ¢hlorate to a paper mill
hext door to its plant in Pasadenay Texns (Tr. 151-152) and did
not “engage actively in the paper business” (Tr. 192, 203),

1 Br. for the United States, 18-24, 58,
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highly concentrated (and indeed, as of the remand,
remained so with Pittsburgh Plate Glass as the only
entrant other than Penn-Olin), the elimination by the
joint venture of one of the three most prohable potential
entrants was unlawful

(C) APPELLEES’ CONTENTIONS AS TO MANAGERLAL INTENT

Finally, we briefly turn to what must be the nub of
appellees’ claim—the inviolahility of evidence of man-
agerial intent—which was also the focus of the dis-
triet eourt’s decision. Appellees stress the importance
of evidence of Pennsalt’s and Olin’s “established in-
vestment policy’” as being a conclusive barrier to in-
dependent entry (Appellees’ Br. 6-10, 20-21). We
have already stated, at length, why it is inappro-
priate to attribute controlling significance to such evi-
dence, particularly where, as here, all managerial de-
terminations were made with an existing assumption
that the joint venture was an alternative to independ-
ent entry (Br. for the United States 37). But, in
addition, the danger of such a reliance is demon-
strated here since the facts simply do not justify the
heavy weight appellees would place on them.

Appellees in effect argue: since 1957 Pennsalt has
vequired a minimum rate of return of 25 percent on
its investment; the projected returnm for the 25,000
ton chlorate-5,000 ton perchlorate plant considered by
Pennsalt in 1959 showed a projected return, in April
1959, of 24.1 percent; and the 0.9 percent disparity
would have led to rejection of the project (Appellees’
Br. 8). However, the record reveals that Penn-
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salt: itself  had caleulated in Janhuary: 1959.that if the
25,000 ton chlorate-5;,000 ton' perchlorate plant werée
financed by Perngalt alone; it would yield a-26.2 per-
éeént retutrn before taxes—over-the 25 percent invest-
ment ‘minimum-—and ‘that if ‘half. the: capital! re-
quired was borrowed at 6 percent, the project wonld
yield a 42.7 percent returnto Pennsalt. Thedistriet court
so. found (R. 834:and footnote). It was-in.January of
1959 - that Pennsalt’s management determined that
further’ consideration :of independént-entry - would be
postponed: until after joint venture discussions with
Olin and would ‘be reconsidered onlyif:Qlin did not
desire to proceed further with the joint venture (PX
154, R. 524), Moreover, econtrary to appellees’. asser-
tion "(Appellees’ Br. '8), the government’s statement
that Perinsalt hgrd'p;tfojecte‘d a yield of 42.7 percent on
an independently-owned chlorate-perchlorate plant is
a;ccma%_.!?"__ Ywrow oo SR e . )

"' 'Again relying on evidence of management intent,
though not on a specific investment policy, appellees
TEC T 000e a0 L b v o W

% The. projections of a 26.2 percent and a 42.7 percent return
are; contgined in Tables IIT and VI of,a cost, estimatp docu-
ment dated January 28, 1959 (PX 158, R. 516-522), prepared
pursuant to the request of November 11, 1958 (DX 1, par. 3, R.
661) for a cost estimate on a 20,000-5,000 chlorate-perchlorate
plant to be built by Pennsalt alone (R. 84: 128-130; 833-834).
The portion of the lower court’s opinion cited by appellees to
support their claim that Pennsalt’s projection of 42.7 percent pre-
supposed joint entry (R. 829) explicitly refers to different cost
estimates, dated April 10, 1959 (PX 165, R. 525-526), prepared
pursuant to the request of January 28, 1959 for “data for discus-
sion with Olini-Mathieson” (PX 154, par. B.3, R. 524). See R. 828.
Even these later projections were “based on the earlier caleula-
tions” (R. 525), and there is, in fact, nothing in themn to indicate
that even they were inapplicable to a Pennsalt-only venture,
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similarly overstress the possihility that QOlin would
have been deterred from independent entry hecause
an adequiate rate of return depended upon the hor-
rowing feature of the joint venture (Appellees’ Bz,
9-11).* But Pennsalt and Olin did in fact under-
take a joint project, without borrowing, and on terms
which provided only a 10.1 percent investment refurn.
Appellees now protest that the inability of Penn-
Olin to borrow was due to the pendency of this action
(Appellees’ Br. 10). But the parties made their
final decision to proceed at g time when they kmew
that the “Department of Justice complaint is serious”’

13 Qlin could have borrowed money on its own to gain lever-
age profit. But the district court, again preoccupied with evi-
dence of intent, merely stated that while Olin could have done
so the “record contains np suggestion that Olin would have
done s0” (R. §21). The court also referred to testimony that o loan
to a jointly-owned subsidiary need not be consolidated in the
parents’ financial statement, whereas a loan of a wholly-owned
subsidiary would appear as an obligation on a consolidated balance
sheet. This accounting difference, however, does not necessarily
malke the borrowing featurs of n joint venture fundamentally dif-
ferent from borrowing by a wholly-owned subsidiary, since the
credit of the parents is, ns o practieal matter, as much at stake when
the joint venturs borrows as when fhe parents do themselves
(R. 559, 582, p83-584).
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(R. 818) and thus were aware of future horrowing
problems.™ p ¥ % " W :
ErwIN N. GRISWOLD,

Solicitor General.
Donarp F. TURNER,

Assistant Attorney General.

Danien M. FRIEDMAN,
Assistant to the Solicitor General.

Epwin M. ZIMMERMAN,

RoBERT K. BAKER,

James S. CAMPBELL,
Attorneys.
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11 Appellees’ willingness to forego the borrowing of capital
by the joint venture may in fact reflect nothing more than a
realization that the importance of the leverage effect declines
when companies are investing in more than one project. Hence,
Pennsalt’s President, Mr. Drake, testified :

If you have more than one project, howsever, and de-
mand for more money than is represented by that one
project, the yardstick you use in evaluating the benefit
to Pennsalt from one project versus another has to as-
sume that your borrowed funds are put into the pot, and
the total of your acoumulated funds and your borrowed
funds are them allocated: to specific projects in terms of
the total inwvestmeni wn that preject., It has to ‘be that wajy.
[Emphasis supplied. Record on First Appeal 1012.]
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SUPPLEMENTAL APPENDIX

Record references in this brief to exhibits are to the
pages at which they are printed. Appellant’s Appendix
(Br. at 59-60) indicates the pages of the trial transcript
at which all such exhibits were offered or admitted, except
for the following:

Offered

Exhibit and Admitted
DX 1 Tr. A. 819
DX 2 Tr. A. 819

DX 38 Tr. A. 820



