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(1) 

THE COMCAST/NBC UNIVERSAL MERGER: 
WHAT DOES THE FUTURE HOLD FOR COM-
PETITION AND CONSUMERS? 

THURSDAY, FEBRUARY 4, 2010 

U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST, COMPETITION POLICY, 

AND CONSUMER RIGHTS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:36 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Herb Kohl, Chair-
man of the Subcommittee, presiding. 

Present: Senators Kohl, Feingold, Klobuchar, Kaufman, Specter, 
Franken, and Hatch. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Chairman KOHL. All right. We will commence the hearing at this 
time. I need to notify all here that at around 3 o’clock we will have 
two votes, and we will try to see to it that the votes do not interfere 
unnecessarily with this hearing, although there may be some mod-
est interruption. 

Today we examine the merger between Comcast and NBC Uni-
versal. The combination of NBC’s content holdings with Comcast’s 
distribution power would create a media powerhouse of unmatched 
size and scope which, if approved, will have far-reaching con-
sequences for competition and consumers. 

Comcast is the Nation’s largest and most powerful cable tele-
vision company—with 24 million pay TV subscribers and the domi-
nant share of customers in the markets it serves. It now seeks to 
acquire NBC Universal, which includes the family of NBC broad-
casting and cable networks, 25 local NBC and Telemundo stations 
in some of the Nation’s largest cities, and the Universal Pictures 
Movie Studios. NBC has some of the most popular programs on tel-
evision—from the Olympics, to NFL football, to NBC news pro-
gramming, to entertainment programs ranging from ‘‘The Tonight 
Show’’ to ‘‘The Office,’’ to give just a few examples. We are wit-
nessing the creation of a media conglomerate which is likely to 
greatly impact both what consumers pay for cable television and 
the ability of other pay television companies to compete fairly in 
the market. 

The highly concentrated nature of the cable TV industry and the 
limited choices available to consumers have long concerned this 
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Subcommittee. Rather than compete with each other, large incum-
bent cable companies have often divided the country into regional 
clusters in which their market share of pay TV viewers reach as 
much as 70 percent or higher. Consumers suffer from annual cable 
rate increases running for the last decade about triple the rate of 
inflation. While recent years have seen the emergence of satellite 
and phone company competitors, these competitors face consider-
able obstacles, including difficulties obtaining programming owned 
by the cable giants and steep price increases when they are able 
to obtain that programming. Now, because of NBC’s must-have pro-
gramming, many fear this merger has the potential to make these 
obstacles even worse. 

There are four principal areas of concern raised by this merger. 
First, will this deal create the possibility that Comcast will deny 
‘‘must-have’’ NBC programming to its rival pay TV services or un-
reasonably raise the price of this programming? Second, will 
Comcast move NBC programming now enjoyed by millions of 
Americans on free broadcast TV to pay cable TV? Third, will this 
deal make it significantly more difficult for independent program-
mers to have Comcast carry their new cable networks? 

And, fourth, we must pay particular attention to the effects of 
this merger on a new and promising form of competition, namely, 
video programming on the Internet. The widespread deployment of 
broadband Internet in millions of consumers’ homes has led to a 
growing phenomenon of ‘‘cord cutting’’—consumers dropping their 
pay TV subscriptions and watching full-length television program-
ming via high-speed Internet connections. But we have recently 
heard concerns from programmers that cable TV companies are de-
manding restrictions on their ability to show their programming on 
the Internet. We must be vigilant to ensure that the market 
strength created by this merger does not give the combined com-
pany the ability to stifle this new innovative form of competition 
over the Internet. Moreover, NBC owns a significant share in Hulu, 
one of the largest providers of video content on the Internet, and 
there are real concerns regarding its future and its ability to access 
NBC content after the merger. 

So the role of the antitrust regulators at the Justice Department 
and the FCC will be vital to preserving competition. Should these 
agencies decide to allow this merger, we believe it is essential that 
they insist on strong conditions to protect consumers. Comcast has 
already pledged to adhere to a number of commitments with re-
spect to this merger. We appreciate that effort. However, those 
commitments are only a starting point to determine what condi-
tions will be necessary to protect consumers. And it is essential, in 
our opinion, that you, Mr. Roberts and Mr. Zucker, explain to us 
today and the American people how the creation of this media con-
glomerate will serve the interests of the American people, not just 
the interests of your companies. I know you feel the same way 
about it, and it is in that spirit that we are conducting this hear-
ing. 

We now turn to the Subcommittee’s Ranking Member, Senator 
Hatch. 
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STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

Senator HATCH. Well, thank you, Mr. Chairman. I welcome all of 
you here today to help us to understand this better. Thank you, 
Mr. Chairman, for holding this hearing and for your continued will-
ingness to conduct these proceedings in a fair and bipartisan man-
ner. I have enjoyed the spirit of cooperation and openness that has 
permeated in all of this Subcommittee’s business, and I look for-
ward to working with you for another year. 

If only more people in Washington would follow our example here 
in the Senate Antitrust Committee, the world would be a much bet-
ter place, as far as I am concerned. However, I do have Senator 
Schumer now working with us on another matter. That is a very 
good thing. And, Franken, I am looking toward you now. 

[Laughter.] 
Senator HATCH. Now, as we kick off another year of work on 

issues relating to competition and consumer protection, we turn to 
what I believe is an interesting and important issue, namely, the 
proposed merger between Comcast and NBC Universal. Both of 
these companies are iconic in their respective industries, and this 
transaction has inspired no small amount of interest and concern 
in the media and among consumers. And, in many respects, I be-
lieve these worries are justified. 

In recent years, even as more competitors have entered the video 
distribution market, and as we have seen improvements in innova-
tion and technology, cable prices have continued to rise at rates 
that are difficult to understand. This market is by all accounts a 
dog-eat-dog world, and over the past few years, we have seen com-
panies, including Comcast, use every advantage at their disposal to 
beat out their competitors. In many respects, this is to be expected. 
After all, competition is the essence of our free market system. But 
in this particular industry, these tactics can have a tendency to 
harm consumers by increasing their prices or affecting their serv-
ices. 

Over the course of this hearing, I hope to get a little better pic-
ture as to how this merger will affect this dynamic. And while this 
proposed union has some horizontal implications, it appears to me 
to be predominantly a vertical merger. 

True enough, both Comcast and NBC Universal are players in 
the video content market, and there are legitimate questions re-
garding the potential impact of putting their respective content 
under the same banner. However, at this point I think the more 
important questions arise when the vertical aspects of the merger 
are examined. 

The implications of the vertical integration of the country’s lead-
ing video distributor and one of its leading content providers hap-
pen to be significant and more than worthy of our attention. While 
horizontal mergers tend to receive more criticism and scrutiny, 
vertical mergers also have the potential to result in significant fore-
closure of competition and violation of our Nation’s antitrust laws. 
That being the case, I have a number of questions as to whether 
as a result of this merger consumers will benefit because of in-
creased efficiencies or whether Comcast will be able to use NBC 
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Universal’s content as a weapon to harm competitors and, as a re-
sult, pass along costs to consumers. 

When it comes to reviewing mergers, the Congress plays a sec-
ondary role. Both the Justice Department and the FCC are charged 
with preserving competition and protecting consumers, and I am 
confident that this transaction will receive a full and exhaustive re-
view by them. 

Today I expect we will have an open and robust debate over the 
relevant issues which should give us an idea as to what issues the 
reviewing agencies will consider when they go over the data. 

Thank you once again, Mr. Chairman, and I look forward to ex-
amining these issues in today’s proceedings. 

Chairman KOHL. Thank you very much, Senator Hatch. 
We will turn to other members of the Committee for their open-

ing statements, and we hope you will be relatively brief. Senator 
Klobuchar. 

STATEMENT OF HON. AMY KLOBUCHAR, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator KLOBUCHAR. We will be brief, Senator Kohl, because I 
understand we want to get the witnesses started before the votes. 
Thank you for convening this important hearing. This is the Sub-
committee on Antitrust, Competition Policy, and Consumer Rights. 
That is a name that we take seriously. We are interested in fig-
uring out what the impact of this merger will be on the consumer 
and not just on business. 

On the one hand, you do have an industry, as Senator Hatch ac-
knowledged, that is rapidly changing. We know that the television 
and video markets are in a state of flux. But we also know that 
consumers, especially younger consumers, want to be able to watch 
programming at a time and place that is convenient to them. They 
use DVRs and video on demand. They stream content over the 
Internet. They watch television shows on mobile devices. So we un-
derstand that traditional cable delivery is not what it used to be. 
But, on the other hand, we also know that we have seen increased 
cable rates from $22.35 per month in 1995 to $49.65 per month in 
2008. So there is a balance of concerns here, and I am looking very 
forward to hearing from the witnesses as we evaluate this merger. 

Chairman KOHL. Thank you very much. 
Senator Kaufman. 

STATEMENT OF HON. EDWARD E. KAUFMAN, A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator KAUFMAN. Thank you, Chairman Kohl. 
When I look at my home State of Delaware, I am deeply con-

cerned about competition in the video content distribution market. 
While there are alternative video players in Delaware, Comcast is 
by far the largest in my State. My major concern is that Dela-
wareans have access to the widest range of programming, whether 
they receive the programming through cable, satellite, or Internet. 
I am skeptical about how merging NBC into Comcast will help and 
am worried that it will ultimately harm independent content pro-
ducers. 
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I am sure that the Department of Justice and the FCC have good 
people who are taking great care to review this merger as we 
speak, and I genuinely and eagerly await their comments and judg-
ment. In the event that they approve the merger, I look forward 
to seeing what conditions they propose to ensure that this merger 
serves the public interest by leading to greater choice and more di-
verse content, lower prices, and improved customer service. 

In the meantime, I want to thank you, Mr. Chairman, for holding 
this hearing so we can talk to the witnesses and get information. 
Thank you. 

Chairman KOHL. Thank you, Senator Kaufman. 
Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Thank you, Mr. Chairman. 
I approach the hearing with a little different perspective because 

I know Comcast and I know Brian Roberts and I know his father, 
Ralph Roberts. So I am in a position to attest to a number of crit-
ical factors evaluating whether this merger ought to occur. 

One factor that I can attest to is they are really very good cor-
porate citizens. Another I can attest to is that the competency of 
their management is brilliant. Ralph Roberts, the distinguished 
gentleman sitting behind Brian Roberts, founded this company in 
1963 in a small town in Mississippi with 1,200 customers, and they 
have grown in size to have almost 24 million customers and 
100,000 employees operating in 40 States and the District of Co-
lumbia because of their competency and the service which they 
have provided. They have a tower which now distinguishes the 
Philadelphia skyline, and they have a great deal to offer and a 
great record. 

Just a little on a personal note. Several years ago, I noted that 
Comcast borrowed $7 billion, and I was a little surprised because 
I knew of Ralph Roberts, I knew of Brian Roberts. Brian plays 
squash with my son. They were Gold Medal winners at the Macca-
bean squash tournament. And when I next saw Ralph and Brian, 
and I said, ‘‘Hey, I am a little worried about you guys, $7 billion? 
Are you going to be able to pay it back? ’’ And the winds have been 
at their back and they are risk takers. So when Senator Hatch 
talks about competition, that is America, and this company are 
competitors. But they also are servers. They did not get almost 24 
million customers when there is a lot of competition out there with-
out being able to provide good service. 

General Electric is their partner, a 49-percent partner. I always 
wonder why anyone goes into a business at 49-percent, especially 
General Electric. And the answer is that General Electric has a lot 
of confidence in Brian Roberts and Comcast, and they are willing 
to take a lesser position because they want this company to man-
age a big chunk of their assets. And it speaks very well of Comcast. 

I could speak longer, but I see the red light is on, and I know 
what it is like to chair from that central position, so I will cease 
and desist now. But the questions posed by the members so far are 
very valid questions, and I have had extensive discussions and 
have confidence that they have very comprehensive answers. 
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Thank you, Mr. Chairman. 
Chairman KOHL. Thank you very much, Senator Specter. 
Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman. 
Like Senator Specter, I come to this hearing with a slightly dif-

ferent perspective. As some of you may know, though I am on the 
Judiciary Committee, I am not a lawyer. But I used to be in show 
business. In fact, I worked for years for NBC, and I really feel I 
owe a lot to NBC. 

But what I know from my previous career has given me reason 
to be concerned—and let me phrase that ‘‘very concerned’’—about 
the potential merger of Comcast and NBC Universal. 

Let me start with something pretty basic. It matters who runs 
our media companies. The media are our source of entertainment. 
They are also the way we get our information about the world. So 
when the same company that produces the programs runs the 
pipes that bring us those programs, we have a reason to be nerv-
ous. 

I was at NBC in the 1970s, 1980s, and 1990s—but in the 1990s, 
that is when fin-syn, the financial interest and syndication rules— 
most commonly known as fin-syn—were relaxed and then essen-
tially eliminated. And until then, fin-syn rules had prevented net-
works from owning more than a very small portion of the programs 
that they aired. This was to prevent an inherent conflict of interest. 

At that time NBC executives, including Rick Cotton over there, 
testified that gutting fin-syn would not lead the network to favor 
its own programming. To the contrary, the NBC President at the 
time declared, ‘‘It is in our self-interest to do everything we can do 
to promote a strong, independent production community.’’ But by 
1992, NBC was the single largest supplier of its own prime-time 
programming. Today, if an independent producer wants to get its 
show on NBC’s schedule, or any network’s schedule, it is routine 
practice—and you guys know it—for the network to demand at 
least part ownership of the show. It will affect your placement on 
the schedule, whether you are on the schedule or not, and where 
in the schedule you are. And that is just a fact. And this was com-
pletely contrary to what NBC and the other networks said they 
would do when they were trying to get fin-syn rescinded. 

So while I commend NBCU and Comcast for making voluntary 
commitments as part of this merger, you will have to excuse me if 
I don’t trust these promises. And that is from experience in this 
business. 

Now, to make matters worse, after fin-syn was rescinded, studios 
started buying up networks. It opened the way for the studios to 
buy the networks. Disney bought ABC. Viacom, which owns Para-
mount, bought CBS. And I am worried that this merger could set 
off another round of media consolidation. The next thing we know, 
AT&T and Verizon may decide that they also have to buy a Holly-
wood studio and a network in order to compete. And that would 
hurt the ability of Minnesotans and people around the country to 
get access to important information, and it will make their cable 
bills go up. 
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I look forward to hearing today’s testimony and the opportunity 
to discuss some of these important issues with you all in more 
depth. 

Thank you. 
Chairman KOHL. Thank you, Senator Franken. 
Senator FEINGOLD. Mr. Chairman, I know we are deep into the 

vote, so let me just say a couple of words. 
The proposal to combine NBC Universal and Comcast clearly has 

both vertical and horizontal competition concerns. In addition to 
the content produced by the NBC broadcast network, both NBC 
Universal and Comcast have a significant number of profitable 
cable networks on both sides of the ledger, including USA, Bravo, 
E!, and the regional sports channels. The dangers of this horizontal 
consolidation are significantly compounded by the vertical combina-
tion of content and distribution that the joint written statement of 
Comcast and NBC Universal not only admits but touts. 

So while Mr. Zucker and Mr. Roberts believe that this vertical 
integration is not a problem, I have been concerned with these 
types of vertical alliances of behemoths, both in media and else-
where, for some time. They often seem to be harmful, unsuccessful, 
or both. For example, the vertical combination of Clear Channel’s 
radio stations, concert venues, and promotion was unfair to musical 
artists, small business competitors, and ultimately to concert goers 
and radio listeners. 

Mr. Chairman, I would ask that the rest of my statement be 
placed in the record. 

[The prepared statement of Senator Feingold appears as a sub-
mission for the record.] 

Senator HATCH. Mr. Chairman, could I put a statement for Sen-
ator Cornyn in the record? 

Chairman KOHL. Without objection on both counts. 
Senator HATCH. Thank you. 
[The prepared statement of Senator Cornyn appears as a submis-

sion for the record.] 
Chairman KOHL. We will have some brief introductions before we 

have to recess, and we hope the recess will not be very long. The 
first introduction will be Brian Roberts, and Senator Specter will 
make that introduction. 

Senator SPECTER. Well, thank you, Mr. Chairman. 
Mr. Roberts is on the Board of Directors of the National Cable 

and Telecommunications Association. In his third term as Chair-
man of Cable Labs, the research and development consortium for 
the cable industry, he has a long litany of prizes and awards. He 
has really an extraordinary record. 

I think the fastest way, Mr. Chairman, is to ask consent that it 
be included in the record, and I have already given personal com-
ments about Mr. Brian Roberts and his family, which I think will 
suffice. 

Thank you. 
[The information referred to appears as a submission for the 

record.] 
Chairman KOHL. Thank you very much, Senator Specter. 
The next witness after Mr. Roberts will be Jeff Zucker. Mr. 

Zucker has spent his career at NBC Universal and has held his 
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current position as President and CEO since 2007. He joined NBC 
straight out of college in 1986 and has held numerous positions in 
the company, including executive producer of the ‘‘Today’’ show as 
well as President of NBC Universal Television Group. 

Following Mr. Zucker will be Colleen Abdoulah. Ms. Abdoulah is 
President and CEO of WOW! Internet, Cable & Phone. Before join-
ing WOW! in 2002, she was Executive Vice President of Wireline 
Services at AT&T Broadband and served in a number of positions 
at TCI Communications, Inc. 

After that, our witness will be Mark Cooper. Dr. Cooper is Direc-
tor of Research at the Consumer Federation of America. In this 
role, he has provided policy analysis and advocacy on behalf of con-
sumers in policy areas, including telecommunications media and 
digital rights. Dr. Cooper also serves as a fellow at four prestigious 
universities and has published extensively on the energy, tele-
communications, and high-tech industries. 

Our final witness today will be Andrew Jay Schwartzman. Mr. 
Schwartzman is the President and CEO of Media Access Project, 
a nonprofit, public interest law firm and advocacy organization. He 
has directed the project for over 30 years and regularly appears be-
fore Congress and the FCC on its behalf. Mr. Schwartzman is also 
a faculty member of the Johns Hopkins University School of Arts 
and Sciences. 

After we recess briefly, we will be back, and we will begin our 
testimony. 

[Recess 3 p.m. to 3:25 p.m.] 
Chairman KOHL. We will resume the hearing at this time. Before 

we accept testimony, I would like to swear you all in. Would you 
stand and raise your right hand? Do you swear that the testimony 
that you are about to give before the Committee will be the truth, 
the whole truth, and nothing but the truth, so help you God? 

Mr. ROBERTS. I do. 
Mr. ZUCKER. I do. 
Ms. ABDOULAH. I do. 
Mr. COOPER. I do. 
Mr. SCHWARTZMAN. I do. 
Chairman KOHL. Mr. Roberts, we will begin with you. 

STATEMENT OF BRIAN L. ROBERTS, CHAIRMAN AND CEO, 
COMCAST CORPORATION, PHILADELPHIA, PENNSYLVANIA 

Mr. ROBERTS. Mr. Chairman and members of the Committee, it 
is a privilege to come here today to talk about Comcast’s planned 
joint venture with GE regarding NBC Universal. 

As has been mentioned, my father, Ralph, sitting just behind me, 
started Comcast almost half a century ago. I want to thank you, 
Senator Specter, for those nice remarks. Ralph has built a company 
from a single small cable system in Tupelo, Mississippi, to where 
we are today. And with this combination, we are taking the next 
step in our improbable journey. This is indeed an important mo-
ment in Comcast’s history. 

Let me briefly summarize the transaction. Under our agreement 
Comcast will become majority owner of NBC Universal. We will 
create a new venture that combines NBCU’s broadcast TV, cable 
programming, movie studio, and theme park businesses with 
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Comcast’s limited video programming channels. Comcast will hold 
51 percent of the venture and will manage it while 49 percent will 
remain with GE. 

This transaction puts two great American communications com-
panies under one roof. It will help to preserve traditional broadcast 
television, a business that faces serious challenges. And it will also 
help to accelerate a truly amazing digital future for consumers. To-
gether, Comcast and NBCU can help to deliver the anytime, any-
where, multi-platform video experience Americans want. 

In combination, we will be a more creative and innovative com-
pany that will meet customer demands. And our success will stimu-
late our competitors to be more innovative, too. So this joint ven-
ture should be good for consumers, innovation, and competition. 

To leave no doubt about the benefits of the new NBCU, we have 
made a series of public interest commitments detailing how we will 
bring more local programming, more children’s programming, and 
more diverse programming on more platforms. We have also made 
commitments to reassure our competitors that we will compete fair-
ly in the marketplace. Let me offer two examples. 

First, the program access rules have never applied to retrans-
mission consent negotiations, but we volunteer to have the key 
components of these rules apply to our retransmission negotiations 
for NBC stations. 

Second, we want independent programmers with quality content 
to know we are committed to help them reach an audience, so we 
have committed to add at least two new independently owned cable 
channels to our systems every year beginning in 2011. 

The combination of NBCU and Comcast, with no significant over-
lap between the assets of the companies, is primarily vertical, 
which generally poses fewer antitrust concerns. That also means no 
massive layoffs, no closure of facilities, nothing to produce hun-
dreds of millions of dollars of ‘‘synergies.’’ That is why some on 
Wall Street have not initially fallen in love with this deal, but the 
same lack of overlap is why Washington can, because we will grow 
these great American businesses over the long term and make 
them more successful, not cut them. 

Congress has recognized the benefits of vertical integration be-
fore and adopted rules in 1992 to address potential risks. At that 
time there was almost no competition to cable, and more than half 
of the channels were owned by cable companies. So Congress cre-
ated program access and program carriage rules to ensure that a 
company which owns both cable content and distribution cannot 
treat competitors unfairly. Those rules have worked in the past and 
will continue to work. 

In the last week, some have suggested that our several-year-old 
legal challenge to certain portions of the program access rules is in-
consistent with our commitments in connection with this trans-
action. But while we have argued and believed that today’s market-
place is sufficiently competitive to do away with program access 
rules, we did not pursue this transaction with the intention of not 
following those rules, and we do not intend to behave any dif-
ferently. So we are willing to discuss with the FCC making the pro-
gram access rules binding on us even if they were to be overturned 
by the courts. 
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In the past decade, Comcast has come to Washington twice to 
seek merger approvals when we acquired cable systems from AT&T 
and Adelphia. Each time we explained how consumers would ben-
efit, and in each case I believe we have delivered. We spent billions 
of dollars upgrading cable systems to make them state-of-the-art. 
We created video on demand, which our customers have used 14 
billion times. And from a standing start 4 years ago, we now give 
millions of Americans their first real phone choice. Once again we 
have described how consumers will benefit, and I want to assure 
you that we will deliver. 

Mr. Chairman, we are asking for the opportunity to make one of 
the great icons of American broadcasting and communications part 
of the Comcast family. We promise to be reliable stewards for the 
national treasures of NBC and NBC News. It is a breathtaking and 
humbling moment in our history, and we hope to have your sup-
port. 

Thank you. 
Chairman KOHL. Thank you very much, Mr. Roberts. 
Mr. Zucker. 

STATEMENT OF JEFF ZUCKER, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, NBC UNIVERSAL, NEW YORK, NEW YORK 

Mr. ZUCKER. Mr. Chairman, members of the Subcommittee, 
thank you for the opportunity to testify today. 

As the President and CEO of NBC Universal, I am proud to lead, 
as Senator Hatch described it, an iconic media company shaped by 
two great American brands: NBC and Universal. I am grateful for 
the opportunity to tell you how the proposed venture between 
Comcast and GE will help NBC Universal thrive and also benefit 
our local communities, our employees, and the American consumers 
who enjoy our content. 

In today’s intensely competitive, unpredictable, and dynamic 
media markets, this deal is critical to realizing these benefits. The 
marketplace that I live in is a media free-for-all, a media donny-
brook, whether you look at the overall media marketplace, the 
cable channels, broadcast networks, or the Internet. There will be 
more change in our space in the next 5 years than there has been 
in the last 50. 

This deal will not change the fundamental competitive dynamic 
or the extraordinary rate of technological change, but it will help 
NBC Universal compete in the new media world. 

Why is this transaction good for NBC Universal, for the U.S. 
economy, and for the consumers we serve? My answer can be cap-
tured in two words: investment and innovation, both of which I be-
lieve are essential if we are to remain a vigorous competitor in the 
21st century media market and a growing source of high-wage jobs 
in an economy starved for employment. 

First, investment. The creative programming that lies at the 
heart of our business is neither easy nor inexpensive to produce. 
The entertainment programming on our broadcast and cable net-
works will require an investment this year of nearly $4.5 billion. 
Every year we invest another $1 billion in news gathering and 
news production. An investment of half a billion dollars annually 
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makes Telemundo the leading U.S. producer of Spanish-language 
programming. 

In a highly competitive, unpredictable, and dynamic media mar-
ketplace, Comcast’s desire to expand our business and invest in 
programming will benefit NBC Universal, the American consumer, 
and the U.S. economy. 

Also with regards to investment, Comcast’s written commitment 
to over-the-air broadcasting has been widely underappreciated. In 
addition, Comcast has expressed a willingness to play a construc-
tive role in the business negotiations between broadcast stations 
and MVPDs. Those two positions could play a pivotal role in find-
ing a sustainable new business model for the struggling broadcast 
business. 

Second, innovation. We believe that Comcast’s history of delivery 
innovation and technological vision will help us better serve the 
21st century consumer. We must find a sustainable business model 
to meet consumer demands for access to programming anytime, 
anywhere. We need to be more nimble in taking advantage of new 
digital distribution capabilities: on demand, online, mobile, and be-
yond. 

This venture with Comcast positions NBCU to be a leading inno-
vator in delivering content to consumers where they want it, when 
they want it, and how they want it. In this extraordinarily competi-
tive industry, sustained investment and innovation will be the keys 
to remaining a vigorous competitor. 

This is not your father’s media market. Less than 40 years ago, 
three companies enjoyed 90 percent of all television viewing. Oh, 
how simple it was. Today the world could not be more different. 
Each of the five largest media companies in America now only ac-
count for between 5 and 10 percent of all viewing, and a multitude 
of smaller competitors actually account for half of all television 
viewing. The new NBCU’s cable channel business, where we will 
add Comcast networks, will account for just 7 percent of total view-
ing and be fourth by revenue among owners of national cable net-
works. 

Television is also a shrinking proportion of the media market. 
People today choose not only between broadcast and cable tele-
vision, but also increasingly the Internet, Xbox, iPhone, 
PlayStation, and so many other new platforms and technologies for 
their media choices. Very simply, this transaction will not change 
the tidal wave of competition inundating today’s media market. 
The big winner here is the consumer. More investment leads to 
more and better content. More innovation leads to more access, 
anytime, anywhere. 

Let me close by saying how grateful I am for GE’s excellent stew-
ardship of NBC Universal. GE has invested more than $22 billion 
since 2000 and built NBCU into the diversified and vibrant broad-
cast, film, cable, programming, and media company that we are 
today. With this deal GE will have billions of dollars to invest in 
new technologies and jobs in its core businesses. 

I could not be more excited about the future of this company. 
This deal will give us the resources and the tools to innovate and 
adapt in an unpredictable media world and meet the needs of 21st 
century consumers. 
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Thank you for the opportunity to testify, and I look forward to 
answering any questions that you may have. 

[The prepared statement of Messrs. Roberts and Zucker appears 
as a submission for the record.] 

Chairman KOHL. Thank you, Mr. Zucker. 
Ms. Abdoulah. 

STATEMENT OF COLLEEN ABDOULAH, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, WOW! INTERNET, CABLE & PHONE, 
DENVER, COLORADO, AND BOARD MEMBER, AMERICAN 
CABLE ASSOCIATION 

Ms. ABDOULAH. Hi. I am very proud to be here to represent 
WOW! and the American Cable Association. We are a broadband 
competitor in five markets in the Midwest. A million of the house-
holds that we pass directly compete with Comcast in Michigan and 
Illinois. Customers appreciate the competitive provider choice that 
they have, and they do not choose WOW! as the low-cost provider, 
because we are not. We differentiate ourselves based on the service 
experience that we offer, and customers recognize it with ten J.D. 
Power Awards and recently in Consumer Reports voted us No. 1 
Internet, phone, and cable operator. 

I do not tell you this to brag. I tell you to illustrate simply that 
the areas of our operation that we have influence over and some 
control over, we are able to be incredibly customer centric and fo-
cused on customer needs. Yet when it comes to being a buyer of 
content, both cable and online, we face a whole different set of chal-
lenges. We buy most of our content from a handful of very large 
content providers who have significant market power and leverage. 

The prospect of having Comcast and NBCU as the largest 
vertically integrated content provider as our direct competitor for 
customers concerns me. It concerns me because the combined enti-
ty will have powerful abilities and incentives to hurt a competitor 
like ourselves and to increase our costs. 

I have these concerns not because of the ‘‘what if.’’ These are 
based on current behaviors that we experience today. Since the re-
ality is that whether the medium is broadcast, cable, online, or 
portability, video content is key to our business. So content negotia-
tions for us are critical. 

Some of the things that we encounter today: Specifically, price/ 
value. Not all content is created equal. Yet when content providers 
come to us and they have a large amount of market power, they 
present their network offerings in a bundle, in a package, and it 
is sort of an all-or-nothing, take-it-or-leave-it kind of fashion. What 
this means is low-value networks that customers do not want, and 
are not asking for, are associated with high-value networks that we 
have to have in order to compete. And why this is an issue for us 
is that we end up having to use channel space for networks that 
customers do not want and do not want to pay for; channel space 
that we could give to independent networks that customers are 
asking for; and it consumes valuable bandwidth that we would pre-
fer to allocate to advanced services that we know customers want, 
like high definition, video on demand, interactive, and especially 
faster online speeds. 
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And then there is carriage availability. Content providers with 
significant market power withhold or delay launch timing by slow- 
rolling the negotiations. Two examples. One, online content, this 
would be with the concept of TV Everywhere. It involves packaging 
some cable networks and offering them to the broadband consumer. 
In the past, we have gone to—several months ago, we went to 
Comcast and tried to receive the rights to offer their networks to 
our broadband customers. We also went to the other TV Every-
where cable networks and asked them for the rights. To date, we 
have been denied those rights. 

We were negotiating recently with a network that Comcast has 
a significant ownership stake in. During that negotiation the net-
work refused to include the advanced services that they were devel-
oping. 

The bottom line is this. We are not here to whine or to ask for 
special advantages because we are the smaller operator. We also 
believe in competition. It does breed creativity and innovation and 
a clear focus on the customer. Our J.D. Power and Consumer Re-
ports ratings, I think, validate that. We simply ask for a thorough 
and thoughtful review and consideration of the special conditions 
that may be imposed so that we can continue to preserve and pro-
mote the competitive choice that we provide today, and that Con-
gress sought in the 1992 and 1996 acts. 

The terms and conditions that we would like to have considered 
are that all terms and conditions for access to content—cable, on-
line, or otherwise—should be the same terms and conditions that 
are available to Comcast. And then business is business. If we do 
run into loggerheads and we find that discriminating behavior oc-
curs, or market power is exerted inappropriately, we would simply 
like to ask for a remedy structure that is meaningful and accessible 
for companies like WOW!. The current retransmission consent and 
program access complaint procedures do not help us. An outside ar-
bitration process does not help us. And the reason for this is the 
timing of these processes are consuming—very time-consuming, 
they are very costly; they generally do not ensure continued car-
riage while in dispute; and especially they place the burden of proof 
on the complainant who does not have the access to the data we 
need since there is no price transparency. 

So to protect competition and consumers from this combination, 
regulators must impose different and better remedies, and we look 
forward to participating in that process. Thanks for giving me an 
opportunity. 

[The prepared statement of Ms. Abdoulah appears as a submis-
sion for the record.] 

Chairman KOHL. Thank you, Ms. Abdoulah. 
Mr. Cooper. 

STATEMENT OF MARK COOPER, DIRECTOR OF RESEARCH, 
CONSUMER FEDERATION OF AMERICA, WASHINGTON, D.C. 

Mr. COOPER. Thank you, Mr. Chairman and members of the 
Committee, for the opportunity to offer a public interest, antitrust 
analysis of a merger that is unique in the history of the video mar-
ketplace and will go a long way toward determining whether or not 
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the future of video viewing in America is more competitive and con-
sumer friendly than in the past. 

Comcast straddles the dominant video distribution platform of 
the 20th century as the Nation’s largest cable operator and the 
emerging video distribution platform of the 21st century as the Na-
tion’s largest broadband Internet service provider. In its cable fran-
chise territories, its market share of these two vital distribution 
platforms is in excess of 50 percent. Allowing it to acquire one of 
the Nation’s premier video content producers will radically alter 
the structure of the video marketplace, triggering a bevy of anti-
competitive effects that will result in higher prices, fewer choices, 
and increase the likelihood that the ugly business model of the 
cable cartel will be strengthened and extended to the Internet. 

There are huge horizontal problems with this merger. Broad-
casters and cable companies have a natural competitive rivalry we 
see every day. They argue about the price, channel location, and 
carriage of content. The rivalry is so intense that each side has at-
tempted to enter the rival’s market in an effort to diminish their 
market power. They have been and are disruptive new entrants. 
This merger would eliminate one of the major sources of that com-
petitive rivalry in the industry. 

These two companies compete for audiences and advertisers in a 
dozen of the Nation’s most important local video markets, reaching 
about a fifth of the Nation’s population. In fact, they compete head 
to head for more eyeballs where NBC owns O&Os than in the O&O 
stations that NBC does not compete with Comcast. These two com-
panies compete in the video programming market where Comcast 
regional sports and news production compete with NBC’s news and 
sports output. In three-quarters of the local markets where 
Comcast and NBC compete directly for eyeballs, Comcast has rolled 
out its regional marquee sports programs. If that ain’t competition, 
nothing is. 

These two companies also compete in cyberspace where NBC has 
funded an alternative distribution platform as well as numerous 
websites for its own media properties, and, of course, Comcast has 
launched its video portal and the plan for TV Everywhere. If that 
is not competition, nothing is. 

By combining its distribution market power with the huge port-
folio of content, the merger would dramatically increase Comcast’s 
incentive and ability to raise prices, discriminate in carriage, fore-
close and block competitive entry, and force programming bundles 
onto other cable systems, larger bundles at higher prices. The like-
ly response to the huge advantage that Comcast would gain with 
this merger would be to convince the other members of the indus-
try to try and muscle up as well, to create similar vertically inte-
grated entities to try and match the bargaining power of Comcast, 
and that would diminish competition. 

The best indicator of the danger we face is the TV-everywhere 
proposal, which is a blatant market division scheme in which the 
two cable operators who have never overbuilt one another, never 
competed head to head in physical space, would like to extend that 
anticompetitive gentleman’s agreement into cyberspace. And if they 
succeed, they will induce the other members of the industry to go 
along. 
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For decades, the Congress has labored to bring consumer price 
competition into the video market by opening the door to tech-
nology and new business models. But in every instance, policy mis-
takes were made that allowed the cable industry to extend and pre-
serve its market power. This is the first big policy moment for the 
Internet as the alternative video platform that can compete with 
cable. If policymakers allow this merger to go forward, the pros-
pects for a consumer-friendly, competition-friendly, multi-channel 
video market will be dealt a severe setback. 

This hearing should be the beginning of a long process and rig-
orous review that ends, in our opinion, with the rejection of this 
merger as anticompetitive and anti-consumer. 

Thank you. 
[The prepared statement of Mr. Cooper appears as a submission 

for the record.] 
Chairman KOHL. Thank you, Mr. Cooper. 
Mr. Schwartzman. 

STATEMENT OF ANDREW JAY SCHWARTZMAN, PRESIDENT 
AND CHIEF EXECUTIVE OFFICER, MEDIA ACCESS PROJECT, 
WASHINGTON, D.C. 

Mr. SCHWARTZMAN. Thank you, Senator. This is the most impor-
tant media merger since Lucy met Desi. Comcast seeks to combine 
its huge cable and Internet footprint with NBC content assets. 

Senator Specter, even though I have problems with his labor 
management practices and his corporate governance structure, I 
recognize that Mr. Roberts is motivated by business considerations 
and not some sort of design to undermine American democracy. 
But the consequences of this deal, nonetheless, could have precisely 
that effect. 

Concentration of control in the mass media poses unique ques-
tions for policymakers and regulators. As Judge Greene said when 
he considered the AT&T consent decree, the values underlying the 
First Amendment coincide with the policy of the antitrust laws. 

Approval of this merger would increase Comcast’s power to 
squeeze out independent programmers with diverse editorial per-
spectives. There are scores of cable networks which have been un-
able to obtain carriage on Comcast and other cable systems. I am 
here—and they are not—because some of these companies have 
told me they are afraid of retaliation. An acquisition of NBC’s sta-
ble of cable networks will greatly exacerbate the existing imbalance 
of power. 

If Comcast is permitted to purchase the NBC TV stations and its 
highly viewed cable networks, Comcast will be able to bundle un-
wanted programming when it seeks carriage deals with other 
MVPDs. The problem is even greater with respect to carriage on 
Comcast’s own cable systems. 

After the acquisition, Comcast would have even more networks 
to favor. This means higher prices for all Americans, not just 
Comcast customers. 

There ought to be a law against such abuse. And, in fact, there 
is. Section 616 of the Communications Act is supposed to prohibit 
cable companies from discriminating in favor of their own program-
ming. While Comcast argues that existing law is sufficient to pro-
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tect independent programmers and the public, it is important to 
point out that it has argued that enforcement of Section 616 is un-
constitutional. 

Now, the rules surely pass constitutional muster. But they have 
not worked. Program carriage litigation is prohibitively expensive, 
and the FCC has adopted almost insuperable legal hurdles for com-
plainants. Complaints and appeals are stalled at the FCC for years 
while programmers remain shut out. 

Combining NBC and Universal content with Comcast’s cable and 
Internet distribution systems will also give the merged company 
vastly increased power over content distribution markets. Depend-
ing on the circumstance, Comcast could choose to withhold its pro-
gramming or force it on competitors at inflated prices. This in turn 
will increase cable bills and deprive customers of access to pro-
gramming from diverse sources. 

While the FCC has program rules which are supposed to stop 
such practices, Comcast has gone to court to challenge the FCC’s 
basic legal authority to continue enforcing the program access 
rules. 

Now, today for the first time, Mr. Roberts says that it may con-
sider agreeing to be bound by the program access rules voluntarily. 
But there are many reasons why the program access rules in place 
are insufficient. 

First, they expire in 2 years, and there is no assurance they will 
be extended. In any event, as Ms. Abdoulah has said, the program 
access regime does not preclude bundling. Although the law pro-
hibits discrimination against competitors in this instance, it simply 
means that as long as Comcast overcharges itself, it can overcharge 
everyone else. And the cost and delay in enforcing program access 
rules makes it a right without a remedy. 

Retransmission consent rules are even less reliable as a tool for 
video competitors. The statutory mandate is simply ‘‘good faith,’’ 
and it does not prohibit price or packaging discrimination. 

The good news is that Internet technology offers the prospect of 
creating vibrant and high distribution channels for video program-
ming. Members of the public can, or soon will be able to, receive 
high-definition video on the Internet. But Comcast has already 
taken steps to kill off such competition, and acquisition of NBC’s 
content will greatly enhance that campaign. 

The prospect of consumers canceling their cable subscriptions 
and relying on the Internet poses an existential threat to the cable 
industry. Comcast’s answer is XFinity, which allows Comcast cus-
tomers to view video over the Internet without extra charge. The 
catch, which is a very big catch indeed, is that you must keep your 
cable TV subscription. 

XFinity permits Comcast to cut off the flow of programming to 
potential new competitors while preserving the cable TV revenue 
stream indefinitely. Stripped of slick marketing, XFinity consists of 
agreements among competitors to divide markets, raise prices, ex-
clude new competitors, and tie products. 

Comcast’s ownership in Hulu is especially important here. It can 
cripple Hulu by withdrawing NBC content, or it may choose to 
make the NBC content exclusive to Hulu and withhold it from new 
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Internet-delivered video competitors. Either way it is bad for the 
public. 

There is more, but no more time. I urge you to oppose approval 
of this merger. 

[The prepared statement of Mr. Schwartzman follows:] 
Chairman KOHL. Thank you very much, Mr. Schwartzman. We 

will now have rounds of questions of 8 minutes. 
Mr. Roberts, we have heard a lot of concern about what will hap-

pen to the price charged to rival cable systems for NBC program-
ming once Comcast and NBC come under common ownership. 
Today, when negotiating contracts for carriage, Comcast and NBC 
are at opposite ends of the bargaining table. NBC is seeking to get 
the highest prices it can for its programming while Comcast is try-
ing to keep its programming costs as low as possible. 

But the deals critics argue that after the merger things will 
change radically. Comcast will now have the incentive to raise the 
cost of NBC programming because this will not cost Comcast any-
thing. It will just be paying money from one pocket to the other. 

But in doing so, Comcast will be able to raise the programming 
costs to all of its cable and satellite rivals, and these programming 
costs obviously will be passed on ultimately to the consumer. 

What is your response, Mr. Roberts? Won’t Comcast have the in-
centive to raise its rivals’s costs by raising the cost of NBC pro-
gramming if this merger is completed? 

Mr. ROBERTS. Well, I respectfully disagree with that theory, as 
you might expect, and the logic is simple as follows. The program 
access rules, if we were to set an artificially higher price, are de-
signed for the FCC to look at that behavior. So someone would 
come in and say, ‘‘I have a program access complaint.’’ In doing so, 
the FCC and an independent judge would look at what all the 
other companies are charging for similar type programming. 

To put it in perspective, six out of seven channels that Comcast 
carries after the deal will not be owned by Comcast. We have 
agreements with all those unaffiliated companies. About 88 percent 
of the programming that is in the marketplace is not owned by 
NBCU or Comcast. 

So there are robust distributors—DirecTV, Dish Network, Time 
Warner, Ms. Abdoulah’s company—all negotiating with other pro-
grammers. There is a very defined marketplace and a third party 
to adjudicate whether somebody is playing games, as was the sug-
gestion perhaps that you would do, so you would overcharge. That 
would not be available to do, the way I understand how the process 
has worked, and that is not the intention. 

In fact, today, NBC can charge freely anything it wants in the 
marketplace and whatever the market will bear. If and when we 
come together, we would fall under the program access rules, which 
then allow a third party to review whether that is a fair pricing. 
And so I think it actually works the other way here because it is 
going to be harder for NBC to have pricing flexibility, not easier. 

Chairman KOHL. But you have never been a supporter of the pro-
gram access rules, and you have often made the point that they 
should be allowed to expire and not be enforced. Now you are talk-
ing that the program access rules exist, they are good, you support 
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them. I suppose you are saying they should not be allowed to ex-
pire. That is pretty inconsistent with what you said prior, isn’t it? 

Mr. ROBERTS. Well, if I might, let us look at where the program 
access rules started. It was 1992—nearly 20 years ago—and at that 
time over half the cable channels were owned by cable companies. 
And at that time there was no satellite. It was at that time that 
Congress passed the law that helped create the satellite industry, 
and at the same time it created the program access rules. 

If you fast-forward to today, 15 percent of all the cable channels 
are owned by cable companies, and so the market is very different. 
We don’t just have one company distributing; but every consumer 
has choices of two satellites, a phone company, and possibly a fifth 
provider like Ms. Abdoulah’s company. So it is a very different 
marketplace. 

A couple years ago, we and others said it was time to sunset the 
rules, and that is a review the FCC periodically makes. When we 
said that we would like to join forces with NBC Universal, we have 
always planned that we would continue the behavior that we have 
the last 20 years. We have successfully gone into the cable pro-
gramming business with channels like The Golf Channel and E! 
Entertainment, and we do not find those rules burdensome because 
our behavior has never been inconsistent with them. So we are not 
troubled by seeing them extended given this potential merger. 

Chairman KOHL. I appreciate that. 
Ms. Abdoulah, what would you say? Would you expect that your 

programming from NBC is going to increase if this merger is com-
pleted? 

Ms. ABDOULAH. Well, I have two concerns. One is carriage de-
mands. Currently we carry 20 of the combined companies’ product, 
and there are 24 when they combine. There is no reason to believe 
that when we are negotiating renewals that they do not ask us to 
carry the four that we do not carry. Of the 20 we do carry, we do 
not carry them across all our systems, so there is often in negotia-
tions the request—again, in brackets, in quotes—to say we would 
like you to carry our services everywhere. So I think there will be 
an increased demand of carriage of products we do not want. 

For example, the 20 that we do carry today, four of them we 
would never have put on if we could have negotiated so. Eight of 
them we would put in our lower tier. Eight would probably stay 
where they are. 

But that just goes to show that we do not have much leverage 
in saying where we want to carry the networks today, which ones 
we want to carry. So those things would be a concern. 

You asked specifically about price. I find it interesting when I 
hear terms like ‘‘what the market will bear’’ and that it is not— 
because it is not market-based pricing. We have no pricing trans-
parency. The pricing is not based on ratings or consumer 
viewership. It is based on whatever the programmer tells us is the 
price. And many times during negotiations with both these compa-
nies and others, rate increases can be as high as 20 percent to as 
high as 156 percent. 

That is the kind of increases that we are facing with very little 
leverage in negotiating. 
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Chairman KOHL. What about Mr. Roberts’ argument that the 
FCC rules will prevent unreasonable price increases? 

Ms. ABDOULAH. Yes, thank you for that, sir. I forgot. The prob-
lem I have with that, as I understand the process, is what I said 
in my testimony. The burden of proof, if we file a complaint, the 
burden of proof is on us to show that it is an egregious price in-
crease. Well, I have no transparency to price because of confiden-
tiality clauses in our agreements. There are no MFNs. There is no 
way for me to have that kind of burden to prove. I cannot. I do not 
have the data. The burden of proof should be on the programmer 
who is asking for these egregious increases. 

Chairman KOHL. Dr. Cooper, do you have a comment on that? 
Mr. COOPER. Well, the buzz words, the key words are ’’incentive’’ 

and ‘‘ability’’ here. Today Comcast has zero interest in increasing 
retrans fees or bigger bundles. Tomorrow they will own one of the 
major networks, one of the four major networks. They will have an 
interest in higher retrans fees and bigger bundles. 

Today NBC has to negotiate with 100 percent of the cable opera-
tors in the country to get carriage. Tomorrow they will only have 
to negotiate with 75 percent. They have a guaranteed access to a 
quarter of the industry. They have a stronger bargaining position. 
You change the incentive, you change the ability, and you end up 
with more stations being pushed on more systems at higher prices. 

Chairman KOHL. Thank you very much. 
Senator Specter. 
Senator SPECTER. Thank you, Mr. Chairman. 
Mr. Roberts, the testimony by Mr. Schwartzman is that you can 

squeeze out your competitors, and he amplifies that by saying you 
can set a high cost for the programming, and as the comment has 
been made, one pocket to another, so far as Comcast is concerned. 

How do you deal with that specific in terms of Mr. 
Schwartzman’s broad charge of squeezing out your competitors? 

Mr. ROBERTS. I want to use this opportunity to say that I think 
this is misunderstood, our motivation for why we would want to do 
this transaction. The video marketplace, going back to 1992, using 
that as one date, has changed radically over the last 20 years. We 
have much more competition. Just in the last 2 years, Comcast lost 
about a million and a half of our customers, and we have gone into 
the phone business, we have gone into the broadband business, we 
have diversified. 

At the same time we have had an explosion of choices so we 
must keep this in mind as we talk about independent programmers 
and people who have the diversity of voice. Going back to 1963, 
there were three TV channels when Ralph started the company, 
and today there are hundreds of channels and tens of thousands 
of shows on demand. So I guess I start with a different point of 
view as to what the last 20, 30, or 40 years have all been about. 

So our motivation is not to try to change the explosion that is 
happening, as Jeff described in his testimony, technologically. That 
is not possible. That is not our motivation. We think content is a 
great business. If we can keep it lawful and legal and protected 
through these new technologies, we think we can give customers 
access anytime, anywhere. We are saying today you can only watch 
HBO on your TV, ‘‘True Blood.’’ Now, if you are subscribing to 
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HBO, you can watch it on your PC from anywhere. I think that is 
a great consumer benefit, and HBO knows that their content is se-
cure and is not going to be pirated. 

So I do not believe, Senator, that our plan is, as I said to the 
Chairman, to be motivated to change the behavior that is hap-
pening in the market as one company with 12 percent of the pro-
gramming and 24 percent of the distribution. It is to participate in 
the convergence, the technological explosion, and, frankly, the busi-
ness diversification. 

Senator SPECTER. Mr. Schwartzman’s prepared testimony, Mr. 
Roberts, points out that you are making a contention that Section 
616 is unconstitutional. It involves some complex litigation which 
is now in the Court of Appeals for the District of Columbia, and 
this question might better be directed to your counsel. But is it the 
contention that Section 616 is unconstitutional or that the market 
is sufficiently competitive that you feel that limitation is no longer 
in the public interest? 

Mr. ROBERTS. Well, as I testified, Senator, there is a set of spe-
cific things that have been challenged in terms of whether the mar-
ket is changed, whether the FCC adequately has reviewed changes 
and whether the courts agree or disagree with that judgment. But 
as we have lived with those rules for nearly 20 years and we have 
built a successful, but small, set of program channels, we are com-
fortable, working it out with the FCC and voluntarily continuing 
those rules whether the court throws them out or not. 

Senator SPECTER. So you are saying that you would be willing to 
be bound by Section 616 and make that commitment as a condition 
of the—— 

Mr. ROBERTS. The only hesitation is I am not familiar with the 
section number, Senator, so if I may call it ’’program access’’—— 

Senator SPECTER. That is the program access—— 
Mr. ROBERTS. I just want to be sure that I am familiar with the 

right section. But, yes, you know, we are comfortable making the 
program access rules binding on us, even if they were to be over-
turned by the courts as part of the—— 

Senator SPECTER. So the assertion by some that you are saying 
you may do it is not accurate. You are saying you will do it, and 
you will be agreeable to making that commitment to the FCC. 

Mr. ROBERTS. Yes. 
Senator SPECTER. Mr. Schwartzman, does that assuage your 

fears a little? 
Mr. SCHWARTZMAN. No, it does not. But, first of all—— 
Senator SPECTER. Why not? 
Mr. SCHWARTZMAN. Well, first let me say that Mr. Roberts’ ques-

tion was well placed because you have confused two different provi-
sions of the Communications Act. The case that is in court involves 
the program access provisions, which is Section 628. The challenge 
to Section 616, which is the program carriage rules, was made at 
the FCC. 

That minor confusion aside, as I have explained in my written 
testimony in greater detail, both the program access and program 
carriage rules are rights without remedies. There is no standstill 
provision that allows carriage during the pendency of litigation. 
Litigation goes on for months and years. In fact, I am unaware—— 
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Senator SPECTER. Mr. Schwartzman, I do not mean to unduly in-
terrupt, but I have got less than 2 minutes left. What kind of as-
surances would you like from Mr. Roberts to satisfy the concerns 
you have stated? 

Mr. SCHWARTZMAN. Well, I am not sure that any concerns would 
satisfy me. I would point out that neither of those two sections ap-
plies to video on demand, which is a critical part of the milieu. 

Senator SPECTER. Well, if nothing would satisfy you, let me move 
to Dr. Cooper in the minute I have left. Would anything satisfy 
you? 

Mr. COOPER. Frankly, we believe that the anticompetitive effects 
that I have described are just too difficult to unravel. The remedies 
and promises are unenforceable in many cases. 

Senator SPECTER. Why? Why unenforceable? 
Mr. COOPER. Well, we have had two decades, and the FCC is con-

stantly chasing around scofflaws who challenge the legality in 
court, engage in anticompetitive practices, and eventually get 
caught and say, ‘‘Well, we will be good.’’ So the answer is that we 
have suffered through decades of rising prices, of anticompetitive 
practices, and the set of policies we have on the books has not been 
able to prevent those practices in the market today. There is no 
reason to believe that a company with that much incentive and 
vertical integration will be tamed by the rules we have on the 
books. 

Senator SPECTER. So, Dr. Cooper, what you are saying is that 
there are some assurances which, if enforced, would be sufficient, 
but you doubt the FCC’s capability of enforcing them? 

Mr. COOPER. I certainly doubt the FCC’s capability of enforcing 
under the current statute as written. And so this merger—they 
want to proceed as quickly as possible under the current law. They 
promise they will obey the current law even if they overturn it in 
court. 

Senator SPECTER. My red light is not yet on, so I am going to ask 
Ms. Abdoulah if there is anything which would satisfy her. You can 
ask the question before the red light goes on. The rest is on you. 

Ms. ABDOULAH. OK, thank you. Absolutely, there is. Absolutely, 
there is. If this merger goes through, just the two things I said, 
that the terms and conditions for access to content are the same 
for Comcast as they are for the rest of us; and, secondarily, that 
there is a remedy structure that works so that when we do get into 
a bind, we need somewhere to go that we can have a hearing on 
what the issues are, have it within a reasonable timeframe at a 
reasonable cost, ensure that the product can continue to go on 
while there is the dispute, and—what is the other one? Oh, burden 
of proof, of course, that there be some pricing transparency from 
the DOJ that it is required to—the program is required to come 
and prove that their market pricing is truly competitive. 

Senator SPECTER. Thank you. 
Thank you, Mr. Chairman. 
Chairman KOHL. Thank you, Senator Specter. 
Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much, Mr. Chairman. 
Why don’t we start with where Ms. Abdoulah was, with Mr. 

Zucker or maybe specifically Mr. Roberts. I know that Ms. 
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Abdoulah mentioned the access issue, which I know you have been 
asked about, but how about the pricing transparency, something 
that should be a concern for consumers? 

Mr. ROBERTS. I want to just make some points about what Ms. 
Abdoulah just said, if I may. She said that arbitration is unfair be-
cause it puts the burden on the complaining distributor. We do not 
think that is true. The rule requires both the complaining dis-
tributor and the programmer to submit final offers, and each party 
has an equal burden to show that its final offer reflects the fair- 
market value of programming. 

In terms of the timing, the FCC specifically established arbitra-
tion as a streamlined remedy, and under the rules the arbitrator 
is supposed to issue his decision within 30 days. In terms of keep-
ing the content on the air, once the distributor triggers arbitration, 
the distributor is guaranteed continued carriage of the network—— 

Senator KLOBUCHAR. Okay. I was more interested in the trans-
parency issue. 

Mr. ROBERTS. And so both sides put in their best offer, and they 
have to defend it to the arbitrator, which encourages you to have 
to make that case. 

And then, finally, I want to just state that the FCC under Chair-
man Genachowski has underway a proceeding to look at how the 
rules are working. We are participating in that process, and I hope 
you are as well, to try to tell the FCC how to improve it. 

Senator KLOBUCHAR. How about these issues that Mr. Cooper 
raised about just the price that I raised in my opening statement? 
How do you respond to this, the quadrupling of the price in some 
places? And what effect do you think this merger would have on 
the price for your average consumer for their cable? 

Mr. ROBERTS. So I think you have to say what are the consumer 
benefits here, and I believe using technology and innovation to de-
liver more content is what this deal is all about. Preservation of 
free broadcast, over-the-air television, which, as Mr. Zucker said, is 
not a sure thing, and additional investment. 

As to cable prices, I think we have a market structure existing 
today. Some of the issues that have been raised by some of the 
other witnesses are industry-wide issues. And I think that they are 
not really affected by this transition. We are not getting any larger 
in cable distribution here with this because NBC is not in our busi-
ness, and we are not really in their business. I think that these are 
always questions that seem to be constantly evolving. 

Senator KLOBUCHAR. But do you have any prediction on how this 
would affect consumer rates, their monthly payment? 

Mr. ROBERTS. I do not believe this transaction affects that ques-
tion. I think that question has been and is a relevant question, and 
I think that it is best directed to the entire industry. There are 
more distributors than ever before, which is putting more growth 
in content and has allowed an understanding that you do not just 
carry these channels. We pay $6 billion a year or so to buy cable 
channels. So there is a robust market, and there are more distribu-
tors, more supply and demand changes all the time. And I think 
that that is an industry-wide question, not specifically changed by 
this merger in—— 
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Senator KLOBUCHAR. I am going to ask Dr. Cooper and Mr. 
Schwartzman for their response to that, but just one other thing 
here is that on jobs, you know, we are very focused on jobs right 
now, if you have not noticed, in Washington, and with our unoffi-
cial unemployment rates 10 percent now nationwide, do you see 
this transaction as resulting in job loss? And, also, one of the public 
interest commitments you have made regarding this merger is that 
Comcast will honor NBC Universal’s collective bargaining agree-
ments. Is that correct? 

Mr. ROBERTS. Yes, it is on the last part. We will honor those 
agreements. I think that is one of the best parts of this story, is 
that it is not based on eliminating jobs. It is a risk and a bet that 
America’s economy is turning around, advertising is going to come 
back, that content is going to be copy protected, and that business 
models will be found that are successful in the future and make 
this a good investment. There is no guarantee of that, and it is not 
based on elimination of jobs. 

Senator KLOBUCHAR. Okay. One last question before I turn to 
them. One of the advantages with nbc.com—I have used it myself— 
is the free—you can watch ‘‘Saturday Night Live’’ the next morn-
ing. Is that going to change with the proposed purchase and the 
hulu.com and those other attributes of nbc.com? 

Mr. ROBERTS. I would like to say—and maybe Mr. Zucker wants 
to comment on it as well—but I would say from Comcast’s perspec-
tive, we have no intention of changing any of the behavior that 
NBC has had. I think that regarding the Internet and video over 
the Internet, there were 30 billion videos last month over the Inter-
net. Of all video viewed online; NBC has less than 1 percent; 
Comcast has less than half of 1 percent; Hulu has less than 4 per-
cent; and Google has over 50 percent. It is a dynamic, rapidly 
changing market, but as a broadband company, we want to encour-
age as much video as possible because the fastest growing part of 
our company is broadband. We are now investing $1 billion to build 
something called wideband at 50 megabits a second and beyond. 
And when you say, ‘‘What are you going to do with wideband? ’’ The 
answer is, ‘‘We are not sure yet.’’ But we are making that invest-
ment now because we know consumers want more and more band-
width for their—— 

Senator KLOBUCHAR. I want to give Dr. Cooper and Mr. 
Schwartzman a chance to respond. Just quickly, Mr. Zucker, on 
this issue of hulu.com and NBC. 

Mr. ZUCKER. You will still be able to watch ‘‘Saturday Night 
Live’’ on Sunday morning. 

Senator KLOBUCHAR. All right. Very good. 
Mr. Cooper and Mr. Schwartzman, I think specifically the re-

sponse to this issue about how it will not affect the monthly cable 
rates. 

Mr. COOPER. Well, I have worked the numbers. I have shown you 
why there is an incentive to raise the prices. There is the ability 
to raise the prices. And let me work them one more time so you 
really can understand how the future is at stake here in terms of 
the Internet. 

TV Everywhere is not TV anybody. Comcast will only sell its 
Internet product to current subscribers of Comcast; that is, they 
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will sell it to one-quarter of the people in this country. They are 
dividing the market. 

Hulu and all of NBC’s products on the Internet are available to 
100 percent of the people in this country. And so you have this dif-
ferent incentive. 

If they take NBC in and they have made some vague promises 
about what they will do with NBC’s content, their objective is to 
extend the geographic division they have accomplished by refusing 
to ever overbuild a competitor. They have never overbuilt. That 
raises consumers’ prices because it diminishes competition. 

Senator KLOBUCHAR. Okay. Mr. Schwartzman, and then we will 
give them 1 minute to respond. 

Mr. SCHWARTZMAN. Senator Klobuchar, first of all, Mr. Roberts 
misstated what the program access rules require. The program ac-
cess rules do not require arbitration, and that is not what 
Comcast’s written commitment to the FCC is. The arbitration pro-
vide to which you referred is part of a condition to the Adelphia 
merger, which expires in about a year and a half, and they did not 
commit to the FCC to the arbitration regime. 

Second, with respect to Hulu—excuse me, with respect to NBC 
programming, Hulu has denied access to—NBC and Hulu have de-
nied access to NBC programming to existing over-the top video pro-
vider Roku. That is not hypothetical. That is a fact. So there is 
every reason to expect that the combined entity will have even 
greater reason to make that content unavailable to Internet com-
petitors such as more networks, which is going to do a virtual cable 
network online. And they have every reason to withhold NBC pro-
gramming from those online-only competitors. 

Senator KLOBUCHAR. Okay. Mr. Zucker, just 10 seconds, 20 sec-
onds. 

Mr. ZUCKER. Thank you, Senator Klobuchar. The fact is from our 
perspective we license our content online to a multitude of distribu-
tors. They have to qualify in certain areas. They have to have an 
economic model that makes sense for us. They have to technically 
be able to distribute the content. It has to be in an environment 
that we want our content to be in. And they have to step up and 
protect our intellectual property. Assuming they meet all four cri-
teria, we are open to that conversation with everybody, with any-
body, but not everybody is capable of satisfying all four criteria. 

Mr. ROBERTS. If I may, just to correct the record so there is no 
misunderstanding. In response to Ms. Abdoulah, there was a spe-
cific sports network, I believe, in the Midwest that you were refer-
ring to, which is under that Adelphia order, and that is what she 
was, I believe—referring to. 

Senator KLOBUCHAR. We will try to clarify that afterward with 
maybe some letters and responses so we can get it clarified. Thank 
you very much, all of you. 

Chairman KOHL. Thank you, Senator Klobuchar. 
Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman. Mr. Roberts, last 

week you came to my office to talk about the potential merger. I 
told you that I was worried that the merger would hurt consumers, 
but you assured me that the FCC has regulations called program 
carriage rules—these are not the access rules; these are the pro-
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gram carriage rules—that protect consumers. You said that those 
rules will make sure that you always have a wide variety of pro-
grams because they forbid you from discriminating against other 
companies’ programs. 

Now, I have here Comcast’s argument from NFL Enterprises v. 
Comcast, a 2008 case in front of the FCC, where Comcast argued 
that, ‘‘The Commission simply is not equipped or constitutionally 
empowered to make an independent assessment of the myriad, 
complex, and dynamic considerations that affect carriage, tiering, 
and pricing decisions. Thus, the First Amendment requires that the 
Commission exercise extreme caution before interfering with any 
carriage decision.’’ 

So, in 2008, Comcast argued that the First Amendment pre-
cluded the FCC from enforcing its program carriage rules. In other 
words, looking to get approval for this merger, you sat there in my 
office and told me to my face that these rules would protect con-
sumers. But your lawyers had just finished arguing in front of the 
Commission that it would be unconstitutional to apply these rules. 

Then, to add insult to injury, I asked you, right after you made 
this assertion in my office, whether you were aware that your com-
pany had litigated this, and you said, ‘‘I do not know.’’ And so I 
said, ‘‘Why don’t we ask one of your lawyers? ’’ because you had a 
number of lawyers there. And we turned to your lawyer, and you 
lawyer said, ‘‘Yeah, yeah, we did that. We did this.’’ 

And then you in your written testimony—and this is over a week 
ago that you came to my office in your written testimony, you 
again assert the same thing twice. ‘‘Moreover, the FCC’s rules gov-
erning program access, program carriage, and retransmission con-
sent provide further safeguards for consumers. . .’’ That is on page 
4. Then on page 7, you do it again. Now, that was your written tes-
timony that was submitted today. I noticed that today you added 
something about voluntarily being subject to the rules because you 
probably read Mr. Schwartzman’s and Mr. Cooper’s testimony 
which called you on this. But I have been through this fin-syn 
thing. 

Now, you came into my office—I am a United States Senator rep-
resenting the people of Minnesota, people who buy cable, whose 
cable bills have gone up at three times the rate of inflation since 
1995. And my job is to protect the interests of the people of Min-
nesota. 

Now, how are Minnesotans to trust you when you come in and 
to my face say something that either you know was not true or you 
did not know—and I do not know which is worse. How are the peo-
ple of Minnesota supposed to trust you? 

Mr. ROBERTS. Senator, first of all, our company has been doing 
business for a long time, and I think our reputation has—— 

Senator FRANKEN. Your reputation—— 
Mr. ROBERTS. Well, if I may, our reputation and our practices I 

think have been at the top of our industry, our innovation, and 
what we have achieved. When we met, perhaps I was confused. I 
thought we were talking about program access. Now you are talk-
ing about program carriage. I think in both cases—— 
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Senator FRANKEN. Your lawyer confirmed to me that they have 
litigated that, and you know that. You were in the room when your 
lawyer confirmed that. Did he not? 

Mr. ROBERTS. We were talking program access. You are talking 
about program carriage. I do not think that we are litigating the 
program carriage rules. The NFL list brought an arbitration or a 
program carriage question and—— 

Senator FRANKEN. Okay. Whether it was program access or pro-
gram carriage, did you not say that this rule protects the people 
of Minnesota? And then did I not ask your lawyer, oh, aren’t you 
saying that it is unconstitutional in court? And then you said you 
did not know that, and then you write in your testimony, your writ-
ten testimony for today, that these rules protect us. 

Mr. ROBERTS. Because our intentions, as I told you from the be-
ginning, were not to change the way we have behaved for the last 
20 years—— 

Senator FRANKEN. Well, I think Minnesotans have their answers. 
Thank you very much. 

Let me go to Mr. Zucker. Look, we are friends, and I worked for 
a number of years with your wife, Karen, who is lovely, at ‘‘Satur-
day Night Live,’’ and she is a lot of fun and a great woman. And 
I loved my time at NBC, and I want you to know that. But as I 
said in my opening statement, I remember what happened in fin- 
syn, and I think my characterization is pretty accurate, don’t you? 

Mr. ZUCKER. [pause] It is a long time ago, and I think there are 
a lot of factors that went into what happened back then. But—— 

Senator FRANKEN. Come on. 
Mr. ZUCKER. Well—— 
Senator FRANKEN. I mean, come on. You guys said, ‘‘We are in 

the business of ratings. Why would we favor our own program-
ming? ’’ And it was 2 years later that your guys were saying to your 
stockholders that, ‘‘We are going to own most of our own program-
ming.’’ And you know that. And you know that to get a program 
on your network that you often, very, very often say, ‘‘Well, we 
want to be partners in this.’’ 

Mr. ZUCKER. Well, I can tell you about what is happening today, 
and I think that that is probably most relevant here, and the most 
relevant fact of that is that NBC has just ordered 20 pilots for new 
shows next year. As you well know, NBC needs some better shows, 
so we have ordered 20 new potential programs. 

Senator FRANKEN. I think what you did was put an NBC 
produced show on at 10 o’clock for five nights a week, that’s what 
I think you did. But let me—what I am saying—— 

Mr. ZUCKER. Can I just—— 
Senator FRANKEN. Since the promises of fin-syn were not kept, 

what conditions would you have the Government put on you to 
make sure that what happened is fin-syn does not happen again? 

Mr. ZUCKER. I do not necessarily agree that the promises of fin- 
syn were not kept. I think that it is a very complicated—— 

Senator FRANKEN. Can I ask Mr. Cooper then about that? 
Mr. ZUCKER. Well, am I able to answer the question? 
Senator FRANKEN. No, because I want to ask Mr. Cooper that, 

and then you can answer the question. How is that? 
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Mr. COOPER. If you go back in the record, you will find the same 
kinds of promises about how there would be all this independent 
programming, and if you look at the quality of independent pro-
gramming that was put on the air during fin-syn, it was magnifi-
cent, and I will submit a report I did for the Independent Family 
Television—— 

Senator FRANKEN. Well, let us just speak to the—— 
Mr. COOPER. So the simple fact of the matter is that they said 

they would use independents. They drove them off the air, and that 
is when the quality of programming began to decline. 

Senator FRANKEN. Okay. So what—— 
Mr. ZUCKER. So what I would say is—— 
Senator FRANKEN. What restrictions would you have? 
Mr. ZUCKER. Let me make two points. 
Senator FRANKEN. Conditions, I mean. 
Mr. ZUCKER. Let me make two points, which is that if you look 

at the pilots that we just have ordered for next year, we have or-
dered 18 pilots. Seven of those 18 have nothing to do with NBC or 
NBC Universal, completely non-affiliated, meaning 39 percent. So 
40 percent of all the programs that we are trying to put on the air 
for next year have no affiliation, we have no financial interest 
whatsoever in those programs. 

Senator FRANKEN. So you have 60—you have an interest in 60 
percent. 

Mr. ZUCKER. Well, I would argue that 40 percent non-affiliated 
is a substantial number, and the fact is the burden and the risk 
of the financial burden that is required today, for us to take on 60 
percent is still quite high. 

Senator FRANKEN. Well, we are way over time, and I am sorry. 
I wanted to get to what conditions you thought we could put on if 
this thing went through to make this work, and then I wanted to 
ask the others what they thought of that. 

Chairman KOHL. Thank you very much, Senator Franken. 
Mr. Roberts, in your own FCC filing, you state that the NBC 

broadcast network is ‘‘an American icon,’’ which, of course, is very 
true. And, best of all, of course, it is available entirely free all 
across the country. Many are now worried about what the merger 
would mean for the future of free, over-the-air television. 

In your FCC merger filing, you have committed to ‘‘continuing to 
provide free, over-the-air television.’’ But this commitment also 
states that, ‘‘Comcast will continue its cooperative dialog with its 
affiliates toward a business model to sustain free, over-the-air serv-
ice that can be workable in the evolving economic and technological 
environment.’’ 

We need to know what that means, Mr. Roberts. Do we have rea-
son to worry that Comcast in the future will move the best pro-
gramming ideas to NBC cable networks? And won’t Comcast have 
an incentive to do this? Because, obviously, it charges its customers 
for cable. Over-the-air is free. 

Mr. ROBERTS. Well, first of all, that is not our plan. We have 
never been in broadcasting, as you know, and we are committed— 
and that was our first commitment—to leaving and creating a vi-
brant NBC, trying to restore some of its glory, as Jeff just said, and 
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get back to better shows. Hopefully some of those pilots will take 
off. 

We will be hopefully able to help play a constructive role in re-
transmission consent, because today free, over-the-air television, as 
we know, is not as it was 20 years ago. On New Year’s Eve we saw 
Time Warner Cable and Fox hold an independent negotiation be-
tween an independent broadcaster and an independent cable dis-
tributor over retransmission fees. There is a change in the market-
place happening where cash payments are occurring for broadcast 
television to the broadcasters, which is, I am sure, quite welcome 
by the broadcasters. 

So we are committed to working with the NBC affiliates, trying 
to invest in the programming, and trying to build NBC, because 
the advertising model of NBC is so much different than the adver-
tising model of a cable channel. And there is a great suite of cable 
channels that NBC has, but NBC itself is a huge priority both for 
local programming and for network programming to improve. And 
if I might, Mr. Zucker is more of an expert on it than I am, and 
he is already well equipped with knowledge of how retransmission 
consent is going. But by being both a cable company and a broad-
caster, we think we can play a unique role in—even though there 
will be plenty of independent negotiations that we are not involved 
in,—trying to find constructive models to help the broadcast busi-
ness thrive in the future. 

Mr. ZUCKER. If I may, Senator, I would say a couple things in 
response to your question, and then I would like to follow up on 
what Mr. Roberts said. 

The fact is the commitment to free, over-the-air broadcasting 
here is incredibly important, and maintaining that I think is prob-
ably the most exciting thing that Comcast has come to this joint 
venture with. 

The reach that NBC has, our ability to sell advertising on NBC 
as opposed to what we bring in on the cable networks, the fact that 
we do not only determine whether or not sports rights will be on 
NBC, but that is decided by leagues that give us the rights and 
things like that, I think this should give you and the Committee 
confidence that we want NBC to be strong and vibrant. Ten million 
people a night watch Brian Williams on ‘‘NBC Nightly News.’’ Six 
million people a morning watch the ‘‘Today’’ show and get their 
news from that. 

The reach of these incredibly important programs is something 
that we are incredibly proud of and that we will continue. 

With regard to broadcasting, I tried to make this point in my re-
marks earlier. Broadcasting has been troubled. The economics of 
broadcasting are not as good as the cable side. That is what we are 
talking about. But the fact that Mr. Roberts and Comcast have said 
that they are willing to step up and play a constructive role in the 
retransmission consent negotiations gives me more hope about the 
future of NBC than I have had in a long time. And I actually feel 
better about the future of broadcasting today. 

Chairman KOHL. I just want to ask you this question, though. 
There is no doubt that you offer compelling must-have program-
ming on NBC, as we know. What is to stop Comcast, in any legal 
way what is to stop them if this merger is completed from moving 
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NBC broadcast content to cable? Is there anything in this deal that 
is going down that legally will prevent Comcast from taking any 
and every show or whatever they decide from NBC to cable? 

Mr. ZUCKER. But that would not be in their interest. There is 
nothing legally. Yes, I understand. 

Chairman KOHL. I understand that. But is there anything that 
would prevent that legally from happening? The answer is clearly 
no. 

Mr. ZUCKER. Legally, I do not believe—legally, no, sir. 
Chairman KOHL. I want to hear that from you, that if it makes 

economic sense at some point—which you say it never will, but if 
it does, there is nothing that would prevent Comcast from moving 
whatever they wish from NBC to cable, legally nothing to prevent 
them. Correct? 

Mr. ROBERTS. I think we have made a commitment; however, 
Senator, I guess there is always an extreme that you could say that 
something is theoretically possible someday. But I will tell you the 
commitment we intend to make binding with the FCC is our com-
mitment to a robust NBC network similar to the kind of program-
ming that it has today, free, over-the-air, and with a strong affil-
iate model. I am not quite sure how much you can do because cer-
tain rights holders decide where they want to put their program-
ming and other things like that. But our goal, I believe our commit-
ment and our actions are to restore NBC, and to invest in NBC. 
And that is the constructive dialog we are actually having with the 
NBC affiliates,—which is how to get that moving in the right direc-
tion. 

Chairman KOHL. Good. Thank you so much. 
Yes, Ms. Abdoulah. 
Ms. ABDOULAH. I was not going to bring up retrans, but since it 

has come to the forefront, I would like to just ask about that or 
comment about it. When I hear Comcast is going to play a con-
structive role, I mean, I do not know how we can make that retrans 
process constructive other than redoing it. In the 1992 act, when 
retrans was formed, I was in the business. I know why it hap-
pened. We had a lot of clout as cable operators, and the small 
broadcasters needed some protection. It made some sense. 

What has happened since then is the whole balance of power has 
gone totally upside down, and now these networks can come in and 
now negotiate retrans with us. As a matter of fact, in the past 2 
years—or in the last cycle of negotiations, WOW!’s retrans costs in-
creased over 100 percent because these broadcasters can come in 
and demand not only carriage, if they went with ‘‘must carry,’’ but 
demand prices that nobody has any control over and very few of 
us have any leverage on. 

So retrans is a huge issue and needs to be reviewed and revised. 
Chairman KOHL. Yes, Mr. Schwartzman. 
Mr. SCHWARTZMAN. Senator, I want to make sure everybody un-

derstands what Mr. Roberts was saying. By playing a constructive 
role in retransmission consent, he means paying more for NBC pro-
gramming. The industry standard are MFN agreements by which 
other network affiliates can charge the same rates. That gets 
passed on to Comcast and to every other cable operator in the 
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country. In short, Mr. Roberts just promised to raise everybody’s 
cable rates. 

Chairman KOHL. Oh, my goodness. Mr. Roberts, did you do that? 
[Laughter.] 
Mr. ROBERTS. No, I did not, Senator, and I believe that in light 

of some of the issues that Ms. Abdoulah raised, I just want to put 
things back in perspective for Mr. Schwartzman and others. We are 
still 80 percent a cable company after this transaction, and we 
have some of the same issues and same concerns. But we also now 
recognize that there are broadcast needs and cable needs. Con-
gress, I believe, at some point, or others at the FCC will want to 
have discussions that affect the entire industry—both industries— 
and we can be a voice among many other voices to try to forge cre-
ative solutions. I was not referring to what he said. 

Ms. ABDOULAH. Good. 
Mr. ROBERTS. Thank you. 
Chairman KOHL. Before I pass it on to Senator Specter, I assume 

what you are saying is that programs like ‘‘NBC News,’’ the Olym-
pics, ‘‘Sunday Night Football,’’ ‘‘The Tonight Show,’’ and ‘‘The Of-
fice,’’ for example, these things are going to stay on NBC. 

Mr. ROBERTS. Yes. 
Chairman KOHL. They are not going to be cable-ized. 
Mr. ROBERTS. That is certainly my hope—absolutely. 
Chairman KOHL. Well, hope is—— 
Mr. ROBERTS. Absolutely yes. 
Chairman KOHL. Yes. 
Mr. ROBERTS. And the only one that is up to somebody other 

than NBC would be NFL Football. They control those rights, not 
NBC. But ‘‘The Office’’ and ‘‘Saturday Night Live’’ are—certainly 
that is the intention, and, Jeff, you can speak for yourself. 

Chairman KOHL. Jeff, is that right? 
Mr. ZUCKER. Yes, sir. 
Chairman KOHL. Good. Senator Specter. 
Senator SPECTER. Mr. Roberts, when you were testifying earlier, 

you were trying to make a distinction between program access and 
program carriage, which you did not get a chance to conclude. 
What point were you trying to make on that? 

Mr. ROBERTS. Thank you. After the deal, six out of seven chan-
nels that Comcast carries—I am talking program carriage—are un-
affiliated. 

The second point is that there are choices customers now have 
that were not around 20 years ago or even 10 years ago. So if we 
do not carry popular shows, such as the NFL Network, customers 
can choose to go somewhere else where they can get that program-
ming. 

The third point is that regarding the cost of these channels, it 
is not just carriage the way it is with free broadcasting. As I men-
tioned, we spend about $6 billion a year. When a new network 
comes to us and says, ‘‘I want to be carried,’’ the reason there is 
tension at all is, one, do we have the bandwidth; but, two, and usu-
ally the significant tension is what is the cost to our consumers. Ul-
timately we are purchasing on their behalf and putting it in one 
of the many packages that we offer. 
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So you factor in what is our competitors’ behavior—satellite, 
phone company; what is the cost to the consumer; what is the qual-
ity of that programming; that in the end, 85 percent of the pro-
gramming is owned by others; and we have got to be competitive, 
or else the customer is going to switch carriers. 

Senator SPECTER. When Senator Franken was questioning you, 
there appeared to be substantial differences as to what had oc-
curred during the course of the discussions you had with him in his 
office. Would you care to amplify what happened there and why 
you are saying that you were providing information which was en-
tirely accurate and trustworthy? 

Mr. ROBERTS. Yes. Well, first of all, it is the first time we have 
ever had a chance to meet in his office describing the deal. There 
is a couple-year-old appeal of whether the sunset rule should go 
away on program access. I did not remember that. To his point, it 
is an argument and fair question, as far as I am concerned, as to 
whether we would have these rules apply to us. 

The genuine intention from the day we have done this deal was 
to say we are comfortable with the rules we have lived with for the 
last 20 years. Commenting on whether they should be upheld by 
the courts or not for constitutional reasons was never our inten-
tion—and they have not been stricken by the courts. There have 
been many legal challenges over those 20 years as the market con-
tinues to evolve. And the market will continue to evolve in the fu-
ture. There are rights as a speaker that—whether they are con-
stitutional or not—lawyers love to challenge all the time, and I 
think that is legitimate as well. 

But from where I sit as a business person, our reason for want-
ing to buy NBC Universal is to invest in content, grow the busi-
ness, preserve free broadcast television over the air, and to build 
a wonderful content company for the 21st century that will dynam-
ically change Comcast from just a distributor. And we are very 
comfortable, and that is why today I wanted to clarify that, both 
in the written record and in this back-and-forth here. 

Senator SPECTER. These hearings do not allow the kind of full ex-
change necessary to really get to the bottom of things. There are 
time limits and complex questions and, necessarily, interruptions 
to try to move through in a hurried way. And I discussed with Sen-
ator Franken, when we went to vote—Senator Franken, if I may 
have your attention. I was just saying that you and I had a brief 
discussion when we went to vote about sitting down in a more elon-
gated discussion to have an exchange which is not limited in time 
to get a fuller understanding exactly where you stand and exactly 
what Senator Franken’s concerns are. He is in a lot different posi-
tion, having been an entertainer and on the TV shows. The best 
Senator Kohl and I do is C-SPAN2. 

[Laughter.] 
Senator SPECTER. So we are not in Senator Franken’s league. I 

had a little trouble following some of it myself, and he did not get 
a chance to finish his questioning of you because the time is lim-
ited. But we do the best we can of making a public record here, and 
these hearings go on all the time. Do you want to—I just want to 
say I welcome that. I also understand the—I was never involved 
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in fin-syn. Comcast was not a producer of broadcast shows, and I 
do not know what those commitments were. 

Senator SPECTER. Senator Franken is nodding in the affirmative. 
He agrees with you about something. 

Mr. ROBERTS. Thank you, Senator Specter. 
Senator SPECTER. You have heard, Mr. Roberts, quite a number 

of concerns expressed by Mr. Schwartzman, Dr. Cooper, and Ms. 
Abdoulah. On my time, would you care to identify any of them and 
respond at this moment? 

Mr. ROBERTS. Well, I think we have had, you know, a healthy ex-
change and perhaps disagreement of whether this is really a 
vertical integration; whether the cable industry over the last 30 
years has added great technological innovation; how competitive 
the industry has become; and where we might be headed in the fu-
ture. In my opinion, companies need to take risks, make invest-
ments, and try to innovate. And what I see happening is an explo-
sion of technological choices to the consumer and the wonderful 
content at NBC Universal. We want to try to accelerate how to 
make it more available, and our goal is to stimulate the technology 
that our company has traditionally built. 

When we first went to 20 channels, people said, ‘‘Why do you 
need 20 channels? ’’ When we went to 100 channels, people said, 
‘‘Why do you need 100? ’’ The first time we launched On Demand, 
we could not get movies. The main complaint, as you and I have 
talked in the past, that people have with our On Demand is how 
can we get more movies. Well, NBC Universal has 4,000 movies in 
their library. 

So we will do our very best to push the technology and the con-
tent to try to give the consumer that which we know they want, 
in a business model that can work for all parties, and at the same 
time change our company, as companies need to evolve. 

Senator SPECTER. Mr. Zucker, I will come to you in just a mo-
ment, in less than a moment. 

Well, I think that is important reassurance. My television watch-
ing is limited, but Turner Classic Movies is one of my favorites. In 
fact, it is my favorite, aside from sports, on TV and they are the 
old movies. And Comcast movies on demand could use improve-
ment. 

[Laughter.] 
Senator SPECTER. You could use a—— 
Mr. ROBERTS. Yes, sir. 
Senator SPECTER. Now, Mr. Zucker, you may comment, and, Ms. 

Abdoulah, you had your hand up, you may comment on your own 
time because my red light is on. 

Mr. ZUCKER. If I may, I just wanted to make one comment, which 
is that there was a comment made earlier in the opening remarks 
that this was the biggest or most important media merger since 
Lucy and Desi. And I would just argue that I long for those days, 
and I wish these were the times of Lucy and Desi. But the fact is 
we are in an incredibly different era, and competition is much 
greater, the cost of programming is so much higher, and if NBC 
and broadcasting is going to survive, then we are going to have 
these honest discussions about how that will happen. And I think 
that one of the great things here is Comcast’s actual real commit-
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ment to ensuring that NBC and broadcasting survive. And it is a 
very different era than Lucy and Desi. 

Ms. ABDOULAH. Two quick things, if I may. 
Mr. Roberts is right. As operators, when we are considering what 

programming to carry, we do think about what is the cost to the 
customer. Unfortunately, it not market-based pricing. Unfortu-
nately, the customer does not get to know what it is costing to de-
liver them this product because we are not allowed to talk about 
price. We are restricted from talking about price to our consumers 
or to each other. The only reason I know we pay more is because 
I have been on the large company side, so I know that we pay at 
least 25 to 30 percent more than our competitor does. And I just 
do not understand how that is good for consumers. 

I also do not understand, if the billions that are being spent in 
programming—which I respect and appreciate. The fact of the mat-
ter is a product is produced for a certain fixed cost, and then those 
costs are incurred by the operators. I do not understand why we 
as a smaller operator pay much more for that product—it is a fixed 
cost—than the larger operator does. It is very difficult to compete 
without that kind of transparency, without that kind of market- 
rationalized pricing, and it is wrong for consumers. They do not 
have the choice because we are told how to deliver the product. We 
are not able to deliver it in the way the customers have asked us 
to deliver it. 

Specifically, sports, if people want to just watch sports and pay 
more for it, we would love to put that on a tier. We are not allowed 
to do that. 

Family entertainment, if they just want a tier of family product 
entertainment, we are not allowed to tier that. 

If we want to put it on digital instead of expanded basic, we are 
not allowed to do that. We are told by the programmer how we are 
to distribute that product. 

That is not choice for the consumer. 
Mr. COOPER. I would offer two revolutionary business model in-

novations, one extending Ms. Abdoulah’s suggestion. If we want to 
talk about consumer choice, let us give them real choice. Let us 
give them a la carte choice. Instead of making them buy tiers, let 
us let them choose each channel they want to pay for. That would 
be a revolution. 

The second revolution, let us sell TV to everybody. There are no 
franchised service territories in cyberspace. There are no building 
requirements in cyberspace. It is easy to sell TV to everybody. So 
let us let everybody sell TV to everybody else, instead of dividing 
the market as TV and everywhere does. 

Those would be revolutionary, innovative business models which 
would shake this industry up something fierce compared to the 
modest rivalry you have today. 

Senator SPECTER. Thank you, Mr. Chairman. 
Chairman KOHL. Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman. 
I would be happy to meet with you and Senator Specter, Mr. 

Roberts. We might include maybe Mr. Cooper in that conversation. 
Mr. Cooper, Mr. Roberts was talking about the reputation of 

Comcast. You in your testimony said that Comcast is on record 
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lying to a Federal agency regarding whether they blocked Internet 
users’ access to competing application for anticompetitive purposes. 
I assume you are referring to Comcast’s testimony about blocking 
BitTorrent, a peer-to-peer file sharing application. Is that right? 

Mr. COOPER. Yes, I think one of the incidents that Mr. Roberts 
does not point to in defense of his honor is this question of, Were 
they blocking? Well, they were not. Then they said they were. 
What were they doing? 

In the end, they were interfering with the flow of video traffic, 
and they were not forthcoming about what happened. Obviously, 
that is another one of these court cases they are involved in, in 
which they—— 

Senator FRANKEN. Well, let us talk about these cases, and I do, 
Jeff, want to get back to the last question I asked you. But trying 
to resolve these things before the FCC, carriage complaints and ac-
cess complaints, these are incredibly—it is like impossible, right? 
And the burden—do you want to go to this, Mr. Schwartzman? 

Mr. SCHWARTZMAN. Yes. A promise to abide by the existing rules 
is a meaningless promise. I looked, and I may have missed some-
thing, but I am unaware of the FCC ever ruling in favor of a com-
plainant in a program access case. 

As Ms. Abdoulah explained, in order to pursue one of these com-
plaints, you need information that you do not have, and if you can-
not provide the information, you do not meet the very high initial 
burden that the FCC places on pursuing a complaint. The burden 
is on the complainants to provide information they do not have and 
cannot obtain. It is a right without a remedy. 

Senator FRANKEN. And there is only one administrative law 
judge at the FCC now. Is that right? 

Mr. SCHWARTZMAN. That is correct. 
Senator FRANKEN. Okay. Look, I have had this history where I 

have seen NBC and I have seen other networks promise something 
and then do the 180-degree turn on it. There is no question about 
that. People in my industry—or my former industry—they know 
that. You came into my office, and you did tell me something 
that—and I asked you a question, and you did not know, and your 
lawyers confirmed that you had gone after the very rules that you 
said that would protect the consumer. That happened. It did. 

Now I will go to Jeff. Given that it is really hard to trust you 
guys, from my point of view, and given that resolving these matters 
is so one-sided in favor of the big guy, and this merger makes you 
so big, what kind of commitments do you think you should be held 
to that can be made that would make it feasible for anyone looking 
at this objectively to feel good about it? 

Mr. ZUCKER. I think you should hold us to the 17 commitments 
that we have made in our FCC filing that we have said we will 
abide by as a condition of this deal. 

Senator FRANKEN. Okay. Mr. Cooper, do you think that that is 
sufficient? You have read those, have you? 

Mr. COOPER. Well, they do not address the competitive problems, 
but I want to go to the enforcement question. He makes the com-
mitment to you. You cannot do anything to him when he violates 
it. You have to find an agent to enforce that. 

Senator FRANKEN. I could call him back here. 

VerDate Nov 24 2008 11:07 May 24, 2011 Jkt 066290 PO 00000 Frm 00038 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\66290.TXT SJUD1 PsN: CMORC



35 

Mr. COOPER. You could call him back here and give him a hard 
time, but—— 

Senator FRANKEN. That is about it, right? 
Mr. COOPER. The FCC cannot do it. The DOJ does not like to do 

it. So the real answer is: Do not let the market power be created 
if you cannot really enforce and police the commitments. And you 
cannot. 

Senator FRANKEN. Now, let me ask you about this. This is a big 
issue about the cost to the consumer, your cable bill, and it has 
gone up about three times the rate of inflation, I think, over the 
last—since 1995. And this idea of—this is about access, program 
access rules. So now you have to—NBC and Comcast, by the rules, 
have to provide its programming to other cable carriers—all 
right?—and it has to charge them what they are charged, what 
NBCU is charged for the program, for the network, for NBC or 
CNBC or A&E, Bravo, whatever. 

Did you, Mr. Cooper or Mr. Schwartzman, buy what Mr. Roberts 
said about them not being able to charge more and take it from one 
pocket into another pocket? Did you buy that at all, especially the 
part about now that they are together, they are even in less posi-
tion to do it, because NBC now can charge whatever it wants to 
charge, but they would not be able to together, I mean, that actu-
ally by combining they would be less able to do this? 

Mr. COOPER. Well, three-quarters of the pockets are not one 
pocket to the other. It is reaching into the consumer’s pocket who 
is served by another cable operator. They increase their profit by 
raising the transmission—— 

Senator FRANKEN. I understand that, but what I am saying is 
that if they double what NBC costs to carry, they can charge them-
selves double, but it is going from one pocket to the other, but that 
means every other cable carrier is charged double for that, and 
their cable rates go up. 

Mr. COOPER. Absolutely. 
Senator FRANKEN. And the answer to that from Mr. Roberts was 

that he is actually in a worse position to do that. Does that hold 
water? 

Mr. COOPER. It does not hold water. His prices have gone up. His 
profit margins on cable have gone up. And he has more than cov-
ered any increase in costs, so he can pass them through, and he 
ends up with more profit in his pocket when retrans—— 

Senator FRANKEN. We are talking about charging extra for NBC 
or charging extra for—— 

Mr. COOPER. Extra for NBC or bigger bundles and charging Ms. 
Abdoulah higher prices. 

Senator FRANKEN. And Jeff is really raising his hand, and I 
should recognize him. But then I want to go back to Mr. 
Schwartzman to answer that as well. 

Mr. ZUCKER. Thank you, Senator. I think you have to take a step 
back and realize the real world that we live in. I want my program-
ming to be carried by every distributor, and if the price is too artifi-
cially high, that is not going to happen. So the real world that we 
live in, if the 3 distributors do not want to—if the price is too high, 
they are not going to carry out networks and our programs, and 
that is not—that is not in our interest. 
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Senator FRANKEN. If a cable company wants to carry ‘‘Saturday 
Night Live,’’ and they cannot, they are not—no one is going to use 
that cable company. They have to—they have to get NBC. It would 
be death to any cable company. So you can—maybe you are not 
going to charge them ten times as much, but you can charge them 
twice as much. 

Mr. SCHWARTZMAN. Well, my time is up, so I am sorry. 
Chairman KOHL. Mr. Schwartzman can answer the question, and 

then we will—— 
Senator FRANKEN. Okay. 
Mr. SCHWARTZMAN. Thank you, Mr. Chairman. This may be a 

first in the history of the Senate, but I do not have anything to 
add. 

Ms. ABDOULAH. Could I take your time? I just want to acknowl-
edge, video subscription revenue, our revenues on video have risen 
35 percent. However, our programming costs have increased by 81 
percent. We pay—it is very hard for us to compete for customers 
with a large competitor like Comcast who enjoys lower rates, lower 
costs than we do. They have promotions, for example, for digital 
cable, $30 a month. Our costs on that are close to $27, so we can-
not do the same kind of offers. 

Chairman KOHL. I have one question for you, Mr. Roberts, and 
then we will end the hearing. One bright spot for competition has 
been the development of the Internet as an alternative for con-
sumers to view video content. Because of the rapid deployment of 
high-speed Internet connections, millions of consumers now access 
TV programming from websites such as Hulu or Apple TV without 
paying the cable or satellite companies anything. Some consumers 
have even cut the cord and rely solely on the Internet to watch pro-
gramming. Competition in this area is an encouraging develop-
ment. 

However, we have recently heard from some programmers who 
allege that cable TV companies are demanding that the pro-
grammer refuse to make its programming available over the Inter-
net as a condition to getting carried on cable TV. This applies to 
archives of old programming in addition to current content. And 
programmers are in no position but to accede to such a condition 
in order to reach the tens of millions of cable subscribers. 

Does Comcast demand that programmers keep their content off 
non-Comcast Internet websites in order to be carried on Comcast 
in some circumstances? And will you pledge not to do so? 

Mr. ROBERTS. I will tell you that what we have done and what 
I will pledge to do for sure and continue to do is to license content. 
We never say to anyone you cannot sell that content to anyone else. 
We have windows where there are certain times where that con-
tent may be just advertising supported. There are times when it is 
subscription. There are times when it is pay-per-view. So different 
types of content have different windows. That has been true for 
Hollywood movies, right to the cable channels that we carry today. 
So if you are taking a channel in its entirety and you are paying 
hundreds of millions of dollars a year to carry that channel—they 
are free to sell it to anybody they want to in the same manner that 
they sell it to us, or any other terms—to my knowledge we have 
never said they cannot sell it to some other area of distribution. 
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Sometimes they may create a new window, and there is a discus-
sion of how long that window is until they want to change the 
model from a subscription model to an advertising-supported 
model. There are sometimes models windows ahead of us, which 
are the pay-per-view model. 

We believe this is a burgeoning area, and we should all be trying 
to find a way to get this content in front of the consumer. We have 
a vision called Project Infinity that is literally any content you 
want, at any time you want, on any device you want. We leave it 
to the content company to establish the practices of whether that 
is pay, subscription, advertising-supported, or part of some other 
bundle. And our technology vision is how to make that happen fast-
er and have unlimited access for the consumer to that amount of 
content. 

Chairman KOHL. Good. Well, this will bring the hearing to a 
close. It has been very informative and we think very important for 
the Justice Department and the FCC to examine this issue very 
carefully, take into consideration the things that have been brought 
out in these hearings, and maybe perhaps if it decides to allow it, 
to establish what conditions to put on the deal. I do not know how 
it will develop, but that certainly is a possibility. 

Thank you all for being here, and I particularly thank the wit-
nesses. 

[Whereupon, at 5:04 p.m., the Subcommittee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
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