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Five Key Questions

' Is the relevant product market broader than Medicare Advantage?

Do the claimed efficiencies outweigh the competitive harm?

‘ Can the proposed divestiture replace the lost competition?

‘ Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?

‘ Do CMS regulations eliminate the need for the antitrust laws?
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Seniors first choose the product segment
that is best for them

Original Medicare

includes Part A (Hospital Insurance)
and/or Part B (Medical Insurance)

» Medicare provides this coverage directly.

» You have your choice of doctors, hospitals,
and other providers that accept Medicare.

» Generally, you or your supplemental
coverage pay deductibles and coinsurance.

» You usually pay a monthly premium for
Part B.

Section 1— Learn How Medicare Works | 17

What are my Medicare coverage choices?

‘There are 2 main choices for how you get your Medicare coverage.
Use these steps 1o help you decide

Step 1: Decide how you want to get your coverage.

Original Medicare or Medicare Advantage
includes Part A (Hospital Insurance)} (Part €} includes BOTH Part A (Hospital
and/or Part B (Medical | ) I ©) and Part B (Medical Insurance)

» Private insurance companies approved by
Medicare provide this coverage.

= [n most plars, you need to use plan doctors,
hospitals, and cther providers or you may pay
mere or all of the costs

= You may pay a monthly premium (in

» Medicare provides this coverage directly.
* You heve your choice of doctors, hospitals,
and other providers that accept Medicare,
» Generally, you or your supplemental
covernge pay deductibles and comsurance,
» You usually pay a monthly pretum for

Part B. addition to your Part B premium), deductible,
See 63-66. copayments, or coinsurance for coverad
i L - services,

Step 2: Decide if you want prescription » Costs, extra coverage, and rules vary by plan.
drug coverage (Part D). See pages 6780,

« If you want drug coverage, you must join
@ Medicare Prescription Drug Plan. You
usually pay a monthly premium.

« These plans are run by private companies
approved by Medicare.

Step 2: Decide if you want prescription

drug coverage (Part D).

= [fyou want drug coverage, and it's offered
by your Medicare Advantage Plan, in most
<cases, you must get it through your plan.

« [n some types of plans that dont offer
drug coverage, vou can jom a Medicare
Prescription Drug Plan,

See pages 8596,

See pages 85-96.

Step 3: Decide if you want
supplemental coverage.

* You may wanl to get coverage that fills
gapsin Oniginal Medicare. You can choose
to buy & Medicare Supplement [nsurance
{Medigap) policy from e private company.

» Costs vary by policy and company.

o Employersiunions may offer similar
coverage.

See pages 81-84,

Note: T yous join a Medicare Advantage Plan,
you can't use Medicare Supplemnent Insurance
(Medigap) to pay for aut-of-pocket costs you have
in the Medicare Advantage Plan. 11 you already
have a Madicare Advartage Plan, you can't be
sold a Medigap policy. You can generally only
use a Medigap policy if you disenroll from your
Meadicare Advantage Phan and return w0 Original
Madicare. See page 84

In addition to the options listed above, you may be able 10 join other types of Modscare health plans,
See pages 79- 80, Some people may have other coverage like employer or union, Medicaid, TRICARE, or
veterans’ benefits. See pages 91-96.

PX0519 (2017 Medicare & You Handbook)
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Medicare Advantage

(Part C} includes BOTH Part A (Hospital

Insurance) and Part B (Medical Insurance)

= Private insurance companies approved by
Medicare provide this coverage.

= In most plans, you need to use plan doctors,
hospitals, and other providers or you may pay
more or all of the costs.

= You may pay a monthly premium (in
addition to your Part B premium), deductible,
copayments, or coinsurance for covered
services.

» Costs, extra coverage, and rules vary by plan.




Seniors choose Medicare Advantage based
on a durable set of preferences

Medicare Age-Ins
Decision Tree — Brand, Network and Costs are Key Considerations.

As consumers start to investigate they learn some plans have networks and that premiums and costs vary -
the choice of an Advantage plan vs. a Med Supp plan is made on network and cost factors.

Typically 2-3 brands ~
What brands will | consider? . &mdpmengels

|

Am | willing to accept network
restrictions?

1

YES - Advantage Plan
How restrictive a plan?

Are my current doctors on plan? Which hospitals? Well-known NO - Medicare Supplement:
specialists? Do | have to get referrals? How much will the premium cost?

How much will the premium cost? Out of pocket costs vs. none?
Are my drugs covered? At what cost? Are extra benefits included?
Co-pays, deductibles and other costs?

Are extra benefits included? 7

Plan Type
PlanF, Plan N, etc. Choose PDP Plan

PPO
More flexibility
Higher cost

HMO
More restrictions

Lower cost

Humana Source: Humana Age In Longitudinal Study 2012, other qualitative research 5

DX0490-045

DX0490, at 45 (June 26, 2015) 5



Nancy Cocozza agrees that some seniors
choose the Original Medicare “path” and
others choose the Medicare Advantage “path”

407

1 A. I have direct reports who are responsible for the sales and
2 marketing of individual products, group products. T have a P&I

‘ 3  head for each of these product lines. So I've got P&L heads for

Q. When a senior is choosing his or her Medicare coverage for

the first time, what are their basic options?

A. The first thing that a senior would do is decide -- the

first level decision is between whether they want to get their
Medicare benefits from the federal government through original
Medicare, or if they want to take a different path and consider

getting them through a private health plan. That would be

Medicare Advantage.

21 first level decision is between whether they want to get their

- Nancy Cocozza,
Head of Medicare at Aetna

Mecdicare bencefits from the federal government through original
23 Medicare, or if they want to take a different path and consider
24 getting them through a private health plan. That would be

Medicare Advantage.

Tr. 407:18-25



Market definition focuses on
consumer substitution

Horizontal
Merger
Guidelines

U.S. Department of Justice

and the

Federal Trade Commission

Issued: August 19, 2010

- N— “Market definition focuses
pricing strategy
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I ———
Few Medicare Advantage Enrollees Change Plans

Voluntarily
switched
Medicare

Advantage

plans, 11%

Only 2% of Medicare

Advantage enrollees Involuntarily

switched, 5%

voluntarily switched Stayed in
to Original Medicare same plan,
in 2013-2014. 8% Died, 3%

Voluntarily

switched to
Original

Medicare, 2%

See Medicare Advantage Plan Switching: Exception or Norm?, KFF Issue Brief, 20 September 2016 15

December 5, 2016




Brown Shoe “practical indicia” show that
Medicare Advantage is a relevant product market

Aetna and
I ERQER

Medicare
Advantage
plans:

Industry
participants:

Regularly describe other Medicare Advantage plans as being their
top competitors

Regularly compare their Medicare Advantage plans against other
companies’ Medicare Advantage plans

Regularly discuss the Medicare Advantage market and calculate their
shares in the Medicare Advantage market

Price their Medicare Advantage plans separately

Have separate business units and profit & loss statements for their
Medicare Advantage businesses

Recognize Medicare Advantage as being separate from Medicare
Supplement and Part D Prescription Drug Plans

Have different characteristics than Original Medicare with or without
Medicare Supplement and Part D Plans

Appeal to different consumers

Acknowledge the differences in product characteristics and
customers and recognize Medicare Advantage as a distinct market



The Defendants inserted Original
Medicare into their trial demonstratives

ompetitio BEeXa 9 A - PPla BMNS
\WellCare £ Mz [ Wedcr [ <2 Medicare || < Medare
2,908 members oM OM + MS OM + PDP OM + MS + PDP
(_ LeadProduct=SOHMOMAPD
enda llnilPdH@lhcm'
f 25 | 39,487 membe
tenet A aLLecian oma X Lead Product = $0 HMO MAPD J
L " HEALTH hosith placs : andera B na
33 members oy - - ~
\__Lead Product = 30 HMO MAPD g adalupe HumOnO\
edinall ° ¢ ' 27572 members
_ Lead Product = SOHNOMAPD
ompetitio = enpurg Co 6 - 2016 - ~
Anthem
y ” - . - 2,543 members
¢ Wedicare \—f Medicare || 4 Wedicare || @ Medicare \ Lead Product = $0 HVMO MAPD <
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‘/ R ~ Complaint ——
\ owan . I{
il Counties | Lead Produuct = $35 HVIO MAPD
Lincoln r { Y DX DEM 006-4
U e DX-DEM-006
Gaston | \.‘ / Stanly - -
Mecklenburg s, o
Charlotte Union Anson
[ ﬁwg ][ aetna ][ Humana UnitedHealthcare

Lead product = $38 HMO MAPDJ Lead product = $0 LPPO MAPDJL Lead product = $19 HMO MAPD Lead product = $35 HMO MAPD
5,191 members

6,418 members 7.439 members 9,970 members

$0 MAPD offered

Source; Medicare.gov Plan Finder. HUMLIT-0002212939 DX DEM C02-5 DX-DEM-002 A




Detendants’ actual business documents

focus on other Medicare Advantage insurers
REDACTED

PX0036, at 9 (April 7, 2016)



Detendants’ actual business documents
focus on other Medicare Advantage insurers

Kansas City Market Analysis MA Market Share

* Today, Humana (~50k mbrs.) and Aetna (~¥34k mbrs) dominate
the Kansas City Market

* United (~“6k mbrs.) and Cigna (new to KC for 2016) aren’t strong
competitors but are coming on strong in the KC market

* United is taking advantage of a contract consolidation with a
Stars bonus increase to significantly improve benefits on it’s
existing premium HMO offering. Also, bringing to market a $0
HMO that has slightly better benefits than Humana's S0 plan

* Aetna is making moderate benefit improvements, maintaining
their SO HMO & LPPO plans # Humana M Aetna M Cigna

* Cigna is entering the market with a strong $0 HMO offering the
lowest cost shares across the 5 key benefits ® United All Others

Humana $0 $350 Days 1-5 6/11/47/99/25%
Humana HMO - $34 $6,500 $10 545 $330 Days 1-5 6/11/47/99/29%
United HMO o $39 $3900 $5 $40 $275 Days 1-6 2/8/45/95/28%
United HMO 4 S0 $6700 $20 $50 $335 Days 1-5 2/12/47/100/26%
Aetna HMO 35 $0 $5,000 $5 $40 $300 Days 1-5 4/9/47/100/33%
Aetna PPO 4 $0 $6,700 $10 $50 $3505 Days 1-5 4/9/47/100/33%
Cigna HMO New $0 $4,900 S0 %40 $250 Days 1-6 1/3/45/95/30%

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER

12

PX0455, at 67 (Aug. 24, 2015)



Economic evidence shows that Medicare
Advantage is a relevant product market

Academic Literature

e Low pass-through rates imply market power
e Demand estimates show preference for MA

Empirical Analysis of Demand

e All estimates agree that many seniors have a distinct
preference for MA

Hypothetical Monopolist Tests

e Medicare Advantage passes the test in all or almost
all counties using any formulation of the test

13



Aetna is a particularly
aggressive competitor

B Overlap between Aetna and Humana

PX0551, at 110 (Expert Report of Aviv Nevo, Ph.D., Oct. 21, 2016) H



Confidential Pursuant to 15 USC 18aih)

Aetna and Humana compete
“everywhere”

Just in case.... Plan B for Deep Dive Tomorrow

From:

“Cocozza, Nancy” <" slen=a735818">

To:

"A Beatriz" th@astna.com> , "Swarsan, Terr A* <swanscrt@aema.com>, "Frommeyer,

Richard A" <frommeyerrgastna.com>, "Mirsky, Robert 5" <mirskyr@zastna.com>, "May, Julia S"
<mayj3@aeinz com>, c @astna.com=, "Luna, Armando” <lunza@ashna.com>

Cc

“Solstman, Fran” <soistmanf@aetna.com>
Dato:

Wed, 25 Mar 2015 13:53:20 +0000

AL
Because my Allison is still in imbe and | could get the call 2t any moment, | figured one way to reduce the chance of
naeding to flee during the OC Deep dive is to actually prepare for the event just in cose....

So , here are your “just in case” assignments and talking points. You guys are all the best at what you do, and we 1ave
3 pood story and you are all well prepped. So, the following will enable it all to run smooth and | will never be
missed......a big thanks in advance if we need to go to Plan B:

MA IVL

Slide 3—(Betty] Introduce yourself as having recently joined the team after many years at HUM, with 2 strong belief in
the power of VB provider relaticnships (based on personal experience). Start out by recapping that we are pleased with
the results of the 2015 AEP, Relative to the industry growth of 4-5%, we grew nearly 8% (and 12% on IVL). We had
targeted outsized growth and ars pleased that we got it, ranking #2 amoeng the industry. As a reminder, 2015 is the 4th
year of benchrmark cuts, and weare seeing signs.... While the MA space is extremely competitive, we are seeing some
maove off of $D premium (down from 56% of members to 44%). Our own plans moved from 63% to 58%~still ahead of
the industry. Like the industry, we are seelng pressure on our premium bearing plans and on increased cost sharirg. In
fact, AET was rited as being on the higher end of benefit tightening, primarily driven by tightening in Part D. Relative tg ® -
our peers, HUM was #1 in growth and is our mast formidabla compatitor. We compete with them averywh er.cﬁ ey
have momentum. They continue to lead in terms of aggressive pursuit of strategic provider relationships and are willing
to deploy capital in many forms <o secure preferred standing and exclusivity, UHC s still digging out of their lagging
stars performance, and using provider network tightening to speed traction. We continue to pick up share from UHC.
€lis a worthy competitar in mar<ets where we ovarlap, primarily FL and PA using the HS medel. Anthem, like UHC is
lzgging in stars and is scattered—lacking momentumn. | would like Armando to walk us through the details of 2015
AEP, and then get to market spetifics. We'll then lock at strategic implications of where we grews and stavers vs.
leavers —before we get into 2015 performance thus far... Armando....

Slides 4 & 5 Armando

Slide 6- Betty

Slide 7-8-9—Kim

Slides 10 & 11—NManny =discuss the fact that performance mgmt is a more mature process this year, and we see better
progress earlier....... As our SAl'sfall into 2 buckets- clinical eff and Netwark will tumn to Bob &

et
a®

Slides 12 & 13, Bob—zstart out by reminding the EC that we decided to fotus hard on dinical program effectiveness in
20414, and that our first focus was UM, We've warked hard with NOM to bring transparency into the right outcome and
process measures.. and we are seeing progress and still see opportunity.........our next target is Case management
where we will bring similar facuz

Slides 14 & 15— lulie— | stepped in to this rele in late 2014, maving from a market GM role, because | saw the ability to

AET-PO0D1-0000419847

PX007 (Mar. 25, 2015)

“HUM was #1 in
growth and is our
most formidable
competitor. We

““compete with them

everywhere and they
have momentum.”

- Nancy Cocozza,
Head of Medicare at Aetna
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Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?

16



Q.

CMS sets the “contours” and

“ramework” for

Does CMS regulation replace
competition between Medicare

AW N -

Advantage plans? @ nrnnnnnnnnne @
No. | think we think of our work as :
creating the framework that "
competition will happen within. ‘

14
15
- Sean Cavanaugh, 16
Director of the Center for Medicare at CMS :;

19
20
21
22
23
24

But the way to think about [CMS e

I“‘

regulation] is it’s settingthe o
boundaries or the contours that the
firms then would compete in.”

- Jonathan Orszag,
Defendants’ economic expert

competition

1137
how they change from year to year sometimes needs to go through
regulation, but a lot of the technical work can be done through
sub-regulatory guidance. Those are the sorts of things we do.

Q. Does CMS regulation replace competition between Medicare
Advantage plans?

. No. I think we think of our work as creating the framework

that competition will happen within.

Q. I'dlike to walk through a few specific categories of
regulations that have been raised over the course of this
litigation. The first is benchmarks. CMS sets the benchmarks
for the Medicare Advantage market each year?

A. Yes. we setthebenchmarks. 7 ™ * **

really specified in statute so it's an &

We have the data, we take the most
them through the statutory formula
that way.

Q. What's the purpose of setting benc
A. The benchmarks are the startin
The benchmark is the reference poin 7
compete with each other. They have ©
relative to that benchmark. How the *
determines whether they'll ha‘vsip wo* [ But the w
benefits they'll b‘eauot‘%ﬁer. u
a. mbe'nc‘n;ark‘s atoolthatcMs ¢ **

competition among Medicare Advantage

Tr. 1137:4-7 .

Tr. 3038:2-12 17



CMS regulations do not replace
competition or preempt the antitrust laws

e No rule capping individual bid margins

Individual Bid e CMS requests margin reductions for a small number of

Margins plans per year
e MA insurers negotiate and “push back” on CMS’s requests

e MA insurers can choose the level of aggregation
e Aetna uses a “parent organization” level of aggregation
e Aetna and Humana file bids with margins as high as 30%

Aggregate
Margins

Total e Can increase by $32 per member per month annually

Beneficia ry e Annual price or quality change of $384 (S32 per month
Cost for 12 months) not prohibited by the TBC test

e Measured at the contract level, not plan level
e Aetna’s CMS contracts contain dozens of individual plans
e Aetna has plans with MLRs below 85%

Medical Loss
Ratio

Tr. 2003:17-2014:19 (Paprocki - Aetna); Tr. 574:7-18 (Wheatley - Humana) e



Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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The claimed etficiencies do not
outweigh the competitive harm

Federz

coordinared effects context. incremental cost reductions may make coordination less likely or
effective by enhancing the incentive of a maverick to lower price or by creating a new maverick
Even when efficiencies generated through a merger enhance a firm's ability to compete. however, a
merger may have other effects that may lessen competition and make the merger anticonpetitive.

The Agencies credit only those efficiencses likely to be accomplished with the proposed merger and
unlikely to be accomplished in the absence of either the proposed merger or another means having
comparable anticompetitive effects. These are termed merger-specific efficiencies. B Only

alternatives that are practical in the business siation faced by the merging firms are considered in
making this determinarion. The Agencies do not insist upon a less restrictive alternative that is merely
theoretical

Efficiencies are difficult 1o verify and quantify. in part because nuch of (e information relating to
cfficiencics is uniquely in the posscssion of the merging firms. Morcover, efficicacics projected
reasonably and in good faith by the merging firms may not be realized. Therefore. it is incumbent
upon the merging finms to substantiate efficiency claims so that the Agencies can verify by
reasonable means the likelihood and magnitude of each asserted efficiency. how and when cach
would be achieved (and any costs of doing so). how each would enhance the merged firm's ability
and incentive to compete, and why each would be merger-specific

Efficiency claims will not be considered if they are vague. speculative, or otherwise cannot bg » * »*
verified by reasonable means. Projections of efficiencies may be viewed with skepuq;m.ﬁﬁnmmﬂy
when generated outside of the usual business planning process. By contrast x!nc\ claims
substantiated by analogous past experience are those most hkely to M

Cognizable cfficiencics are merger-specific cfficicggics l:ﬂl’lavr been verified and do not arise from
anticompetitive reductions in output or service. Cﬂzable efficiencies are assessed net of costs
produced by the merger or incurred 1n achseving those efficiencies

The Agencies will not challenge a merger if cognizable efficiencies are ofa ch:mder and magnitude
such that the merger is niot likely to be anticompetitive in any relevant market ' To make the requisite
determination, the Agencies consider whether cognizable efficiencies likely would be sufficient to
reverse the merger's poteatial to harm customers in the relevant market. e g. by preventing price

? The Agencies will not deem effiviencies to be merzer-specific 1f they could be aftamad by prachieal slfernanves that
mutigate compettive concerns, such az divestiture or bzensing. If 2 merger affoets not whether but only whan an.
efficiency would be achweved, only the tmuing advanrage is 3 merger-specific efficiercy.

Tke Agencies normally assess compatition i each relevant market affected by a merger mdependently and nommally
will challenge the merger if it iz likly to be acticompetifive in any relevant market. In zcme cazes, however, the
Agencies m their prosecutonal dscretion will consider efficiercies not swictly in the relevant market, but so
inaxtresbly lmked with it that 2 parhial divestinure or other remedy could not feanbly llunuuh the anficompat:tive
effect in the relevan! market without sacrific: 1 in the other marker(s bly linked

efficiencies are most Lkely to make a difference when ther are great azd the likely anticompetitive effect in the
relevant market(s) is small 30 the merger is likely to benefit customers overall,

30

et
“

e

‘Cognizable efficiencies
are merger-specific
efficiencies that have
been verified and do
not arise from
anticompetitive
reductions in output or
service.”

Horizontal Merger
Guidelines § 10
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Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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The proposed divestiture is
unprecedented and risky

“Any divestiture must contain the set of assets
necessary to ensure the efficient current and future
production and distribution of the relevant product. ..

To best achieve this goal, the Division often will insist
on the divestiture of an existing business entity that
already has demonstrated its ability to compete in the
relevant market.”

U.S. Department of Justice, Policy Guide to Merger Remedies 1 (2011)

22



Molina has failed at individual
Medicare Advantage in the past

Number of Counties in which Molina Offered Individual Medicare Advantage Plans

70

60

50

40

30

20

10

2008

2009 2010 2011 2012 2013 2014 2015 2016

PX0559, at 9 31 and Ex. 1 (Expert Report of Dr. Lawton R. Burns, Oct. 21, 2016)

56 58
48
40
30
11 11
m Bl =

2017
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Molina’s experience with Medicaid and
dual-eligibles has not helped it with
Medicare Advantage in the past

“Although Molina’s
Medicare product is new in
Utah, we’ve been a strong
presence here, serving o
Medicaid members for 16
years and complex
Medicare members through
the Medicaid Special Needs
Plans for eight years.”

Chad Westover,
President of Molina Healthcare, Utah

a
o
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"y
....
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~

University of Utah Health Plans and Molina
Healthcare of Utah Partner to Offer New
Advantage Product

Oct 9, 2014 10:28 AM

University of Utah Health Plans and Molina Healthcare of Utah, Inc., a wholly oaned subsidiary

of Molina Healthcare, Inc., have recently partnered to provide Utah seniors with a Medicare

Advantage Plan, Healthy Advantage Plus. Healthy Advantage Plus for Medicare-ligible

gi\gdudsmbeoﬂeredhnavis.SdtL&e. Utah, and Weber counties effective January 1,
15.

“As a local community partner we are committed to offering our expertise, expenience, and
innovative initiativee, to daliver exceptional value for our Utah seniors through a Medicars
Advantage product,” said Vicky Wiison, Senior Director of University of Utah Health Plans. “We
have been serving the Utah Medicaid population since 1998, the University of Utah employees
and their dependents since 1999, and we are excited about the progression o the Medicare
programs.”

“We are excited to now offer Medicare in partnership with the University of Utah Health Plans
so that together we can provide high quality care to more seniors throughout the state,” said
Mﬁb\@! President of Molina Healthcare of Utah. “Although Molina’s Medicare product
ismwh’l.we‘vebemas&mgptmcchefe,mngMcdk&dmmabcﬁbr16yeﬂ
and complex Medicare members through the Medicaid Special Needs Plans for eight years.”

Medicare-eligible individuals in Davis, Salt Lake, Utah and Weber counties can enroll in the
Healthy Advantage Plus heaith plan as of October 15, 2014, for an efiective date of January 1,
2015. The Consumer Assessment of Healthcare Providers and Systems (CAHPS) rarked the
University of Utah Heaith Plans the number one health plan among Utah Medicaid Plans from
2008-2012. The widely respected National Committee for Quality Assurance (NCQA) named
Molina Healthcare of Utah as the only ranked health plan in the state for NCQA's Medicaid
Health Insurance Plan Rankings for 2013-2014.

For more information, call (866) 939-5741, TTY/TDD 711, seven days aweek, Sam. -8 p.m.

Healthy Advantage Plus HMO is a Health Pian with a Medicare Contract. Enroliment in
Healthy Advantage Plus depends on contract renewal.

About University of Utah Health Plans

University of Utah Heaith Care (UUHC) is committed to becoming the leading academic
medical center in the nation. As the insurance am of University of Utah, University of Utah

Health Plans (UUHP) serves the people of Utah and beyond by improving health and quality of
life, providing access to the highest quality of care, and delivering exceptional value to our

:/‘healthcare utah edu 12/122016

+/news/cunrent Molina UUHC 2014,

PX0707 (Oct. 9, 2014)
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The Detendants’ expert agrees that Molina
1s “not a competitively significant market
participant in Utah today.”

Less than LeSS:han
400 1%
members market share

in each county

Never achieved
Tr. 2381:23-24 a STAR SCO re Of

(Dr. Mario

o), more than 3.5

(Lisa Rubino).



The proposed divestiture may
never occur

Q. And it's also contingent upon Molina getting the novations
that you talked about earlier. Right?

A. Yes.

Q. And on Molina getting the star scores transferred.
Correct?

A. Yes.

Q. Soit's not a done deal. Right?

A. No, it's not a done deal.

Dr. Mario Molina,
CEO of Molina Healthcare

Tr. 2382:15-22.
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The risk of the proposed divestiture
falls on seniors

“A purchaser’s interests are not necessarily identical to
those of the public, and so long as the divested assets
produce something of value to the purchaser (possibly
providing it with the ability to earn profits in some

other market or to produce weak competition in the
relevant market), it may be willing to buy them at a
fire-sale price regardless of whether they cure the
competitive concerns.”

U.S. Department of Justice, Policy Guide to Merger Remedies 1 (2011)
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Five Key Questions

Is the relevant product market broader than Medicare Advantage?
Do CMS regulations eliminate the need for the antitrust laws?
Do the claimed efficiencies outweigh the competitive harm?

Can the proposed divestiture replace the lost competition?

Can Aetna avoid antitrust scrutiny by withdrawing from 17 counties?
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The probative value of post-acquisition
conduct is “extremely limited”

The probative value of merging

parties’ post-acquisition conductis | Post-complaint conduct
“extremely limited” for the should be given little to
“obvious” reason that “violators [of |no weight “whenever

Section 7] could stave off such evidence could
[enforcement] actions merely by arguably be subject to
refraining from aggressive or manipulation.”
anticompetitive behavior when such

a suit was threatened or pending.”

Chicago Bridge & Iron Co. v. FTC,
534 F.3d 410, 435 (5th Cir. 2008)
(emphasis in original)

United States v. General Dynamics Corp.,
415 U.S. 486, 504-05 (1974)



Public Exchanges: Business Reality

April 2016 May 2016

June 2016 July 2016

April 28: “[W]e see this as a
good investment.”

- Mark Bertolini, PX0112

June 30: Aetna receives 2015 risk
adjustment information from CMS

- Shawn Guertin, Tr. 2676:20-23

July 19: “Expansion of Individual to
include 20 filed states for 2017”

- Fran Soistman, PX0120

July 9: Bertolini receives Aetna’s 2Q
financial results for the exchanges

- Mark Bertolini, Tr. 1382:5-1383:4

July 20: Financial results show Florida on-
exchange business is profitable

- DX009, Guertin Tr. 2755:14-2758:4
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Public Exchanges: Manipulating the Evidence

July 21, 2016 July 22, 2016 July 23, 2016 July 24, 2016

July 21: Complaint is filed

July 22: “By the way, all bets are off on July 23: “Most of this is a business decision
Florida and every other state given the except where DOJ has been explicit about the
DOJ rejected our transaction.” exchange markets. There we have no choice.”
- Fran Soistman, PX0121 - Steven Kelmar, PX0125

July 24: “Does this include the 17 places  July 24: “| was told to be careful about putting
in the DOJ complaint[?]” any of that in writing. | will have the attorney-

- Karen Lynch, PX0120 client privilege cc’d by tomorrow.

- Jonathan Mayhew, PX0127
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Public Exchanges: Getting the Deal Done

Mark T. Bertolini
Chairman & CEQ

151 Farmington Avenue
Hartford, CT 06156

T 880-273-1188 F 860-754-1078
bortolinim@actna.com

July 5,2016

Ryan M. Kantor, Esq
Assistant Chief, Litigatic
Department of Justice A
Suite 4100, Liberty Squé
450 Fifth Street, NW
Washington, DC 20530

Dear Ryan,

We are responding to ya
Justice (“DOJ) concem
Care Act (“ACA”) as w¢
thereby forcing Aetna in
acquisition of Humana n

At the outset, it is impor
developing public excha
Americans. The Preside
unlike many others, we |
exchange market work.
continue and expand ils

Unfortunately, a challen
transaction would have ¢
continue its support, leay
health. These contemplé

Although we remain sup
face market realities. O
continually improving, d
capital for them. We haj
substantial loss. And alt
vears, we are challenged
investment (including a |
terntories, given the add
Our ability to withstand
Humana acquisition.

aetna

Hyan M Kenwe, Esg
Jaly 5, 2015
Page 2

As many murket observers have noted. the exchanges have suceeeded in reducing 1he ranks ol the
uninsnred, but they face significant uncertainty ag io thew sconomne viability over time, due 1o lower
than initially expected enrolliment. a population that is olderand sicker than initially projectad. an
inadequate risk mechamism, and other regulatary issucs and uncertaintics. Making our position in
the exchanges tenable means we need 1o price andd design our coveruge m a wiy (hal uppeals lo
exchange benclicianics while also managing the nsk and generaling a market relwm on the capital
lvested, This business is sustaiuable voly i we Lave the fuwial vapacity W tabke vn susapevtsd
changes in the public exchange environment and 10 use capiial 10 mvest i new markets.

We have consistently indicated 1o our investors that the public exchanges and the ACA small grgqg
business remain risks 1o our achieving our financial projections since these markets face sigui:\:mlt
hurdles & outlined above, Shoull the deal be blocked the challenges will be exiwerbaled ahwe are
tacing significant unrecaverahle costs including carrying costs of the debt required 1o figghce the
deal that are projecied Lo be S300 million, from now (o the ead ol (he year, and signifjetnl
unceeaverable transaction and mtegration costs. W currently plan ta cover the abg#e conts, as well
as nvesl in capabilitics, improve benelils, pass savings through (o members andg@stomers and
cxpand aur business using the more than 83 hillion a year in s¥nergies we exp®t to obtain dwough
the transaction. [fwe are unahle to close the transaction we will need 10 reghver those costs plus a
$1 billion breakup fee and an estimatad S30-40 million in Inigation expagftes if the 120 sues 10
enjoin (he trnsaction. A1 our last Board meeling in June we discussesd’lhese issues. The Bonrd his
asked us Lo pul in place contingency planning & mitigale the impﬂ‘,’ol' w Lailed merger. ineluding
any required changss in our businesses and investmenl :slr;ﬂ:gy.oﬁl addition. as part ol our normal
DBoard Audit Commites review process, we were asked by l.ln’\udil Caminittee of' the Deard in
April to prepare a reviev: of the performance of our puhligcxclmnge business. This is seheduled to
be presented to the Audit Committes on Tuly 22 "

*
Our analysis o date mukes clear thal 'the deal t\.&g challenged andor blecked we would need 10
ke immediule weiions (o miligale publiv e.\u*ga and ACA smull group losses. Specilieslly, il 1he
DOJ sues (o enjom the transaction. we will mifiediatel v take welion to reduce our 20017 exchange
taotprint. We currently plan, as part of our strategy following the acquisition, to cxpand from 15
states in 2016 to 20 sates in 2017, [Towever, if we are in the midst of litigation over the [unana
transaction. given the risks describyed above, we will not be able to expand to the five additional
states. 1 addition, we would also withdraw from al least five wdditional states where generaling g » =
markat vetum would taka tao long for us to justify. given the costs associated with a potangisl reak-
up of the transaction. Inother words, mstead of expanding 1o 20 slates next year, V;h\'ou]d reduce
our presence to no more than 1) stares. We also would not be 1 a posiiion l‘w‘ld‘) Assistance 0
[ailing cooperative exchanges as we dicd in Towa recently, o *

-

.
Finally. based on our analysis 1o date. we believe itis \-'er}gli&f\- that we would need to lzave the
public exchange burincis entirely and plan for adgs il business officiencics should our deal
ultimately be blocked. By contrasi. if the deal priecds without the diverted time and encrgy
associated with litigation, we would explore how (o devote a portivn of the sdditional synergics
(whivh are Jurger (han we had planned for when announving (he deal) lo supporting even more
public exchanee coverape over the next fow years.

PX0117 (July 5, 2016)

“II]f the DOJ sues to enjoin the
transaction, we will
» immediately take action to

" reduce our 2017 exchange
footprint.”

“By contrast, if the deal
proceeds without the diverted
time and energy associated
with litigation, we would
explore how to devote a
portion of the additional

~®synergies (which are larger
than we had planned for when
announcing the deal) to
supporting even more public
exchange coverage over the
next few years.”

.
-
.
o*

- Mark Bertolini,
CEO of Aetna
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U.S. & Plaintiff States

V.
Aetna Inc. & Humana Inc.




