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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

' )
FEDERATL TRADE COMMISSION, )
' )
Plaintiff, )
v, ) |
) 1:04CV00534 (JDB)
ARCH COAL, INC., et al, )
' )
. ) .
Defendants. ) - o
i 7 ; EKPR 0 8 2004
STATE OF MISSOURY, et al., ) HAGY MAYER WHITTINGTON,
‘ ) US. DISTRILT COURY
- Plaintiffs, ) ’ '
, ' ) .
V. ) '
R )
| ARCH COAL,INC,, et al., )
I . : ) T — D —
oo : Defendants. )
|  PROTECTIVE ORDER

A In the interest of ensuting that matters raised by this proceeding are open to the public,
and at the same time to ensure that confidential information submitted by_ a defendant or any third
parties, whether pursuant to ‘domp.ulsory process or voluntarily, is not improperly disclosed, IT IS

HEREBY ORDERED THAT:

1. As used in this Order, "Confidential Information’ or “Confidential Material" shall '
refer to any document or portion thereof that contains competitively sensitive information,
including trade secrets or other confidential research, development, commercial or financial

j information, as such terms are used in Rule 26(c)(7) 'Qf the Federal Rules of Civil Procedure and
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Section 6(f) of the Federal Trade Commission Act, as amended, énd in the cases so construing |
them, and in any rules 'promulgated pursuant to or in implementation of them. "Document” shall
tefer to any discc;JVerable writing or recording, as defined in Rule 1001 of the Federal Rules of
Evidence, or transcript of oral testimony in the possession of a party of 2 third party, as well as to
any discoverable materials previouslsr obtained Ey the Federal Trade Commission ("FTC") during
its pre—.cor_nplaint investigation. | |
2. Any document or portio_n thereof submitted to the 'FTC during its investigation by
a defendant or by a third pa‘rty. pursuant to compulsory process, 61' voluntarily in lien of
compulsory process ,th.a't has been or is désignated as confidential by the submitting party, or that
3 is sﬁbj ecttoa requeét for confidentiality, or ariy information taken froni the confidential portion. -
bf such a document or any documents or information submitted to the FTC pursuant to the Hart-

- Scott-Rodino Antitrust Bnprovements Act of 1976 Clayton Act § 7A,15US.C. § 18a, shall be .

treated as “Conﬁdent[al” (as prowded In Paragraph 6 hereof) for purposes of tths Order The
identity of a third party stibmitting such_conﬁdenhal matenal also shall be treated as Confidential
for the purposes of this Order Where the‘ third-party submitter has reqﬁested such confidential
treatment, but sucﬁ protection shall expire 24 hours after notice has been given that defense
counsel wish to discld'sé thé identity of that third party submitter to a defendani unless the third
party or the FTC applies to the Court for an order precluding such disclosure.

3. The partle.,, in complymg with informal discovery requests or mscovery requests
served upon them pursuant to the Federal Rules of Civil Procedure, may designate any documerit

or portion thereof submitted in response to such discovery requests as Confidential Material,
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including dOc:ur'n_ents‘ obtained by them from third parties pursuant to discovery or as otherwise
obtained. |

4. The parties, in éonducting discovery froﬁ third parties, shall attach to such
discovery requests a copy of this Order so as to apprise such third parties of their rights herein. A
third party ma& designate' as Confidential Material any document or portion thereof submitted by
it in response to discovery in this proceeding.

5. A designation that a document is Confidential shall constitute a representation to
the Court, in good faith and éfter careful determination, that the mﬁterial is ot reésonably

believed to be already in the public' domain and that counsel believes the material so designated

= constitutes Confidential Material as defined in Paragraph 1 of this Order

6. . - - Material may be designated as Confidential by placing on or afﬁxing to the

documnient cottaining such material (in- such manner ag will tiot interfere with the Jegibility

thereof), a notice indiéaﬁng that the mjaieﬁal 1s "CONFIDENTIAL" or “FILED UNDER SEAL”
or any other ai:‘propriate _notice. Masked copies of docuiments may Be produced w]_:teré the
portions masked contain privileged matter, provided that the copy produced shall _indicafe at the
appropriate point that portions have been deleteci and the reasons therefor.

7. Material designated as “CONF]DENTIAL” shall be disclosed only to: (a) the
Coﬁt and ;iecessary Court employees and staff; (b) FTC counsel, theii associated attorneys, and
other employees or ﬁ:onsultants (including expert witnesses) of the FTC; (c) the Plaintiff States’
Attorneys General, their associated attorneys, oth'er employees of their offices, and any

consultants (including expert witiiesses) of the Plaintiff States; (d) outside counsel of record for
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defendants ("Qﬁtside couﬁsel*'), their associated attormeys gnd other employees of their law
firm(s), provided they are not employees of a dgfeﬁdant; and (&) anyone rétained .to assist outside
counsel in the preparation or trial of this action (including expert witnesses and othef
consultants), provided.they are not cﬁi‘rently affiliated in any way with one of the defendants or |
with any other company or person producing or selling coal in the United States.
8. Disclosurs of Confidential Information to any person described in Paragraph 7 of
 this Order shall be only for fhe purposes of the preparation, hearing, and any appeai of this
proceeding and any subsequent administrative proceeding arising from this tra;nséction, and for
no other puréos‘e whatsoever. | -

59, - Notwithstanding Paragraphs-7 and 8, the FTC may, subject to taking appropriate

: Parag’fﬁph 2 of this Order to the extent peﬁm&ed;by'the. confidenfiality provisions of applicable

Jaw and Commission rules, and (2) disclose and use confideniial information obtairied pursiant

to thls Ordef in responding tol 4 forma_l Vrequest or subpoena from either House of Congre_ss or
from any committee or Slilijcqmmittee of the Cdngre'ss, consistent with applicable law, including
Section 7A(h) of thé Clayton Act or Sections 6(f) and 21 of the F ederal Trade Cormmission Act.
10. .Ifa party desires to disclose Confidential Material to..any person 6&1&1‘ than those
referred to in Paragraphs 7-9 hereéf (a “New Person™), tﬁe pé';l'ty seeking ﬁsciosﬁe shall inform
both the paity that prodﬁced the material and the submitter of the material to this effeét._ Such

notice shall identify those materials sought to be disclosed with specificity (i.e., by document

conftrol numbers, deposition transcript page and line reference, or other means sufficient easily to -
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locate such materials), and the specific New Person (by name and business éfﬁliation) to whom
such material is to. bé disé_losed. The producing party and/or the submitter may object to the
disclosure of the Confidential Mateﬁal toj the New Person by providing the party seekiﬁg
disclosure with a wntten st&témént of the reasons for the objection. I_fthé producing party and/or
the submitter objects within five (5) business days, the party seeking disclosure _.shall not disclose
tﬁe Confidential Material to tﬁe New Person, absent written agresment with the obj ector(sj or
order of the Court. If no objection is made to the proposed disclosure of the Confidential
Material within five (5) business days, such material may be diéclosed fo the New Person.

11. In the event that any Confidential Material is contained in any pleading, motioﬁ,

;exhlblt or other pap er (co]lectlvely the "papers")’ ﬁled or to ‘be filed with the Clerk of the Court

- the Clerk shall. be so mformed by the party filing such papers, ‘and such papers sha]l be ﬁled

T under seal. “To the extent that such matenal Was. ongmally submitted by a third party, the party .

mcludmg the materlals it its papers shall nnmedlately notify the submltter of such inclusion.
Confidential Majerial contained in the papers (including materials from both parties and third
parties) shall 'r'ema:iﬁ under seal until firther order of this Court; provided, however, that such
pai)eis- may be furnished. to persons or entities who may rec;eivé co.nﬁdential material pursuant to
paragl"aphs.'?, 8,.9 or 10. Upbn or after filing any paper containing Confidential Mateﬁél, the
ﬁlin‘gpa’rty my file on the p‘ﬁblic_recdrd a duplicate copy of the paper that does not reveal Sugh
mat‘eﬁal. Fm;the'r, if the protection for any such material expires, a party may file on_the public

record & duplicate copy which also contains the formerly protected material.
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12.  If counsel for a defendant or any other party plans to infroduce into evidence any
document or transcript containiﬂg Confidential Material produced by another party or by a third
party, they shall ﬁrovide advance notice to the other party or third party for purposes of allowing

that party to seek an order that the document or transcript be granted in camera treatment. Except

where such an order is granted, all documents and transcripts shall be part of the public record.
Where in camera treatmeént is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the publié record.

13. At the time that participation in this proceeding or any subsequent administrative

proceeding by any person'described inPa.ragraph 7or10 of this Order concludes, all copies of
. documents or portions thereof demgﬂated conﬁden‘nal that are in the possessmn of such person,
e _':together mthaﬂ notes, memorangda or other papers contammg Con;ﬁdentlal Informatlon, shafl be -

= lreturned by such person to counsel provided, however, that the FTC's obligations under this.

-paragraph shall be goveriied by the | proy;slcns of Rule 4.12 of the FTC's Rules of Practice, 16

CFR.§4.12.

‘14.  The inadvertent or mistaken disclosure by a producing party of Confidential

Information shall not constitute a waiver of any claim of confidentiality ¢xcept where: (a) the

. producing party notifies a receiving party in writing of such inadvertent or mistaken disclosure

within ten (10) business days of becoming aware of such disclosure, and (b) within thirty (30)
days of such notice, the producing party fails to provide properly re-designated documents to the
receiving party. During the ﬂnrty (30) day period after notice, the 1ﬁaterials shall be treated as

designated in the producing party’s notice. Upon receipt of properly re-designated docunients, .
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| the receiving party shall return all nmumarked or incorrectly designated docﬂmenté and other
materials to the producing party within five (5) business days. The receiving party shall not

1 retain copies thereof and shall treat infotmation contained in said docurments and matsrials and

i : any summaries or notes thereof as approﬁriately marked pﬁrsuant to the producing party’s notice.
| 15. Nothing in this Order shall be construed to effect an -abrogation, walver, or

' liditation of any kind on thie right of the parties or third parties to assert any applicable discévéry
; | or trial privilege, or io set-ak an brdgr modifying the terms of this Order.

D STATES DISTRICT JUDGE

-4 v Dated: April- 82004

u{'
|
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