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INTRODUCTION 

Defendant IQVIA Holdings Inc. (“IQVIA”), {the self-described “market leader” in 

healthcare data},1 seeks to extend its dominance into programmatic advertising to healthcare 

professionals (“HCPs”) through its proposed acquisition of DeepIntent, Inc. (“DeepIntent”) (the 

“Proposed Acquisition”).  The Proposed Acquisition, which comes on the heels of IQVIA’s 

acquisition of Lasso Marketing, Inc. (“Lasso”) in July 2022, would give IQVIA control of two of 

the three leading healthcare demand-side platforms (“DSPs”) that deliver automated digital 

advertisements directly to U.S. HCPs via websites, mobile apps, and smart TVs, also known as 

HCP programmatic advertising.  {Prior to the Proposed Acquisition, DeepIntent projected 

that it would hold a 51 percent market share of the HCP programmatic advertising market 

on its own.2  Lasso, in the view of DeepIntent’s leadership, is the company’s “#1 

competitor”3 and “first formidable threat.”}4  Further, because IQVIA already controls the 

top healthcare data for running effective advertising campaigns to HCPs, IQVIA will have the 

ability and incentive to disadvantage current and potential rivals to DeepIntent and Lasso post-

Acquisition.  Likewise, the indicia of vertical harm identified by the Supreme Court in Brown 

Shoe Co. v. United States, 370 U.S. 294, 328-34 (1962) similarly show that IQVIA is likely to 

disadvantage Lasso’s and DeepIntent’s competitors post-Acquisition.  As a result, competition in 

this rapidly growing market will be curtailed, and healthcare companies will be forced to pay 

more to market their products. 

 
1  PX1119 {(IQVIA-FTC-002687924) at 004 (“We continue to be the market leader in this space as determined 
by number of customers, brands supported, and data transactions.”); PX1120 (IQVIA-FTC-000639691) at 
002 (“With $13B in sales, IQVIA is the clear market leader in far-reaching categories of healthcare 
data….”).} 
2  PX2572 (DI-2R-0002984914) at 001. 
3 PX2571 (DI-2R-0001587945) at 001. 
4  PX2511 (DI-2R-0002903374) at 005. 
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The Federal Trade Commission (“FTC” or “Commission”) has found reason to believe 

that the Proposed Acquisition violates the antitrust laws.  The FTC therefore (1) initiated an 

administrative proceeding to determine whether the Proposed Acquisition will harm competition, 

and (2) filed this Complaint seeking a temporary restraining order (“TRO”) and preliminary 

injunction to preserve the status quo until the FTC has had the opportunity to adjudicate the 

Proposed Acquisition’s legality in an administrative proceeding.  See 15 U.S.C. § 53(b). 

The issue now before the Court is the FTC’s request for a temporary restraining order to 

preserve the status quo for a limited time until the Court can conduct an evidentiary hearing on 

the FTC’s request for a preliminary injunction.  For the reasons set forth below, the Court should 

issue a TRO preventing Defendants from consummating the Proposed Acquisition until such a 

hearing can be completed. 

FACTUAL BACKGROUND 

I. IQVIA Seeks to Control Two  Healthcare DSPs 

Through acquisitions of Lasso and DeepIntent, IQVIA seeks to control two  

healthcare DSPs that deliver programmatic advertisements to U.S. HCPs on a one-to-one 

basis (“HCP programmatic advertising”).  Because HCPs are responsible for prescribing drugs, 

they play a vital role in pharmaceutical marketing.  Healthcare companies seek to convey 

clinically meaningful information to HCPs through targeted advertisements with the goal of 

impacting their prescribing behavior.  For example, an advertiser may wish to highlight a cancer 

drug’s most recent clinical trial results to an audience of oncologists who have previously 

prescribed a competitor’s product.   

HCP programmatic advertising involves the automated presentation of digital 

advertisements to HCPs on an individualized basis.  Specifically, when a targeted HCP visits a 
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Health, Inc., 938 F.2d 1206, 1225 (11th Cir. 1991) (quoting FTC v. Nat’l Tea Co., 603 F.2d 694, 

697 n.4 (8th Cir. 1979)).  Preliminary injunctions under Section 13(b) “are meant to be readily 

available to preserve the status quo while the FTC develops its ultimate case.”  FTC v. Whole 

Foods Market, Inc., 548 F.3d 1028, 1036 (D.C. Cir. 2008) (Brown, J.).  Indeed, to the best of 

Plaintiff’s knowledge, “[n]o court has denied relief to the FTC in a [Section] 13(b) proceeding in 

which the FTC has demonstrated a likelihood of success on the merits.”  FTC v. ProMedica 

Health Sys., Inc., No. 3:11 CV 47, 2011 WL 1219281, at *60 (N.D. Ohio Mar. 29, 2011).   

These same principles apply to the FTC’s request for a TRO under Section 13(b), but the 

equities supporting the Commission’s position are even stronger.  Here, the only potential harm 

to private interests is a modest delay in closing the Proposed Acquisition until the Court can 

resolve the FTC’s motion for a preliminary injunction.  In contrast, public interests would 

permanently and irreparably suffer if IQVIA and DeepIntent merge now.  Competition would be 

injured, and the status quo, in which Defendants are separate, would be extremely difficult, if not 

impossible, to restore.  Thus, a court should grant a TRO so long as it finds that the FTC has a 

“fair and tenable chance of ultimate success on the merits.”  FTC v. Lancaster Colony Corp., 

Inc., 434 F. Supp. 1088, 1090 (S.D.N.Y. 1977); see also FTC v. Exxon Corp., No. 79-1975, 1979 

WL 1654, at *3 n.6 (D.D.C. July 28, 1979) (noting the FTC need not “make precisely the same 

showing at the temporary restraining order and preliminary stages,” particularly “where, as here, 

the factual and legal issues are massive”). 19 

 
19  Recent precedent is limited because merging parties commonly stipulate to a TRO to provide time for adequate 
development of the evidentiary record.  See, e.g., Stipulated Order to Address the FTC’s Request for a Temporary 
Restraining Order, FTC v. Amgen, Inc., No. 23-cv-03053 (N.D. Ill. June 2, 2023) (ECF No. 60); Order granting Joint 
Motion for Entry of Stipulated Temporary Restraining Order, FTC v. Sysco Corp., No. 15-cv-00256 (D.D.C. Feb. 
27, 2015) (ECF No. 35). 
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The evidence in this case indicates the FTC has a “fair and tenable chance” of proving 

that the Proposed Acquisition may substantially lessen competition.  Lancaster Colony, 434 F. 

Supp. at 1090.  Accordingly, this Court should take a similar approach to past cases and issue a 

TRO to preserve this Court’s ability to analyze factual questions for the limited period needed to 

conduct an evidentiary hearing on the FTC’s motion for a preliminary injunction.  The FTC is 

likely to ultimately succeed on the merits, and the equities weigh in favor of a TRO. 

I. The FTC Is Likely to Succeed on the Merits 

Section 7 of the Clayton Act bars mergers “the effect of [which] may be substantially to 

lessen competition, or to tend to create a monopoly” in “any line of commerce or . . . activity 

affecting commerce in any section of the country.” 15 U.S.C. § 18. “Congress used the words 

‘may be substantially to lessen competition’ to indicate that its concern was with probabilities, 

not certainties.”  FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1073 (N.D. Ill. 2012) 

(emphasis added) (quoting Brown Shoe, 370 U.S. at 323); see also FTC v. Elders Grain, Inc., 

868 F.2d 901, 906 (7th Cir. 1989) (“A certainty, even a high probability, need not be shown.”).  

Under this standard, at the preliminary injunction phase, the FTC “meets its burden . . . if it 

shows preliminarily, by affidavits or other proof, that it has a fair and tenable chance of ultimate 

success on the merits.”  Lancaster Colony, 434 F. Supp. at 1090; see also Whole Foods Market, 

548 F.3d at 1036 (Brown, J.)  (“[A]t this preliminary phase [the FTC] just has to raise substantial 

doubts about a transaction.  One may have such doubts without knowing exactly what arguments 

will eventually prevail.”).  As the court recognized in Lancaster Colony, “a district court can 

hardly do more at so early a stage of antitrust litigation than to make a considered estimate of the 

FTC’s apparent chances of success based upon what must necessarily be an imperfect, 

incomplete and fragile factual basis.”  434 F. Supp. at 1091. 
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  Here, the Proposed Acquisition violates Section 7 because it will consolidate two of the 

 competitors in the market for HCP programmatic advertising under IQVIA’s 

control, leading to undue concentration and eliminating direct price and innovation competition 

between the merging parties.  See United States v. Phila. Nat’l Bank, 374 U.S. 321, 363 (1963); 

FTC v. Wilh. Wilhelmsen Holding ASA, 341 F. Supp. 3d 27, 62-65 (D.D.C. 2018).  Separately, a 

court should find a Section 7 violation if it evaluates the factors laid out in Brown Shoe and finds 

the merger would be a “clog on competition.”  Brown Shoe, 370 U.S. at 324.  That is the case 

here.  Finally, a merger violates Section 7 if the merged firm would possess the ability and 

incentive to foreclose or disadvantage competitive rivals and its ability and/or incentive increases 

as a result of the acquisition.  See United States v. AT&T, Inc., 916 F.3d 1029, 1033-38 (D.C. 

Cir. 2019) (affirming case analyzed under the ability and incentive framework); In re Illumina, 

Inc., FTC Docket No. 9401, at 41 (Mar. 31, 2023).   

 will enable IQVIA to disadvantage 

other competitors and further restrict competition.   

Under the horizontal and vertical theories of harm, “[t]he Commission meets its burden if 

it ‘raise[s] questions going to the merits so serious, substantial, difficult and doubtful as to make 

them fair ground for thorough investigation, study, deliberation and determination by the FTC in 

the first instance and ultimately by the Court of Appeals.’”  Warner Commc’ns, 742 F.2d at 1162 

(quoting Nat’l Tea, 603 F.2d at 698).  Because the issue is a “narrow one,” the Court at this stage 

“do[es] not resolve the conflicts in the evidence, compare concentration ratios and effects on 

competition in other cases, or undertake an extensive analysis of the antitrust issues.”  Warner 

Commc’ns, 742 F.2d at 1164; OSF Healthcare, 852 F. Supp. 2d at 1074.  It is not until the 

administrative proceeding, which will provide a forum for all parties to present plenary evidence 
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regarding the likely effects of the merger with up to 210 hours of live testimony, 16 C.F.R. § 

3.41, that the FTC will exercise its congressionally vested authority to determine, upon a full 

evidentiary record, the merger’s legality.  FTC v. H.J. Heinz Co., 246 F.3d 708, 713-14 (D.C. 

Cir. 2001).  

A. HCP Programmatic Advertising Is the Relevant Market 

“Determination of the relevant product and geographic markets is ‘a necessary predicate’ 

to deciding whether a merger contravenes the Clayton Act.”  United States v. Marine 

Bancorporation, Inc., 418 U.S. 602, 618 (1974) (quoting United States v. E.I. Du Pont De 

Nemours & Co., 353 U.S. 586, 593 (1957)).  The relevant product market is the “line of 

commerce” affected by a proposed merger.  Brown Shoe, 370 U.S. at 324.  Here, a relevant 

product market in which to analyze the competitive effects of the Proposed Acquisition is HCP 

programmatic advertising, and the relevant geographic market is worldwide. 

1. The Relevant Product Market Is HCP Programmatic Advertising 

A relevant product market’s “‘outer boundaries’ are determined by the ‘reasonable 

interchangeability of use or the cross-elasticity of demand between the product itself and 

substitutes for it.’”  FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 198 (D.D.C. 2018) (quoting Brown 

Shoe, 370 U.S. at 325).  In assessing reasonable interchangeability, the Supreme Court identified 

multiple “practical indicia,” including “industry or public recognition of the [relevant market] as 

a separate economic entity, the product’s peculiar characteristics and uses, unique production 

facilities, distinct customers, distinct prices, sensitivity to price changes, and specialized 

vendors.”  Brown Shoe, 370 U.S. at 325 (1962).   

IQVIA (via Lasso) and DeepIntent currently compete to provide HCP programmatic 

advertising services to healthcare companies and their advertising agencies.  This is the line of 

commerce that will be affected by the elimination of competition between these firms as a result 
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divestiture will be required.  At best, divestiture is a slow, cumbersome, difficult, disruptive and 

complex remedy.”  Lancaster Colony, 434 F. Supp. at 1096. 80  Here, because IQVIA already 

acquired Lasso, allowing the Proposed Acquisition to proceed would also carry the very real risk 

of exposing all of DeepIntent’s competitively sensitive information to its direct competitor—a 

form of harm both immediate and impossible to undo. 

Therefore, the equities justify a TRO.  The loss from the elimination of substantial head-

to-head competition between Lasso and DeepIntent will be difficult, if not impossible, to reverse 

should Defendants consummate the Proposed Acquisition before this Court conducts an 

evidentiary hearing regarding the FTC’s request for a preliminary injunction.  In contrast, the 

 

81  There is “no reason why, if the merger makes economic 

sense now, it would not be equally sensible to consummate the merger following a FTC 

adjudication on the merits that finds the merger lawful.”  FTC v. Penn State Hershey Med. Ctr., 

838 F.3d 327, 353 (3d Cir. 2016). 

CONCLUSION 

 For the reasons stated above, the FTC respectfully requests that the Court enter a TRO 

before 11:59 PM Eastern Time on July 21, 2023, preventing Defendants from completing the 

Proposed Acquisition until the Court rules on the FTC’s preliminary injunction. 

 

 
80  As another court put it, “[a]llowing a transaction to proceed and then later ‘unscrambling the eggs’ upon a finding 
of illegality by the FTC is a ‘daunting and potentially impossible task’ . . . .”  FTC v. Peabody Energy Corp., 492 F. 
Supp. 3d 865, 918 (E.D. Mo. 2020) (quoting Sysco, 113 F. Supp. 3d at 87).   
81  PX0012  

) at 014-015. 
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