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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

 
ALBANY DIVISION 

 
            
FEDERAL TRADE COMMISSION and  ) 
THE STATE OF GEORGIA,    ) 
       ) 
    Plaintiffs,  ) 
  v.     ) No. 1:11-cv-58 (WLS) 
       )  
PHOEBE PUTNEY      ) 
HEALTH SYSTEM, INC.,     )  
PHOEBE PUTNEY MEMORIAL    ) 
HOSPITAL, INC.,     )   
PHOEBE NORTH, INC.,     ) 
HCA INC.,       ) 
PALMYRA PARK HOSPITAL INC., and   ) 
HOSPITAL AUTHORITY OF ALBANY-  ) 
DOUGHERTY COUNTY,    )  
       )    
    Defendants.  ) 
 

PLAINTIFF’S MOTION FOR LEAVE TO FILE AMENDED COMPLAINT AND 
MEMORANDUM OF LAW IN SUPPORT 

 
 

INTRODUCTION 
 

Plaintiff Federal Trade Commission (the “FTC” or “Commission”) respectfully moves 

the Court, pursuant to Rule 15 of the Federal Rules of Civil Procedure, for leave to file an 

AMENDED COMPLAINT, a copy of which is attached hereto.  The new complaint maintains 

the counts and allegations against the same defendants from the original complaint, but accounts 

for the significant factual and procedural developments that have occurred since the original 

complaint was filed, including (i) the consummation of the Transaction1 in December 2011 and 

                                                           
1 All terms used in this motion, such as Transaction, have the same meaning as in previous filings by the Plaintiff in 
this matter, unless otherwise indicated.  In the interest of clarity, “Phoebe Putney” refers collectively to Phoebe 
Putney Health System, Inc., Phoebe Putney Memorial Hospital, Inc., and Phoebe North, Inc.  “HCA” refers to HCA 
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(ii) the United States Supreme Court’s unanimous ruling and remand order issued on February 

19, 2013.  On April 5, 2013, Plaintiff and Defendants met and conferred, after which Defendants 

were provided an advance copy of the proposed Amended Complaint.  As of the time of filing, 

on April 9, 2013, Defendants had not consented to the filing.  Accordingly, Plaintiff seeks the 

Court’s leave to amend, which should be granted for the reasons set forth below. 

STATEMENT OF FACT  
 

On April 20, 2011, Plaintiffs filed a complaint for temporary restraining order and 

preliminary injunction in this Court, alleging that Phoebe Putney’s proposed acquisition of rival 

Palmyra Park Hospital from HCA Inc. would reduce competition substantially and allow the 

combined entity to raise prices for general acute-care hospital services charged to commercial 

health plans in violation of Section 5 of the FTC Act, 15 U.S.C. § 45, and – if consummated – 

Section 7 of the Clayton Act, 15 U.S.C. § 18, substantially harming patients, local employers, 

and employees.  Defendants moved to dismiss the action on grounds of state-action immunity.  

Defendants did not contest the Plaintiffs’ claim that the acquisition of Palmyra would tend to 

create, if not actually create, a monopoly in the relevant market.  Following a hearing that took 

place on June 13, 2011, this Court granted Defendants’ motion to dismiss, finding that state-

action immunity shielded the acquisition from federal antitrust scrutiny.  The FTC appealed, and 

the Eleventh Circuit granted an injunction pending appeal.   

On April 20, 2011, the FTC also issued an administrative complaint in this matter, which 

contained substantially similar allegations to those set forth in the district court complaint.  

Administrative proceedings began under Chief Administrative Law Judge Chappell, and a trial in 

                                                                                                                                                                                           
Inc., “Palmyra” refers to Palmyra Park Hospital Inc., and the “Authority” refers to the Hospital Authority of Albany-
Dougherty County. 
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the matter was scheduled to begin on September 19, 2011.  On July 1, 2011, Defendants moved 

for a stay of the administrative proceedings and Plaintiff did not oppose that motion.  On July 15, 

2011, the FTC granted Defendants’ unopposed motion to stay the administrative proceeding. 

On December 9, 2011, the Eleventh Circuit affirmed this Court’s order granting 

Defendants’ motion to dismiss and dissolved its injunction pending appeal.2  The Eleventh 

Circuit agreed with the FTC that “on the facts alleged, the joint operation of Memorial and 

Palmyra would substantially lessen competition or tend to create, if not create, a monopoly,”3 but 

affirmed this Court’s ruling that state-action immunity applied to the acquisition.  On December 

15, 2011, Defendants consummated their acquisition of Palmyra. 

The FTC petitioned the United States Supreme Court for certiorari, which was granted on 

June 25, 2012.4  Merits briefing was conducted through the fall and oral argument took place on 

November 26, 2012.  On February 19, 2013, in a unanimous decision, the Supreme Court 

reversed the judgment of the Eleventh Circuit.  In an opinion authored by Justice Sotomayor, the 

Supreme Court held that state-action immunity did not immunize the Phoebe Putney/Palmyra 

transaction.5   Specifically, the Court determined that the Eleventh Circuit applied the concept of 

“‘foreseeability’ . . . too loosely”, and that a state’s policy to displace federal antitrust law must 

be the “inherent, logical, or ordinary result of the exercise of authority” granted by the state 

legislature.6  Notably, the Supreme Court also held that, “[t]he case is not moot . . . because the 

District Court on remand could enjoin respondents from taking actions that would disturb the 

                                                           
2 FTC v. Phoebe Putney Health System, Inc., 663 F.3d 1369 (11th Cir. 2011). 
3 Id. at 1375. 
4 FTC v. Phoebe Putney Health System, Inc., 133 S. Ct. 28 (2011). 
5 FTC v. Phoebe Putney Health System, Inc., No. 11-1160, ___ U.S. ___, 2013 WL 598434 , at *12 (Feb. 19, 2013).   
6 Id. at *8.  
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status quo and impede a final remedial decree.”7  The Court further remanded the case for 

proceedings consistent with its opinion.   

On February 22, 2013, following the United States Supreme Court’s unanimous ruling 

that state-action immunity does not apply to Defendants’ hospital acquisition, Plaintiff moved 

the Commission to lift the stay of administrative proceedings issued on July 15, 2011.  The 

Commission granted the motion to lift the stay on March 14, 2013 and directed Chief 

Administrative Law Judge Chappell to set a new hearing date as soon as practicable, but in no 

circumstances later than July 15, 2013.  On March 19, 2013, Defendants filed a motion to delay 

the start of the hearing to December 2013, which Plaintiff opposed.  On April 3, 2013, the 

Commission denied Defendants’ motion to reschedule, noting that time is of the essence in this 

matter due to the Transaction’s consummation, the significant amount of time that has already 

since passed, and the alleged interim harm to competition and consumers from the 

consummation of the Transaction that may already be taking place.  As a matter of discretion, 

however, the Commission granted a three-week extension, directing the Chief Administrative 

Law Judge to set a new hearing date no later than August 5, 2013.  At this time, discovery is 

ongoing and a plenary administrative trial on the merits of the Transaction will begin on August 

5, 2013.  The merits trial will include up to 210 hours of live testimony.   

ARGUMENT 
 
PLAINTIFF HAS MET THE STANDARD FOR OBTAINING LEAVE TO FILE AN 
AMENDED COMPLAINT UNDER FEDERAL RULE OF CIVIL PROCEDURE 15 
 

Pursuant to Federal Rule of Civil Procedure 15(a)(2), “a party may amend its pleading 

only with the opposing party’s written consent or the court’s leave.  The court should freely give 

                                                           
7 Id. at *5, n.3 (citing Knox v. Service Employees, 567 U.S. ___, ___ (2012) (slip op. at 7) and FTC v. 
Whole Foods Market, Inc., 548 F.3d 1028, 1033-34 (D.C. Cir. 2008) (Brown, J.)). 
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leave when justice so requires.”8  The decision whether to grant leave to amend a pleading is 

within the sound discretion of the district court,9 but as this Court has aptly recognized, “this 

discretion is strictly circumscribed by the proviso that ‘leave [should] be freely given when 

justice so requires.’”10  Therefore, a justifying reason must be apparent for denial of a motion to 

amend.11  “Unless a substantial reason exists to deny leave to amend, the discretion of the district 

court is not broad enough to permit denial.”12   

In light of the significant factual and procedural developments since Plaintiffs filed suit in 

April 2011, good cause for amending the Complaint is immediately apparent.  Defendants will in 

no way be prejudiced if the changes are allowed at this point in the proceedings.  Furthermore, 

there is no apparent reason for denying the motion to amend, as none of the factors that may 

militate against it is present in this case.  Consistent with the liberal standard that applies to 

motions to amend under Rule 15(a)(2), the Court should therefore grant Plaintiff’s motion. 

Three pivotal events have transpired since dismissal of Plaintiffs’ original complaint.  

First, in December 2011, upon the Eleventh Circuit’s dissolution of its injunction pending 

appeal, Defendants consummated their acquisition of Palmyra.  Second, on February 19, 2013, 

the United State Supreme Court issued its unanimous ruling and remand order holding that state-

action immunity did not immunize the acquisition.  Third, the Commission’s administrative 

                                                           
8 As no scheduling order has been issued in this case, Federal Rule of Civil Procedure 16(b), which governs 
modifications to pretrial scheduling orders, is not applicable. 
9 Florida Foundation Seed Producers, Inc. v. Georgia Farms Services, LLC, No. 1:10-CV-125, 2012 WL 4840809, 
at *21 (M.D. Ga. Sept. 28, 2012) (Sands, J.) (citing Nat’l. Serv. Indus., Inc. v. Vafla Corp., 694 F.2d 246, 249 (11th 
Cir. 1982)).   
10 Id. (quoting Gramegna v. Johnson, 846 F.2d 675, 678 (11th Cir. 1988)). 
11 Id. (citing Moore v. Baker, 989 F.2d 1129, 1131 (11th Cir. 1993)).  A court may consider such factors as undue 
delay, bad faith, or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments 
previously allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, and futility of 
the amendment.  Id. (citing Foman v. Davis, 371 U.S. 178, 182 (1962)). 
12 Id. (citing Shipner v. Eastern Air Lines, Inc., 868 F.2d 401, 407 (11th Cir. 1989) (internal quotation marks 
omitted)). 
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proceeding has been reinstated with expedited discovery underway and a full merits trial set to 

begin on August 5, 2013. 

None of the factors that may militate against granting a motion to amend is present in this 

case.  Plaintiff moved swiftly to file these papers once the Supreme Court’s ruling issued and 

administrative proceedings resumed.  Thus, there is no undue delay in Plaintiff’s request to 

amend.  The newly-alleged facts were entirely unknown – and, in fact, not in existence – at the 

time the Commission filed its original complaint.  Plaintiff is not seeking the amendment in bad 

faith or with a dilatory motive.   

The interests of justice and judicial economy will undoubtedly be served by having all 

allegations properly before the Court as set forth in Plaintiff’s proposed amended complaint.  

The amendments are narrowly tailored to reflect the present circumstances and Plaintiff’s present 

understanding of the case.  In so doing, the action can more effectively proceed on the merits.   

Defendants will not suffer any undue prejudice by virtue of the Court’s allowance of the 

proposed amendment.  The determination of whether prejudice would occur often includes 

assessing whether allowing an amendment would result in additional discovery, cost, and 

preparation to defend against new facts or new theories.  Defendants cannot be prejudiced, or 

caught off guard, by the new facts alleged by the Commission in the proposed amendment, since 

the Defendants have first-hand knowledge of the roles that they played in the transaction at issue 

and the appellate proceedings described therein.  The proposed amended complaint does not 

involve the addition of any new defendants, set forth any new claims, or raise any new legal 

theories.  No prejudice would result to Defendants in allowing the amendment under these 

circumstances. 
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Finally, Plaintiff’s request to file an amended complaint is not futile as Plaintiff has 

alleged sufficient facts to state a claim for relief that is facially plausible.  This was clearly 

recognized by the Eleventh Circuit, when it stated, “We agree with the Commission that, on the 

facts alleged, the joint operation of Memorial and Palmyra would substantially lessen 

competition or tend to create, if not create, a monopoly.”13  Where the proposed amendment is 

not clearly futile, denying leave to amend on this ground is highly improper. 

Accordingly, in the interest of justice, this Court should grant Plaintiff’s motion for leave 

to file the proposed amended complaint.  The grant of this motion is particularly appropriate 

here, given the clear absence of any substantial reason to deny leave to amend.   

 

CONCLUSION 

For the reasons identified above, the Federal Trade Commission requests that the Court 

grant Plaintiff’s motion for leave to file the proposed amended complaint.   

                                                           
13 FTC v. Phoebe Putney Health System, Inc., 663 F.3d 1369, 1375 (11th Cir. 2011). 
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Respectfully submitted this 9th day of April, 2013. 

 
    s/Jeffrey H. Perry 
JEFFREY H. PERRY 
Assistant Director 
SARA Y. RAZI 
Deputy Assistant Director 
MARIA M. DIMOSCATO 
AMANDA G. LEWIS 
LUCAS A. BALLET 
CHRISTOPHER J. ABBOTT 
DOUGLAS E. LITVACK 
JENNIFER K. SCHWAB (630660) 
JOSHUA B. SMITH 
STEPHEN W. SOCKWELL, JR. 
STELIOS S. XENAKIS 
Attorneys 
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Avenue, NW 
Washington, DC  20580 
Telephone: (202) 326-2331 
Facsimile: (202) 326-2286 
Email: jperry@ftc.gov 
 
RICHARD A. FEINSTEIN 
Director 
NORMAN A. ARMSTRONG, JR. 
Deputy Director 
Federal Trade Commission 
Bureau of Competition 
 
DAVID C. SHONKA 
Acting General Counsel 
Federal Trade Commission 

 
Counsel for Plaintiff Federal Trade 
Commission  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
            
FEDERAL TRADE COMMISSION   ) 
and THE STATE OF GEORGIA,   ) 
       ) 
    Plaintiffs,  ) 
  v.     ) No. 1:11-cv-58 (WLS) 
       )  
PHOEBE PUTNEY      ) 
HEALTH SYSTEM, INC.,     )  
PHOEBE PUTNEY MEMORIAL    ) 
HOSPITAL, INC.,     )   
PHOEBE NORTH, INC.,     ) 
HCA INC.,       ) 
PALMYRA PARK HOSPITAL INC., and   ) 
HOSPITAL AUTHORITY OF ALBANY-  ) 
DOUGHERTY COUNTY,    )   
       )    
    Defendants.  ) 

 
[PROPOSED] ORDER 

 
 Plaintiff, the Federal Trade Commission, by its designated attorneys, filed a Motion for 

Leave to File an Amended Complaint Pursuant to Fed. R. Civ. P. 15(a)(2), and Memorandum of 

Law in Support thereof.  

Whereas the Court has considered Plaintiff’s motion and memorandum, THE COURT 

FINDS that Plaintiff has demonstrated that good cause exists and justice requires the grant of 

leave to file the proposed amended complaint.  

 Therefore, Plaintiff’s Motion is GRANTED.   

SO ORDERED, this ___ day of __________ 2013 

       _____________________________ 
       The Honorable W. Louis Sands 

United States District Court Judge  
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on the 9th of April, 2013, I filed the foregoing with the 

Clerk of Court through the CM/ECF system which will automatically send electronic 

mail notification of such filing to the CM/ECF registered participants as identified on the 

Electronic Mail Notice List. 

 
          s/Maria M. DiMoscato  
      Maria M. DiMoscato 
      Federal Trade Commission 
      600 Pennsylvania Ave, NW 
      Washington, D.C. 
      (202) 326-2315      
 
 

 


