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No. 22-7168 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

DISTRICT OF COLUMBIA, et al., 
APPELLANTS,  

V.  
THE KROGER CO., et al., 

APPELLEES. 

ON APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

EMERGENCY MOTION OF APPELLANTS FOR AN INJUNCTION 
PENDING APPEAL AND AN IMMEDIATE ADMINISTRATIVE STAY 

The District of Columbia, California, and Illinois respectfully request an 

injunction pending appeal of the district court’s order denying their motion for a 

preliminary injunction, and an emergency administrative injunction while this Court 

decides whether to grant an injunction pending appeal.  This relief is necessary to 

prevent Albertsons Companies, Inc. and the Kroger Company from irreparably 

harming competition, consumers, and workers by paying a coordinated “special 

dividend” to Albertsons’s shareholders as part of a proposed Kroger-Albertsons 

merger.  The special dividend reflects concerted action between direct rivals that, 

along with interrelated credit restrictions, threatens to reduce Albertsons’s 

Public Copy—Sealed Material DeletedUSCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 1 of 188



2 

competitiveness before regulators can review its merger with Kroger.  This pre-

merger combination will likely raise prices, impair service, and restrict choices for 

consumers and workers alike—all without any offsetting procompetitive benefit. 

Working families should not be saddled with such economic burdens while trying to 

put food on their tables during the holiday season.   

The need for emergency relief in this case is imperative.  Albertsons and 

Kroger planned to issue their special dividend on November 7, 2022.  A Washington 

state court, however, temporarily restrained the dividend’s payment on November 3.  

That temporary order is set to expire at 4:30 p.m. PST on December 19, and 

Albertsons has repeatedly declared its intention to pay the special dividend 

immediately absent a court order.1  

An injunction pending appeal is thus necessary to preserve the status quo 

while this Court decides the merits of appellants’ request for preliminary injunctive 

relief.  And because appellants face immediate irreparable harm given the likelihood 

that Albertsons will disburse the dividend at 4:31 p.m. PST on December 19, the 

Court should also issue an emergency administrative injunction while it considers 

whether to grant a full injunction pending appeal.   

1 See Albertsons Press Release (Dec. 9, 2022), https://tinyurl.com/bdebrd6j; 
Albertsons Press Release (Nov. 3, 2022), https://tinyurl.com/bdebrd6j. 

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 2 of 188



3 

Appellants moved for an administrative injunction in the district court on 

December 12.  The district court has not granted that motion, however, and instead 

ordered Kroger and Albertsons to file responses on or before December 14.   

Appellants contacted counsel for Kroger and Albertsons on December 12 and 

13 to obtain consent to an expedited briefing schedule.  Both parties indicated that 

they would like the opportunity to review this motion before agreeing to a schedule.  

BACKGROUND 

1. Factual Background.

A. Supermarkets in the District of Columbia, California, and Illinois
compete to serve communities’ nutritional needs.

Supermarkets provide consumers access to fresh and affordable meat, 

produce, and other staples necessary to keep them healthy and well-nourished.  Their 

importance is reflected in the volume of their business—more than $10 billion a year 

in the District of Columbia alone.  See Compl. ¶¶41-42.  Appellants have been 

focused on ensuring that their residents have access to these essential items, and in 

eliminating so-called “food deserts,” where residents encounter practically 

insurmountable barriers to obtaining healthy food.  One key barrier is distance: 

because District residents and residents of urban areas like Chicago and South Los 

Angeles depend on walking and public transportation, access to healthy food means 

having a supermarket located near their homes. 
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The proposed merger would further concentrate the market for groceries.  It 

would join two of the largest supermarket chains in the United States, which compete 

directly to provide essential food to consumers in the District, California, and 

Illinois.  In California, for example, Albertsons and Kroger collectively operate over 

800 stores.  Compl. ¶53.  In the District, Safeway (owned by Albertsons) controls 

about 19.4% of the supermarket revenues, while Harris Teeter (owned by Kroger) 

controls 13.9%.  Compl. ¶41.  If Albertsons and Kroger merge, the combined entity 

would have at least a 33.4% share, though likely much higher in discrete geographic 

markets within the District.  In Illinois, the combined post-merger entity would 

possess a roughly 64% share.  Compl. ¶51. 

As markets become more concentrated, they become less competitive and a 

few outcomes are likely: prices may rise, output may fall, or service may decline.  

See, e.g., FTC v. PPG Indus., Inc., 798 F.2d 1500, 1503 (D.C. Cir. 1986) (Bork, J.) 

(“[W]here rivals are few, firms will be able to coordinate their behavior, either by 

overt collusion or implicit understanding, in order to restrict output and achieve 

profits above competitive levels.”); see also United States v. Rockford Mem'l Corp., 

898 F.2d 1278, 1282-83 (7th Cir. 1990) (Posner, J.) (same).  In this context that 

means groceries become more expensive, less available, or lower in quality.  Worse 

yet, stores may close, creating new food deserts and leaving consumers stranded.  

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 4 of 188



USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 5 of 188



 6 

 

; Kimco Realty Press Release (Oct. 14, 2022) (“The Merger Announcement 

further specifies that part of the cash consideration will be paid in the form of a $6.85 

per share special cash dividend.”), https://tinyurl.com/mukns7nk.  Under this 

provision, Albertsons would pay its shareholders $4 billion, with $2.5 billion 

coming from cash and $1.5 billion borrowed from Albertsons’s credit revolver at an 

interest rate of LIBOR plus 1.25% to 1.5%.  Compl. ¶59; Dkt. 37-2 (Smith Decl. 

¶19.f.i).  The dividend represents more than one-third of Albertsons’s $11 billion 

total market capitalization, Compl. ¶24; it reduced Albertsons’s cash on hand to 

$500 million, Weisbach Decl. ¶14; and it increased Albertsons’s net debt from 

$4.54 billion to $8.54 billion, Compl. ¶56.   

C. Albertsons and Kroger agree that the special dividend should be 
accompanied by restrictions on Albertsons’s ability to raise new 
capital and take on new debt. 

In addition to the special dividend, Albertsons and Kroger agreed to restrict 

Albertsons’s ability to access credit or otherwise generate liquidity.  Under the 

merger agreement, Albertsons cannot “incur, assume, guarantee or otherwise 

become liable for any Indebtedness (directly, contingently or otherwise)” under its 

“revolving” credit facility unless doing so would be “in the ordinary course of 

business consistent with past practice.”  Ex. 1 at 61-62 (Merger Agreement 

§ 6.1(n)(i)).  This provision essentially bars Albertsons from accessing its credit 
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facility to fix new and extraordinary liquidity problems, even if they arise from the 

special dividend and even if Albertsons needs additional cash to compete.  See id.  

The facts of this case illustrate the impact of this credit restriction.  By its own 

estimation, Albertsons will need $6 billion in liquidity after paying the dividend.  It 

has argued that it can hit this mark by combining its $500 million in remaining cash 

with a $2.5 billion loan from the credit revolver and $3 billion in cash flow from an 

anticipated $75 billion in revenue.  Weisbach Decl. ¶14.  Yet Albertsons’s cash flow 

from the past fiscal year’s net revenue of $71.9 billion was only $1.6 billion.  

Weisbach Decl. ¶16.  If its net income rises at the same rate as its revenue over the 

next fiscal year, Albertsons will generate only $1.7 billion in cash flows from $75 

billion in revenue, not $3 billion.  Weisbach Decl. ¶17.   

In the past, Albertsons has rarely borrowed from its revolving credit facility 

to cover ordinary liquidity needs.  The record indicates, for example, that the only 

time in recent years that Albertsons has accessed its credit facility was to borrow 

$2 billion in March 2020 “as a precautionary measure” given “the uncertainty in the 

global markets resulting from the COVID-19 pandemic.”  Ex. 6 at 84, Albertsons 

Form 10-K for FY ending Feb. 26, 2022; Weisbach Supp. Decl. ¶7.  The interest rate 

on Albertsons’s revolver, moreover, is 1.25% to 1.5% above LIBOR, which 

currently hovers around 5-6% and is expected to increase in the near future.  See 

Jerome H. Powell, Inflation and the Labor Market, Speech at the Hutchins Center, 
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” and “  

.”  Tr. 72-74.  

Appellants then moved for a preliminary injunction, which the district court 

denied on December 12.  Order 1-4.  The court reiterated its “

.”  Order 3.  

  Order 3-4.  

DISCUSSION 

I. The Court Should Grant An Injunction Pending Appeal.

This Court can preserve the status quo during appeal by staying enforcement

of a judgment or temporarily enjoining parties from taking action.  Nken v. Holder, 

556 U.S. 418, 421-22 (2009); see Population Inst. v. McPherson, 797 F.2d 1062, 

1078-82 (D.C. Cir. 1986) (granting injunction pending appeal).  Such relief is 

appropriate where (1) appellants are likely to prevail on the merits, (2) they will 

likely suffer irreparable harm absent relief, (3) the equities support the request, and 

(4) the public interest favors relief.  D.C. Cir. R. 8(a)(1); see FTC v. Weyerhaeuser
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Co., 648 F.2d 739, 740-42 (D.C. Cir. 1981) (granting motion “for injunctive relief 

pending appeal” and ordering “the parties to return to the status quo”); FTC v. Food 

Town Stores, Inc., 539 F.2d 1339, 1341 (4th Cir. 1976) (Winter, J.) (same). 

Here, each factor supports relief.  First, appellants are likely to prevail on the 

merits because Kroger and Albertsons’s special dividend scheme, including the 

interrelated credit and debt restrictions, constitutes concerted action that will likely 

reduce competition.  Second, absent relief, appellants and the public will be 

irreparably harmed by a reduction in competition—including potential closure of 

Albertsons stores—and payment of the dividend may render the underlying appeal 

moot.  Third, the equities favor relief because consumers have a paramount interest 

in accessible, competitively priced groceries, and any perceived harm to Kroger or 

Albertsons would be self-inflicted.  Fourth, relief will further the public interest by 

preserving competition that will be lost if the dividend is paid. 

A. Appellants will likely prevail on the merits by showing that the 
special dividend scheme violates federal and state antitrust laws.  

An injunction pending appeal is “preventative” relief that preserves “the status 

quo pending a final determination of the merits.”  Wash. Metro. Area Transit 

Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977).  Such relief 

does not require movants to “show that success on appeal is ‘probable,’” much less 

“absolutely certain.”  Id. at 843-44 (internal quotation marks omitted).  Rather, an 

injunction pending appeal may be appropriate “when a serious legal question is 
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presented” that raises “a fair ground for litigation and thus for more deliberative 

investigation.”  Id. at 844 (internal quotation marks omitted); see FTC v. Heinz, H.J. 

Co., No. 00-5362, 2000 WL 1741320, at *2 (D.C. Cir. Nov. 8, 2000) (“[A]ppellant 

need not show ‘50% plus’ likelihood of success.” (quoting Holiday Tours, 559 F.2d 

at 844)); SEC v. Wall St. Publ’g Inst., Inc., No. 82-02000, 1984 WL 21133, at *1 

(D.C. Cir. Aug. 10, 1984) (granting emergency stay where “cumulatively the issues 

cast sufficient doubt on the propriety of the district court’s rulings”). 

That standard is amply satisfied here.  Section 1 of the Sherman Act outlaws 

“[e]very contract, combination . . . or conspiracy” that unreasonably restrains trade.  

15 U.S.C. § 1.  This law targets concerted action that seeks to “prevent the risk of 

competition,” even if no anticompetitive effects have yet manifested.  See FTC v. 

Actavis, Inc., 570 U.S. 136, 157 (2013).  Put simply, Section 1 “forbids all 

agreements among competitors” that “unreasonably lessen competition among or 

between them in virtually any respect whatsoever.”  Brown v. Pro Football, Inc., 

518 U.S. 231, 241 (1996) (emphasis added); see NCAA v. Alston, 141 S. Ct. 2141, 

2147 (2021) (underscoring the Sherman Act’s “policy of competition”). 

Albertsons and Kroger’s combination does precisely that.  By issuing a 

liquidity-depleting dividend in conjunction with onerous credit and debt restrictions, 

Albertsons and Kroger are distorting the competitive process by artificially 

hampering Albertsons’s ability to compete—to the ultimate detriment of consumers.  
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Such an arrangement between direct competitors violates antitrust law.  See NCAA 

v. Bd. of Regents, 468 U.S. 85, 104 (1984) (“[T]he criterion to be used in judging the 

validity of a restraint on trade is its impact on competition.”); Polygram Holding, 

Inc. v. FTC, 416 F.3d 29, 36 (D.C. Cir. 2005) (“At bottom, the Sherman Act requires 

the court to ascertain whether the challenged restraint hinders competition.”). 

1. Albertsons and Kroger agreed that Albertsons would pay an 
outsized dividend to its shareholders before merger review. 

Section 1 covers far more than just enforceable contracts.  It proscribes all 

forms of anticompetitive concerted action, including unenforceable mutual promises 

and unilateral promises acceded to and relied upon by competitors.  See Interstate 

Cir. v. United States, 306 U.S. 208, 227 (1939) (“Acceptance by competitors, 

without previous agreement, of an invitation to participate in a plan, the necessary 

consequence of which, if carried out, is restraint of interstate commerce, is sufficient 

to establish an unlawful conspiracy under the Sherman Act.”).  Such combinations 

may be inferred from “conduct that in context suggests that each competitor failed 

to make an independent decision.”  Brown, 518 U.S. at 241; see United States v. 

Masonite Corp., 316 U.S. 265, 276 (1942) (recognizing that agreements are formed 

by “acquiescence” just as they are “by direct, joint action”); Toys “R” Us, Inc. v. 

FTC, 221 F.3d 928, 935 (7th Cir. 2000) (“The test states only that there must be 

some evidence which, if believed, would support a finding of concerted behavior.”). 
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The evidence here shows that Kroger and Albertsons entered into a 

combination to pay a $4 billion dividend while simultaneously limiting Albertsons’s 

ability to raise additional money.  Kroger was heavily involved in determining the 

amount of the dividend and in ensuring that its announcement coincided with the 

announcement of the merger.  See pp. 4-5, supra.  Even if Albertsons initially 

hatched the idea to give its shareholders cash, then, Kroger’s decision to negotiate 

and agree to that plan (as opposed to a tender offer) is clear evidence of concerted 

action, and it squarely refutes any suggestion that the decision to issue the dividend 

was a purely unilateral choice by Albertsons.   

Contrary to the district court’s conclusion (Tr. 71), Kroger had every reason 

as a rational economic actor to agree to a dividend that weakens Albertsons.  After 

all, a cash-strapped Albertsons unable to seek new funds will be less able to 

discipline Kroger on any competitive metric: price, output, service, or anything else.  

This means Kroger will be able to extract supracompetitive prices without having to 

invest as heavily in competing against Albertsons, thus leaving Kroger better off 

financially without any procompetitive internal expansion.   

This is true whether or not the merger is ultimately cleared.  If the merger is 

consummated, for example, a weaker Albertsons benefits Kroger because the assets 

Kroger acquires will have value whether or not Albertsons is a profitable brand.  And 

Kroger has an equally powerful interest in seeing that the 650 stores that may be 
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divested are weaker when they are sold to either a current or new competitor.  

Similarly, if the merger is blocked or abandoned, a weakened Albertsons will be a 

less potent competitor and thus less able to discipline Kroger, especially as 

Albertsons spends time and money paying down its debts and restoring cash on hand.   

Albertsons, too, has reasons to curtail its competitive vigor.  The shareholders 

who receive the special dividend are, by and large, the same shareholders who 

control Albertsons’s ability to issue such dividends in the first place.  Five 

investment firms control 75% of Albertsons common shares, and they control 

“management policies” and “significant corporate transactions.”  Ex. 6 at 30.  The 

special dividend is, above all else, a gift from those firms to themselves in 

anticipation of a merger that will also benefit them financially, at the expense of 

Albertsons and ultimately consumers.  

2. The agreement to pay the special dividend, in combination with 
related credit restrictions, will have anticompetitive effects and 
fail antitrust scrutiny under any standard.   

Horizontal combinations among competitors are the most pernicious form of 

anticompetitive conduct.  Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 

768-69 (1984) (“Concerted activity inherently is fraught with anticompetitive 

risk.”).  Such arrangements rob “the marketplace of the independent centers of 

decisionmaking that competition assumes and demands,” which “not only reduces 

the diverse directions in which economic power is aimed but suddenly increases the 
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economic power moving in one particular direction.”  Id. at 769.  A horizontal 

restraint thus violates Section 1 where “it reduces competitors’ independent 

decisions,” or “otherwise limits competitors’ freedom to compete.”  In re NFL’s 

Sunday Ticket Antitrust Litig., 933 F.3d 1136, 1150-51 (9th Cir. 2019) (internal 

quotation marks omitted); see Paramount Famous Lasky Corp. v. United States, 282 

U.S. 30, 32-44 (1930) (holding that an agreement among competitors to include 

arbitration clauses in their sales contracts violated Section 1). 

Outside the category of per se unreasonable restraints, Section 1 claims are 

analyzed under the rule of reason or quick-look review.  The rule of reason involves 

a three-step burden-shifting framework: plaintiffs must show that a restraint has 

anticompetitive effects; defendants must identify a procompetitive justification from 

the restraint; and plaintiffs must then explain how the same procompetitive benefit 

could be achieved through less anticompetitive means.  Alston, 141 S. Ct. at 2147-

60.  Under quick-look review, however, a restraint can be found unlawful where its 

“anticompetitive character” requires “no elaborate industry analysis,” FTC v. 

Indiana Fed’n of Dentists, 476 U.S. 447, 459 (1986), or where “an observer with 

even a rudimentary understanding of economics could conclude that the 

arrangements in question would have an anticompetitive effect,” Cal. Dental Ass’n 

v. FTC, 526 U.S. 756, 770 (1999); see NCAA, 468 U.S. at 110 (prohibiting schemes 
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“inconsistent with the Sherman Act’s command that price and supply be responsive 

to consumer preference,” even absent “proof of market power”). 

The special dividend scheme violates Section 1 under either framework.  The 

dividend strips Albertsons of nearly all cash-on-hand during an economic downturn, 

when credit and capital are already scarce.  Even if Albertsons can use its credit 

revolver and cash revenues over the next year, it will fall short of its anticipated 

liquidity needs.  The inevitable consequence of Albertsons’s agreement with Kroger, 

then, is Albertsons being unable to compete as effectively as it previously did.  No 

extensive analysis is needed to find a threat to competition here.   

The same is true under the rule of reason.  Given the likely anticompetitive 

effects of Kroger and Albertsons’s combination, the rule-of-reason inquiry ends at 

step two in this case, as Kroger and Albertsons have identified no legitimate 

procompetitive justification for the restraint, and neither did the district court.  See 

Alston, 141 S. Ct. at 2147-60.  And even if the Court proceeds to step three of the 

rule of reason, it is obvious that Kroger and Albertsons could have achieved 

whatever goals they may have had through less anticompetitive means.  Kroger and 

Albertsons could have, for example, left Albertsons fully funded during merger 

review and paid shareholders from the sale proceeds, or at the very least, paid 

Albertsons’s shareholders without restricting Albertsons’ access to credit. 
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Indeed, the anticompetitive effects of the special dividend scheme are 

manifold.  The scheme will strip Albertsons of nearly all cash-on-hand while 

simultaneously restricting its ability to raise additional money through equity 

offerings, increased debt, or offering its assets as collateral.  Compl. ¶¶59-60, 64-68.  

It also requires Albertsons to “reasonably consult[]” with Kroger before refinancing 

any debt over $100 million.  Ex. 1 §6.1.  In other words, the agreement calls for 

direct rivals to consult on how and whether one competitor should refinance debt so 

it can continue to compete with the other, after their agreement deprived that 

company of all the cash it had to compete.  Without cash and without access to credit, 

Albertsons cannot effectively compete through advertising or promotions and will 

instead have to raise prices to generate revenue, or worse still, close stores, leaving 

consumers with fewer choices, higher prices, and inferior selection and quality.   

Albertsons claims that it can satisfy its need for $6 billion in liquidity through 

its estimated $75 billion in annual revenue and/or the remaining $2.6 billion in 

Albertsons’ credit revolver.  Tr. 28, 47.  Yet it concedes that after paying the special 

dividend it will only have about $3 billion in cash reserves and its revolving credit 

vehicle, and Albertsons cannot explain how its speculative $75 billion revenue 

estimate will cover that $3 billion gap.  In the past three fiscal years, for example, 

Albertsons’s net income has been a fraction of its revenue: $1.6 billion on 

$71.9 billion in 2021; $850 million on $69.7 billion in 2020; and $466.4 million on 
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$62.5 billion in 2019.  Weisbach Decl. ¶¶13-19.  Albertsons’s past performance and 

its own calculations thus reveal that, even if it generates $75 billion in revenue, it 

will realize only about $1.7 billion in net income in 2023—at least $1.3 billion shy 

of the liquidity it needs to compete effectively. 

The revolver, moreover, does not count as available cash.  The merger 

agreement prohibits Albertsons from accessing it in these circumstances.  And 

Kroger could deny Albertsons’s request to borrow from the revolver.  Moreover, the 

revolver’s variable interest rate of LIBOR plus 1.25% to 1.5% makes it highly 

unlikely that Albertsons would access it in a liquidity crunch, especially given 

Albertsons’s historic reluctance to rely on the revolver. 

Nor does it matter that the dividend was approved by Albertsons’s board after 

examining the company’s finances and surplus.  Cf. Tr. 66-73.  While a surplus 

calculation is required for a dividend to satisfy Delaware law, it has no bearing on 

the antitrust analysis, which focuses on whether Albertsons will be able to compete 

as effectively, not just exist.  Any discussion of Delaware law is thus beside the point 

and says nothing about the special dividend’s competitive consequences. 

B. Competition, consumers, and workers will suffer irreparable harm 
if the special dividend scheme is not enjoined pending appeal. 

Without an injunction pending appeal, competition in the supermarket 

industry will be irreparably impaired.  See, e.g., FTC v. Staples, Inc., 970 F. Supp. 

1066, 1091 (D.D.C. 1997) (recognizing that “higher charges” resulting from reduced 
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competition can “never be recouped”).  That is particularly so considering payment 

of the dividend may effectively moot any appeal of the district court’s order.  

McPherson, 797 F.2d at 1081 (finding irreparable harm where “appeal will become 

moot” after distribution of funds); see United States v. Philip Morris Inc., 314 F.3d 

612, 621-22 (D.C. Cir. 2003) (same, where harm “would be very difficult to remedy 

on appeal”), abrogated on other grounds by Mohawk Indus., Inc. v. Carpenter, 558 

U.S. 100 (2009).  As Albertsons itself has made clear, only a court order will stop it 

from paying the $4 billion dividend, and thus in the absence of relief, consumers 

could face higher prices and lower quality during the pendency of this appeal.  

As explained, the special dividend will alter Albertsons’ capital structure in a 

way that irreversibly harms competition, and Kroger and Albertsons do not contend 

that the dividend could later be clawed back.  They instead suggest that irreparable 

harm has already occurred, and that no judicial relief can change that fact, since (they 

say) Albertsons must keep the special dividend on its books as a liability, which it 

acknowledges will materially affect its liquidity and its ability to borrow.  Tr. 50-52.  

But Albertsons cannot have it both ways.  It cannot claim that it will be sufficiently 

liquid after paying the special dividend, while at the same time claiming that it will 

lack liquidity if a court enjoins the dividend’s payment and Albertsons has a future 

liability on its books.  It is the same $4 billion either way, and Albertsons’s 
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incoherent position underscores the importance of preventing the special dividend’s 

payment before its legality can be fully scrutinized.    

C. The equities favor an injunction pending appeal. 

Kroger and Albertsons will suffer no serious harm from maintaining the status 

quo until this Court can review the preliminary injunction denial.  See Philip Morris, 

314 F.3d at 622 (“A mere assertion of delay does not constitute substantial harm.”).  

Such relief will not delay the proposed merger, and it will preserve Albertsons’s cash 

reserves without exposing it to any serious threat of liability.  See Selly v. Fleming 

Coal Co., 180 A. 326, 328 (Del. Super. Ct. 1935) (recognizing a right to payment 

only “of a lawful dividend” (emphasis added)).  Nor will temporarily enjoining the 

dividend harm Albertsons’s shareholders, since they can be promptly paid in full 

should this Court affirm the preliminary injunction ruling.  See McPherson, 797 F.2d 

at 1081-82 (enjoining funds pending appeal even if “delay may cause some 

difficulties for” recipients and “the needy people they serve”).  Any other “harms” 

Kroger and Albertsons perceive from the requested relief are self-imposed, and thus 

illegitimate.  See Cuomo v. U.S. Nuclear Reg. Comm’n, 772 F.2d 972, 977 (D.C. Cir. 

1985) (“[S]elf-imposed costs are not properly the subject of inquiry.”). 

D. An injunction pending appeal will advance the public interest. 

The “public interest in enforcement of the antitrust laws is strong.”  Heinz, 

2000 WL 1741320, at *1-2 (granting “emergency relief” pending appeal).  Because 
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the views of “Congress, the elected representatives of the entire nation,” provide a 

critical “sense by which the public interest should be gauged,” Cuomo, 772 F.2d at 

978, courts must consider the Sherman Act’s “policy of competition” when 

evaluating the public interest, see Alston, 141 S. Ct. at 2147.  Here, preserving 

Albertsons as a viable, well-capitalized competitor for the pendency of this appeal 

furthers the public interest consistent with the Sherman Act by ensuring continued 

competition in the supermarket industry.  See Food Town, 539 F.2d at 1346 

(“[L]ower retail food prices are in the public interest.”).  The denial of an injunction 

pending appeal, by contrast, advances no cognizable public interest, as allowing the 

hasty payment of a $4 billion cash dividend will benefit only those few shareholders 

who reap the private benefit of that anticompetitive windfall.  

II. The Court Should Also Issue A Temporary Administrative Injunction To 
Preserve The Status Quo While Deciding Appellants’ Motion For 
Injunctive Relief Pending Appeal. 

If nothing else, this Court should grant an administrative injunction to 

maintain the status quo while it decides whether to issue an injunction pending 

appeal.  See Deaver v. Seymour, 822 F.2d 66, 68 (D.C. Cir. 1987) (noting the Court 

“entered a five-day administrative stay” to decide motion for “emergency injunctive 

relief”); Recording Indus. Ass’n of Am., Inc. v. Verizon Internet Servs., Inc., No. 03-

7015, 2003 WL 21384617, at *1 (D.C. Cir. June 4, 2003) (same).  This Court has 

often granted such relief in cases involving imminent and potentially irreversible 
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actions.  See, e.g., FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1076 (D.C. Cir. 1981) 

(R.B. Ginsburg, J.) (noting the Court “granted a temporary stay” about “seventy 

minutes” after FTC filed “an emergency motion for an injunction pending appeal”).  

The same relief is appropriate here to provide this Court “the breathing space” 

needed to decide appellants’ motion for an injunction pending appeal.  Id. at 1077-

78; see Ambulance Serv. of Reno, Inc. v. Nev. Ambulance Serv., Inc., 819 F.2d 910, 

911 (9th Cir. 1987) (noting the court had entered a “stay of proceedings” to decide 

motion “for an injunction pending appeal”). 

CONCLUSION 

The Court should grant an injunction pending appeal and, if necessary, an 

emergency administrative injunction while deciding whether to grant an injunction 

pending appeal. 

Respectfully submitted, 
 
KARL A. RACINE 
Attorney General for the District of Columbia 
 
CAROLINE S. VAN ZILE 
Solicitor General 
 
ASHWIN P. PHATAK 
Principal Deputy Solicitor General 
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/s/ Bryan J. Leitch    
BRYAN J. LEITCH 
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Bar Number 1016484 
Office of the Solicitor General  
 
Office of the Attorney General 
400 6th Street, NW, Suite 8100 
Washington, D.C. 20001 
(202) 724-6524 
(202) 741-0649 (fax) 

December 2022 bryan.leitch@dc.gov 
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AGREEMENT AND PLAN OF MERGER 

This AGREEMENT AND PLAN OF MERGER, dated as of October 13, 2022 (this 

“Agreement”), is entered into by and among Albertsons Companies, Inc., a Delaware corporation (the 

“Company”), The Kroger Co., a, Ohio corporation (“Parent”) and Kettle Merger Sub, Inc., a Delaware 

corporation and wholly owned direct subsidiary of Parent (“Merger Sub” and, collectively with the 

Company and Parent, the “Parties”).  

RECITALS 

WHEREAS, it is proposed that, upon the terms and subject to the conditions set forth in 

this Agreement, at the Effective Time, Merger Sub will be merged with and into the Company (the 

“Merger”) in accordance with the applicable provisions of the DGCL, with the Company surviving the 

Merger as the Surviving Corporation and a direct, wholly owned subsidiary of Parent; 

WHEREAS, it is proposed that, upon the terms and subject to the conditions set forth in 

this Agreement, the Company, Parent and SpinCo may consummate the Separation (including, among 

other things, the transfer not later than immediately prior to the Effective Time of rights to certain 

Company Stores by the Company and its Subsidiaries to SpinCo and the transfer substantially 

simultaneously with the Effective Time of rights to certain Parent Stores by Parent and its Subsidiaries to 

SpinCo) and, as of such time that is not later than the Effective Time, the Distribution;  

WHEREAS, the Board of Directors of the Company (the “Company Board”), at a meeting 

duly called and held, unanimously (a) determined that this Agreement and the Merger and other 

transactions contemplated hereby (the Merger and such other transactions, including, for the avoidance of 

doubt, the Separation and the Distribution, the “Transactions”) are fair to, and in the best interests of, the 

Company’s stockholders, (b) approved and declared advisable the execution and delivery by the Company 

of this Agreement, the performance by the Company of its covenants and agreements contained in this 

Agreement and the consummation of the Transactions, (c) directed that this Agreement be submitted to 

the holders of Company Common Stock and the holders of Company Preferred Stock for adoption, 

(d) resolved to recommend that the holders of Class A Common Stock of the Company adopt this

Agreement and approve the Merger, and (e) declared a Pre-Closing Dividend;

WHEREAS, the Board of Directors of the Parent (“Parent Board”), at a meeting duly called 

and held, unanimously (a) determined that, on the terms and subject to the conditions set forth in this 

Agreement, this Agreement and the Transactions are in the best interest of Parent, its business and strategy 

and its shareholders, employees and other stakeholders and (b) approved and declared advisable this 

Agreement and the Transactions and the execution, delivery and performance of Parent’s obligations 

thereunder;  

WHEREAS, the Board of Directors of Merger Sub (the “Merger Sub Board”) has by 

unanimous vote (a) determined that this Agreement and the Transactions, are fair to, and in the best 

interests of, Merger Sub’s sole stockholder, (b) approved and declared advisable this Agreement and the 

Transactions and (c) submitted this Agreement to Parent, as sole stockholder of Merger Sub, for adoption 

thereby and recommended that Parent approve and adopt this Agreement and the Transactions (and Parent, 

as sole stockholder, has executed and delivered a unanimous written consent of the sole stockholder of 

Merger Sub adopting this Agreement and approving the Merger in accordance with the DGCL, which 

consent shall become effective immediately following the execution and delivery of this Agreement); and 
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WHEREAS, concurrently with the execution and delivery of this Agreement, the 

Company, Parent, Acorn Real Estate Company, Acorn RE Investor Holdings, Acorn Real Estate Holding 

I Company and Acorn Real Estate Holding II Company are entering into a termination agreement for, 

among other things, the termination of the Company Real Estate Agreement (as defined herein). 

NOW, THEREFORE, in consideration of the foregoing and the representations, 

warranties, covenants and agreements contained in this Agreement, and for other valuable consideration, 

the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:  

ARTICLE I 

DEFINITIONS 

Section 1.1 Certain Definitions. As used in this Agreement, the following terms have 

the meanings set forth below:  

“ACI Control Group” means collectively, Cerberus Albertsons Incentive LLC, Cerberus 

Iceberg LLC, Klaff Realty, L.P., Lubert-Adler Partners, L.P. and Kimco Realty Corporation. 

“Affiliate” means, with respect to a specified Person, any other Person, whether now in 

existence or hereafter created, directly or indirectly controlling, controlled by or under direct or indirect 

common control with such specified Person. For purposes of this definition and the definition of 

Subsidiary, “control” (including, with correlative meanings, “controlling,” “controlled by” and “under 

common control with”) means, with respect to a Person, the power to direct or cause the direction of the 

management and policies of such Person, directly or indirectly, whether through the ownership of equity 

interests, whether through the ownership of voting securities, by Contract or agency or otherwise.  

“Agreement” has the meaning set forth in the Preamble.  

“Antitrust Law” means the Sherman Act, the Clayton Act, the HSR Act, the Federal Trade 

Commission Act, and all other applicable Laws issued by a Governmental Entity that are designed or 

intended to prohibit, restrict or regulate actions having the purpose or effect of monopolization or restraint 

of trade or lessening of competition.  

“Applicable Food Laws” means all applicable Laws relating to the use, manufacture, 

production, packaging, licensing, labeling, distribution or sale of any food products, including, but not 

limited to, the applicable laws administered by the FDA, the U.S. Department of Agriculture, and the 

Federal Trade Commission, and any similar Governmental Entities, and any regulations promulgated 

thereof. 

“Benefit Plan” means (a) any “employee benefit plan” within the meaning of Section 3(3) 

of ERISA (regardless of whether such plan is subject to ERISA), and (b) any equity or equity-based, 

phantom equity, bonus, incentive, vacation, paid time off, stock purchase, fringe benefit, deferred 

compensation, retirement, pension (other than a Multiemployer Plan), medical, dental, vision, accident, 

disability, life insurance or welfare plan, or employment, consulting, compensation, salary contribution, 

change in control, retention, severance, termination pay or indemnity agreement, or other benefit or 

compensation plan, program, policy, practice, scheme, arrangement, or agreement, whether or not written 

and whether or not funded. 

“Book-Entry Shares” has the meaning set forth in Section 3.3(b)(i).  
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“Business Day” means any day that is a trading day on the NYSE.  

“Cause” means “Cause” as defined in the Albertsons Companies, Inc. 2020 Omnibus 

Incentive Plan. 

“Certificate of Designation” means Certificate of Designations of 6.75% Series A 

Convertible Preferred Stock of the Company, dated June 8, 2020. 

“Certificate of Merger” has the meaning set forth in Section 2.3(b).  

“Certificates” has the meaning set forth in Section 3.3(b)(i).  

“Clean Team Agreement” has the meaning set forth in Section 6.7(b). 

“Closing” has the meaning set forth in Section 2.3(a).  

“Closing Date” has the meaning set forth in Section 2.3(a).  

“COD Amendment” has the meaning set forth in Section 2.5(c). 

“Code” means the Internal Revenue Code of 1986.  

“Common Merger Consideration” means (i) an amount in cash equal to (a) $34.10 minus 

(b) the per share amount of the Pre-Closing Dividend payable to each holder of Company Common Stock 

minus (c) solely in the event the Distribution is consummated as of such time that is not later than the 

Effective Time, the SpinCo Consideration Adjustment Amount, and (ii) to the extent the Distribution is 

to be consummated and unless the Company effects the Distribution by way of a dividend in accordance 

with Section 2.1, a portion of the SpinCo Consideration calculated by dividing the SpinCo Consideration 

by the SpinCo Consideration Fully Diluted Number. 

“Common Stockholder Approval” has the meaning set forth in Section 4.4(c). 

“Common Stockholder Written Consent” has the meaning set forth in Section 4.4(d). 

“Company” has the meaning set forth in the Preamble.  

“Company Acceptable Confidentiality Agreement” means a confidentiality agreement the 

material terms of which that relate to confidentiality are no less restrictive in the aggregate to the person 

making such Company Acquisition Proposal than those contained in the Confidentiality Agreement, and 

for the avoidance of doubt, any such confidentiality agreement need not include explicit or implicit 

standstill restrictions or otherwise restrict the making of or amendment or modification to any Company 

Acquisition Proposal. 

“Company Acquisition Proposal” means any offer or proposal, including any amendment 

or modification to any existing offer or proposal (other than, in each case, an offer or proposal made or 

submitted by or on behalf of Parent), relating to a Company Acquisition Transaction. 

“Company Acquisition Transaction” means, other than the Transactions, any transaction 

(including any single- or multi-step transaction) or series of related transactions with a Person or “group” 

(as defined in the Exchange Act) relating to (x) the issuance to such Person or “group” or acquisition by 
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such Person or “group” of at least twenty percent (20%) of the equity interests in the Company or (y) the 

acquisition by such Person or “group” of at least twenty percent (20%) of the consolidated assets of the 

Company (including indirectly through ownership of equity in Company Subsidiaries) and the Company 

Subsidiaries, taken as a whole, pursuant to a merger (including a reverse merger in which the Company is 

the surviving corporation), reorganization, recapitalization, consolidation or other business combination, 

sale of shares of capital stock, sale of assets, tender offer, exchange offer or other similar transaction.  

“Company Alternative Acquisition Agreement” has the meaning set forth in Section 6.4(c). 

“Company Balance Sheet” has the meaning set forth in Section 4.6(c).  

“Company Benefit Plan” means a Benefit Plan maintained, sponsored or contributed to by 

the Company or any Company Subsidiary.  

“Company Board” has the meaning set forth in the Recitals. 

“Company Board Recommendation” has the meaning set forth in Section 4.4(b).  

“Company Change in Recommendation” has the meaning set forth in Section 6.4(c).  

“Company Collective Bargaining Agreement” means each collective bargaining or other 

labor union or works council agreement to which the Company or any Company Subsidiary is a party or 

by which the Company or any Company Subsidiary is bound. 

“Company Common Stock” has the meaning set forth in Section 3.1(a)(ii)(A).  

“Company Disclosure Letter” has the meaning set forth in ARTICLE IV.  

“Company Equity Awards” means the Company RSUs, the Company PSUs and the 

Company Restricted Stock Awards. 

“Company Equity Plans” means, collectively, the Albertsons Companies, Inc. Restricted 

Stock Unit Plan (f/k/a Albertsons Companies, Inc. Phantom Unit Plan) and the Albertsons Companies, 

Inc. 2020 Omnibus Incentive Plan. 

“Company Information Statement” has the meaning set forth in Section 6.6(b). 

“Company Intellectual Property” means all Intellectual Property owned or purported to be 

owned by the Company or any of the Company Subsidiaries. Company Intellectual Property includes 

Registered Intellectual Property and Company Software.  

“Company Intervening Event” means a material event, change, effect, development or 

occurrence that was not known to or reasonably foreseeable by the Company Board as of the date of this 

Agreement (or if known or reasonably foreseeable, the material consequences of which were not known 

or reasonably foreseeable), which event, change, effect, development or occurrence, or any consequence 

thereof, becomes known or reasonably foreseeable by the Company Board prior to the time of the 

Company Stockholder Approval, other than (a) changes in the Company Common Stock price, in and of 

itself (however, the underlying reasons for such changes may constitute a Company Intervening Event), 

or (b) any Company Acquisition Transaction. 
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“Company Material Adverse Effect” means any Effect that, individually or in the aggregate 

with any one or more other Effects, (i) has had or would reasonably be expected to have, a material adverse 

effect on the business, financial condition or results of operations of the Company and the Company 

Subsidiaries, taken as a whole, or (ii) would reasonably be expected to prevent or delay beyond the Outside 

Date the Closing; provided, however, that no Effect to the extent resulting or arising from the following, 

individually or in the aggregate with any one or more other Effects, shall constitute or shall be considered 

in determining whether there has occurred a Company Material Adverse Effect: (A) changes in general 

economic, regulatory, political, business, financial, congressional appropriation or market conditions in 

the United States or elsewhere in the world; (B) changes in the credit, debt, financial or capital markets or 

in interest or exchange rates, in each case, in the United States or elsewhere in the world; (C) changes in 

conditions generally affecting the industry in which the Company and the Company Subsidiaries operate, 

including but not limited to changes in Governmental Entity funding level or program changes; (D) any 

outbreak of any military conflict, declared or undeclared war, armed hostilities, or acts of foreign or 

domestic terrorism (including cyber-terrorism); (E) any hurricane, flood, tornado, earthquake or other 

natural disaster or act of God, epidemics, pandemics or contagious disease outbreaks (including COVID-

19), weather conditions and other similar force majeure events in the United States or any other country 

or region in the world (or any worsening of any of the foregoing), including, in each case, the response of 

Governmental Entities thereto (including COVID-19 Measures); (F) any failure by the Company or any 

of the Company Subsidiaries to meet any internal or external projections or forecasts, any change in the 

market price or trading volume of Company Common Stock or any change in the Company’s credit rating 

(but excluding, in each case, the underlying causes of such failure or decline, as applicable, unless such 

underlying causes would otherwise be excepted from this definition); (G) the public announcement, 

pendency or performance of the Transactions or the identity of, or any facts or circumstances relating to 

Parent, Merger Sub or their respective Affiliates, including, in any such case, the impact thereof on 

relationships, contractual or otherwise, with customers, suppliers, vendors, lenders, investors, licensors, 

licensees, venture partners or employees (other than, in each case, for purposes of any representation or 

warranty set forth in Section 4.4 or Section 4.5); (H) changes in, including any actions taken to comply 

with any change in, applicable Laws or the interpretation thereof; (I) changes in, including any actions 

taken to comply with any change in, GAAP or any other applicable accounting standards or the 

interpretation thereof; (J) any Divestment Action or action required to be taken by the Company pursuant 

to the terms of this Agreement (including, for the avoidance of doubt, actions taken in furtherance of the 

Parties’ obligations pursuant to Section 6.3) or at the direction of Parent or Merger Sub or the failure of 

the Company to take any action that requires consent of Parent pursuant to Section 6.1 to the extent Parent 

fails to give its consent thereto, or requires cooperation of Parent pursuant to Section 6.3(a) to the extent 

Parent fails to provide cooperation thereto; (K) any breach of this Agreement by Parent or Merger Sub; 

(L) the settlement of any Proceeding outstanding as of the date of this Agreement; (M) any litigation or 

other Proceeding brought in connection with this Agreement or any of the Transactions, including breach 

of fiduciary duty or inadequate disclosure claims; or (N) any of the matters set forth on the Company 

Disclosure Letter; provided, further, that any Effect arising out of or resulting from any change or event 

referred to in clause (A), (B), (C), (D), (E), (H) or (I) above may constitute, and be taken into account in 

determining the occurrence of, a Company Material Adverse Effect if and only to the extent that such 

change or event has a disproportionate adverse impact on the Company and the Company Subsidiaries as 

compared to any other participants that operate in the industries in which the Company and the Company 

Subsidiaries operate.  

“Company Parties” has the meaning set forth in Section 9.15. 

“Company Permits” has the meaning set forth in Section 4.15(b).  
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“Company Preferred Stock” has the meaning set forth in Section 3.1(a)(ii)(B). 

“Company Products” has the meaning set forth in Section 4.26(b). 

“Company PSUs” means all performance-based restricted stock units payable in shares of 

Company Common Stock or whose value is determined with reference to the value of shares of Company 

Common Stock, granted pursuant to the Company Equity Plan, whose vesting is conditioned in full or in 

part based on achievement of performance goals or metrics for which the applicable performance period 

is not complete. 

“Company Real Estate Agreement” has the meaning set forth in Section 4.13(a)(xvi). 

“Company Restricted Stock Awards” means all awards of shares of Company Common 

Stock subject to vesting restrictions and/or forfeiture back to the Company. 

“Company Retained Assets” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Company Retained Business” means the businesses, operations and activities of the 

Company and its Subsidiaries as conducted at any time prior to the Effective Time, other than the SpinCo 

Business and the business, operations and activities primarily related to the SpinCo Assets. 

“Company Retained Employees” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Company Retained Liabilities” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Company RSUs” means (a) all restricted stock units payable in shares of Company 

Common Stock or whose value is determined with reference to the value of shares of Company Common 

Stock, granted pursuant to the Company Equity Plans and (b) all performance-based stock units payable 

in shares of Company Common Stock or whose value is determined with reference to the value of shares 

of Company Common Stock, granted pursuant to the Company Equity Plans for which the applicable 

performance period is complete but that remains subject to service-based vesting conditions. 

“Company Separation Agreement” means the separation and distribution agreement to be 

entered into between the Company and SpinCo pursuant to Section 6.17 of the Company Disclosure 

Letter. 

“Company Software” means all Software owned by the Company or any of the Company 

Subsidiaries. 

“Company Specified Contract” has the meaning set forth in Section 4.13(a).  

“Company Stockholder Approval” has the meaning set forth in Section 4.4(c).  

“Company Stores” means grocery supermarkets operated by the Company or any of the 

Company Subsidiaries. 

“Company Subsidiary” means each Subsidiary of the Company.  
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“Company Superior Proposal” means a bona fide written Company Acquisition Proposal 

(provided, that for this purpose the references to “twenty percent (20%)” in the definition of Company 

Acquisition Transaction shall be deemed to be references to “fifty percent (50%)”) made by a third party, 

that did not result from a material breach of Section 6.4, that the Company Board determines in its good 

faith judgment (after consultation with its financial advisors and outside counsel) would, if consummated, 

result in a transaction that is more favorable to the Company stockholders from a financial point of view 

than the Transactions, after taking into account all factors that the Company Board deems relevant.  

“Company Superior Proposal Notice” has the meaning set forth in Section 6.4(f). 

“Company Termination Fee” has the meaning set forth in Section 8.4(d).  

“Compliant” means, with respect to the Required Information, (i) that such Required 

Information, taken as a whole, does not contain any untrue statement of material fact or omit to state a 

material fact regarding the Company and the Company Subsidiaries necessary in order to make such 

Required Information, in the light of the circumstances under which it was made, not misleading; provided 

that the availability of financial information of the Company or the Company Subsidiaries, including any 

“flash” numbers, prior to the time that the Required Information would become not Compliant for periods 

subsequent to the latest quarterly or annual period for which financial information is included in the 

Required Information, shall not, by virtue of such availability, render such previously delivered Required 

Information not Compliant, (ii) that such Required Information, as of such time of determination, is current 

as contemplated by clause (i) of the definition of Required Information and (iii) no audit opinion with 

respect to any financial statements contained in the Required Information shall have been withdrawn, 

amended or qualified and Parent has not indicated (A) its intent to restate any historical financial 

statements of the Company or the Company Subsidiaries included in the Required Information, or (B) that 

any such restatement is under consideration (it being understood that the Required Information will be 

Compliant if such restatement is completed and the applicable Required Information has been amended 

or the Company or any of its Subsidiaries has publicly announced that it has concluded that no restatement 

shall be required). For the avoidance of doubt, all costs incurred in connection with preparing and/or 

providing Required Information that is Compliant shall be at Parent’s sole cost and expense. 

“Confidentiality Agreement” has the meaning set forth in Section 6.7(b).  

“Consent” has the meaning set forth in Section 4.5(b).  

“Continuation Period” has the meaning set forth in Section 6.13(a).  

“Continuing Employee” has the meaning set forth in Section 6.13(a).  

“Contract” has the meaning set forth in Section 4.5(a).  

“Copyleft License” means any license that requires, as a condition to the use, modification 

or distribution of any Open Source Software, that a modified version of such Open Source Software, or 

any other Intellectual Property that is incorporated into, derived from, based on, linked to, or used, 

distributed or made available with such Open Source Software, be licensed, distributed, or otherwise made 

available: (i) in source code form; (ii) under terms that permit redistribution, reverse engineering or 

creation of derivative works or other modification of any of the foregoing Intellectual Property; or (iii) 

without a license fee. 
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“Covered Individual” has the meaning set forth in Section 4.11(i). 

“COVID-19” means SARS-Co V-2, SARS-Co V-2 variants or COVID-19. 

“COVID-19 Measures” means quarantine, “shelter in place,” “stay at home,” workforce 

reduction, social distancing, shut down, closure, sequester, safety or similar laws, directives, restrictions, 

guidelines, responses or recommendations of or promulgated by, from time to time, any Governmental 

Entity, including the Centers for Disease Control and Prevention and the World Health Organization, or 

other reasonable or advisable actions taken from time to time, in each case, in connection with or in 

response to COVID-19 and any evolutions, variants or mutations thereof or related or associated 

epidemics, pandemics or disease outbreaks. 

“Debt Commitment Letter” has the meaning set forth in Section 5.5(a). 

“Debt Financing” has the meaning set forth in Section 5.5(a). 

“Debt Financing Sources” means the entities that have committed to provide or otherwise 

entered into agreements in connection with the Debt Financing, including the parties to the Debt Letters 

(including Substitute Debt Financing) and any joinder agreements, purchase agreements, credit 

agreements or indentures (or similar definitive financing documents) relating thereto (including, without 

limitation, any Take-Out or Exchange Offering). 

“Debt Financing Source Related Parties” means the Debt Financing Sources, together with 

the Affiliates, officers, directors, employees, attorneys, partners (general or limited), trustees, controlling 

parties, advisors, members, managers, accountants, consultants, investment bankers, agents, 

representatives and funding sources of each of the foregoing, in each case, involved in the Debt Financing, 

(including, without limitation, any Take-Out or Exchange Offering), and their respective successors and 

assigns. 

“Debt Letters” has the meaning set forth in Section 5.5(a). 

“DGCL” means the Delaware General Corporation Law. 

“Disclosing Party” has the meaning set forth in Section 6.7(a). 

“Dissenting Shares” means any shares of Company Common Stock or Company Preferred 

Stock which were not voted in favor of the Merger or were not the subject of a written consent in favor of 

the Merger, as applicable, the holder of which properly perfected his, her or its right to appraisal for such 

shares pursuant to Section 262 of the DGCL. 

“Dissenting Stockholder” has the meaning set forth in Section 3.3(g). 

“Distribution” means the Spin-Off Distribution or, if, at any time prior to the Effective 

Time, the Company so elects in its sole discretion, the Grant to Trust. 

“Distribution Transaction Agreements” means (i) the Company Separation Agreement, 

(ii) the Parent Separation Agreement, (iii) the Trust Agreement, as the case may be, (iv) the Transition 

Services Agreements and (v) all other agreements or documents to be executed or delivered by one or 

more of the parties in connection with the Separation or the Distribution, including any contingent value 

rights agreement. 
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“Divestment Action” means the Separation, the Distribution and any sale, divestiture, 

transfer, license, or disposition or hold separate (through the establishment of a trust or otherwise) in 

furtherance of the Parties’ obligations under Section 6.3. 

“Effect” means any state of facts, circumstance, condition, event, change, development, 

occurrence, result or effect. 

“EBITDA” means earnings before income, taxes, depreciation and amortization.  

“Effective Time” has the meaning set forth in Section 2.3(c).  

“Environmental Law” means any Law that relates to pollution or protection of the 

environment or natural resources or to exposure to Hazardous Materials.  

“Environmental Permit” means any permit, license, consent, certification, variance, 

exemption, approval or other authorization required under any Environmental Law.  

“Equity Exchange Ratio” means a fraction, (x) the numerator of which is the Modified 

Common Merger Consideration and (y) the denominator of which is the average closing price, rounded 

to the nearest cent, of a share of Parent Common Stock on the New York Stock Exchange for the period 

of five consecutive trading days immediately preceding (but not including) the Closing Date. 

“ERISA” means the Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001 

et seq.  

“ERISA Affiliate” means all Persons (whether or not incorporated) that would be treated 

together with a Person or any of its Affiliates as a “single employer” within the meaning of Section 414 

of the Code or Section 4001 of ERISA.  

“Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. § 78a et seq., and 

the rules and regulations promulgated thereunder.  

“Exchange Fund” has the meaning set forth in Section 3.3(a). 

“FDA” means the U.S. Food and Drug Administration. 

“Filed Company SEC Documents” has the meaning set forth in ARTICLE IV.  

“Filed Parent SEC Documents” has the meaning set forth in ARTICLE V. 

“Four-Wall EBITDA” means, for the thirteen four-week periods ending on the last day of 

the four-week period nearest to, and at least thirty (30) days prior to, the Closing Date, (i) with respect to 

a Company Store, Store-level retail EBITDA (including as it relates to any fuel center associated with 

such Store) for such period, excluding allocated division and corporate overhead costs, and (ii) with 

respect to a Parent Store, EBITDA (including as it relates to any fuel center associated with such Store) 

as reported on such Store’s operating statement for such period, excluding intracompany rent costs, 

division overhead allocation costs, corporate overhead allocation costs and technology allocation costs, in 

each case of clauses (i) and (ii), calculated in a manner consistent with the historical methodology and 

practice of the Company and Parent, as applicable, in each case of (i) and (ii) in accordance with an 

illustrative example set forth in Section 1.1(a) of the Company Disclosure Letter. 
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“GAAP” means U.S. generally accepted accounting principles.  

“Governmental Entity” has the meaning set forth in Section 4.5(b).  

“Government Sponsored Health Care Programs” means (i) the Medicare program 

established under and governed by the applicable provisions of Title XVIII of the Social Security Act, 

including any subregulatory guidance issued thereunder, (ii) the Medicaid program governed by the 

applicable provisions of Title XIX of the Social Security Act and any state’s applicable Laws 

implementing the Medicaid program, (iii) the Federal Employees Health Benefit Program, and (iv) any 

other state or federal health care program or plan. 

“Government Official” means any officer or employee of a Governmental Entity or any 

department, agency, or instrumentality thereof, including any political subdivision thereof or any 

corporation or other Person owned or controlled in whole or in part by any Governmental Entity or any 

sovereign wealth fund, or of a public international organization, or any Person acting in an official capacity 

for or on behalf of any such government or department, agency, or instrumentality, or for or on behalf of 

any such public international organization, or any political party, party official, or candidate thereof. 

“Grant to Trust” means the grant to a trust to be established pursuant to the Trust 

Agreement for the benefit of the holders of Company Common Stock and Company Preferred Stock of 

all of the issued and outstanding shares of SpinCo Common Stock in accordance with the terms of the 

Distribution Transaction Agreements as of such time that is not later than the Effective Time. 

“Hazardous Material” means any substance, material or waste that is listed, defined, 

designated, classified or otherwise regulated as “hazardous”, “toxic”, a “pollutant” or “contaminant” or 

words of similar meaning and regulatory effect pursuant to any Environmental Laws, including petroleum 

and petroleum byproducts, per- and polyfluoroalkyl substances, Freon, ammonia, greenhouse gasses, 

ozone-depleting substances and asbestos.  

“Health Care Laws” means all applicable Laws relating to the provision of health care, 

including those relating to (i) any permit, or the licensure, certification, qualification or authority, to 

transact business in connection with the provision of, payment for or arrangement of health care services, 

health benefits or health insurance, including applicable Laws that regulate providers, managed care, 

pharmacy benefit services, third-party payors and Persons bearing the financial risk for, or providing 

administrative or other functions in connection with, the provision of, payment for or arrangement of 

health care services, including all applicable Laws relating to Health Care Programs under which any 

Company Subsidiary, as applicable, is required to be licensed or authorized to transact business, (ii) health 

care or health insurance fraud or abuse, including the solicitation or acceptance of improper incentives 

involving persons operating in the health care industry, patient referrals or provider incentives generally, 

including the following statutes: the Federal anti-kickback law (42 U.S.C. § 1320a-7b), the Stark Law (42 

U.S.C. § 1395nn), the Federal False Claims Act (31 U.S.C. §§ 3729, et seq.), the Federal Civil Monetary 

Penalties Law (42 U.S.C. § 1320a-7a), the Beneficiary Inducement Statute (42 U.S.C. § 1320a-7a(a)(5)), 

the Federal Program Fraud Civil Remedies Act (31 U.S.C. § 3801 et seq.) and the Federal Health Care 

Fraud Law (18 U.S.C. § 1347), (iii) the provision of administrative, management or other services related 

to any Health Care Programs, including the administration of health care claims, pharmacy benefit claims 

or benefits or processing or payment for health care or pharmacy items and services, treatment or supplies 

furnished by providers, including the provision of the services of third-party administrators, utilization 

review agents and Persons performing quality assurance, credentialing or coordination of benefits, (iv) the 

licensure, certification, qualification or authority to transact business in connection with the provision of, 
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or payment for, pharmacy services or benefits, along with the requirements of the U.S. Drug Enforcement 

Administration in connection therewith, including 21 U.S.C. § 801 et seq., commonly referred to as the 

Controlled Substances Act, and any similar state laws governing the prescribing or dispensing of 

controlled substances, (v) the Consolidated Omnibus Budget Reconciliation Act of 1985, (vi) the 

Medicare Prescription Drug, Improvement, and Modernization Act of 2003, (vii) the Medicare 

Improvements for Patients and Providers Act of 2008, (viii) the Patient Protection and Affordable Care 

Act (Pub. L. 111-148) as amended by the Health Care and Education Reconciliation Act of 2010 (Pub. L. 

111-152), (ix) the claims made or promotional or marketing efforts undertaken by the Company or any of 

its Subsidiaries for prescription drugs or controlled substances, (x) the U.S. Food and Drug 

Administration, including the Federal Food, Drug, and Cosmetic Act (21 U.S.C. §§ 301 et seq.) and the 

Drug Quality Security Act (21 U.S.C. §§ 360eee), (xi) the practice of pharmacy, the operation of 

pharmacies or the wholesale distribution, dispensing, labeling, packaging, repackaging, handling, 

advertising, adulteration or compounding of drug products, controlled substances, medical devices, 

medical equipment or medical waste, (xii) the provision of pharmacy benefit management, utilization 

review and health care discount card programs and services, and (xiii) federal or state laws related to 

billing or claims for reimbursement for health care items and services submitted to any third-party payor. 

“Health Care Programs” means all lines of business, programs and types of services offered 

by the Company or any Company Subsidiary that involve or relate to providing, arranging to provide, 

reimbursing or otherwise administering health care services or pharmacy benefit services, as applicable, 

including Government Sponsored Health Care Programs, commercial risk (individual, small group, large 

group), workers compensation, the Children’s Health Insurance Program (CHIP), TRICARE, the Military 

& Family Life Counseling program, and self-funded group health plans. 

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996 (42 

U.S.C. § 1320d et seq.), as amended by the Health Information Technology for Economic and Clinical 

Health Act (42 U.S.C. §§ 17921 et seq.), and any and all implementing rules and regulations of a 

Governmental Entity as of the date hereof. 

“HSR Act” means the Hart-Scott-Rodino Antitrust, Improvements Act of 1976, 15 U.S.C. 

§ 18a et seq., and the rules and regulations promulgated thereunder.  

“ICE” has the meaning set forth in Section 4.10(f). 

“Incidental Licenses” means any (a) non-exclusive licenses or software-as-a-service 

agreements for “shrink-wrap,” “click-through” or other “off-the-shelf” Software owned by a third party 

that is generally available on standard commercial terms in connection with which or pursuant to which 

the Company and its Subsidiaries paid under each such Contract, in the aggregate during the fiscal year 

ended February 26, 2022, aggregate license, maintenance, support and other fees of less than $20,000,000; 

(b) Open Source Software licenses; (c) confidentiality, secrecy or non-disclosure agreements entered into 

in the ordinary course of business; (d) non-exclusive licenses of Company Intellectual Property granted in 

the ordinary course of business consistent with past practice; and (e) non-exclusive licenses of third-party 

trademarks obtained by the Company or any Company Subsidiary in the ordinary course of business 

consistent with past practice. 

“Indebtedness” of any Person means, without duplication: (a) indebtedness of such Person 

for borrowed money; (b) obligations of such Person to pay the deferred purchase or acquisition price for 

any property of such Person; (c) reimbursement obligations of such Person in respect of drawn letters of 

credit or similar instruments issued or accepted by banks and other financial institutions for the account 
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of such Person, solely to the extent drawn; (d) obligations of such Person under a lease to the extent such 

obligations are required to be classified and accounted for as a capital lease on a balance sheet of such 

Person under GAAP; (e) indebtedness of others as described in clauses (a) through (d) above guaranteed 

by such Person; but Indebtedness does not include accounts payable to trade creditors, or accrued expenses 

arising in the ordinary course of business consistent with past practice, in each case, that are not yet due 

and payable, or are being disputed in good faith, and the endorsement of negotiable instruments for 

collection in the ordinary course of business consistent with past practice.  

“Indemnification Expenses” has the meaning set forth in Section 6.11(a).  

“Indemnified Parties” has the meaning set forth in Section 6.11(a).  

“Intellectual Property” means all intellectual property and similar proprietary rights, 

arising under the laws of the United States or any jurisdiction throughout the world, including rights in 

the following: (a) trademarks, service marks, trade dress, brand names, logos, trade names, and other 

indicia of source or origin and all goodwill related thereto, and applications and registrations for the 

foregoing, (b) inventions, discoveries, ideas and creations (regardless of whether patentable), utility 

models, supplementary protection certifications, and patents and patent applications, including 

divisionals, continuations, continuations-in-part, renewals, extensions, reexaminations, substitutions and 

reissues, (c) trade secrets and other non-public, proprietary, or confidential information, including know-

how, recipes, business plans, customer lists, and source code (collectively, “Trade Secrets”), (d) works of 

authorship, databases, compilations, copyrights, industrial designs, and registrations and applications 

therefor, and renewals, extensions, restorations and reversions thereof and all moral rights, however 

denominated, (e) Software and technology, and (f) domain names and social media identifiers and related 

accounts. 

“IT Systems” has the meaning set forth in Section 4.17(e). 

“Judgment” means any judgment, settlement, order, decision, direction, writ, injunction, 

decree, stipulation or legal or arbitration award of, or promulgated or issued by, a Governmental Entity.  

“Knowledge” means the actual knowledge of, in the case of the Company and the Company 

Subsidiaries, the individuals listed in Section 1.1(b) of the Company Disclosure Letter and in the case of 

Parent and Merger Sub, the individuals listed in Section 1.1 of the Parent Disclosure Letter.  

“Labor Organization” has the meaning set forth in Section 4.10(b). 

“Law” means any law, rule, regulation, ordinance, code, statute, Judgment, order, decree, 

ruling, treaty, convention, governmental directive, injunction or other binding directive of any U.S. or 

non-U.S. Governmental Entity, including common law.  

“Leased Real Property” has the meaning set forth in Section 4.12(b). 

“Letter of Transmittal” has the meaning set forth in Section 3.3(b)(i).  

“Liability” means any and all debts, liabilities, claims, demands, expenses, commitments, 

losses, and obligations, whether primary or secondary, direct or indirect, accrued or fixed, absolute or 

contingent, known or unknown, matured or unmatured, liquidated or unliquidated, or determined or 

determinable, including those arising under any Law and those arising under any Contract. 
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“Licensed Intellectual Property” has the meaning set forth in Section 4.17(b). 

“Lien” means any mortgage, lien, statutory lien, charge, restriction (including restrictions 

on transfer), pledge, security interest, option, right of first offer or refusal, preemptive right, lease or 

sublease, claim, right of any third party, covenant, option, conditional sale or other title retention 

agreement, right of way, easement, encroachment or encumbrance of any kind.  

“Material Divestment Event” means Parent, the Company or their respective Subsidiaries 

divesting (by way of sale, separation or otherwise), prior to, as of, or immediately following the Effective 

Time, in excess of 650 Stores (inclusive of the Stores divested by virtue of the Distribution to the extent 

the Distribution is consummated as of the Effective Time) in order to eliminate and resolve any and all 

impediments under Antitrust Laws with respect to the Transactions. 

“Measurement Date” has the meaning set forth in Section 4.2(a).  

“Merger” has the meaning set forth in the Recitals.  

“Merger Consideration” means the Common Merger Consideration or the Preferred 

Merger Consideration, as applicable. 

“Merger Sub” has the meaning set forth in the Preamble.  

“Merger Sub Common Stock” has the meaning set forth in Section 3.1(a)(i).  

“Merger Sub Board” has the meaning set forth in the Recitals.  

“Modified Common Merger Consideration” means an amount in cash equal to (a) $34.10 

minus (b) the per share amount of the Pre-Closing Dividend payable to each holder of Company Common 

Stock. 

“Multiemployer Plan” means a multiemployer plan within the meaning of Section 3(37) or 

4001(a)(3) of ERISA. 

“NYSE” means the New York Stock Exchange.  

“Open Source Software” means any Software that is subject to or licensed, provided or 

distributed under, any license meeting the Open Source Definition (as promulgated by the Open Source 

Initiative as of the date of this Agreement) or the Free Software Definition (as promulgated by the Free 

Software Foundation as of the date of this Agreement) or any similar license for “free,” “publicly 

available” or “open source” Software, including the GNU General Public License, the Lesser GNU 

General Public License, the Apache License, the BSD License, Mozilla Public License (MPL), and the 

MIT License. 

“Organizational Documents” means (a) with respect to a corporation, the charter, articles 

or certificate of incorporation, as applicable, and bylaws thereof, (b) with respect to a limited liability 

company, the articles of formation or organization or certificate of formation or organization, as 

applicable, and the operating or limited liability company agreement thereof, (c) with respect to a 

partnership (general or limited), the certificate of formation or partnership and the partnership agreement, 

and (d)  with respect to any other Person the organizational, constituent or governing documents or 

instruments of such Person.  
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“Other Party” means, (a) with respect to Parent and the Parent Subsidiaries, the Company 

and (b) with respect to the Company and the Company Subsidiaries, Parent and Merger Sub.  

“Outside Date” has the meaning set forth in Section 8.1(e).  

“Owned Real Property” has the meaning set forth in Section 4.12(a). 

“Parent” has the meaning set forth in the Preamble.  

“Parent Board” has the meaning set forth in the Recitals. 

“Parent Disclosure Letter” has the meaning set forth in ARTICLE V.  

“Parent Common Stock” means a share of common stock, par value $1.00 per share, of 

Parent. 

“Parent Material Adverse Effect” means any Effect that, individually or in the aggregate 

with any one or more other Effects, would prevent or materially delay, interfere with, hinder or impair 

(i) the consummation by Parent or Merger Sub of any of the Transactions on a timely basis or (ii) the 

compliance by Parent or Merger Sub with its obligations under this Agreement. 

“Parent Permits” means all franchises, tariffs, grants, authorizations, licenses, permits, 

easements, variances, exemptions, consents, certificates, approvals and orders of any Governmental Entity 

necessary under applicable Law to own, lease and operate Parent’s and the Parent Subsidiaries’ assets and 

properties and to lawfully carry on Parent’s and the Parent Subsidiaries’ as they are being conducted as of 

the date of this Agreement. 

“Parent Proposed Changed Terms” has the meaning set forth in Section 6.4(f)(ii).  

“Parent Restricted Stock Award” has the meaning set forth in Section 3.2(c). 

“Parent Retained Assets” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Parent Retained Business” means the businesses, operations and activities of Parent and 

its Subsidiaries as conducted at any time prior to the Effective Time, other than the SpinCo Business and 

the business, operations and activities primarily related to the SpinCo Assets. 

“Parent Retained Employees” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Parent Retained Liabilities” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Parent RSU” has the meaning set forth in Section 3.2(a). 

“Parent Separation Agreement” means the separation and transfer agreement to be entered 

into by and among Parent, the Company and SpinCo pursuant to Section 6.17 of the of the Company 

Disclosure Letter. 
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“Parent Stores” means grocery supermarkets operated by Parent or any of the Parent 

Subsidiaries. 

“Parent Subsidiaries” means each Subsidiary of Parent.  

“Parent Termination Fee” has the meaning set forth in Section 8.4(d). 

“Participating Multiemployer Plan” has the meaning set forth in Section 4.11(f). 

“Party” means a party to this Agreement. 

“Paying Agent” has the meaning set forth in Section 3.3(a).  

“PBGC” means the Pension Benefit Guaranty Corporation. 

“Permitted Liens” means (i) Liens for Taxes (A) not yet due and payable or (B) being 

contested in good faith by appropriate proceedings and for which adequate reserves have been established, 

to the extent required by GAAP, (ii) Liens of suppliers, carriers, warehousemen, workmen, mechanics, 

materialmen, repairmen, construction and other similar common law or statutory Liens arising or incurred 

in the ordinary course of business consistent with past practice that relate to obligations that are not 

delinquent or that the Company or any of the Company Subsidiaries is contesting in good faith by 

appropriate proceedings and for which adequate reserves have been established, to the extent required by 

GAAP, (iii) Liens arising under original purchase price conditional sales Contracts and equipment leases 

with third parties entered into in the ordinary course of business consistent with past practice that are not, 

individually or in the aggregate, material to the business of the Company and the Company Subsidiaries, 

taken as a whole, (iv) zoning, entitlement, building and land use ordinances, codes and regulations 

imposed by any Governmental Entity that are not materially violated by any current use, occupancy or 

activity conducted by the Company or any of the Company Subsidiaries and which, individually or in the 

aggregate, do not and would not materially impair the use (or the Company’s contemplated use), utility 

or value of the applicable Real Property, (v) with respect to the Leased Real Property, mortgages and other 

Liens incurred, created, assumed or permitted to exist and arising by, through or under the landlord or 

owner of the Leased Real Property affecting solely the interest of the landlord or the holder of a superior 

leasehold interest, so long as such Lien does not extend to any asset of the Company and the Company 

Subsidiaries other than the Leased Real Property, (vi) all liens, easements, rights-of-way, encroachments, 

restrictions, conditions or imperfections of title or other similar Liens that have arisen in the ordinary 

course of business consistent with past practice and which, individually or in the aggregate, do not and 

would not materially impair the use (or the Company’s contemplated use), utility or value of the applicable 

Real Property, (vii) non-exclusive licenses of Intellectual Property entered into in the ordinary course of 

business consistent with past practice, (viii) Liens arising from transfer restrictions under applicable Laws 

of the U.S. federal securities Laws or similar applicable Laws of any jurisdiction, (ix) deposits made in 

the ordinary course of business to secure payments of worker’s compensation, unemployment insurance 

or other types of social security benefits or the performance of bids, tenders, sales, contracts (other than 

for the repayment of borrowed money), public or statutory obligations, and surety, stay, appeal, customs 

or performance bonds, or similar obligations arising in each case in the ordinary course of business 

consistent with past practices, (x) Liens arising solely by virtue of any statutory or common law provisions 

relating to banker’s liens, liens in favor of securities intermediaries, rights of setoff or similar rights and 

remedies as to deposit accounts or securities accounts or other funds maintained with depository 

institutions and securities intermediaries, (xi) Liens arising from precautionary UCC filings regarding 

operating leases, the consignment or bailment of goods to the Company or any of the Company 
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Subsidiaries or Liens on equipment of the Company or any of the Company Subsidiaries granted in the 

ordinary course of business to a client or supplier at which such equipment is located, (xii) Liens or rights 

of setoff against credit balances of the Company or any of the Company Subsidiaries, with credit card 

issuers or credit card processors or amounts owing by such credit card issuers or credit card in the ordinary 

course of business, (xiii) Liens in favor of customs and revenue authorities arising as a matter of law and 

in the ordinary course of business, consistent with past practices, to secure payment of customs duties in 

connection with the importation of goods, (xiv) Liens incurred in the ordinary course of business, 

consistent with past practices, in connection with any purchase money security interests, equipment leases 

or similar financing arrangements, so long as such Lien does not extend to any asset of the Company and 

the Company Subsidiaries other than the equipment or property or assets, the acquisition, improvement 

or construction of which was financed with the indebtedness secured by such Lien and any parts, 

replacements or proceeds thereof, (xv) Liens that are disclosed on the most recent consolidated balance 

sheet of the Company or the notes thereto, included in the Filed Company SEC Documents filed prior to 

the date hereof, (xvi) Liens that will be discharged at or prior to the Closing, and (xvii) any Liens and 

other exceptions set forth in the Company Disclosure Letter. 

“Person” means any individual, corporation, limited liability company, limited or general 

partnership, limited liability partnership, joint venture, association, joint stock company, trust, 

unincorporated organization, Governmental Entity, or any group composed of two (2) or more of the 

foregoing.  

“Personal Information” has the meaning provided by applicable Law or by the Company 

or any of the Company Subsidiaries in any applicable privacy policies, notices, or contracts (e.g., “personal 

data,” “personal health information,” or “health information,” “personally identifiable information” or 

“PII”). 

“Pre-Closing Bonus” has the meaning set forth in Section 6.13(b). 

“Pre-Closing Dividend” means one or more special cash dividends payable to holders of 

Company Common Stock, Company Preferred Stock and, by way of dividend equivalent rights, Company 

Equity Awards, as applicable, in an amount not to exceed with respect to all such special cash dividends 

$4,000,000,000 in the aggregate. 

“Preferred Merger Consideration” has the meaning set forth in Section 3.1(a)(ii)(B). 

“Preferred Stockholder Approval” has the meaning set forth in Section 4.4(c). 

“Preferred Stockholder Written Consent” has the meaning set forth in Section 4.4(d). 

“Privacy Laws” means any and all applicable Laws, legal requirements and self-regulatory 

guidelines (including of any applicable foreign jurisdiction) relating to the Processing of any Personal 

Information, including, but not limited to, the Federal Trade Commission Act, the California Consumer 

Privacy Act (CCPA), Payment Card Industry Data Security Standard (“PCI-DSS”), Controlling the 

Assault of Non-Solicited Pornography and Marketing Act (CAN-SPAM), Telephone Consumer 

Protection Act (TCPA) and any and all applicable Laws relating to breach notification, medical privacy, 

the use of biometric identifiers, and the use of Personal Information for marketing purposes and genetic 

testing. 
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“Privacy Requirements” means all applicable Privacy Laws and all of the Company’s and 

the Company Subsidiaries’ policies, notices, and contractual obligations relating to the Processing of 

Personal Information. 

“Proceeding” has the meaning set forth in Section 4.14.  

“Process” or “Processing” means receipt, collection, compilation, use, storage, processing, 

sharing, safeguarding, security (technically, physically or administratively), disposal, destruction, 

disclosure, or transfer (including cross-border) of any Personal Information or Protected Health 

Information. 

“Protected Health Information” has the meaning set forth at 45 C.F.R. § 160.103, as of the 

date hereof. 

“Real Property” means the Leased Real Property and the Owned Real Property. 

“Real Property Leases” means the real property leases, subleases, licenses or other 

occupancy agreements, including all amendments, modifications, supplements, extensions, renewals, 

guaranties or other agreements with respect thereto, to which the Company or any Company Subsidiary 

is a party.  

“Refinanced Indebtedness” has the meaning set forth in Section 6.1(n). 

“Refinancing Indebtedness” has the meaning set forth in Section 6.1(n).  

“Registered Intellectual Property” has the meaning set forth in Section 4.17(a). 

“Related Person” has the meaning set forth in Section 9.8. 

“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 

injecting, escaping, leaching, dumping or disposing of Hazardous Materials into the environment.  

“Replacement Plans” has the meaning set forth in Section 6.13(c).  

“Representatives” means with respect to a Person, its directors, officers, employees, agents 

and representatives, including any investment banker, financial advisor, attorney, accountant or other 

advisor, agent or representative.  

“Required Information” means (i) all financial statements, financial data, audit reports and 

other information of and regarding the Company and the Company Subsidiaries of the type and form, and 

for the periods, that would be required by Regulation S-X promulgated by the SEC and Regulation S-K 

promulgated by the SEC for a registered public offering of securities on a registration statement of the 

Company on Form S-1 under the Securities Act (and, with respect to Rule 3-05 and Article 11, as 

applicable, of Regulation S-X, regardless of the timing of such filing)  to consummate the offerings of 

securities contemplated by the Debt Letters or any Take-Out or Exchange Offering (including all audited 

financial statements and all unaudited quarterly interim financial statements, in each case prepared in 

accordance with GAAP applied on a consistent basis for the periods covered thereby, including applicable 

comparison periods, which will have been reviewed by the Company’s independent public accountants as 

provided in AU 722) and any other information otherwise necessary to receive from the independent 

public accountants of the Company (and any other independent public accountants to the extent financial 
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statements audited or reviewed by such accountant are or would be included in the offering document) 

customary “comfort” (including “negative assurance” and change period comfort) with respect to the 

financial information of the Company to be included in such offering document; and (ii) such other 

pertinent and customary information regarding the Company and the Company Subsidiaries as may be 

reasonably requested by Parent (or any Debt Financing Source Related Party) to the extent that such 

information is readily available to the Company without undue burden and required in connection with 

the Debt Financing or of the type customary for financings of a type similar to the Debt Financing or any 

Take-Out or Exchange Offering). 

“Rights” means, with respect to any Person, (a) options, warrants, preemptive rights, 

subscriptions, calls or other rights, convertible securities, exchangeable securities, agreements or 

commitments of any character obligating such person to issue, transfer or sell any equity interest of such 

person or any of its Subsidiaries or any securities convertible into or exchangeable for such equity interests 

or (b) contractual obligations of such person (or the general partner of such person) to repurchase, redeem 

or otherwise acquire any equity interest in such person or any of its Subsidiaries or any such securities or 

agreements listed in clause (a) of this definition.  

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002 and the rules and regulations 

promulgated thereunder.  

“SEC” means the Securities and Exchange Commission.  

“Second Request” has the meaning set forth in Section 6.3(a). 

“Securities Act” means the Securities Act of 1933, 15 U.S.C. § 77a et seq., and the rules 

and regulations promulgated thereunder.  

“Senior Leadership Team” means those employees listed in Section 1.1(c) of the Company 

Disclosure Letter. 

“Separation” means the separation of the SpinCo Business, SpinCo Assets, SpinCo 

Liabilities and SpinCo Employees from the Company Retained Business or the Parent Retained Business, 

as applicable, the Company Retained Assets or the Parent Retained Assets, as applicable, the Company 

Retained Liabilities or the Parent Retained Liabilities, as applicable, and the Company Retained 

Employees or the Parent Retained Employees, as applicable, not later than immediately prior to, or 

substantially simultaneously with, as applicable, the Distribution pursuant to the Company Separation 

Agreement and the Parent Separation Agreement. 

“Software” means all: (i) computer programs, including all software implementations of 

algorithms, models and methodologies, whether in source code, object code or firmware, including 

components thereof such as user interfaces, report formats, templates, menus, buttons, and icons; (ii) 

descriptions, flow-charts and other work product used to design, plan, organize and develop any of the 

foregoing; and (iii) documentation, including user manuals and other training documentation, related to 

any of the foregoing. 

“Solvent” has the meaning set forth in Section 5.5(b). 

“Stockholder Consents” has the meaning set forth in Section 4.4(d). 
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“SpinCo” means a wholly owned Subsidiary of the Company, to be formed as a Delaware 

corporation prior to the Separation to hold the SpinCo Business. 

“SpinCo Assets” has the meaning set forth in Section 6.17 of the Company Disclosure 

Letter. 

“SpinCo Business” means such business of the Company, Parent and their respective 

Subsidiaries as detailed in Section 6.17 of the Company Disclosure Letter. 

“SpinCo Common Stock” means the shares of common stock of SpinCo. 

“SpinCo Consideration” means either (a) all of the issued and outstanding shares of SpinCo 

Common Stock prior to the Effective Time or (b) if the Company so elects in its sole discretion at any 

time prior to the Effective Time, all of the beneficiary interests (or similar interests) in the trust created 

under the Trust Agreement.  

“SpinCo Consideration Adjustment Amount” means an amount equal to (a) three times the 

aggregate Four-Wall EBITDA of the Stores included (or the rights to which, including the right to occupy 

and operate such Store, are included) in the SpinCo Assets that are actually transferred to SpinCo in 

connection with the consummation of the Distribution, divided by (b) the SpinCo Consideration Fully 

Diluted Number, provided, that if such calculation in clauses (a) and (b) shall result in a portion of such 

sum being less than $0.01, then such sum shall be decreased to the nearest whole cent. 

“SpinCo Consideration Fully Diluted Number” means the sum of the number of shares of 

Company Common Stock plus (without duplication) the number of shares of Company Common Stock 

issuable upon conversion of the Company Preferred Stock, in each case of Company Common Stock and 

Company Preferred Stock issued and outstanding as of the record date of the Distribution or as of such 

other time and date as the Parties may mutually agree in writing. 

“SpinCo Group” means, collectively, SpinCo and SpinCo Subsidiaries. 

“SpinCo Registration Statement” means the registration statement on Form 10 (or any 

successor or related form issued by the SEC) to be filed by SpinCo with the SEC relating to the Spin-Off 

Distribution, as amended or supplemented from time to time. 

“SpinCo Stores” has the meaning set forth in Section 6.17 of the Company Disclosure 

Letter. 

“SpinCo Subsidiaries” has the meaning set forth in Section 6.17 of the Company 

Disclosure Letter. 

“Spin-Off Distribution” means the distribution to the holders of Company Common Stock 

and Company Preferred Stock of all of the issued and outstanding shares of SpinCo Common Stock in 

accordance with the terms of the Distribution Transaction Agreements as of such time that is not later than 

the Effective Time. 

“Subsidiary” means, with respect to a Person, any Person, whether incorporated or 

unincorporated, of which (a) at least fifty percent (50%) of the securities or ownership interests having by 

their terms ordinary voting power to elect a majority of the board of directors or other Persons performing 
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similar functions, (b) a general partner interest or (c) a managing member interest, is directly or indirectly 

owned or controlled by such Person or by one or more of its respective Subsidiaries.  

“Substitute Debt Financing” has the meaning set forth in Section 6.15(b). 

“Surviving Corporation” has the meaning set forth in Section 2.2.  

“Surviving Corporation Common Stock” has the meaning set forth in Section 3.1(a)(i).  

“Stores” means Company Stores and Parent Stores. 

“Take-Out or Exchange Offering” has the meaning set forth in Section 6.15(d). 

“Takeover Law” means any “fair price,” “moratorium,” “control share acquisition,” 

“business combination” or any other anti-takeover Law or similar Law enacted under state or federal Law.  

“Tax Return” means any return, report or similar filing (including any attached schedules, 

supplements and additional or supporting material) filed or required to be filed with any Governmental 

Entity with respect to Taxes, including any information return, claim for refund, amended return or 

declaration of estimated Taxes (and including any amendments with respect thereto).  

“Taxes” means (i) all taxes, charges, fees, levies or other assessments, including all net 

income, gross income, gross receipts, escheat, unclaimed property, sales, use, ad valorem, goods and 

services, capital, transfer, franchise, profits, license, withholding, payroll, employment, employer health, 

excise, estimated, severance, stamp, occupation, property or other taxes, custom duties, or other similar 

assessments or charges in the nature of a tax, together with any interest and any penalties, additions to tax 

or additional amounts imposed by any Governmental Entity in connection with any of the foregoing, and 

(ii) any liability with respect to any items described in clause (i) payable by reason of Contract, 

assumption, transferee or successor liability, operation of Law, United States Treasury Regulations 

Section 1.1502-6(a) (or any similar provision of Law or any predecessor or successor thereof) or 

otherwise.  

“Trade Secrets” has the meaning set forth in the definition of Intellectual Property in this 

Section 1.1. 

“Transaction Documents" has the meaning set forth in Section 9.8.  

“Transactions” has the meaning set forth in the Recitals. 

“Transition Services Agreements” means (i) the transition services agreement, to be 

entered into between the Company and SpinCo in connection with the Spin-Off Distribution and (ii) the 

transition services agreement, to be entered into between Parent and SpinCo, in each case of (i) and (ii) 

prepared in accordance with Section 6.17 of the Company Disclosure Letter. 

“Treasury Regulations” means the regulations promulgated under the Code, as such 

regulations may be amended from time to time.  

“Trust Agreement” means the trust agreement, deed of trust or other similar instrument to 

be entered into by and among the Company, SpinCo and an independent trustee specified therein, pursuant 

to which the beneficiary interests (or similar interests) in the trust created thereunder (i) will be an integral 

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 56 of 188



  

21 
 
WEIL:\98766123\26\57387.0027 

part of the Merger Consideration, (ii) will not entitle the holders of such beneficiary interests to any rights 

common to stockholders (such as voting and dividend rights), (iii) will be non-interest bearing, (iv) will 

not be assignable or transferable except by operation of Law, and (v) will not be represented by any form 

of certificate or instrument. 

“Voting Company Debt” has the meaning set forth in Section 4.2(c). 

“Willful Breach” means a material breach of this Agreement that is the consequence of an 

act or omission by the breaching party with the actual knowledge that the taking of such act (or, in the 

case of an omission, failure to take such act) would cause or constitute such material breach, regardless of 

whether breaching was the object of the act or failure to act.  

Section 1.2 Interpretation. Unless expressly provided for elsewhere in this Agreement, 

this Agreement will be interpreted in accordance with the following provisions:  

(a) the words “this Agreement,” “herein,” “hereby,” “hereunder,” “hereof,” and 

other equivalent words refer to this Agreement as an entirety and not solely to the particular portion, 

article, section, subsection or other subdivision of this Agreement in which any such word is used;  

(b) examples are not to be construed to limit, expressly or by implication, the 

matter they illustrate;  

(c) the word “including” and its derivatives means “including without 

limitation” and is a term of illustration and not of limitation;  

(d) the word “or” shall be disjunctive but not exclusive; 

(e) all definitions set forth herein are deemed applicable whether the words 

defined are used herein in the singular or in the plural and correlative forms of defined terms have 

corresponding meanings;  

(f) a defined term has its defined meaning throughout this Agreement and each 

exhibit, schedule, certificate or other document to this Agreement, regardless of whether it appears before 

or after the place where it is defined;  

(g) all references to prices, values or monetary amounts refer to United States 

dollars;  

(h) the word “director” as used herein refers to an individual serving as a 

member of a board of directors of a company; 

(i) wherever used herein, any pronoun or pronouns will be deemed to include 

both the singular and plural and to cover all genders;  

(j) this Agreement has been jointly prepared by the Parties, and this Agreement 

will not be construed against any Person as the principal draftsperson hereof or thereof and no 

consideration may be given to any fact or presumption that any Party had a greater or lesser hand in 

drafting this Agreement;  
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(k) the captions of the articles, sections or subsections appearing in this 

Agreement are inserted only as a matter of convenience and in no way define, limit, construe or describe 

the scope or extent of such section, or in any way affect this Agreement;  

(l) any references herein to a particular Section, Article, Annex or Schedule 

means a Section or Article of, or an Annex or Schedule to, this Agreement unless otherwise expressly 

stated herein;  

(m) the Annexes and Schedules attached to this Agreement are incorporated 

herein by reference and will be considered part of this Agreement;  

(n) unless otherwise specified herein, all accounting terms used herein will be 

interpreted, and all determinations with respect to accounting matters hereunder will be made, in 

accordance with GAAP, applied on a consistent basis;  

(o) any references to (i) any Contract (including this Agreement), statute or 

regulation are to the Contract, statute or regulation as amended, modified, supplemented, restated or 

replaced from time to time (in the case of Contract, to the extent permitted by the terms thereof and, if 

applicable, by the terms of this Agreement); (ii) any Governmental Entity include any successor to that 

Governmental Entity; and (iii) any applicable Law refers to such applicable Law as amended, modified, 

supplemented or replaced from time to time (and, in the case of statutes, include any rules and regulations 

promulgated under such statute) and references to any section of any applicable Law or other law include 

any successor to such section;  

(p) the phrase “made available” and words of similar import with respect to 

information to be made available to Parent means that the relevant documents, instruments or materials 

were posted and made available to Parent on the Company due diligence data site or otherwise delivered 

to Weil, Gotshal & Manges LLP or Arnold & Porter Kaye Scholer LLP, in each case, in its capacity as 

counsel to Parent, by the Company or its Representatives in connection with the Transactions prior to the 

execution of this Agreement, and with respect to information to be made available to the Company means 

that the relevant documents, instruments or materials were delivered to Jenner & Block LLP or White & 

Case LLP, in each case, in its capacity as counsel to the Company, by Parent or its Representatives in 

connection with the Transactions prior to the execution of this Agreement; 

(q) all references to days without explicit qualification of “business” will be 

interpreted as a reference to calendar days; and if any action or notice is to be taken or given on or by a 

particular calendar day, and such calendar day is not a Business Day, then such action or notice will be 

deferred until, or may be taken or given on, the next Business Day; and  

(r) all references to time mean New York City time unless otherwise provided.  

ARTICLE II 

THE DISTRIBUTION; THE MERGER; EFFECTS OF THE MERGER 

Section 2.1 The Distribution. In connection with the Merger, upon the terms and subject 

to the conditions of this Agreement and, if applicable, the Distribution Transaction Agreements, the Parties 

agree that the Company will effect the Distribution as of such time that is not later than the Effective Time 

and, in furtherance thereof, each of the Company and Parent shall cooperate with each other, and shall 

cause their respective Affiliates to so cooperate, such that the Distribution shall be effected as of such time 
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that is not later than the Effective Time. The Distribution may be effected by virtue of the Merger or by 

way of dividend or other distribution (including as contemplated pursuant to the Trust Agreement and 

Grant of Trust), in each case as the Company may elect following good faith consultation with Parent, 

taking into consideration any adverse impact such distribution may have on Parent (including the 

Surviving Corporation) following the Effective Time, and to the extent such distribution is reasonably 

likely to have an adverse impact, the foregoing shall be subject to Parent’s consent (such consent not to 

be unreasonably withheld, conditioned or delayed). For the avoidance of doubt, the Distribution shall be 

made with respect to the shares of Company Common Stock and the shares of the Company Preferred 

Stock and not the Company Equity Awards. Notwithstanding anything in this Agreement to the contrary, 

Parent and the Company shall not be obligated to consummate the Distribution in any of the following 

events: (a) the allocation of Stores to SpinCo in accordance with Section 6.17 of the Company Disclosure 

Letter is not completed on or before October 13, 2023 (provided that Parent shall not be relieved of its 

obligation to consummate the Distribution if it breaches its obligation to make such allocation) or (b) 

Parent elects, subject to its obligations under Section 6.3, by written notice to the Company, to sell the 

SpinCo Business to one or more third parties in lieu of the Parties consummating the Distribution, directly 

or indirectly, whether structured as a sale of equity interests in SpinCo, a merger, sale of assets or 

otherwise, to any bona fide third party buyer that is not an Affiliate of Parent. For the avoidance of doubt, 

nothing in this Section 2.1 shall affect the obligations of Parent under Section 6.3(d)(i).  

Section 2.2 The Merger. Upon the terms and subject to the conditions of this 

Agreement, at the Effective Time, Merger Sub will be merged with and into the Company in accordance 

with the applicable provisions of the DGCL, whereupon the separate existence of Merger Sub shall cease 

and the Company shall continue its existence under the laws of the State of Delaware as the surviving 

entity (the Company, as the surviving entity in the Merger, being sometimes referred to herein as the 

“Surviving Corporation”), such that following the Merger, the Surviving Corporation will be a wholly 

owned direct subsidiary of Parent. 

Section 2.3 Closing.  

(a) The closing of the Merger (the “Closing”) shall take place at 10:00 a.m., 

New York City time, on a date that is three (3) Business Days following the satisfaction or (to the extent 

permitted by applicable Law) waiver in accordance with this Agreement of all of the conditions set forth 

in ARTICLE VII (the “Closing Date”) (other than any such conditions which by their nature cannot be 

satisfied until the Closing Date, which shall be required to be so satisfied or (to the extent permitted by 

applicable Law) waived in accordance with this Agreement on the Closing Date) by remote 

communication and by the exchange of signature pages by electronic transmission or, to the extent such 

exchange is not practicable or the Parties otherwise agree in writing, at the offices of Jenner & Block LLP 

in New York, New York, or such other time, date or place as Parent and the Company may agree in 

writing; provided, that the Closing may occur at such other time, date or place as may be agreed to in 

writing by the parties hereto.  

(b) Subject to the provisions of this Agreement, as soon as practicable on the 

Closing Date, the Parties shall cause a certificate of merger with respect to the Merger prepared and 

executed in accordance with the relevant provisions of the DGCL (the “Certificate of Merger”) to be 

executed and filed with the Delaware Secretary of State.  

(c) The Merger shall become effective upon the filing of the Certificate of 

Merger with the Delaware Secretary of State, or at such later time as shall be agreed upon in writing by 
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Parent and the Company and specified in the Certificate of Merger in accordance with the DGCL (such 

date and time being hereinafter referred to as the “Effective Time”).  

Section 2.4 Effect of the Merger. At and after the Effective Time, the Merger shall have 

the effects set forth in this Agreement and the applicable provisions of the DGCL. Without limiting the 

generality of the foregoing, and subject thereto, at the Effective Time, all of the property, rights, privileges, 

powers and franchises of each of Merger Sub and the Company shall vest in the Surviving Corporation, 

and all debts, liabilities obligations, restrictions, disabilities and duties of each of Merger Sub and the 

Company shall become the debts, liabilities, obligations, restrictions, disabilities and duties of the 

Surviving Corporation, all as provided under the DGCL. 

Section 2.5 Organizational Documents.  

(a) At the Effective Time, the certificate of incorporation of the Company as in 

effect immediately prior to the Effective Time shall be amended and restated to read in its entirety as set 

forth on Exhibit A hereto and, as so amended and restated, shall be the articles of incorporation of the 

Surviving Corporation, until thereafter amended in accordance with its terms, the terms of this Agreement 

and applicable Law. 

(b) At the Effective Time, the bylaws of the Company as in effect immediately 

prior to the Effective Time shall be amended and restated to read in their entirety as set forth on Exhibit B 

and, as so amended and restated, shall be the bylaws of the Surviving Corporation, until thereafter 

amended in accordance with the terms of the articles of incorporation of the Surviving Corporation, such 

bylaws, the terms of this Agreement and applicable law. 

(c) Within five (5) Business Days following the execution of this Agreement, 

the Certificate of Designations shall be amended by the Company in accordance with the certificate of 

amendment as set forth on Exhibit E hereto (the “COD Amendment”). 

Section 2.6 Directors and Officers of the Surviving Corporation. The Parties shall take 

all necessary action such that from and after the Effective Time, (i) the officers of the Company shall be 

the officers of the Surviving Corporation, and such officers shall serve until their successors have been 

duly elected or appointed and qualified or until their death, resignation or removal in accordance with the 

Organizational Documents of the Surviving Corporation and (ii) the directors of Merger Sub shall be the 

directors of the Surviving Corporation, and such directors shall serve until their successors have been duly 

elected or appointed and qualified or until their death, resignation or removal in accordance with the 

Organizational Documents of the Surviving Corporation. 

ARTICLE III 

MERGER CONSIDERATION; EXCHANGE PROCEDURES 

Section 3.1 Effect of the Merger on Capital Stock.  

(a) At the Effective Time, by virtue of the Merger and without any action on 

the part of Parent, Merger Sub, the Company or any holder of any securities of Parent, Merger Sub or the 

Company:  

(i) Merger Sub Common Stock. Each share of common stock, par value 

$0.01 per share, of Merger Sub (the “Merger Sub Common Stock”) issued and outstanding immediately 
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prior to the Effective Time shall be converted into and shall represent one validly issued fully paid and 

nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation (the 

“Surviving Corporation Common Stock”) and shall constitute the only outstanding shares of capital stock 

of the Surviving Corporation. From and after the Effective Time, all certificates representing shares of 

Merger Sub Common Stock, if any, shall be deemed for all purposes to represent the number of shares of 

common stock of the Surviving Corporation into which they were converted in accordance with the 

immediately preceding sentence. 

(ii) Conversion of Capital Stock of the Company.  

(A) Subject to the other provisions of this ARTICLE III, each 

share of Class A Common Stock, par value $0.01 per share, of the Company (“Company Common Stock”) 

issued and outstanding immediately prior to the Effective Time (excluding any shares of Company 

Common Stock described in Section 3.1(a)(iii), Dissenting Shares and Company Restricted Stock Awards 

addressed in Section 3.2), shall be converted automatically at the Effective Time into the right to receive 

from Parent the Common Merger Consideration, without any interest thereon and subject to any 

withholding Taxes required by applicable Law in accordance with Section 3.3(h).  

(B) Subject to the other provisions of this ARTICLE III, each 

share of Series A Convertible Preferred Stock, par value $0.01 per share, of the Company (“Company 

Preferred Stock”) issued and outstanding immediately prior to the Effective Time (excluding any shares 

of Company Preferred Stock described in clause (iii) of this Section 3.1(a) and Dissenting Shares) shall 

be converted automatically at the Effective Time into the right to receive from Parent an amount in cash 

equal to the product of (1) the number of shares of Company Common Stock into which such share of 

Company Preferred Stock is convertible as of the Effective Time and (2) the Common Merger 

Consideration (the “Preferred Merger Consideration”), without any interest thereon and subject to any 

withholding Taxes required by applicable Law in accordance with Section 3.3(h), provided that, if the 

Preferred Merger Consideration includes any SpinCo Common Stock, the number of shares of SpinCo 

Common Stock to which any holder of Company Preferred Stock would otherwise be entitled pursuant to 

this Section 3.1(a)(ii)(B) shall be rounded to the nearest whole number and no fractional shares of SpinCo 

Common Stock shall be issued to any such holder.  

(C) All such shares of Company Common Stock and Company 

Preferred Stock, when so converted, shall cease to be outstanding and shall automatically be canceled and 

cease to exist. Each holder of any such share of Company Common Stock and Company Preferred Stock 

that was outstanding immediately prior to the Effective Time shall cease to have any rights with respect 

thereto, except the right to receive the Merger Consideration to be issued or paid in consideration therefor 

upon the surrender of any Certificates or Book-Entry Shares, as applicable, and the right to receive any 

dividends or other distributions with a record date prior to the Effective Time which may have been 

authorized by the Company and which remain unpaid or undistributed at the Effective Time (including 

the Pre-Closing Dividend, as the case may be). 

(iii) Company, Parent and Merger Sub-Owned Shares. Each share of 

Company Common Stock or Company Preferred Stock that is issued and held by the Company or any of 

the Company’s direct or indirect wholly owned Subsidiaries, and each share of Company Common Stock 

or Company Preferred Stock that is owned by Parent, Merger Sub or any of their respective direct or 

indirect wholly owned Subsidiaries, in each case immediately prior to the Effective Time, shall remain 

outstanding. 
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(b) Impact of Stock Splits, Etc. In the event of any change in the number of 

shares of Company Common Stock, or securities convertible or exchangeable into or exercisable for 

shares of Company Common Stock (including shares of Company Preferred Stock) issued and outstanding 

after the date of this Agreement and prior the Effective Time by reason of any stock split, reverse stock 

split, stock dividend, subdivision, reclassification, recapitalization, combination, exchange of shares or 

the like, the Merger Consideration shall be equitably adjusted to provide to the holders of Company 

Common Stock and the holders of Company Preferred Stock the same economic effect as contemplated 

by this Agreement prior to such event, subject to further adjustment in accordance with this Section 3.1(b), 

provided that no such adjustment shall be made pursuant to this Section 3.1(b) as a result of the 

Distribution or the other transactions contemplated by Section 6.17 of the Company Disclosure Letter or 

this Agreement. Nothing in this Section 3.1(b) shall be construed to permit any party to take any action 

that is otherwise prohibited or restricted by any other provision of this Agreement.  

Section 3.2 Treatment of Company Equity Awards. 

(a) At the Effective Time, each outstanding Company RSU shall, automatically 

and without any required action on the part of the holder thereof, cease to represent a restricted stock unit 

denominated in shares of Company Common Stock and shall be converted into a restricted stock unit 

denominated in shares of Parent Common Stock (each, a “Parent RSU”). The number of shares of Parent 

Common Stock subject to each such Parent RSU shall be equal to the product (rounded to the nearest 

whole number) of (x) the number of shares of Company Common Stock subject to such Company RSU 

immediately prior to the Effective Time multiplied by (y) the Equity Exchange Ratio. Except as 

specifically provided above, following the Effective Time, each such Parent RSU shall continue to be 

governed by the same terms and conditions (including vesting and forfeiture terms) as were applicable to 

the corresponding Company RSU immediately prior to the Effective Time, but shall be treated as if a 

“change in control” has occurred in accordance with Section 6.13(d). Dividend equivalent rights 

associated with Company RSUs that are denominated in Company RSUs shall be treated consistent with 

this Section 3.2(b) and such rights denominated in cash shall be provided for in the Parent RSU and shall 

continue to be governed by the same terms and conditions (including vesting and forfeiture terms) as were 

applicable to the corresponding Company RSU immediately prior to the Effective Time. 

(b) At the Effective Time, each outstanding Company PSU shall, automatically 

and without any required action on the part of the holder thereof, cease to represent a performance stock 

unit denominated in shares of Company Common Stock and shall be converted into a Parent RSU.  The 

number of shares of Parent Common Stock subject to each such Parent RSU shall be equal to the product 

(rounded to the nearest whole number) of (x) the sum of (i) the number of shares of Company Common 

Stock subject to such Company PSU immediately prior to the Effective Time that are subject to the 

performance period in which the Effective Time occurs, based on the greater of target performance and 

actual performance as determined by the Company Board (or, if appropriate, any committee thereof 

administering the Company Equity Plans) in accordance with the terms of the Company Equity Plans and 

applicable award agreements, plus (ii) the number of shares of Company Common Stock subject to such 

Company PSU immediately prior to the Effective Time that are subject to any performance period that 

begins after the Effective Time, based on target performance, multiplied by (y) the Equity Exchange Ratio.  

Except as specifically provided above, following the Effective Time, each such Parent RSU shall continue 

to be governed by the same terms and conditions (including vesting and forfeiture terms) as were 

applicable to the corresponding Company PSU immediately prior to the Effective Time, but (X) shall no 

longer be subject to any performance-based vesting conditions and (Y) shall be treated as if a “change in 

control” has occurred in accordance with Section 6.13(d). Dividend equivalent rights associated with 

Company PSUs that are denominated in Company PSUs shall be treated consistent with this Section 3.2(b) 
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and such rights denominated in cash shall be provided for in the Parent RSU and shall continue to be 

governed by the same terms and conditions (including vesting and forfeiture terms) as were applicable to 

the corresponding Company PSU immediately prior to the Effective Time. 

(c) At the Effective Time, each outstanding Company Restricted Stock Award 

shall, automatically and without any required action on the part of the holder thereof, cease to represent a 

restricted share of Company Common Stock and shall be converted into a number of restricted shares of 

Parent Common Stock (each, a “Parent Restricted Stock Award”) equal to the product (rounded to the 

nearest whole number) of the Equity Exchange Ratio multiplied by the number of shares of Company 

Common Stock subject to such Company Restricted Stock Award immediately prior to the Effective Time.  

Except as specifically provided above, following the Effective Time, each such Parent Restricted Stock 

Award shall continue to be governed by the same terms and conditions (including vesting and forfeiture 

terms) as were applicable to the corresponding Company Restricted Stock Award immediately prior to 

the Effective Time, but (X) shall no longer be subject to any performance-based vesting conditions and 

(Y) shall be treated as if a “change in control” has occurred in accordance with Section 6.13(d).  Dividend 

equivalent rights associated with Company Restricted Stock Awards that are denominated in Company 

Restricted Stock Awards shall be treated consistent with this Section 3.2(c) and such rights denominated 

in cash shall be provided for in the Parent Restricted Stock Award and shall continue to be governed by 

the same terms and conditions (including vesting and forfeiture terms) as were applicable to the 

corresponding Company Restricted Stock Award immediately prior to the Effective Time. 

(d) As soon as practicable following the date of this Agreement, the Company 

Board (or, if appropriate, any committee thereof administering the Company Equity Plans) shall adopt 

such resolutions as may be required to effectuate the treatment of the Company Equity Awards pursuant 

to Section 3.2(a)-(c).  Parent shall take all actions that are necessary for the assumption of the Company 

Equity Awards pursuant to Section 3.2(a)-(c), including the reservation of Parent Common Stock as 

necessary to effect the transactions contemplated by this Section 3.2. Parent shall provide the Company 

with applicable notices and/or communications setting forth the rights of the holders of the Company 

Equity Awards in accordance with the terms this Section 3.2 no less than fifteen (15) Business Days prior 

to the Effective Time and the Company shall have a reasonable period of time to review and comment on 

such documents, and Parent shall consider any such comments in good faith.  

(e) Notwithstanding anything in Section 3.2(a)-(c) to the contrary, but subject 

to Section 6.1, to the extent the terms of any Company Equity Award (i) granted on or after the date of 

this Agreement and not in violation of this Agreement or (ii) mutually agreed by the Parties and a holder 

of any Company Equity Award expressly provide for treatment in connection with the occurrence of the 

Effective Time that is different from the treatment prescribed by this Section 3.2 then in each case of 

clauses (i) and (ii), the terms of such Company Equity Award, as applicable or so agreed by the Parties 

and such holder, shall control (and the applicable provisions of this Section 3.2 shall not apply).   

Section 3.3 Payment for Securities.  

(a) Paying Agent; Exchange Fund. Prior to the Effective Time, Parent shall 

enter into an agreement with an entity designated by Parent and reasonably acceptable to the Company to 

act as agent for the holders of Company Common Stock and the holders of Company Preferred Stock in 

connection with the Merger (the “Paying Agent”) and to receive the Merger Consideration (other than the 

SpinCo Consideration). On the Closing Date and prior to the filing of the Certificate of Merger, Parent 

shall deposit, or cause to be deposited with the Paying Agent, for the benefit of the holders of shares of 

Company Common Stock and Company Preferred Stock issued and outstanding immediately prior to the 
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Effective Time, an amount in cash sufficient to pay the aggregate Merger Consideration (other than the 

SpinCo Consideration) in exchange for all of the shares of Company Common Stock and Company 

Preferred Stock outstanding immediately prior to the Effective Time, excluding any shares of Company 

Common Stock and Company Preferred Stock described in Section 3.1(a)(iii) and any Dissenting Shares 

(such cash being hereinafter referred to as the “Exchange Fund”). The Paying Agent shall, pursuant to 

irrevocable instructions, deliver the Merger Consideration (other than the SpinCo Consideration) 

contemplated to be issued in exchange for shares of Company Common Stock and Company Preferred 

Stock pursuant to this Agreement out of the Exchange Fund. Except as contemplated by this Section 

3.3(a), the Exchange Fund shall not be used for any other purpose. The Surviving Corporation shall pay 

all charges and expenses, including those of the Paying Agent, in connection with the exchange of shares 

of Company Common Stock and Company Preferred Stock for the Merger Consideration. Any interest or 

other income resulting from investment of the Exchange Fund shall become part of the Exchange Fund.  

(b) Payment Procedures.  

(i) As soon as reasonably practicable after the Effective Time, but in no 

event more than three (3) Business Days after the Closing Date, Parent shall, and shall cause the Surviving 

Corporation to, cause the Paying Agent to deliver to each record holder, as of immediately prior to the 

Effective Time, of (A) an outstanding certificate or certificates that immediately prior to the Effective 

Time represented shares of Company Common Stock or Company Preferred Stock, as applicable (the 

“Certificates”) or (B) shares of Company Common Stock or Company Preferred Stock, as applicable, 

represented by book-entry (“Book-Entry Shares”), a letter of transmittal (“Letter of Transmittal”) (which 

shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only 

upon proper delivery of the Certificates to the Paying Agent, and which shall be in a customary form 

(including customary provisions regarding delivery of an “agent’s message” with respect to Book-Entry 

Shares) and agreed to by Parent and the Company prior to the Closing) and instructions for use in effecting 

the surrender of the Certificates or, in the case of Book-Entry Shares, the surrender of such shares, for 

payment of the Merger Consideration. 

(ii) Upon surrender to the Paying Agent of a Certificate and delivery of 

a duly completed and validly executed Letter of Transmittal and such other customary documents as may 

be reasonably required by the Paying Agent or in the case of Book-Entry Shares, receipt of an “agent’s 

message” by the Paying Agent (or such other evidence, if any, of transfer as the Paying Agent may 

reasonably request), the holder of such Certificate or Book-Entry Shares shall be entitled to promptly 

receive in exchange therefor the Merger Consideration (subject to Section 3.3(j)) payable in respect of the 

number of shares formerly evidenced by such Certificate or such Book-Entry Share. No interest shall be 

paid or accrued for the benefit of holders of the Certificates or Book-Entry Shares on the Merger 

Consideration or on any unpaid dividends and other distributions payable in respect of the Certificates or 

Book-Entry Shares. If payment of the Merger Consideration is to be made to a Person other than the record 

holder of such shares of Company Common Stock or Company Preferred Stock, as applicable, it shall be 

a condition of payment that shares so surrendered shall be properly endorsed or shall be otherwise in 

proper form for transfer and that the Person requesting such payment shall have paid any transfer and 

other Taxes required by reason of the payment of the Merger Consideration to a Person other than the 

registered holder of such shares surrendered or shall have established to the satisfaction of the Surviving 

Corporation that such Taxes either have been paid or are not applicable. Until surrendered as contemplated 

by this Section 3.3(b)(ii), each Certificate and each Book-Entry Share shall be deemed at any time after 

the Effective Time to represent only the right to receive upon such surrender the Merger Consideration 

payable in respect of such shares of Company Common Stock or Company Preferred Stock, as applicable, 

subject to the Surviving Corporation’s obligation (subject to Section 6.1) to pay any dividends or other 
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distributions with a record date prior to the Effective Time which may have been authorized by the 

Company and which remain unpaid at the Effective Time (including pursuant to Section 3.3(i), as 

applicable). 

(c) Termination Rights. Subject to the Surviving Corporation’s obligation 

(subject to Section 6.1) to pay any dividends or other distributions with a record date prior to the Effective 

Time which may have been authorized by the Company and which remain unpaid at the Effective Time 

(including pursuant to Section 3.3(i), as applicable), all Merger Consideration paid upon the surrender of 

and in exchange for shares of Company Common Stock and Company Preferred Stock in accordance with 

the terms hereof (for the avoidance of doubt, together with the SpinCo Consideration) shall be deemed to 

have been paid in full satisfaction of all rights pertaining to such Company Common Stock and Company 

Preferred Stock, as applicable. At the Effective Time, the Surviving Corporation shall cause the stock 

transfer books of the Surviving Corporation to be closed immediately, and there shall be no further 

registration of transfers on the stock transfer books of the Surviving Corporation of the shares of Company 

Common Stock and Company Preferred Stock that were outstanding immediately prior to the Effective 

Time. If, after the Effective Time, Certificates or Book-Entry Shares are presented to the Surviving 

Corporation for any reason, they shall be canceled and exchanged for the Merger Consideration payable 

in respect of the shares of Company Common Stock or Company Preferred Stock, as applicable, 

previously represented by such Certificates or Book-Entry Shares (other than Certificates or Book-Entry 

Shares evidencing shares of Company Common Stock or Company Preferred Stock described in clause 

(iii) of Section 3.1(a)), without any interest thereon.  

(d) Termination of Exchange Fund. Any portion of the Exchange Fund that 

remains undistributed to the former stockholders of the Company on the date that is twelve (12) months 

after the Closing Date shall be delivered to the Surviving Corporation, upon demand, and any former 

common stockholders or preferred stockholder of the Company who have not theretofore received the full 

Merger Consideration, without interest thereon, shall thereafter look only to the Surviving Corporation 

and Parent for payment of their claim for such amounts.  

(e) No Liability. None of the Surviving Corporation, Parent, Merger Sub or the 

Paying Agent shall be liable to any holder of Company Common Stock or Company Preferred Stock for 

any amount of Merger Consideration properly delivered to a public official pursuant to any applicable 

abandoned property law, escheat law or similar Law. If any Certificate or Book-Entry Share has not been 

surrendered prior to the time that is immediately prior to the time at which Merger Consideration in respect 

of such Certificate or Book-Entry Share would otherwise escheat to or become the property of any 

Governmental Entity, any such shares, cash, dividends or distributions in respect of such Certificate or 

Book-Entry Share shall, to the extent permitted by applicable Law, become the property of Parent, free 

and clear of all claims or interest of any Person previously entitled thereto.  

(f) Lost, Stolen or Destroyed Certificates. If any Certificate (other than a 

Certificate evidencing shares of Company Common Stock or Company Preferred Stock described in 

clause (iii) of Section 3.1(a)) shall have been lost, stolen or destroyed, upon the making of an affidavit of 

that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if reasonably required 

by Parent or the Surviving Corporation, the posting by such Person of a bond in such reasonable amount 

as Parent or the Surviving Corporation may direct as indemnity against any claim that may be made against 

it with respect to such Certificate, the Paying Agent shall pay in exchange for such lost, stolen or destroyed 

Certificate the Merger Consideration (other than the SpinCo Consideration) payable in respect of the 

shares of Company Common Stock or Company Preferred Stock formerly represented by such Certificate, 

without any interest thereon. 
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(g) Dissenter’s Rights. Notwithstanding any provision of this Agreement to the 

contrary, if required by the DGCL (but only to the extent required thereby), Dissenting Shares will not be 

converted into the right to receive the Merger Consideration, but instead, at the Effective Time, will be 

converted into the right to receive payment of the fair value of such Dissenting Shares in accordance with 

the provisions of Section 262 of the DGCL unless and until any such holder of Dissenting Shares (a 

“Dissenting Stockholder”) fails to perfect or effectively withdraws, waives or loses its rights to appraisal 

and payment under the DGCL (it being understood that at the Effective Time such Dissenting Shares shall 

no longer be outstanding). Whether before or after the Effective Time, if any Person who otherwise would 

be deemed a Dissenting Stockholder with respect to any shares of Company Common Stock or Company 

Preferred Stock shall have failed to perfect or shall have effectively withdrawn or lost such Person’s right 

to appraisal of such shares of Company Common Stock or Company Preferred Stock, as applicable, held 

by such holder under Section 262 of the DGCL, such shares of Company Common Stock or Company 

Preferred Stock, as applicable, shall no longer be deemed Dissenting Shares. Instead, such shares of 

Company Common Stock and Company Preferred Stock shall be treated as though they had been 

converted into the right to receive the Merger Consideration for such shares of Company Common Stock 

or Company Preferred Stock, as applicable, subject to the terms of this Agreement. The Company or the 

Surviving Corporation shall, and the Parent shall cause it to, promptly consent to any request by a Person 

to withdraw such Person’s dissent at any time in whole or in part. The Company shall deliver prompt 

notice to the Parent of any demands for appraisal, withdrawals of such demands and any related 

instruments served pursuant to the DGCL and, in each case, received by the Company prior to the 

Effective Time.  From and after the Effective Time, the Parent and the Surviving Corporation shall have 

the right to participate in and direct all negotiations and proceedings with respect to, and shall be fully 

responsible for, such demands. The Company shall not, and shall not agree to, except with the prior written 

consent of Parent, make any payment with respect to any demands for appraisal or settle or compromise 

rights with respect to any such demands. 

(h) Withholding Taxes. Notwithstanding anything in this Agreement or the 

Distribution Transaction Agreements to the contrary, Parent, the Company, the Surviving Corporation and 

the Paying Agent shall be entitled to deduct and withhold (or cause to be deducted and withheld) from the 

amounts otherwise payable to any holder of Company Common Stock or Company Preferred Stock or 

holder of Company Equity Awards pursuant to this Agreement or the Distribution Transaction 

Agreements such amounts as are required to be deducted or withheld with respect to the making of such 

payments, the Pre-Closing Dividend, or effecting the Distribution under applicable Law. To the extent 

that amounts are so properly deducted or withheld and timely paid over to the appropriate Governmental 

Entity by the Paying Agent, the Company, the Surviving Corporation or Parent, as the case may be, such 

deducted or withheld amounts shall be treated for all purposes of this Agreement as having been paid to 

the holder of the Company Common Stock or Company Preferred Stock or holder of the equity or equity-

based awards in respect of which such deduction or withholding was made by the Paying Agent, the 

Company, the Surviving Corporation or Parent, as the case may be. If the Company, the Surviving 

Corporation or Parent determine that any amounts are required to be deducted or withheld (other than any 

deduction or withholding with respect to any payments constituting compensation for services), the 

Company, the Surviving Corporation or Parent shall use commercially reasonable efforts to, prior to 

deducting or withholding such amounts, notify each other in respect of such determination and shall 

reasonably cooperate in good faith with each other to establish or obtain any exemption from or reduction 

in the amount of any such deduction or withholding that otherwise would be required (without changing 

or amending any terms of the Merger, the Distribution, the Pre-Closing Dividend, this Agreement, or the 

Distribution Transaction Agreements).  
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(i) Further Action. In the event that the Closing Date occurs after the record 

date for the Pre-Closing Dividend but before the payment date for the Pre-Closing Dividend, the Surviving 

Corporation shall pay, and Parent shall cause the Surviving Corporation to pay, the Pre-Closing Dividend 

to each holder of record of Company Common Stock and Company Preferred Stock and to credit dividend 

equivalents to the Company Equity Awards, as applicable. 

(j) SpinCo Consideration. The SpinCo Consideration shall be delivered to the 

holders of Company Common Stock and Company Preferred Stock in accordance with the Distribution 

Transaction Agreements. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except (x) as disclosed in the reports, schedules, forms, statements and other documents 

filed by the Company with or furnished by the Company to the SEC on or after June 20, 2020 (excluding 

any disclosures set forth in any such Filed Company SEC Documents in any risk factor section, any 

forward-looking disclosure or any other statements that are non-specific, predictive or primarily 

cautionary in nature other than historical facts included therein and solely where the relevance of the 

information as an exception to (or disclosure for purposes of) a particular representation is reasonably 

apparent on the face of such disclosure) and publicly available prior to the date of this Agreement (the 

“Filed Company SEC Documents”), (y) as set forth in the disclosure letter delivered by the Company to 

Parent as of the date hereof (the “Company Disclosure Letter”), or (z) to the extent relating to SpinCo, the 

SpinCo Business, SpinCo Assets, SpinCo Liabilities or SpinCo Employees or any Divestment Actions, 

the Company represents and warrants to Parent and Merger Sub as follows: 

Section 4.1 Organization, General Authority and Standing. Each of the Company and 

the Company Subsidiaries is duly organized, validly existing and in good standing under the laws of the 

jurisdiction in which it is organized (in the case of good standing, to the extent the concept is recognized 

by such jurisdiction), except in the case of any Company Subsidiary where any such failure would not 

reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect. 

Each of the Company and the Company Subsidiaries (a) has full power and authority necessary to enable 

it to own, operate, lease or otherwise hold its properties and assets and to conduct its business as presently 

conducted and (b) is duly qualified or licensed to do business in each jurisdiction where the nature of its 

business makes such qualification or licensing necessary, other than where the failure to have such power 

and authority or to be so qualified or licensed would not reasonably be expected to, individually or in the 

aggregate, have a Company Material Adverse Effect. True and complete copies of the Company’s 

Organizational Documents as in effect on the date of this Agreement are included in the Filed Company 

SEC Documents. There are not any stockholder agreements, voting trusts or other agreements to which 

the Company is a party or by which it is bound relating to the voting of any shares of the Company’s 

capital stock other than as disclosed in the Filed Company SEC Documents.  

Section 4.2 Capital Structure.  

(a) The authorized capital stock of the Company consists of 1,000,000,000 

shares of Company Common Stock and 1,750,000 shares of Company Preferred Stock, par value $0.01 

per share. At the close of business on October 12, 2022 (the “Measurement Date”), (i) 533,764,301  shares 

of Company Common Stock (inclusive of  645,594  Company Restricted Stock Awards) were issued and 

outstanding, all of which shares were Class A Common Stock, (ii) 666,000  shares of Company Preferred 

Stock were issued and outstanding, all of which shares were shares of Series A Preferred Stock, 
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(iii) 7,476,703  shares of Company Common Stock were subject to Company RSUs, (iv) 2,930,040  shares 

of Company Common Stock were subject to Company PSUs (assuming achievement of applicable 

performance goals at target performance), (v) 5,725,923  shares of Company Common Stock were subject 

to Company PSUs (assuming achievement of applicable performance goals at maximum performance), 

(vi) 57,068,354 shares of Company Common Stock were held by the Company in its treasury, and 

(vii) 34,873,993 additional shares of Company Common Stock were reserved and available for issuance 

pursuant to the Company Equity Plans (for the avoidance of doubt, not including shares of Company 

Common Stock subject to Company Equity Awards set forth above). As of the Measurement Date, the 

issued and outstanding Company Preferred Stock would be convertible into 38,670,624 shares of 

Company Common Stock in accordance with the Certificate of Designation assuming the consummation 

of the Transactions.  Except as set forth above, at the close of business on the Measurement Date, no 

shares of capital stock of the Company were issued, reserved for issuance or outstanding. From the 

Measurement Date to the date of this Agreement, there have been no issuances by the Company of shares 

of capital stock of the Company, Company Equity Awards or options, warrants, convertible or 

exchangeable securities, stock-based performance units or other rights to acquire shares of capital stock 

of the Company or other rights that give the holder thereof any economic interest of a nature accruing to 

the holders of Company Common Stock, other than upon the settlement of Company Equity Awards 

outstanding as of the Measurement Date in accordance with the terms of the applicable Company Equity 

Plan and any related award agreements. 

(b) All outstanding shares of Company Common Stock and Company Preferred 

Stock, and all such shares that may be issued prior to the Effective Time when issued, (i) are or will be, 

as applicable, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive 

rights and (ii) issued in compliance in all material respects with applicable securities Laws and other 

applicable Law and all requirements set forth in applicable Contracts.  

(c) As of the date of this Agreement, there are no bonds, debentures, notes or 

other Indebtedness of the Company having the right to vote (or convertible into, or exchangeable for, 

securities having the right to vote) on any matters on which holders of Company Common Stock may vote 

(“Voting Company Debt”).  

(d) Except as set forth above, as of the date of this Agreement, there are no 

options, warrants, convertible or exchangeable securities, stock-based performance units or other rights 

or Contracts to which the Company is a party or by which the Company is bound (i) obligating the 

Company to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock 

of, or any security convertible or exchangeable for any shares of capital stock of, the Company or any 

Voting Company Debt, (ii) obligating the Company to issue, grant or enter into, as applicable, any such 

option, warrant, security, unit, right or Contract or (iii) that give any person the right to receive any 

economic interest of any nature accruing to the holders of Company Common Stock. As of the date of this 

Agreement, there are no outstanding contractual obligations of the Company to repurchase, redeem or 

otherwise acquire any shares of capital stock of the Company or options, warrants, convertible or 

exchangeable securities, stock-based performance units or other rights to acquire shares of capital stock 

of the Company except for (A) the withholding of shares of Company Common Stock to satisfy Tax 

obligations with respect to Company Equity Awards and (B) in connection with settlement or forfeiture 

of Company Equity Awards. Except as set forth on Section 4.2(d) of the Company Disclosure Letter, 

neither the Company nor any Company Subsidiary is a party to any agreement pursuant to which any 

Person is entitled to elect, designate or nominate any director of the Company or any of the Company 

Subsidiaries.  
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(e) Each Company Equity Award (i) was granted in compliance with all 

applicable laws and all of the terms and conditions of the Company Equity Plan pursuant to which it was 

issued and (ii) is evidenced by a written award agreement, substantially in a form made available to Parent, 

except for such differences relating to the number of shares of Company Common Stock covered thereby, 

the exercise price (if applicable), the vesting schedule, the expiration date applicable thereto and other 

similar terms. 

Section 4.3 Company Subsidiaries; Equity Interests.  

(a) Section 4.3(a) of the Company Disclosure Letter sets forth, as of the date of 

this Agreement, the name and jurisdiction of incorporation or organization of each Company Subsidiary. 

All of the outstanding interests in each such Company Subsidiary have been validly issued, fully paid and 

nonassessable and are owned by the Company, free and clear of all Liens, other than Permitted Liens. As 

of the date of this Agreement, there are no options, warrants, rights, convertible or exchangeable securities, 

stock-based performance units or Contracts to which any such Company Subsidiary is a party or by which 

such Company Subsidiary is bound obligating such Company Subsidiary to issue, deliver or sell, or cause 

to be issued, delivered or sold, additional shares of capital stock of, or any security convertible or 

exchangeable for any shares of capital stock of, any Company Subsidiary.  

(b) Except as set forth in Section 4.3(b) of the Company Disclosure Letter, the 

Company does not own, directly or indirectly, any capital stock, membership interest, partnership interest, 

joint venture interest or other equity interest in any Person, nor does the Company or any Company 

Subsidiary have any obligation, contingent or otherwise, to consummate any material additional 

investment in any Person other than a Company Subsidiary.  

Section 4.4 Authority; Execution and Delivery; Enforceability.  

(a) The execution and delivery by the Company of this Agreement (including, 

for the avoidance of doubt, Section 6.17 of the Company Disclosure Letter) and the consummation by the 

Company of the Transactions (including, for the avoidance of doubt, the separation of the SpinCo 

Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Company Retained 

Business, Company Retained Assets, Company Retained Liabilities and Company Retained Employees 

and the Distribution) have been duly authorized by all necessary corporate action on the part of the 

Company, subject, (i) to receipt of the Company Stockholder Approval, and (ii) in the case of the 

Separation and the Distribution, to receipt of the approval by the Company Board of the Distribution 

Transaction Agreements to which the Company is a party.  The Company has duly executed and delivered 

this Agreement, and, assuming due authorization, execution and delivery by Parent and Merger Sub, this 

Agreement constitutes its legal, valid and binding obligation, enforceable against it in accordance with its 

terms (except insofar as such enforceability may be limited by bankruptcy, insolvency, reorganization, 

moratorium or other Laws of general applicability relating to or affecting creditors’ rights, or by principles 

governing the availability of equitable remedies, whether considered in a Proceeding at law or in equity).  

(b) The Company Board, at a meeting duly called and held, has unanimously 

(i) determined that this Agreement (including, for the avoidance of doubt, Section 6.17 of the Company 

Disclosure Letter) and the Transactions (including, for the avoidance of doubt, the separation of the 

SpinCo Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Company Retained 

Business, Company Retained Assets, Company Retained Liabilities and Company Retained Employees 

and the Distribution), are fair to, and in the best interests of, the Company’s stockholders, (ii) approved 

and declared advisable the execution and delivery by the Company of this Agreement (including, for the 

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 69 of 188



  

34 
 
WEIL:\98766123\26\57387.0027 

avoidance of doubt, Section 6.17 of the Company Disclosure Letter), the performance by the Company of 

its covenants and agreements contained in this Agreement and the consummations of the Transactions 

(including, for the avoidance of doubt, the separation of the SpinCo Business, SpinCo Assets, SpinCo 

Liabilities and SpinCo Employees from the Company Retained Business, Company Retained Assets, 

Company Retained Liabilities and Company Retained Employees and the Distribution), (iii) assuming the 

representations and warranties set forth in Section 5.9 are true and correct, took all appropriate and 

necessary actions to render any and all limitations on mergers, business combinations and ownership of 

shares of the Company Common Stock and Company Preferred Stock as set forth in the Company’s 

Organizational Documents or in any state takeover statute to be inapplicable to the Transactions, (iv) 

directed that this Agreement be submitted to the holders of Class A Common Stock of the Company for 

adoption and (v) resolved to recommend that the holders of Class A Common Stock of the Company adopt 

this Agreement and approve the Merger (such recommendation described in clause (v), the “Company 

Board Recommendation”).  

(c) Assuming the representations and warranties set forth in Section 5.9 are true 

and correct, the only votes of holders of any class or series of capital stock of the Company necessary to 

approve this Agreement and to consummate the Merger are (i) the adoption of this Agreement by the 

holders of a majority of votes represented by the outstanding shares of Class A Common Stock (the 

“Common Stockholder Approval”) and (ii) the approval of (A) this Agreement and the Merger and (B) 

the COD Amendment, in each case of clauses (A) and (B), by the holders of a majority of the outstanding 

shares of Company Preferred Stock entitled to vote thereon (the “Preferred Stockholder Approval” and, 

together with the Common Stockholder Approval, the “Company Stockholder Approval”). 

(d) (i) The execution and delivery by or on behalf of each party which may be 

the record holder of Company Common Stock held on behalf of a member of the ACI Control Group, of 

a written consent substantially in the form attached hereto as Exhibit C-1, Exhibit C-2, Exhibit C-3 or 

Exhibit C-4, as applicable (the “Common Stockholder Written Consent”) to approve and adopt this 

Agreement in accordance with Section 228 and Section 251(c) of the DGCL shall satisfy the Common 

Stockholder Approval, and (ii) the execution and delivery by HPS Investment Partners, LLC and by or on 

behalf of its affiliates holding the Company Preferred Stock (the “Preferred Holders”) of written consents 

substantially in forms attached hereto as Exhibit D-1 and Exhibit D-2 (the “Preferred Stockholder Written 

Consent” and, together with the Common Stockholder Written Consent, the “Stockholder Consents”) to 

approve and adopt, as applicable, this Agreement and the COD Amendment, in each case, in accordance 

with Section 228 and Section 251(c) of the DGCL shall satisfy the Preferred Stockholder Approval. For 

the avoidance of doubt, the execution and delivery of the Stockholder Consents shall satisfy the Company 

Stockholder Approval. 

Section 4.5 No Conflicts; Consents.  

(a) Except as set forth in Section 4.5(a) of the Company Disclosure Letter, the 

execution and delivery by the Company of this Agreement do not, and the consummation of the 

Transactions and compliance with the terms hereof, in each case excluding transactions undertaken in 

order to satisfy Section 6.3 hereof or the conditions set forth in Section 7.1(b) (solely to the extent 

necessary under any Antitrust Law) or Section 7.1(c), will not, conflict with, or result in any violation of, 

or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, 

cancelation or acceleration of any material obligation or to loss of a material benefit under, or result in the 

creation of any Lien upon any of the properties or assets of the Company or the Company Subsidiaries 

under, any provision of (i) the Organizational Documents of the Company, (ii) the Organizational 

Documents of any Company Subsidiary, (iii) any Company Permit or any contract, lease, license, 
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indenture, note, bond, agreement, concession, franchise or other binding instrument (a “Contract”) to 

which the Company or any Company Subsidiary is a party or by which any of their respective properties 

or assets is bound or (iv) subject to the filings and other matters referred to in Section 4.5(b) and Section 

6.3(a), any Law applicable to the Company or the Company Subsidiaries or their respective properties or 

assets, other than, in the case of clauses (ii), (iii) and (iv) above, any such items that would not reasonably 

be expected to, individually or in the aggregate, have a Company Material Adverse Effect.  

(b) No consent, approval, license, permit, order, waiver or authorization 

(“Consent”) of, or registration, declaration or filing with, or permit from, any national, Federal, state, 

provincial, local or other government, domestic, foreign or supranational, or any court of competent 

jurisdiction, administrative agency or commission or other governmental authority or instrumentality, 

domestic or foreign (a “Governmental Entity”), is required to be obtained or made by or with respect to 

the Company or any Company Subsidiary in connection with the execution, delivery and performance of 

this Agreement or the consummation of the Transactions, other than (i) compliance with and filings under 

the HSR Act, (ii) the filing with the SEC of the Company Information Statement and (B) such reports and 

registration statements under the Exchange Act and the Securities Act as may be required in connection 

with this Agreement or the Transactions, (iii) the filing of the Certificate of Merger and the COD 

Amendment with the Secretary of State of the State of Delaware and appropriate documents with the 

relevant authorities of the other jurisdictions in which the Company is qualified to do business, (iv) such 

filings as may be required under the rules and regulations of the NYSE, and (v) such other items that the 

failure of which to obtain or make would not reasonably be expected to, individually or in the aggregate, 

have a Company Material Adverse Effect.  

Section 4.6 SEC Documents; Undisclosed Liabilities.  

(a) Since June 20, 2020, the Company has filed or furnished with the SEC all 

forms, registration statements, reports, schedules and statements required to be filed or furnished under 

the Exchange Act or the Securities Act. At the time filed (or, in the case of registration statements, solely 

on the dates of effectiveness) (except to the extent amended by a subsequently Filed Company SEC 

Document prior to the date of this Agreement, in which case as of the date of such amendment), each Filed 

Company SEC Document complied in all material respects with the applicable requirements of the 

Exchange Act and the Securities Act, as the case may be and did not contain any untrue statement of a 

material fact, or omit to state a material fact required to be stated therein or necessary in order to make the 

statements made, in light of the circumstances under which they were made, not misleading. The Company 

has made all certifications and statements required by Sections 302 and 906 of the Sarbanes-Oxley Act 

with respect to the Filed Company SEC Documents. As of the date hereof, neither the Company nor any 

of its officers has received notice from any Governmental Entity challenging or questioning the accuracy, 

completeness, form or manner of filing of such certifications. As of the date hereof, there are no 

outstanding or unresolved comments received by the Company from the SEC with respect to any of the 

Filed Company SEC Documents and, to the Knowledge of the Company, none of the Filed Company SEC 

Documents is the subject of ongoing SEC review or investigation. None of the Company Subsidiaries is 

subject to the reporting requirements of Section 13(a) or Section 15(d) of the Exchange Act.  

(b) The audited consolidated financial statements and the unaudited quarterly 

financial statements (including, in each case, the notes thereto) of the Company included in the Filed 

Company SEC Documents (i) complied as to form in all material respects with the published rules and 

regulations of the SEC with respect thereto, (ii) were prepared in all material respects in accordance with 

GAAP (except, in the case of unaudited quarterly statements, as permitted by Form 10-Q of the SEC or 

other rules and regulations of the SEC) applied in all material respects on a consistent basis during the 
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periods involved (except as may be indicated in the notes thereto) and (iii) fairly present in all material 

respects the consolidated financial position of the Company and its consolidated subsidiaries as of the 

dates thereof and the consolidated results of their operations and cash flows for the periods covered thereby 

(subject, in the case of unaudited quarterly statements, to year-end adjustments).  

(c) Except as reflected or reserved against in the consolidated balance sheet of 

the Company, as of February 26, 2022, or the notes thereto, included in the Filed Company SEC 

Documents (such balance sheet and the notes thereto, the “Company Balance Sheet”), the Company and 

the Company Subsidiaries do not have any liability or obligation of any nature (whether accrued, absolute, 

contingent or otherwise) other than (i) liabilities or obligations incurred in the ordinary course of business 

consistent with past practice since the date of the Company Balance Sheet, (ii) liabilities or obligations 

not required to be disclosed in a consolidated balance sheet of the Company or in the notes thereto prepared 

in accordance with GAAP and the rules and regulations of the SEC applicable thereto, (iii) liabilities or 

obligations incurred in connection with the Transactions and (iv) liabilities or obligations that would not 

reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect. 

Since February 26, 2022, neither the Company nor any of the Company Subsidiaries has made or permitted 

to remain outstanding any “extensions of credit” (within the meaning of Section 402 of the Sarbanes-

Oxley Act) or prohibited loans to any executive officer of the Company (as defined in Rule 3b-7 under 

the Exchange Act) or director of the Company or any Company Subsidiary.  

(d) The Company has established and maintains disclosure controls and 

procedures and a system of internal control over financial reporting (as such terms are defined in Rule 

13a-15 and Rule 15d-15 under the Exchange Act) as required by the Exchange Act. From the date of the 

filing of the Company’s Annual Report on Form 10-K for the fiscal year ended February 26, 2022 to the 

date of this Agreement, the Company’s auditors and the Company Board have not been advised of (i) any 

significant deficiencies or material weaknesses in the design or operation of internal control over financial 

reporting which are reasonably likely to adversely affect the Company’s ability to record, process, 

summarize and report financial information or (ii) any fraud, whether or not material, that involves 

management or other employees who have a significant role in the Company’s internal control over 

financial reporting, and, in each case, neither the Company nor any of its Representatives has failed to 

disclose such information to the Company’s auditors or the Company Board.  

Section 4.7 Information Supplied. None of the information supplied or to be supplied 

by or on behalf of the Company for inclusion or incorporation by reference in the Company Information 

Statement will, at the time it is first published, sent or given to the Company’s stockholders or at any time 

it is amended or supplemented, as the case may be, contain any untrue statement of a material fact or omit 

to state any material fact necessary to make the statements therein, in light of the circumstances under 

which they are made, not misleading. To the extent the Distribution is to be effected in accordance with 

this Agreement, none of the information supplied or to be supplied by or on behalf of Company for 

inclusion or incorporation by reference in the SpinCo Registration Statement will, on the date the SpinCo 

Registration Statement or any amendment or supplement thereto is first declared effective by the SEC, 

contain any untrue statement of a material fact or omit to state any material fact necessary to make the 

statements therein, in light of the circumstances under which they are made, not misleading. None of the 

information supplied or to be supplied by or on behalf of the Company will, at the date of being made 

available to the stockholders, contain any untrue statement of a material fact or omit to state any material 

fact required to be stated therein or necessary in order to make the statements therein, in light of the 

circumstances under which they were made, not misleading. The Company Information Statement and, to 

the extent the Distribution is to be effected in accordance with this Agreement, the SpinCo Registration 

Statement will comply as to form in all material respects with the requirements of the Exchange Act, 
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except that no representation or warranty is made by the Company with respect to statements included or 

incorporated by reference in the Company Information Statement or the SpinCo Registration Statement 

based on information supplied by or on behalf of Parent or Merger Sub for inclusion or incorporation by 

reference therein. 

Section 4.8 Absence of Certain Changes or Events.  

(a) Since February 26, 2022, there has not been any Company Material Adverse 

Effect.  

(b) From February 26, 2022 through the date of this Agreement, the Company 

and the Company Subsidiaries have each conducted their respective businesses in the ordinary course in 

substantially the same manner as previously conducted (other than as a result of COVID-19 and COVID-

19 Measures), and during such period there has not been: 

(i) any declaration, setting aside or payment of any dividend on, or 

making of any other distribution (whether in cash, stock or property) with respect to, any capital stock of 

the Company in each case other than the Pre-Closing Dividend, quarterly dividends on the Company 

Common Stock and dividends on the Company Preferred Stock pursuant to the Certificate of Designation 

(including the Pre-Closing Dividend); 

(ii) any split, combination or reclassification of any capital stock of the 

Company or any issuance or the authorization of any issuance of any other securities in respect of, in lieu 

of or in substitution for shares of capital stock of the Company;  

(iii) any change in accounting methods, principles or practices by the 

Company or any Company Subsidiary materially affecting the consolidated assets, liabilities or results of 

operations of the Company, except as may have been required (A) by GAAP (or any interpretation 

thereof), including pursuant to standards, guidelines and interpretations of the Financial Accounting 

Standards Board or any similar organization, or (B) by Law; or 

(iv) any other action taken that if taken after the date of this Agreement 

without the prior written consent of Parent would constitute a violation of Section 6.1 (other than clauses 

(c)(i), (e), (h) and (j) of Section 6.1). 

Section 4.9 Taxes. Except as would not reasonably be expected to, individually or in 

the aggregate, have a Company Material Adverse Effect:  

(a) Each of the Company and the Company Subsidiaries has (i) timely filed, or 

caused to be timely filed on its behalf, taking into account any extensions of time within which to file, all 

Tax Returns required to have been filed by it, and all such Tax Returns are true, correct and complete, and 

(ii) paid, or caused to be paid, all Taxes required to have been paid by it other than Taxes that are not yet 

due or that are being contested in good faith in appropriate Proceedings and for which adequate reserves 

have been established in accordance with GAAP.  

(b) The most recent financial statements contained in the Filed Company SEC 

Documents reflect, in accordance with GAAP, an adequate reserve for all Taxes payable by the Company 

and the Company Subsidiaries for all taxable periods through the date of such financial statements. Neither 

the Company nor any Company Subsidiary has incurred any material liability for Taxes since the date of 
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the Company’s most recent financial statements outside of the ordinary course of business or otherwise 

inconsistent with past practice. 

(c) Each of the Company and the Companies Subsidiaries have withheld and 

timely paid each material Tax required to have been withheld and paid in connection with amounts paid 

or owing to any employee of the Company, creditor, customer, stockholder, or other party (including, 

without limitation, withholding of Taxes pursuant to Sections 1441 and 1442 of the Code or similar 

provisions under any state, local, and foreign Laws), and materially complied with all information 

reporting and backup withholding provisions of applicable Law. 

(d) There are no disputes, audits, examinations, investigations or proceedings 

pending or threatened in writing in respect of any Taxes or Tax Returns of the Company or any Company 

Subsidiary, and neither the Company nor any Company Subsidiary is a party to any litigation or 

administrative Proceeding relating to Taxes. No deficiency for any Tax has been asserted or assessed by 

a taxing authority in writing against the Company or any Company Subsidiary that has not been paid, 

settled or withdrawn or is not being contested in good faith in appropriate Proceedings.  

(e) There has never been any claim made in writing by any taxing authority in 

a jurisdiction where the Company or any Company Subsidiaries do not file Tax Returns that any of such 

entities may be subject to Tax in that jurisdiction. 

(f) There are no Liens for Taxes other than Permitted Liens upon any property 

or assets of the Company or any Company Subsidiary.  

(g) Neither the Company nor any Company Subsidiary has (i) constituted either 

a “distributing corporation” or a “controlled corporation” within the meaning of Section 355(a)(1)(A) of 

the Code in a distribution intended to qualify for tax-free treatment under Section 355 of the Code in the 

two (2) years prior to the date of this Agreement; or (ii) knowledge of facts which are reasonably likely to 

cause any prior transactions in which the Company or any Company Subsidiary (or any predecessors of 

the Company or any Company Subsidiary) were treated as either a “distributing corporation” or a 

“controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) to not qualify for tax-

free treatment under Section 355 or 361 of the Code. 

(h) Neither the Company nor any Company Subsidiary will be required to 

include any material item of income in, or exclude any material item of deduction from, taxable income 

for any taxable period (or portion thereof) ending after the Closing Date as a result of any: (i) "closing 

agreement" as described in Section 7121 of the Code (or any corresponding or similar provision of state, 

local or foreign income Tax Law) executed on or prior to the Closing Date; (ii) installment sale or open 

transaction disposition made on or prior to the Closing Date; (iii) prepaid amount received on or prior to 

the Closing Date; or (iv) any change in method of accounting made prior to the Closing Date under 

Section 481 of the Code (or any corresponding or similar provision of state, local or foreign income Tax 

Law). 

(i) Neither the Company nor any Company Subsidiary (i) has any material 

liability for Taxes of any Person (other than the Company or any Company Subsidiary) under Treasury 

Regulations Section 1.1502-6 (or any comparable provision of local, state, or foreign Law) or (ii) is a 

party to, bound by or has any material liability under any Tax sharing, allocation, or indemnification 

agreement or arrangement (other than customary Tax indemnifications contained in credit or other 

commercial agreements the primary purpose of which agreements does not relate to Taxes). 
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(j) Neither the Company nor any Company Subsidiary has been a party to a 

transaction that, as of the date of this Agreement, constitutes a “listed transaction” for purposes of Section 

6011 of the Code and applicable Treasury Regulations.  

Section 4.10 Labor Relations.  

(a) Other than those bound by the terms of a Company Collective Bargaining 

Agreement, none of the employees of the Company or any Company Subsidiary is represented by any 

union with respect to his or her employment by the Company or any Company Subsidiary. Section 4.10(a) 

of the Company Disclosure Letter sets forth a true, correct, and complete list of all Company Collective 

Bargaining Agreements, involving the Company or any Company Subsidiary and employees of the 

Company or any Company Subsidiary.  

(b) No union, labor organization, or group of employees of the Company or any 

Company Subsidiary (“Labor Organization”) has made a formal, pending demand for recognition, and 

there are no representation proceedings or petitions seeking a representation proceeding presently pending 

or, to the Company’s Knowledge, threatened to be brought or filed, with the National Labor Relations 

Board or other labor relations tribunal.  To the Knowledge of the Company, there is no material organizing 

activity involving the Company or any Company Subsidiary pending or threatened by any Labor 

Organization, other than as disclosed in the Filed Company SEC Documents. 

(c) To the Knowledge of the Company, since January 1, 2019 through the date 

hereof, neither the Company nor any Company Subsidiary has experienced any material labor disputes, 

strikes, work stoppages, slowdowns, or lockouts. To the Knowledge of the Company, there is no material 

unfair labor practice charge or complaint or other Proceeding pending, or threatened against the Company 

or any Company Subsidiary before the National Labor Relations Board or any similar Governmental 

Entity that would reasonably be expected to, individually or in the aggregate, have a Company Material 

Adverse Effect. 

(d) No Judgment, consent decree, or arbitration award imposes continuing 

remedial obligations or otherwise limits or affects the Company or any Company Subsidiary’s ability to 

manage its employees, service providers, or job applicants. 

(e) Within the past six (6) months: (i) there has been no “mass layoff” or “plant 

closing” (as defined by the “WARN Act” or similar state or local laws) with respect to the Company or 

any Company Subsidiary; (ii) neither the Company or any of the Company Subsidiaries has been affected 

by any transaction that would trigger application of the WARN Act or similar state or local laws; and (iii) 

neither the Company or any of Company Subsidiaries has engaged in layoffs or employment terminations 

sufficient in number to trigger application of the WARN Act or similar state or local laws. 

(f) Neither the Company nor any Company Subsidiary has ever been notified 

of any pending or threatened investigation by any branch or department of U.S. Immigration and Customs 

Enforcement (“ICE”), or other federal agency charged with administration and enforcement of federal 

immigration laws concerning the Company or any Company Subsidiary, and neither Company nor any 

Company Subsidiary has ever received a “no match” notice from ICE, the Social Security Administration, 

or the IRS in each case, other than relating to matters which have been resolved or settled. 

(g) Since January 1, 2019, no formal allegations or complaints of sexual 

harassment or sexual misconduct have been made against any current or former officer of the Company, 
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and the Company has not entered into any settlement agreements related to allegations of sexual 

harassment or sexual misconduct by an officer or executive of the Company. 

Section 4.11 Employee Benefits.  

(a) Section 4.11(a) of the Company Disclosure Letter sets forth a true and 

complete list, as of the date of this Agreement, of each material Company Benefit Plan.  

(b) With respect to each material Company Benefit Plan, the Company has 

made available to Parent true and complete copies of (i) such material Company Benefit Plan, including 

any amendment thereto (or, in either case, with respect to any unwritten material Company Benefit Plan, 

a written description thereof), (ii) the summary plan description, (iii) each current trust, material 

insurance, annuity or other funding Contract related thereto, (iv) the most recent audited financial 

statements and actuarial or other valuation report prepared with respect thereto, (v) all material 

correspondence to or from any Governmental Entity received since September 1, 2019 through the date 

hereof.  

(c) (i) Each Company Benefit Plan has been established, maintained, funded 

and administered in compliance in all material respects with its terms and with ERISA, the Code and all 

other applicable Laws, (ii) all contributions or other amounts payable by the Company or a Company 

Subsidiary with respect to each Company Benefit Plan in respect of current or prior plan years have been 

paid or accrued in accordance with GAAP and (iii) there are no pending, or to the Company’s Knowledge, 

threatened claims (other than routine claims for benefits) or proceedings by a Governmental Entity, by or 

against any Company Benefit Plan or any trust related thereto which could reasonably be expected to 

result in material liability to the Company or any of the Company Subsidiaries.  

(d) Each Company Benefit Plan intended to be “qualified” within the meaning 

of Section 401(a) of the Code has received a favorable determination letter or opinion letter as to such 

qualification from the Internal Revenue Service, and no event has occurred, either by reason of any action 

or failure to act, that would reasonably be expected to cause the loss of any such qualification. With respect 

to each Company Benefit Plan that is an “employee benefit plan” within the meaning of Section 3(3) of 

ERISA, neither the Company nor a Company Subsidiary has engaged in a transaction in connection with 

which the Company or a Company Subsidiary reasonably could be subject to either a civil penalty 

addressed pursuant to Section 409 or 502(i) of ERISA or a tax imposed pursuant to Section 4975 or 4976 

of the Code in an amount that could be material.  

(e) Except as set forth in Section 4.11 of the Company Disclosure Letter, the 

Company does not, itself or through a Company Subsidiary, contribute to plans that are subject to Section 

302 or Title IV of ERISA or Section 412 of the Code.  Neither the Company nor any of the Company 

Subsidiaries has or is expected to incur any material liability under subtitles C or D of Title IV of ERISA 

with respect to any ongoing, frozen or terminated “single-employer plan”, within the meaning of Section 

400l(a)(l5) of ERISA, currently or formerly maintained by any of them or any ERISA Affiliate. With 

respect to any Company Benefit Plan subject to the minimum funding requirements of Section 412 of the 

Code or Title IV of ERISA, (ii) the actuarially determined present value of all “benefit liabilities” are 

properly reflected on the financial statements of the Company previously filed with the SEC, (iii) no 

unsatisfied liability (other than for premiums to the PBGC) under Title IV of ERISA has been, or (except 

as may be incurred as part of the Distribution is expected to be, incurred by the Company or any of the 

Company Subsidiaries, (iv) to the Knowledge of the Company, the PBGC has not instituted proceedings 

to terminate any such Company Benefit Plan and (v) to the Knowledge of the Company, no “reportable 

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 76 of 188



  

41 
 
WEIL:\98766123\26\57387.0027 

event” within the meaning of Section 4043 of ERISA has occurred, nor has any event described in Sections 

4062, 4063 or 4041 of ERISA occurred. 

(f) Except as set forth in Section 4.11(f) of the Company Disclosure Letter, the 

Company does not, itself or through a Company Subsidiary, contribute to Multiemployer Plans (each such 

Company Benefit Plan set forth in Section 4.11(f) of the Company Disclosure Letter, a “Participating 

Multiemployer Plan”). All contributions or other amounts payable by the Company or a Company 

Subsidiary with respect to each Participating Multiemployer Plan in respect of current or prior plan years 

have been paid and neither the Company nor any Company Subsidiary is in default of making any payment 

in respect of a settlement with or a negotiated withdrawal from any Multiemployer Plan. Neither the 

Company nor any Company Subsidiary has been notified in writing by the sponsor of a Participating 

Multiemployer Plan that such Multiemployer Plan is in reorganization or has been terminated, within the 

meaning of Title IV of ERISA.  With respect to each Participating Multiemployer Plan, the Company has 

made available to Parent (i) all material correspondence to or from the applicable Participating 

Multiemployer Plan received since September 1, 2019 through the date hereof, and (ii) to the extent the 

Company has obtained them, true and complete calculations of the aggregate outstanding liability 

reasonably expected to be imposed on the Company (based on the assumptions stated therein) in the event 

of any partial or complete withdrawal and to the Knowledge of the Company, no event has occurred and 

no circumstance exists that would reasonably be expected to change such calculations in a manner that 

would be material to the Company and the Company Subsidiaries.  

(g) Neither the Company nor any Company Subsidiary has any material 

liability in respect of post-retirement health, medical or life insurance benefits for retired, former or current 

employees of the Company or the Company Subsidiaries other than for continuation coverage required 

under Section 4980B of the Code or any state Laws. 

(h) Section 4.11(h) of the Company Disclosure Letter identifies each Company 

Benefit Plan maintained primarily for the benefit of current or former employees of the Company or the 

Company Subsidiaries working outside of the United States. 

(i) None of the execution and delivery of this Agreement, the obtaining of the 

Company Stockholder Approval or the consummation of the Transactions could, either alone or in 

conjunction with any other event, including any termination of employment on or following the Effective 

Time, will (i) entitle any current or former director, officer, employee, contractor or consultant or other 

service provider of the Company or any Company Subsidiary (each, a “Covered Individual”) to any 

severance pay or any material increase in severance pay, (ii) accelerate the time of payment or vesting, or 

trigger any payment or funding, or materially increase the amount of compensation or benefits due to any 

Covered Individual, (iii) directly or indirectly cause the Company to transfer or set aside any assets to 

fund any material benefits under any Company Benefit Plan, (iv) trigger any other material obligation 

under any Company Benefit Plan, (v) result in any material breach or material violation of or material 

default under any Company Benefit Plan or (vi) limit or restrict the right to merger, materially amend, 

terminate or transfer the assets of any Company Benefit Plan on or following the Effective Time. 

(j) The Company has provided Parent preliminary Section 280G calculations 

which (based on the assumptions stated forth therein) are true and correct as of the date hereof and which 

provide a good faith estimate of any “excess parachute payment” within the meaning of Section 280G of 

the Code that are not deductible by the Company or any Company Subsidiary under Section 280G of the 

Code or that could reasonably be expected to result in any excise Tax on any Covered Individual under 
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Section 4999 of the Code, including in the event of a termination of employment on or following the 

Effective Time. 

(k) Neither the Company nor any Company Subsidiary has any obligation to 

provide, and no Company Benefit Plan or other agreement provides any individual with the right to a 

gross up, indemnification, reimbursement or other payment for any excise or additional taxes, interest or 

penalties incurred pursuant to Section 409A or Section 4999 of the Code or due to the failure of any 

payment to be deductible under Section 280G of the Code. 

(l) Each Company Benefit Plan that is a “non-qualified deferred compensation 

plan” (within the meaning of Section 409A of the Code) is in documentary compliance with, and has been 

operated and administered in all respects in compliance with, Section 409A of the Code and the guidance 

issued by the Internal Revenue Service provided thereunder except where such failure could not 

reasonably be expected to result in a material liability to the Company or any of the Company Subsidiaries. 

Section 4.12 Title to Properties.  

(a) Section 4.12(a) of the Company Disclosure Schedule sets forth a true, 

correct and complete list (in all material respects) of all real property that is owned by the Company or 

any Company Subsidiaries (the “Owned Real Property”) as of August 31, 2022. Either the Company or a 

Company Subsidiary owns good and valid title in fee simple to the Owned Real Property, free and clear 

of all Liens, other than Permitted Liens and Liens that would not be reasonably expected to, individually 

or in the aggregate, have a Company Material Adverse Effect. Except as would not be reasonably expected 

to, individually or in the aggregate, have a Company Material Adverse Effect, neither the Company nor 

any Company Subsidiary has leased or otherwise granted to any Person (other than the Company or a 

Company Subsidiary) the right to use or occupy the Owned Real Property or any portion thereof, and 

other than the right of Parent pursuant to this Agreement, there are no outstanding options, rights of first 

offer or rights of first refusal to purchase such Owned Real Property or any portion thereof or interest 

therein. 

(b) Section 4.12(b) of the Company Disclosure Schedule sets forth a true, 

correct and complete list (in all material respects) of all real property to which the Company or any 

Company Subsidiary has a leasehold, subleasehold or other interest relating to the occupancy of real 

property, including the address thereof (collectively, the “Leased Real Property”) as of August 31, 2022   

(c) The Company or one of the Company Subsidiaries holds a good, valid and 

subsisting leasehold or subleasehold interest in all Leased Real Property pursuant to the Real Property 

Leases, in each case free and clear of all Liens, except for Permitted Liens and Liens that would not be 

reasonably expected to, individually or in the aggregate, have a Company Material Adverse Effect.  To 

the Knowledge of the Company, each Real Property Lease is valid, binding and in full force and effect 

and enforceable against the Company or the Company Subsidiary party thereto and each other party 

thereto in accordance with its terms, (i) except where such failure would not be reasonably expected to, 

individually or in the aggregate, be material to the business of the Company and the Company 

Subsidiaries, taken as a whole, and (ii) except as such enforceability may be limited by bankruptcy, 

insolvency, reorganization, moratorium or other Laws of general applicability relating to or affecting 

creditors’ rights, or by principles governing the availability of equitable remedies, whether considered in 

a Proceeding at law or in equity.  Except as set forth in Section 4.12(c) of the Company Disclosure Letter, 

there is no material default under any Real Property Lease by either the Company or any Company 

Subsidiary or, to the Knowledge of the Company, any other party thereto, and no event has occurred that, 
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with the lapse of time or the giving of notice or both, would constitute a material default under any Real 

Property Lease that would be reasonably likely to have, individually or in the aggregate, a Company 

Material Adverse Effect.  Neither the Company nor any of the Company Subsidiaries have received any 

notice of default, termination or cancellation, through the date hereof, with respect to any Real Property 

Leases from a landlord or sublandlord with respect thereto, that would be reasonably likely to have, 

individually or in the aggregate, a Company Material Adverse Effect. 

(d) As of the date of this Agreement, there does not exist any pending or, to the 

Knowledge of the Company, threatened, condemnation or eminent domain proceedings that affect any of 

the Real Property material to the business of the Company and the Company Subsidiaries, taken as a 

whole. 

Section 4.13 Material Contracts. 

(a) Except for this Agreement and for the Contracts disclosed in the Filed 

Company SEC Documents or Section 4.10(a) or Section 4.11 of the Company Disclosure Letter, Section 

4.13(a) of the Company Disclosure Letter sets forth a true and complete list, as of the date of this 

Agreement, and the Company has made available to Parent true and complete copies, of:  

(i) each Contract that would be required to be filed by the Company as 

a “material contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act;  

(ii) each Contract with a vendor for merchandise resold by the Company 

and the Company Subsidiary, excluding purchase-orders, statements of work or other similar 

documentations of arrangements other than formal vendor agreement, with the top twenty (20) vendors of 

the Company for merchandise resold by the Company and the Company Subsidiaries, based on aggregate 

sales for the most recent fiscal year; 

(iii) each Contract that is a services agreement, equipment lease, or 

logistics agreement (other than any architectural or construction-related contract) in connection with 

which or pursuant to which the Company and its Subsidiaries paid, in the aggregate during the fiscal year 

ended February 26, 2022, more than $50,000,000 to any Person;  

(iv) each pharmacy-related Contract, including procurement 

agreements, rebate agreements and network pharmacy service agreements, in connection with which or 

pursuant to which the Company or any of the Company Subsidiaries paid, in the aggregate during the 

fiscal year ended February 26, 2022, more than $50,000,000 to any Person, or which are otherwise 

material to the Company and the Company Subsidiaries, taken as a whole;  

(v) each Contract to which the Company or any Company Subsidiary is 

a party that (A) restricts the ability of the Company or any Company Subsidiary to compete in any business 

or with any Person in any geographical area, (B) requires the Company or any Company Subsidiary to 

conduct any business in any material respect on a “most favored nations” basis with any third party (C) 

provides for “exclusivity” or any similar requirement in favor of any third party or (D) provides 

preferential rights or rights of first or last offer or refusal to any third party, except in the case of each of 

clauses (A), (B), (C) and (D) for such restrictions, requirements and provisions that are not material to the 

Company and the Company Subsidiaries, taken as a whole;  
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(vi) each Contract under which the Company or any Company 

Subsidiary (a) grants to any third party any right, license, permission, consent or covenant not to sue with 

respect to material Company Intellectual Property or (b) is granted by any third party any right, license, 

permission, consent or covenant not to sue with respect to any material Intellectual Property, except, in 

the case of either clause (a) or (b), Incidental Licenses;  

(vii) each Contract not of a type (disregarding any dollar thresholds, 

materiality or other qualifiers, including limitations to a set number of most material Contracts, restrictions 

or other limitations applied to such Contract type) described in other clauses of this Section 4.13 that 

requires by its terms or is reasonably likely to require the payment or delivery of cash or other 

consideration by or to the Company or a Company Subsidiary in an amount having an expected value in 

excess of $50,000,000 during the Company’s current fiscal year and cannot be cancelled by the Company 

or the Company Subsidiary without penalty or further payment without more than ninety (90) days’ notice 

(other than payments for services rendered to the date);  

(viii) each Contract that constitutes a commitment relating to 

Indebtedness for borrowed money or the deferred purchase price of property by the Company or any 

Company Subsidiary (whether incurred, assumed, guaranteed or secured by any asset) in excess of 

$20,000,000, other than Contracts solely between or among the Company or any Company Subsidiary;  

(ix) each material partnership, joint venture or operating or limited 

liability company agreement to which the Company or its Subsidiaries is a party (other than operating or 

limited liability company agreements of any wholly-owned Subsidiaries of the Company);  

(x) each Contract that would or would reasonably be expected to 

prevent, materially delay, beyond the Outside Date, or materially impede the consummation of the 

Transactions; 

(xi) each Contract with respect to real property interests (including the 

Real Property), including buying, selling, leasing and subleasing any real property, that either: (i) requires 

by its term or is reasonably likely to require the payment or delivery of cash or other consideration by or 

to the Company or a Company Subsidiary in an amount having an expected value in excess of $50,000,000 

during the Company’s current fiscal year and cannot be cancelled by the Company or the Company 

Subsidiary without penalty or further payment without more than ninety (90) days’ notice (other than 

payments for services rendered to the date), or (ii) relates to any Real Property used by the Company or a 

Company Subsidiary as a distribution center or for the manufacture or preparation of foodstuffs (in each 

case other than Real Property used as a Company Store); 

(xii) any Contract involving the settlement of any action or threatened 

action (or series of related actions) which will (A) involve payments (in excess of insurance proceeds and 

reserves related to such matters) after the date hereof of consideration in excess of $10,000,000 or (B) 

impose monitoring or reporting obligations which are material to the Company and the Company 

Subsidiaries, taken as a whole, to any other Person outside the ordinary course of business;  

(xiii) (A) relates to the future disposition or acquisition (directly or 

indirectly) by the Company or any of the Company Subsidiaries of any material assets or properties of the 

Company or the Company Subsidiaries (other than acquisitions or dispositions of inventory, merchandise, 

products, services, properties and other assets in the ordinary course of business) or (B) pursuant to which 

the Company or any of its Subsidiaries will acquire any material interest with a purchase price in excess 
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of $10,000,000 in any other Person or other business enterprise (other than the Company or any of its 

Subsidiaries);  

(xiv) any Contract that relates to any swap, forward, futures, or other 

similar derivative transaction for hedging purposes in each case with a notional value in excess of 

$250,000,000;  

(xv) each Contract that is an employment or consulting agreement with 

any executive officer or other employee of the Company or any of the Company Subsidiaries or member 

of the Company Board earning an annual base salary from the Company or any of its Subsidiaries in 

excess of $500,000; 

(xvi) the Real Estate Agreement, dated as of June 9, 2020, by and between 

ACI Real Estate Company LLC, a Delaware limited liability company, and AL RE Investor Holdings, 

LLC, a Delaware limited liability company (as amended, modified, supplemented, restated or replaced 

from time to time, the “Company Real Estate Agreement”); and 

(xvii) the Unitary Master Sublease dated as of June 9, 2020, by and among 

ACI Real Estate Company LLC, a Delaware limited liability company, and the other parties thereto, as 

amended, modified, supplemented, restated or replaced from time to time. 

Each such Contract described in clauses (i) through (xvii) above is referred to herein as a 

“Company Specified Contract.”  

(b) As of the date of this Agreement, each of the Company Specified Contracts 

is valid, binding and enforceable on the Company or the Company Subsidiaries, as the case may be, and, 

to the Knowledge of the Company, each other party thereto, and is in full force and effect (i) except for 

such failures to be valid, binding or enforceable or to be in full force and effect as would not reasonably 

be expected to, individually or in the aggregate, have a Company Material Adverse Effect and (ii) except 

insofar as such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or 

other Laws of general applicability relating to or affecting creditors’ rights, or by principles governing the 

availability of equitable remedies, whether considered in a Proceeding at law or in equity. Except insofar 

as it would arise solely from the execution and delivery by the Company of this Agreement, the 

consummation of the Transactions or the compliance with the terms hereof, as of the date of this 

Agreement, to the Knowledge of the Company, there is no default under any Company Specified Contract 

by the Company or the Company Subsidiaries or any other party thereto, and no event has occurred that 

(with or without notice or lapse of time, or both) would constitute a default thereunder by the Company 

or any Company Subsidiary or, to the Knowledge of the Company, any other party thereto, in each case 

except as would not reasonably be expected to, individually or in the aggregate, have a Company Material 

Adverse Effect.  

Section 4.14 Litigation. Except as disclosed in the Filed Company SEC Documents, as 

of the date of this Agreement, there is no claim, suit, action, investigation or proceeding of any nature, 

civil, criminal or regulatory, in law or equity, by or before any Governmental Entity or arbitrator (each, a 

“Proceeding”) pending or, to the Knowledge of the Company, threatened against the Company or any 

Company Subsidiary that would reasonably be expected to, individually or in the aggregate, have a 

Company Material Adverse Effect, nor is there any Judgment outstanding against the Company or any 

Company Subsidiary that would reasonably be expected to, individually or in the aggregate, have a 

Company Material Adverse Effect. To the Knowledge of the Company, as of the date of this Agreement, 
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no officer or director of the Company or any Company Subsidiary is a defendant in any material 

Proceeding in connection with his or her status as such.  

Section 4.15 Compliance with Laws. 

(a) Each of the Company and the Company Subsidiaries is, and since February 

29, 2020 has been, in compliance with all, and is not in default under or in violation of any applicable 

Law, other than any noncompliance, default or violation that would not reasonably be expected to, 

individually or in the aggregate, have a Company Material Adverse Effect.  Neither the Company nor any 

Company Subsidiary has received any written communication since February 29, 2020 and prior to the 

date of this Agreement from a Governmental Entity that alleges that the Company or any Company 

Subsidiary is not in compliance with or is in default or violation of any applicable Law, except where such 

non-compliance, default or violation would not reasonably be expected to, individually or in the aggregate, 

have a Company Material Adverse Effect. Except as set forth in Section 4.15(a) of the Company 

Disclosure Letter, to the Knowledge of the Company, no investigation or review by any Governmental 

Entity with respect to the Company or any Company Subsidiary is pending or threatened, other than those 

the outcome of which has not had and would not be reasonably likely to have, individually or in the 

aggregate, a Company Material Adverse Effect.  

(b) The Company and the Company Subsidiaries are in possession of all 

franchises, tariffs, grants, authorizations, licenses, permits, easements, variances, exemptions, consents, 

certificates, approvals and orders of any Governmental Entity necessary under applicable Law to own, 

lease and operate their assets and properties and to lawfully carry on their businesses as they are being 

conducted as of the date of this Agreement (collectively, the “Company Permits”), except where the failure 

to be in possession of such Company Permits would not reasonably be expected to, individually or in the 

aggregate, have a Company Material Adverse Effect. All Company Permits are in full force and effect, 

except where the failure to be in full force and effect would not reasonably be expected to, individually or 

in the aggregate, have a Company Material Adverse Effect. No suspension or cancellation of any of the 

Company Permits is pending or, to the Knowledge of the Company, threatened and the Company and the 

Company Subsidiaries are in compliance with all such Company Permits, except where such suspension, 

cancellation or noncompliance would not reasonably be expected to, individually or in the aggregate, have 

a Company Material Adverse Effect.  

Section 4.16 Environmental Matters. 

(a) Except for matters that would not reasonably be expected to, individually 

or in the aggregate, have a Company Material Adverse Effect:  

(i) The Company and the Company Subsidiaries are, and since 

September 1, 2019 have been, in compliance with all Environmental Laws, which compliance has 

included obtaining, maintaining and complying with all Environmental Permits required for the operation 

of the business;  

(ii) Neither the Company nor any Company Subsidiary has received any 

written notice from any Governmental Entity or other Person alleging the actual or potential violation of 

or liability under any Environmental Law or any Environmental Permit, in each case which remains 

pending or unresolved;  
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(iii) There are no Proceedings or Judgments pending or, to the 

Knowledge of the Company, threatened by a Governmental Entity or other Person against the Company 

or any Company Subsidiary that allege a violation of or liability under any Environmental Law or any 

Environmental Permit;  

(iv) Neither the Company nor any Company Subsidiary nor, to the 

Knowledge of the Company, any predecessor thereof, has treated, stored, disposed of, arranged for the 

disposal of, transported, handled, or Released any Hazardous Material, and to the Knowledge of the 

Company, there are no Hazardous Materials present at, in, on or under any real property currently or 

formerly owned, leased or occupied by the Company or any Company Subsidiary, in each case so as to 

give rise to any liabilities (contingent or otherwise) pursuant to Environmental Laws; and  

(v) Neither the Company nor any Company Subsidiary has provided an 

indemnity with respect to, or otherwise assumed by Contract, any liability of any other Person relating to 

Environmental Laws or Hazardous Materials.  

(b) The Company has made available to Parent and Merger Sub all non-

privileged material environmental reports, audits and assessments and all other material documents 

bearing on material environmental, health or safety liabilities, in each case in the possession or reasonable 

control of the Company or any Company Subsidiary.  

Section 4.17 Intellectual Property.  

(a) Section 4.17(a) of the Company Disclosure Letter sets forth a complete and 

accurate list of all material patents, pending applications for patents, registered trademarks, pending 

application for registration of trademarks, registered copyrights, included in the Company Intellectual 

Property (“Registered Intellectual Property”), and including, for each item, the record owner of such item, 

the jurisdiction in which such item has been issued, registered, or filed, and the issuance, registration or 

application number and date for such item. All necessary registration, maintenance, renewal, and other 

relevant filing fees due through the date hereof have been paid and all necessary documents and certificates 

in connection therewith have been filed with the relevant authorities in the United States or applicable 

foreign jurisdictions, as the case may be, so as to maintain the material Registered Intellectual Property in 

full force and effect. All material Registered Intellectual Property is subsisting and, to the Knowledge of 

the Company and the Company Subsidiaries, such Registered Intellectual Property of a type subject to 

legal protection and enforcement is valid and enforceable. 

(b) The Company and the Company Subsidiaries solely and exclusively own 

the Company Intellectual Property, free and clear of all Liens except for Permitted Liens, or have a valid 

right to use all other material Intellectual Property used in the operation of the businesses of the Company 

and the Company Subsidiaries as presently conducted (the “Licensed Intellectual Property”), except where 

the failure to own or have the right to use such Company Intellectual Property and Licensed Intellectual 

Property, respectively, would not reasonably be expected to, individually or in the aggregate, have a 

Company Material Adverse Effect. The Company Intellectual Property and such Licensed Intellectual 

Property constitute all of the material Intellectual Property used in or necessary for the operation of the 

businesses of the Company and the Company Subsidiaries as currently conducted. The Company and the 

Company Subsidiaries have taken commercially reasonable actions to preserve and protect the 

confidentiality, secrecy and value of all Trade Secrets included in the Company Intellectual Property and 

all Trade Secrets owned by any Person to whom the Company or any Company Subsidiary has a 

confidentiality obligation, except where the failure to do so would not reasonably be expected to, 
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individually or in the aggregate, have a Company Material Adverse Effect. No material Trade Secret 

included in the Company Intellectual Property has been authorized to be disclosed, or the Knowledge of 

the Company and the Company Subsidiaries, has been actually disclosed to any Person other than pursuant 

to a written confidentiality Contract, except where the failure to do so would not reasonably be expected 

to, individually or in the aggregate, have a Company Material Adverse Effect. 

(c) To the Knowledge of the Company and the Company Subsidiaries, (i) the  

operation of the business of the Company and the Company Subsidiaries as presently conducted does not 

and has not, since September 1, 2019 through the date hereof, infringed upon, misappropriated, diluted or 

otherwise violated any Intellectual Property of any other Person, (ii) there is no Proceeding pending or 

threatened in writing, challenging or seeking to deny or restrict the rights of the Company and Company 

Subsidiaries in any Company Intellectual Property or alleging that the operation of the business of the 

Company and the Company Subsidiaries as presently conducted infringes upon, misappropriates, dilutes 

or otherwise violates or has infringed upon, misappropriated, diluted or otherwise violated, since 

September 1, 2019 through the date hereof, any Intellectual Property of any other Person, and (iii) to the 

Knowledge of the Company and the Company Subsidiaries, no Person is or has, infringed upon, 

misappropriated, diluted or otherwise violated, any Company Intellectual Property owned by the 

Company or any Company Subsidiary, in each case of (i), (ii) and (iii), except for such matters that would 

not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.  

(d) None of the Company or any of its Subsidiaries is a party to any Contract 

requiring the deposit of any source code or related source materials for any material Company Software, 

and no material Company Software has been placed into escrow for the benefit of any Person. The 

Company and each of the Company Subsidiaries have complied and comply with all license terms 

applicable to any Open Source Software that is or has been included, incorporated or embedded in, linked 

to, combined or distributed with, or used in the delivery or provision of any Company Software, except 

where the failure to do so would not reasonably be expected to, individually or in the aggregate, have a 

Company Material Adverse Effect. Except as would not reasonably be expected to, individually or in the 

aggregate, have a Company Material Adverse Effect, no Open Source Software is or has been included, 

incorporated or embedded in, linked to, combined or distributed with or used in the delivery or provision 

of any Company Software, in a manner that subjects any Company Software to any Copyleft License. 

(e) Except as would not reasonably be expected to, individually or in the 

aggregate, have a Company Material Adverse Effect, the IT Systems are adequate and sufficient for the 

operation of the business of the Company and the Company Subsidiaries and operate and perform in a 

manner that permits the Company and each Company Subsidiary to conduct its business as currently 

conducted. The Company and the Company Subsidiaries have taken commercially reasonable actions to 

protect and maintain the confidentiality, integrity and security of their material computers, systems, 

network equipment, and other information technology assets (and the information stored thereon) and 

hardware, used, owned, or leased by or licensed to the Company and the Company Subsidiaries (the “IT 

Systems”) against unauthorized use, access, interruption, modification or corruption. To the Knowledge 

of the Company, no such unauthorized use, security breaches, access, interruption, modification or 

corruption of the IT Systems has occurred, except as would not reasonably be expected to, individually or 

in the aggregate, have a Company Material Adverse Effect. 

Section 4.18 Privacy, Data Security and HIPAA.  

(a) The Company and each of the Company Subsidiaries and, to the Knowledge 

of the Company, any Person acting for or on behalf of the Company or the Company Subsidiaries has, 
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and has since September 1, 2019 through the date hereof, materially complied with all Privacy 

Requirements, including providing any notice and obtaining any consent required for the Processing of 

Personal Information, except where the failure to do so would not reasonably be expected to, individually 

or in the aggregate, have a Company Material Adverse Effect. Neither the Company nor any of the 

Company Subsidiaries has received any written notice (including written notice from third parties acting 

on its behalf) of any claims, charges, investigations, or regulatory inquiries related to or alleging the 

violation of any Privacy Requirements.  To the Knowledge of the Company, there are no facts or 

circumstances that could reasonably form the basis of any such claim, charge, investigation, or regulatory 

inquiry. 

(b) The Company and each of the Company Subsidiaries has (i) implemented, 

and since September 1, 2019 through the date hereof has maintained, reasonable and appropriate technical 

and organizational safeguards, at least consistent with practices in the industry in which the Company or 

the Company Subsidiaries operate, to protect Personal Information and other confidential data in its 

possession or under its control, and (ii) taken reasonable steps to ensure that any third party with access 

to Personal Information collected by or on behalf of the Company or the Company Subsidiaries has 

implemented and maintained the same, in each case of (i) and (ii), except where the failure to do so would 

not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect. 

To the Knowledge of the Company and each of the Company Subsidiaries, since September 1, 2019 

through the date hereof, there have been no material breaches, security incidents, misuse of or 

unauthorized access to or disclosure of any Personal Information in the possession or control of the 

Company or the Company Subsidiaries or processed by or on behalf of the Company or the Company 

Subsidiaries, and, since September 1, 2019 through the date hereof, neither the Company nor any of the 

Company Subsidiaries has provided or, to the Knowledge of the Company and each of the Company 

Subsidiaries, been legally required to provide any notice to any Person in connection with a disclosure of 

Personal Information. 

(c) The Company and each of the Company Subsidiaries has, since September 

1, 2017 through the date hereof, used and disclosed Protected Health Information in compliance with 

HIPAA and all relevant contractual commitments relating to the privacy and security of all such Protected 

Health Information. The Company and each of the Company Subsidiaries has entered into current and 

valid “Business Associate Agreements” (as defined in 45 C.F.R. §§ 164.502(e) and 164.504(e)) with each 

“Business Associate” (as defined in 45 C.F.R. § 160.103) of the Company or any of the Company 

Subsidiaries and any “Covered Entity” (as defined in 45 C.F.R. § 160.103), for which the Company or 

any of the Company Subsidiaries functions as a “Business Associate,” except where the failure to do so 

would not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse 

Effect. Neither the Company nor any of the Company Subsidiaries and, to the Knowledge of the Company, 

any “Business Associates” of the Company or any of the Company Subsidiaries, has experienced: (i) any 

“Security Incident” (as defined in 45 C.F.R. § 164.304); (ii) any “Breach” of “Unsecured Protected Health 

Information” (as “Breach” and “Unsecured Protected Health Information” are defined in 45 C.F.R. §§ 

164.402 and 164.402 respectively); or (iii) any unauthorized use or disclosure of Protected Health 

Information that would require notice under 16 C.F.R. § 164.404. Neither the Company nor any of the 

Company Subsidiaries has received any communication from any Governmental Entity, including the 

United States Department of Health and Human Services, alleging any non-compliance of the Company 

or any of the Company Subsidiaries or any “Business Associate” or agent or subcontractor of the Company 

or any of the Company Subsidiaries with respect to any such entity’s obligations under HIPAA or 

providing notification of any investigation or enforcement proceeding regarding the same. 
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Section 4.19 Insurance. The Company and the Company Subsidiaries maintain, or are 

entitled to the benefits of, insurance, underwritten by financially reputable insurance companies, in such 

amounts and against such risks substantially as is customary for the industries in which the Company and 

the Company Subsidiaries operate.  Except as would not reasonably be expected to, individually or in the 

aggregate, have a Company Material Adverse Effect, (a) all material insurance policies maintained by or 

on behalf of the Company or the Company Subsidiaries as of the date of this Agreement are in full force 

and effect, and all premiums due on such policies have been paid and (b) the Company and the Company 

Subsidiaries are in compliance with the terms and provisions of all insurance policies maintained by or on 

behalf of the Company or the Company Subsidiaries as of the date of this Agreement, and neither the 

Company nor any Company Subsidiary is in breach or default under, or has taken any action that would 

permit termination or material modification of, any material insurance policies. As of the date of this 

Agreement, none of the limits for any such policy currently in force have been exhausted or materially 

reduced.  

Section 4.20 Brokers and Other Advisors. No broker, investment banker, financial 

advisor or other Person, other than Goldman, Sachs & Co. and Credit Suisse Group AG, the fees and 

expenses of each of which will be paid by the Company, is entitled to any broker’s, finder’s, financial 

advisor’s or other similar fee or commission in connection with this Agreement or the Transactions based 

upon arrangements made by or on behalf of the Company or any of its Subsidiaries. The Company has 

delivered to Parent a copy of the Company’s engagement letters with each of Goldman, Sachs & Co. and 

Credit Suisse Group AG or any Affiliate thereof in connection with any of the Transactions (including the 

Merger). 

Section 4.21 Opinions of Financial Advisors. The Company Board has received the 

opinion of Goldman, Sachs & Co. and the opinion of Credit Suisse Group AG, each dated the date of this 

Agreement, in each case to the effect that, as of such date and based upon and subject to the factors and 

assumptions set forth therein, the consideration to be paid to the holders of Company Common Stock 

pursuant to this Agreement is fair to such holders from a financial point of view. The Company will make 

a true and complete copy of each such opinion available to Parent for informational purposes only 

promptly following the date of this Agreement and it is agreed and understood that such opinions may not 

be relied on by Parent or Merger Sub.  

Section 4.22 Related Party Transactions. Except as disclosed in the Filed Company SEC 

Documents or in Section 4.22 of the Company Disclosure Letter and except for any compensation or other 

employment arrangements that are entered into in the ordinary course of business, neither the Company 

nor any Company Subsidiary is party to any transaction or arrangement under which any (a) present or 

former executive officer or director of the Company or any Company Subsidiary, (b) beneficial owner 

(within the meaning of Section 13(d) of the Exchange Act) of five percent (5%) or more of any class of 

equity of the Company or (c) Affiliate, “associate” or member of the “immediate family” (as such terms 

are respectively defined in Rules 12b-2 and 16a-1 of the Exchange Act) of any of the foregoing is a party 

to any actual or proposed loan, lease or other Contract with or binding upon the Company or any Company 

Subsidiary or owns or has any interest in any of their respective properties or assets, in each case as would 

be required to be disclosed by the Company pursuant to Item 404 of Regulation S-K promulgated under 

the Exchange Act.  

Section 4.23 [Reserved]. 

Section 4.24 Anti-Bribery, Anti-Corruption, and Anti-Money Laundering. None of the 

Company, the Company Subsidiaries, or any of their respective directors, officers, employees, agents, or 
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any other Person acting for or on behalf of the Company or any of the Company Subsidiaries has, directly 

or indirectly, since September 1, 2019 through the date hereof, (a) made, offered, or promised to make or 

offer any payment, loan, or transfer of anything of value, including any reward, advantage, or benefit of 

any kind, to or for the benefit of any Government Official, candidate for public office, political party, or 

political campaign, for the purpose of (i) influencing any act or decision of such Government Official, 

candidate, party or campaign, (ii) inducing such Government Official, candidate, party or campaign to do 

or omit to do any act in violation of a lawful duty, (iii) obtaining or retaining business for or with any 

Person, (iv) expediting or securing the performance of official acts of a routine nature, or (v) otherwise 

securing any improper advantage, (b) paid, offered, or promised to pay or offer any bribe, payoff, influence 

payment, kickback, unlawful rebate, or other similar unlawful payment of any nature, (c) made, offered 

or promised to make or offer any unlawful contributions, gifts, entertainment, or other unlawful 

expenditures, (d) established or maintained any unlawful fund of corporate monies or other properties, (e) 

created or caused the creation of any false or inaccurate books and records of the Company or any of the 

Company Subsidiaries or (f) otherwise violated any provision of the Foreign Corrupt Practices Act of 

1977, 15 U.S.C. §§ 78dd-1, et seq., the Money Laundering Control Act, the Currency and Foreign 

Transactions Reporting Act, the Uniting and Strengthening America by Providing Appropriate Tools 

Required to Intercept and Obstruct Terrorism Act of 2001, or any other Laws relating to corruption, 

bribery, or money laundering, in each case of clauses (a)-(e), in a manner that would result in a material 

violation of any of the Laws described in clause (f). Since September 1, 2019 through the date hereof, 

neither the Company nor any of the Company Subsidiaries has (i) made any voluntary disclosure to any 

Governmental Entity relating to corruption, bribery, or money laundering Laws, (ii) to the Knowledge of 

the Company, been the subject of any investigation or inquiry regarding compliance with such Laws, or 

(iii) been assessed any fine or penalty under such Laws. 

Section 4.25 Compliance with Health Care Laws. Except for matters that would not 

reasonably be expected to be, individually or in the aggregate, material to the business of the Company 

and the Company Subsidiaries, taken as a whole: 

(a) Since September 1, 2019 through the date hereof,  no Company or Company 

Subsidiary and, to the Company’s Knowledge, no officer or director of the Company or any Company 

Subsidiary in his or her capacity as such, has entered into or been a party to any Contract (including any 

settlement agreement, consent decree, deferred prosecution agreement or corporate integrity agreement) 

with any Governmental Entity relating to any actual or alleged violation of any applicable Health Care 

Law; 

(b) No Company or Company Subsidiary and, to the Company’s Knowledge, 

no officer or director of the Company or any Company Subsidiary in his or her capacity as such, since 

September 1, 2019 through the date hereof, (i) is or has been subject to any actual or, to the Company’s 

Knowledge, threatened investigation, non-routine audit, sanction, program integrity review, suit, 

arbitration, mediation or other action or proceeding by a Governmental Entity, including in respect of a 

Government Sponsored Health Care Program, which alleges or asserts that the Company or any Company 

Subsidiary or any of their respective officers or directors in his or her capacity as such has violated any 

applicable Heath Care Law, or (ii) has received any written notice, citation, suspension, revocation, 

limitation, warning, or request for repayment or refund issued by a Governmental Entity, including in 

respect of a Government Sponsored Health Care Program, which alleges or asserts that the Company or 

any Company Subsidiary or any officer or director of the Company or any Company Subsidiary in his or 

her capacity as such has violated any applicable Health Care Law that has not been fully and finally 

resolved; 
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(c) Since September 1, 2019 through the date hereof, (i) the billing, coding, and 

claims practices of the Company and the Company Subsidiaries are, and have been, in compliance in all 

material respects with all applicable Health Care Laws, (ii) each Company and Company Subsidiary has 

timely paid or caused to be paid all known and undisputed refunds, overpayments or adjustments that have 

become due by the Company or such Company Subsidiary to a Governmental Entity or Health Care 

Program, (iii) the Company and each Company Subsidiary has implemented and maintained a compliance 

program, including policies, procedures and/or training, intended to ensure compliance in all material 

respects with all applicable Health Care Laws, including billing, coding and claims requirements, and the 

Company and each Company Subsidiary is operated in compliance in all material respects with such 

compliance programs and (iv) to the Company’s Knowledge, as of the date hereof, there are no facts or 

circumstances that would give rise to any disallowance, recoupment, denial of payment, suspension of 

payment, overpayment, or penalty action against the Company or any Company Subsidiary, except as 

accrued for by the Company or any Company Subsidiary in accordance with GAAP; 

(d) Since September 1, 2019 through the date hereof, neither the Company, any 

Company Subsidiary, nor any director, officer, manager, employee or, to the Company’s Knowledge, any 

contractor or agent thereof in his or her capacity as such, has knowingly and willfully made any untrue 

statement of fact or fraudulent statement or knowingly and willfully failed to disclose a fact required to 

be disclosed, in each case, to any Governmental Entity, including any such statement that could cause a 

Governmental Entity to take an enforcement or regulatory action in connection with the Company or a 

Company Subsidiary; 

(e) (i) to the Company’s Knowledge, each of the employees providing 

pharmacy or other professional services for or on behalf of the Company or any Company Subsidiary that 

requires a permit or license holds a valid and unrestricted permit or license to provide such services and 

is performing only those services for or on behalf of the Company or a Company Subsidiary that are 

permitted by such permit or license, (ii) the Company or a Company Subsidiary verifies before hire of 

each such employee and monthly thereafter that all such required permits or licenses held by such 

employees are valid and unrestricted, and (iii) since September 1, 2019 through the date hereof, to the 

Company’s Knowledge, no pharmacist has performed professional services that require a license for the 

Company or a Company Subsidiary during a period when such pharmacist was unlicensed whether as a 

result of suspicion, revocation, failure to renew or otherwise; 

(f) (i) Each Company and Company Subsidiary is in compliance in all material 

respects with the conditions of participation and conditions of payment for provider or supplier agreements 

or other applicable Contracts for any Health Care Programs in which it participates, (ii) since September 

1, 2019 through the date hereof, neither the Company nor any of the Company Subsidiaries is or has been 

terminated or suspended from participation in or had its billing privileges terminated or suspended by any 

Health Care Program, and (iii) to the Company’s Knowledge, there is no reason to believe that any such 

termination or suspension would reasonably be expected to occur;  

(g) (i) Since September 1, 2019 through the date hereof, no Company or 

Company Subsidiary or, to the Company’s Knowledge, any director, officer or employee thereof, has been 

suspended, excluded or debarred from contracting with the federal or any state government or from 

participating in any Government Sponsored Health Care Program or subject to any action by any 

Governmental Entity that could result in such suspension, exclusion or debarment, (ii) prior to hire or 

engagement and periodically thereafter, the Company verifies that no officer, director, manager, employee 

or other Person providing clinical or medical services to or on behalf of any Company or Company 

Subsidiary is suspended, excluded or debarred from contracting with the United States federal or any state 
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government or excluded from participation in any Government Sponsored Health Care Program, and 

(iii) since September 1, 2019 through the date hereof, to the Company’s Knowledge no pharmacist has 

performed clinical or medical services which require a license for the Company or a Company Subsidiary 

while suspended, excluded or debarred from contracting with the federal or any state government or from 

participating in any Government Sponsored Health Care Program; and  

(h) Since September 1, 2019 through the date hereof, no Company or Company 

Subsidiary or, to the Company’s Knowledge, any director, officer or employee thereof (i) has been 

assessed a civil monetary penalty under Section 1128A of the Social Security Act, (ii) has been convicted 

of any criminal offense relating to the delivery of any item or service under any Government Sponsored 

Health Care Program or (iii) is or has been a party to or subject to any action concerning any of the matters 

described in the foregoing clauses (i)–(ii). 

Section 4.26 Food Safety Matters. Except for matters that would not reasonably be 

expected to, individually or in the aggregate, have a Company Material Adverse Effect: 

(a) Since September 1, 2019 through the date hereof, no Company or Company 

Subsidiary registered food production establishment has been subject to an FDA or other Governmental 

Entity shutdown, nor received any written notice from any Governmental Entity relating to any material 

non-compliance with any Applicable Food Laws, and, to the Company’s Knowledge, no Governmental 

Entity is considering such action; 

(b) The food products sold and distributed by or on behalf of the Company and 

its Subsidiaries under their respective brands (“Company Products”) are, and since September 1, 2019 

through the date hereof, have been, in compliance in all material respects with all Applicable Food Laws; 

and 

(c) Since September 1, 2019 through the date hereof, no Company Product has 

been recalled (whether undertaken voluntarily by the Company or any of its Subsidiaries or ordered by a 

Governmental Entity) due to concerns over potential harm to human health or safety.  Since September 1, 

2019 through the date hereof, neither the FDA nor any other Governmental Entity charged with enforcing 

Applicable Food Laws have sought the recall of any Company Product, and, to the Company’s 

Knowledge, no Governmental Entity is considering such action. 

Section 4.27 Sanctions, Import and Export Controls. None of the Company, the 

Company Subsidiaries, or any their respective directors, officers, employees, agents, or any other Person 

acting for or on behalf of the Company or any of the Company Subsidiaries (a) is a Person with whom 

transactions are prohibited or limited under any economic sanctions laws, rules or regulations, including 

those administered by the U.S. government (including, without limitation, the Department of the 

Treasury’s Office of Foreign Assets Control, the Department of State, or the Department of Commerce) 

or, as applicable, the United Nations Security Council, the European Union, or Her Majesty’s Treasury, 

or (b) has violated any Laws relating to economic sanctions since September 1, 2017 through the date 

hereof. The Company and the Company Subsidiaries are and since September 1, 2017 through the date 

hereof have been in possession of and in compliance with any and all licenses, registrations, and permits 

that may be required for their lawful conduct under economic sanctions, import, and export control Laws, 

including without limitation the Export Administration Regulations. Since September 1, 2017 through the 

date hereof, neither the Company nor any of the Company Subsidiaries has made any voluntary disclosure 

to any Governmental Entity relating to sanctions, import, or export control Laws; to the Knowledge of the 
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Company, been the subject of any investigation or inquiry regarding compliance with such Laws; or been 

assessed any fine or penalty under such Laws. 

Section 4.28 No Other Representations or Warranties; Reliance Disclaimer. Except for 

the representations and warranties set forth in this ARTICLE IV, none of the Company, the Company 

Subsidiaries or any other Person makes or has made any express or implied representation or warranty 

with respect to the Company or the Company Subsidiaries or with respect to any other information 

provided to Parent or Merger Sub in connection with the Transactions. The Company, on its own behalf 

and on behalf of its Affiliates and its and their respective Representatives, disclaims reliance on any 

representations or warranties or other information provided to them by Parent or the Parent Subsidiaries 

or their respective Representatives or any other Person except for the representations and warranties 

expressly set forth in ARTICLE V.  

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Except as (x) disclosed in the reports, schedules, forms, statements and other documents 

filed by Parent with or furnished by Parent to the SEC on or after January 1, 2021 (excluding any 

disclosures set forth in any such Filed Parent SEC Documents in any risk factor section, any forward 

looking disclosure or any other statements that are not specific, predictive or primarily cautionary in nature 

other than historical facts included therein and solely where the relevance of the information as an 

exception to (or disclosure for purposes of) a particular representation is reasonably apparent on the face 

of such disclosure) and publicly available prior to the date of this Agreement (the “Filed Parent SEC 

Documents”) or (y) set forth in the disclosure letter delivered by Parent to the Company as of the date 

hereof (the “Parent Disclosure Letter”), Parent and Merger Sub represent and warrant to the Company as 

follows:  

Section 5.1 Organization, General Authority and Standing. Each of Parent and Merger 

Sub is duly organized, validly existing and in good standing under the laws of the jurisdiction in which it 

is organized (in the case of good standing, to the extent the concept is recognized by such jurisdiction). 

Each of Parent and Merger Sub (a) has full power and authority necessary to enable it to own, operate, 

lease or otherwise hold its properties and assets and to conduct its business as presently conducted and (b) 

is duly qualified or licensed to do business in each jurisdiction where the nature of its business makes such 

qualification or licensing necessary, other than where the failure to have such power and authority or to 

be so qualified or licensed would not reasonably be expected to, individually or in the aggregate, have a 

Parent Material Adverse Effect.  True and complete copies of Parent’s Organizational Documents as in 

effect on the date of this Agreement are included in the Filed Parent SEC Documents. 

Section 5.2 Capitalization and Business Conduct of Merger Sub. 

(a) All of the issued and outstanding capital stock of Merger Sub is, and at the 

Effective Time will be, owned by Parent, free and clear of all Liens. There are no options, warrants, rights, 

convertible or exchangeable securities, stock-based performance units or Contracts to which Merger Sub 

is a party or by which Merger Sub is bound obligating Merger Sub to issue, deliver or sell, or cause to be 

issued, delivered or sold, additional shares of capital stock of, or any security convertible or exchangeable 

for any shares of capital stock of, Merger Sub. 

(b) Merger Sub was established on October 7, 2022. Since its inception, Merger 

Sub has not engaged in any activity, other than such actions in connection with (a) its organization and 
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(b) the preparation, negotiation and execution of this Agreement and the Transactions. Merger Sub has no 

operations, has not generated any revenues and has no liabilities other than those incurred in connection 

with the foregoing and in association with the Merger as provided in this Agreement. 

(c) Merger Sub is, and has at all times been, resident for Tax purposes solely in 

its jurisdiction of incorporation and does not have any Tax nexus elsewhere, including through a branch, 

permanent representative or permanent establishment. 

Section 5.3 Authority; Execution and Delivery; Enforceability.  

(a) The execution and delivery by Parent and Merger Sub of this Agreement 

(including, for the avoidance of doubt, Section 6.17 of the Company Disclosure Letter) and the 

consummation by Parent and Merger Sub of the Transactions (including, for the avoidance of doubt, the 

separation of the SpinCo Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the 

Parent Retained Business, Parent Retained Assets, Parent Retained Liabilities and Parent Retained 

Employees) have been duly authorized by all necessary corporate action on the part of Parent, and Merger 

Sub. Each of Parent and Merger Sub has duly executed and delivered this Agreement, and, assuming due 

authorization, execution and delivery by the Company, this Agreement constitutes its legal, valid and 

binding obligation, enforceable against it in accordance with its terms (except insofar as such 

enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other Laws of 

general applicability relating to or affecting creditors’ rights, or by principles governing the availability 

of equitable remedies, whether considered in a Proceeding at law or in equity).  

(b) The Parent Board, at a meeting duly called and held, unanimously 

(i) determined that, on the terms and subject to the conditions set forth in this Agreement (including, for 

the avoidance of doubt, Section 6.17 of the Company Disclosure Letter), this Agreement and the 

Transactions (including, for the avoidance of doubt, the separation of the SpinCo Business, SpinCo Assets, 

SpinCo Liabilities and SpinCo Employees from the Parent Retained Business, Parent Retained Assets, 

Parent Retained Liabilities and Parent Retained Employees) are in the best interest of Parent, its business 

and strategy and its shareholders, employees and other stakeholders and (ii) approved and declared 

advisable this Agreement (including, for the avoidance of doubt, Section 6.17 of the Company Disclosure 

Letter) and the Transactions (including, for the avoidance of doubt, the separation of the SpinCo Business, 

SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Parent Retained Business, Parent 

Retained Assets, Parent Retained Liabilities and Parent Retained Employees) and the execution, delivery 

and performance of Parent’s obligations thereunder.  

(c) The Merger Sub Board (i) determined that this Agreement and the 

Transactions are fair to, and in the best interests of, Parent, Merger Sub’s sole stockholder, (ii) approved 

and declared advisable this Agreement and the Transactions and (iii) recommended that Parent, as the sole 

stockholder of Merger Sub, adopt this Agreement and approve the Transactions. Parent, as the sole 

stockholder of Merger Sub, has executed and delivered a unanimous written consent of the sole 

stockholder of Merger Sub adopting this Agreement and approving the Merger, which consent shall 

become effective immediately following the execution and delivery of this Agreement.  

Section 5.4 No Conflicts; Consents.  

(a) The execution and delivery by Parent and Merger Sub of this Agreement do 

not, and the consummation of the Merger and compliance with the terms hereof will not, conflict with, or 

result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise 
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to a right of termination, cancelation or acceleration of any material obligation or to loss of a material 

benefit under, or result in the creation of any Lien upon any of the properties or assets of Parent or the 

Parent Subsidiaries under, any provision of (i) the Organizational Documents of Parent or any Parent 

Subsidiary, (ii) any Parent Permit or any Contract to which Parent or any Parent Subsidiary is a party or 

by which any of their respective properties or assets is bound or (iii) subject to the filings and other matters 

referred to in Section 5.4(b) and Section 6.3(a), any Law applicable to Parent or the Parent Subsidiaries 

or their respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such items 

that would not reasonably be expected to, individually or in the aggregate, have a Parent Material Adverse 

Effect.  

(b) No Consent of, or registration, declaration or filing with, or permit from, 

any Governmental Entity, is required to be obtained or made by or with respect to Parent or any Parent 

Subsidiary in connection with the execution, delivery and performance of this Agreement or the 

consummation of the Transactions, other than (i) compliance with and filings under the HSR Act, (ii) the 

filing with the SEC of (A) the Company Information Statement and (B) such reports under the Exchange 

Act and the Securities Act as may be required in connection with this Agreement or the Transactions, (iii) 

the filing of the Certificate of Merger with the Delaware Secretary of State and appropriate documents 

with the relevant authorities of the other jurisdictions in which Parent or Merger Sub is qualified to do 

business, and (iv) such other items that the failure of which to obtain or make would not reasonably be 

expected to, individually or in the aggregate, have a Parent Material Adverse Effect.  

Section 5.5 Financing.  

(a) Parent has delivered to the Company true, correct and complete fully 

executed copies of (a) the commitment letter, dated as of the date hereof, among Parent and the Debt  

Financing Sources party thereto, including all exhibits, schedules, annexes and amendments to such 

commitment letter (the “Debt Commitment Letter”) and (b) the fee letter, dated as of the date hereof, with 

respect thereto, including all exhibits, schedules, annexes and amendments to such fee letter (provided 

that the fee amounts, pricing caps and the rates, amounts and other economic terms included in the “market 

flex” and certain other economic terms of such fee letter (and its exhibits, schedules, annexes and 

amendments thereto) may be redacted so long as none of such redacted provisions adversely affect the 

conditionality, enforceability or termination provisions of the Debt Letters or reduce the aggregate 

principal amount of the Debt Financing contemplated hereby), in each case, in effect as of the date of this 

Agreement (along with the Debt Commitment Letter, the “Debt Letters”), pursuant to which and subject 

to the terms and conditions thereof the Debt Financing Sources party thereto have severally committed to 

lend the amounts set forth therein to Parent (the provision of such funds as set forth therein, but subject to 

the provisions of Section 6.15, the “Debt Financing”) for the purposes set forth in such Debt Letters.  As 

of the execution and delivery of this Agreement, the Debt Letters have not been amended, restated or 

otherwise modified or waived in any respect (and no amendment, restatement, modification or waiver is 

contemplated, other than customary joinders solely to add Debt Financing Sources) and to the Knowledge 

of Parent (i) the commitments contained in the Debt Letters have not been withdrawn, rescinded, amended, 

restated or otherwise modified in any respect and (ii) no such withdrawal, rescission, amendment, 

restatement or modification has been threatened by any Debt Financing Source party thereto.  As of the 

execution and delivery of this Agreement, the Debt Letters are in full force and effect and constitute the 

legal, valid, enforceable and binding obligations of each of Parent and, to the Knowledge of Parent, the 

other parties thereto (except insofar as such enforceability may be limited by bankruptcy, insolvency, 

reorganization, moratorium or other Laws of general applicability relating to or affecting creditors’ rights, 

or by principles governing the availability of equitable remedies, whether considered in a Proceeding at 

law or in equity).  As of the date of this Agreement, there are no conditions precedent or contingencies 
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related to the funding of the full amount of the Debt Financing pursuant to the Debt Letters, other than as 

expressly set forth in such letters.  The financial resources of Parent are, and will be as of the Closing, in 

the aggregate, sufficient for the satisfaction of all of Parent’s obligations under this Agreement, including 

the payment of the aggregate Merger Consideration (including all amounts payable in respect of Company 

RSUs and Company PSUs under this Agreement), and any other amounts required to be paid in connection 

with the consummation of the Transactions. As of the date of this Agreement, assuming the satisfaction 

of the conditions to the Merger set forth in Section 7.1 and Section 7.3, no event has occurred which, with 

or without notice, lapse of time or both, would or would reasonably be expected to constitute a breach or 

default on the part of Parent under the Debt Letters or, to the Knowledge of Parent, any Debt Financing 

Source party to the Debt Letters.  As of the date of this Agreement, there are no side letters or other 

agreements, Contracts or arrangements related to the Debt Financing or the funding of all or any part of 

the Debt Financing other than as expressly set forth in the Debt Letters.  Parent has fully paid all 

commitment fees or other fees required to be paid on or prior to the date of this Agreement in connection 

with the Debt Financing and satisfied all of the other terms and conditions required to be satisfied by 

Parent on or prior to the date hereof.  As of the date of this Agreement, assuming the satisfaction of the 

conditions to the Merger set forth in Section 7.1 and Section 7.3, (i) Parent has no reason to believe that 

any of the conditions to the Debt Financing will not be satisfied, (ii) the Parent does not have Knowledge, 

as of the date of this Agreement, of any reason that the full amount of the Debt Financing will not be made 

available to Parent, in each case, as of the time at which the Closing is required to occur pursuant to 

Section 2.3, subject to and in accordance with the terms of the Debt Letters. 

(b) Parent is not entering into this Agreement with the intent to hinder, delay or 

defraud either present or future creditors of the Company or any of its Subsidiaries.  Each of Parent and 

the Surviving Corporation will be Solvent as of immediately after the consummation of the Merger and 

the other Transactions.  For the purposes of this Agreement, the term “Solvent”, when used with respect 

to any Person, means that, as of any date of determination, (i) the amount of the “fair saleable value” of 

the assets of such Person will, as of such date, exceed the sum of (A) the value of all “liabilities of such 

Person, including contingent and other liabilities,” as of such date, as such quoted terms are generally 

determined in accordance with applicable Laws governing determinations of the insolvency of debtors, 

and (B) the amount that will be required to pay the probable liabilities of such Person, as of such date, on 

its existing debts (including contingent and other liabilities) as such debts become absolute and mature, 

(ii) such Person will not have, as of such date, an unreasonably small amount of capital for the operation 

of the businesses in which it is engaged or proposed to be engaged following such date, and (c) such 

Person will be able to pay its liabilities, as of such date, including contingent and other liabilities, as they 

mature.  For purposes of this definition, “not have an unreasonably small amount of capital for the 

operation of the businesses in which it is engaged or proposed to be engaged” and “able to pay its 

liabilities, as of such date, including contingent and other liabilities, as they mature” means that such 

Person will be able to generate enough cash from operations, asset dispositions or refinancing, or a 

combination thereof, to meet its obligations as they become due. 

(c) Without limiting Section 9.9, in no event shall the receipt or availability of 

any funds or financing by or to Parent or any of its Affiliates or any other financing transaction be a 

condition to any of the obligations of Parent or Merger Sub hereunder. 

Section 5.6 Information Supplied. None of the information supplied or to be supplied 

by or on behalf of Parent or Merger Sub for inclusion or incorporation by reference in the Company 

Information Statement will, at the time it is first published, sent or given to the Company’s stockholders 

or at any time it is amended or supplemented, contain any untrue statement of a material fact or omit to 

state any material fact necessary to make the statements therein, in light of the circumstances under which 
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they are made, not misleading. To the extent the Distribution is to be effected in accordance with this 

Agreement, none of the information supplied or to be supplied by or on behalf of Parent or Merger Sub 

for inclusion or incorporation by reference in the SpinCo Registration Statement will, on the date the 

SpinCo Registration Statement or any amendment or supplement thereto is first declared effective by the 

SEC, contain any untrue statement of a material fact or omit to state any material fact necessary to make 

the statements therein, in light of the circumstances under which they are made, not misleading.   No 

representation or warranty is made by Parent with respect to statements included or incorporated by 

reference in the Company Information Statement, or, if the Distribution is to be effected in accordance 

with this Agreement, the SpinCo Registration Statement, based on information supplied by or on behalf 

of the Company for inclusion or incorporation by reference therein.  

Section 5.7 Litigation. As of the date of this Agreement, there is no Proceeding pending 

or, to the Knowledge of Parent, threatened against Parent or any Parent Subsidiary that would reasonably 

be expected to, individually or in the aggregate, have a Parent Material Adverse Effect, nor is there any 

Judgment outstanding against Parent or any Parent Subsidiary that would reasonably be expected to, 

individually or in the aggregate, have a Parent Material Adverse Effect.  

Section 5.8 Brokers and Other Advisors. No broker, investment banker, financial 

advisor or other Person, other than Citigroup Inc. and Wells Fargo Securities, LLC, the fees and expenses 

of which will be paid by Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar 

fee or commission in connection with this Agreement or the Transactions based upon arrangements made 

by or on behalf of Parent or any of its Affiliates. 

Section 5.9 Ownership of Capital Stock. None of Parent, Merger Sub, any of their 

respective Subsidiaries or the “affiliates” or “associates” of any such Person is, and at no time during the 

last two (2) years has been, an “interested stockholder” of the Company (in each case, as such terms are 

defined in the DGCL). Neither Parent nor Merger Sub “owns” (as such term is defined in the DGCL) any 

shares of capital stock of, or any security convertible or exchangeable for any shares of capital stock of, 

the Company other than as a result of this Agreement. 

Section 5.10 No Other Representations or Warranties; Reliance Disclaimer. Except for 

the representations and warranties set forth in this ARTICLE V, none of Parent, the Parent Subsidiaries 

or any other Person makes or has made any express or implied representation or warranty with respect to 

Parent or the Parent Subsidiaries or with respect to any other information provided to the Company in 

connection with the Transactions. Each of Parent and Merger Sub, on its own behalf and on behalf of its 

Affiliates and its and their respective Representatives, disclaims reliance on any representations or 

warranties or other information provided to them by the Company or its Affiliates or their respective 

Representatives or any other Person except for the representations and warranties expressly set forth in 

ARTICLE IV. Without limiting the generality of the foregoing, each of Parent and Merger Sub, on its 

own behalf and on behalf of its Affiliates and its and their respective Representatives, acknowledges and 

agrees that none of the Company, the Company Subsidiaries or any other Person will have or be subject 

to any liability or other obligation to Parent, Merger Sub or any other Person resulting from the distribution 

to Parent or Merger Sub (including their respective Representatives), or Parent’s or Merger Sub’s (or such 

Representatives’) use of, any such information, including any information, documents, projections, 

forecasts or other material made available to Parent or Merger Sub in certain “data rooms” or management 

presentations in expectation of the Merger. 
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ARTICLE VI 

COVENANTS 

The Company hereby covenants to and agrees with Parent and Merger Sub, and Parent and 

Merger Sub hereby covenant to and agree with the Company, that:  

Section 6.1 Conduct of Business by the Company. From the date of this Agreement 

until the earlier of the Effective Time and the termination of this Agreement pursuant to ARTICLE VIII, 

and except (i) as contemplated by Section 6.17 of the Company Disclosure Letter in connection with the 

Separation or the Distribution, (ii) as determined by the Company, and consented to in writing by Parent, 

with such consent not to be unreasonably withheld, to be necessary or desirable in order to comply with 

Section 6.3 hereof, (iii) as contemplated by this Agreement, (iv) as may be required by applicable Law or 

any Company Benefit Plan or Company Collective Bargaining Agreement, (v) as set forth in Section 6.1 

of the Company Disclosure Letter; (vi) with respect to actions or omissions taken in good faith that 

constitute COVID-19 Measures (provided, that, with respect to actions taken or omitted to be taken in 

reliance on this clause (vi), to the extent permitted under applicable Law and practicable under the 

circumstances, the Company shall use commercially reasonable efforts to consult in good faith with Parent 

prior to taking such action), or (vii) with the prior written consent of Parent (which consent will not be 

unreasonably withheld, conditioned or delayed), the Company will not and will cause each Company 

Subsidiary not to: 

(a) (i) conduct its business and the business of the Company Subsidiaries other 

than in the ordinary course consistent with past practices in any material respect, (ii) fail to use 

commercially reasonable efforts to preserve intact its business organizations, goodwill and material assets 

and maintain its rights, franchises and existing relations with customers, suppliers, employees, business 

associates and other Persons with which it has material business dealings (including the Company will 

and will cause each Company Subsidiary to continue in the ordinary course of business consistent with 

past practice with its remodeling plans and other capital expenditures with respect to SpinCo Assets 

(including the SpinCo Stores) held prior to the Effective Time by the Company or any Company 

Subsidiary), or (iii) take any action that adversely affects the ability of any Party to obtain any regulatory 

approvals for the Transactions; provided, however, that no action or omission by the Company or any 

Company Subsidiary with respect to matters specifically addressed by any provision of Section 6.1(b) 

through Section 6.1(s) shall be a breach of this Section 6.1(a);  

(b) issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, 

pledge, disposition or encumbrance of, any additional equity or any additional Rights other than the 

issuance of Company Common Stock in respect of the vesting or settlement or of Company Equity Awards 

outstanding as of the date hereof or granted on or after the date hereof and not in violation of this 

Agreement, in each case, in accordance with the terms of the applicable Company Equity Plan and any 

related award agreements or upon conversion of the Company Preferred Stock outstanding as of the date 

hereof;  

(c) (i) split, combine, reclassify or subdivide, directly or indirectly, any of the 

Company’s equity interests or issue or authorize or propose the issuance of any other securities in respect 

of, in lieu of or in substitution for the Company’s equity interests, or (ii) repurchase, redeem or otherwise 

acquire, or permit any Company Subsidiary to purchase, redeem or otherwise acquire, any membership, 

partnership or other equity interests or Rights (including shares of Company Common Stock and Company 

Preferred Stock), except as required by the terms of the applicable Company Equity Plan as in effect as of 

the date hereof (or as amended after the date hereof in a manner not in violation of this Agreement) and 
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any related award agreements or to satisfy any Tax withholding obligations of the holder thereof or as 

required by the terms of its securities outstanding on the date of this Agreement (or granted following the 

date of this Agreement in accordance with this Agreement) or in connection with the exercise or 

conversion of any Rights held by the Company or any Company Subsidiary as of the date hereof;  

(d) (i) sell, lease, sublease, license, sublicense, abandon, waive, relinquish, 

transfer, pledge, abandon, assign, swap, mortgage or otherwise dispose of or subject to any Lien all or any 

material portion of its assets, businesses or properties other than (A) any sales, leases, or dispositions 

(excluding any sale and leaseback transaction) in the ordinary course of business consistent with past 

practice, including the factoring of receivables in the ordinary course of business consistent with past 

practice or (B) any distributions expressly permitted under Section 6.1(e); (ii) acquire (including by 

merger, consolidation, acquisition of stock or assets) or lease any assets or all or any portion of (or interests 

in) the business or property of any other entity in each case in exchange for the payment or delivery of 

consideration that in excess of $10,000,000; (iii) merge, consolidate or enter into any other business 

combination transaction with any Person; or (iv) convert from a limited partnership, limited liability 

company or corporation, as the case may be, to any other business entity;  

(e) other than (w) any dividend or distribution from a wholly owned Company 

Subsidiary to the Company or to any other wholly owned Company Subsidiary, (x) dividends on the 

Company Common Stock as contemplated in Section 6.1 of the Company Disclosure Letter, (y) the Pre-

Closing Dividend, and (z) dividends on the Company Preferred Stock pursuant to the Certificate of 

Designation (including the Pre-Closing Dividend), make or declare dividends or distributions to (i) the 

holders of Company Common Stock or any Company Subsidiary or (ii) any other equityholders of the 

Company or any Company Subsidiary; 

(f) amend the Company’s or any Company Subsidiary’s Organizational 

Documents as in effect on the date of this Agreement; 

(g) assign, convey, abandon, encumber, transfer, license, sublicense, covenant 

not to assert, allow to lapse or expire or otherwise dispose of any rights to any material Company 

Intellectual Property, except in the ordinary course of business consistent with past practice; 

(h) except in the ordinary course of business consistent with past practice, 

(i) enter into any Contract that would, if entered into prior to the date hereof, be a material Contract, unless 

(a) it is on terms substantially consistent with, or on terms more favorable to the Company or any of the 

Company Subsidiaries than either a Contract it is replacing or a form of such Contract made available to 

Parent prior to the date hereof or (b) it relates to a matter falling within any of the exceptions set forth in 

clauses (a) through (s) of this Section 6.1 or (ii) modify, amend, terminate or assign, or waive or assign 

any rights under, any material Contract in any material manner or in any manner that would reasonably 

be expected to prevent or materially delay the consummation of any of the Transactions;  

(i) waive, release, assign, settle or compromise any Proceeding, in each case 

made or pending by or against the Company or any of the Company Subsidiaries (for the avoidance of 

doubt, including any compromise or settlement with respect to matters in which any of them is a plaintiff), 

or any of their officers and directors in their capacities as such, other than the compromise or settlement 

of Proceedings that: (i) involves the payment by the Company or any of the Company Subsidiaries for an 

amount (in excess of insurance proceeds and reserves related to such matters) not to exceed, for any such 

compromise or settlement individually, $10,000,000 or involves no such payment, (ii) does not impose 

any injunctive relief that is reasonably likely to be material to the Company and the Company Subsidiaries, 
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taken as a whole and (iii) does not contain an admission of liability by the Company or any of its 

Representatives in their capacities as such;  

(j) implement or adopt any material change in its GAAP accounting principles, 

practices or methods, other than as may be required by GAAP or regulatory accounting requirements 

applicable to U.S.-publicly owned business organizations generally;  

(k) fail to use commercially reasonable efforts to maintain, with financially 

responsible insurance companies, insurance in such amounts and against such risks and losses 

substantially as is maintained by it at present;  

(l) except in the ordinary course of business consistent with past practice, 

(i) make, change or rescind in any material respect any elections relating to Taxes, (ii) settle or 

compromise any material Proceeding, audit or controversy relating to Taxes, (iii) amend any Tax Return 

in any material respect, (iv) enter into any closing agreement with respect to any material Tax, 

(v) surrender any right to claim a material refund, offset, or other reduction in Tax liability, (vi) consent 

to any extension or waiver of the limitation period applicable to any material Tax claim or assessment 

relating to the Company or any Company Subsidiary, or (vii) change in any material respect any of its 

methods of reporting income or deductions for federal income Tax purposes;  

(m) grant to any Covered Individual (i) any increase in compensation, bonus, 

pension, welfare, fringe or other benefits, severance or termination pay, except for Covered Individuals 

who are not members of the Senior Leadership Team or members of the Company Board, increases in 

annual salary or wage rate (or with respect to any independent contractor (who is a natural person), rate 

of compensation) in the ordinary course of business consistent with past practice that do not exceed 4.0% 

of annual salaries, wages or rate of compensation, as applicable, in the aggregate, on a year-over-year 

basis, (ii) with respect to any individual, become a party to, establish, adopt, amend, commence 

participation in or terminate any Company Benefit Plan or any arrangement that would have been a 

Company Benefit Plan had it be entered into prior to this Agreement, (iii) grant any new Company Equity 

Awards, or amend or modify the terms of any outstanding awards, under any Company Benefit Plan 

(including any Company Equity Plan), (iv) take any action to accelerate the vesting or lapsing of 

restrictions or payment, or fund or in any other way secure the payment, of compensation or benefits under 

any Company Benefit Plan, (v) except with respect to the Separation or the Distribution, take any action 

to withdraw (in full or in part) from any Participating Multiemployer Plan, (vi) change any actuarial or 

other assumptions used to calculate funding obligations with respect to any Company Benefit Plan that is 

required by applicable Law to be funded or change the manner in which contributions to such plans are 

made or the basis on which such contributions are determined, except as may be required by GAAP or 

ERISA, (vii) forgive any loans or issue any loans (other than routine travel, relocation or educational 

advances issued in the ordinary course of business) to any Covered Individual, (viii) hire any employee 

or engage any independent contractor (who is a natural person) with an annual salary or wage rate or 

consulting fees in excess of $350,000, other than employees who are hired in the ordinary course of 

business to fill positions that are open as of the date of this Agreement or that become open subsequent to 

the date of this Agreement as a result of a current employee’s departure or (ix) terminate the employment 

of any member of the Senior Leadership Team other than for Cause.  

(n) (i) incur, assume, guarantee or otherwise become liable for any 

Indebtedness (directly, contingently or otherwise), other than (A) revolving borrowings under the Existing 

Credit Agreement (as defined in the Company Disclosure Letter) in the ordinary course of business 

consistent with past practice, so long as the aggregate principal amount thereof does not exceed the amount 
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of commitments available thereunder on the date of this Agreement (after giving effect any changes to the 

borrowing base in accordance with the definitions therefor in the Existing Credit Agreement on the date 

hereof), (B) pursuant to the Existing Indentures (as defined in the Company Disclosure Letter), so long as 

the principal amount outstanding under the Existing Indentures does not exceed the principal amount 

outstanding on the date hereof, (C) purchase money security interests, equipment leases or similar 

financing arrangements, in the ordinary course of business and consistent with past practices, (D) 

Indebtedness consisting of capital lease obligations incurred in the ordinary course of business and 

consistent with past practices, (E) Indebtedness solely among the Company and the Company Subsidiaries 

(or any combination thereof) and (F) Indebtedness which refinances, extends, defeases or otherwise 

discharges or replaces (any such Indebtedness, “Refinancing Indebtedness”) any Indebtedness of the 

Company and its Subsidiaries (such Indebtedness being so refinanced, extended, defeased or otherwise 

discharged or replaced, “Refinanced Indebtedness”); provided that, except with respect to any such 

Refinancing Indebtedness that is otherwise permitted pursuant to any other clause of this Section 6.1(n), 

(w) such refinancing is in the ordinary course of business, (x) after giving effect thereto, the principal 

amount of such Refinancing Indebtedness shall not exceed the principal amount of such Refinanced 

Indebtedness except by an amount equal to unpaid accrued interest and premium thereon plus other 

amounts paid, and fees and expenses incurred, in connection with such refinancing, extension, defeasance, 

discharge or replacement plus an amount equal to any existing unused commitments under such 

Refinanced Indebtedness, and (y) prior to the Company and/or any of its Subsidiaries entering into binding 

definitive agreements for any such Refinancing Indebtedness that is in a principal amount exceeding 

$100,000,000, the Company has reasonably consulted with Parent prior to entering into a Contract to 

incur, or otherwise incurring (if there is no Contract), such Refinancing Indebtedness and has considered 

Parent’s recommendations with respect thereto in good faith; provided further that, notwithstanding the 

foregoing, if (1) the merger and/or fundamental changes covenant, (2) definition of “Change of Control” 

(or other similar term) and/or (3) any other terms or provisions that would materially adversely affect the 

Parent’s ability to assume, exchange or prepay such Refinancing Indebtedness on or after the Closing 

Date, contained in any Refinancing Indebtedness is modified, altered, amended or otherwise changed in 

each case in any way in any material respect from the corresponding provision in the Refinanced 

Indebtedness, the Company and/or its Subsidiaries shall obtain the Parent’s written consent to such 

modifications, alterations, amendments or changes prior to entering into binding definitive agreements for 

any such Refinancing Indebtedness, and (ii) create any Lien that is not a Permitted Lien on its property or 

the property of any Company Subsidiary or (iii) make, commit to make or authorize any capital 

expenditures that are in excess of (i) 5% of the individual line items of, or (ii) 5% of the aggregate amount 

of capital expenditures scheduled to be made in, the capital expenditure budget set forth on Section 6.1(n) 

of the Company Disclosure Letter for the period indicated therein;  

(o) enter into any transaction or Contracts with any Affiliate or other Person 

that would be required to be disclosed by the Company under Item 404 of Regulation S-K of the SEC;  

(p) authorize, recommend, propose or announce an intention to adopt a plan of 

complete or partial dissolution or liquidation of the Company;  

(q) sell, lease, sublease, license, assign, transfer or otherwise dispose of any 

Real Property which individually either (i) requires by its term or is reasonably likely to require the 

payment or delivery of cash or other consideration by or to the Company or a Company Subsidiary in an 

amount having an expected value in excess of $15,000,000 during the Company’s current fiscal year and 

cannot be cancelled by the Company or the Company Subsidiary without penalty or further payment 

without more than ninety (90) days’ notice (other than payments for services rendered to the date) 

(provided that, with respect to any real property having an expected value less than or equal to 
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$15,000,000, any sale, lease, sublease, license, assignment, transfer or other disposition shall only be 

conducted in the ordinary course of business, consistent with past practice), or (ii) relates to any Real 

Property used by the Company or a Company Subsidiary as a distribution center or for the manufacture 

or preparation of food (in each case other than Real Property used as a Company Store); 

(r) take any other action that (i) is not prohibited by clauses (a) through (q) or 

clause (s) of this Section 6.1, (ii) does not fall within any of the exceptions set forth in clauses (a) through 

(q) or clause (s) of this Section 6.1 and (iii) that, individually or in the aggregate, would, or would be 

reasonably expected to, prevent, materially impede, materially interfere with or materially delay beyond 

the Outside Date the consummation of the Transactions (including the Merger); or  

(s) agree or commit to do anything prohibited by clauses (a) through (o) of this 

Section 6.1.  

Section 6.2 Conduct of Business by Parent and Merger Sub. From the date of this 

Agreement until the earlier of the Effective Time and the termination of this Agreement pursuant to 

ARTICLE VIII, and except (i) as expressly permitted or required by this Agreement, (ii) as may be 

required by applicable Law, (iii) as set forth in Section 6.2 of the Parent Disclosure Letter or (iv) with the 

prior written consent of the Company (which consent will not be unreasonably withheld, conditioned or 

delayed), neither Parent nor Merger Sub shall:  

(a) to the extent relating to the SpinCo Business, SpinCo Assets, SpinCo 

Liabilities and SpinCo Employees (i) conduct its business and the business of the Parent Subsidiaries other 

than in the ordinary course in any material respect or (ii) fail to use commercially reasonable efforts to 

preserve intact its business organizations, goodwill and material assets and maintain its rights, franchises 

and existing relations with customers, suppliers, employees, business associates and other Persons with 

which it has material business dealings (including Parent will and will cause each Parent Subsidiary to 

continue in the ordinary course of business consistent with past practice with its remodeling plans and 

other capital expenditures with respect to SpinCo Assets (including the SpinCo Stores) held prior to the 

Effective Time by Parent or any Parent Subsidiary).  

(b) take any action the result of which would reasonably be expected to 

materially and adversely impair or materially delay the consummation of the Transactions; or  

(c) authorize any of, or commit or agree, in writing or otherwise, to take any 

such action.  

Section 6.3 Regulatory Matters.  

(a) Subject to the terms and conditions of this Agreement (including any 

differing standard set forth herein with respect to any covenant or obligation, including, with respect to 

Antitrust Law, as provided below), the Company, on the one hand, and each of Parent and Merger Sub, 

on the other hand, will cooperate with the Other Party and use (and will cause their respective Subsidiaries 

to use) its reasonable best efforts to (i) take or cause to be taken all actions, and do or cause to be done all 

things, necessary, proper or advisable to cause the conditions to the Closing to be satisfied as promptly as 

reasonably practicable and to consummate and make effective, as promptly as reasonably practicable, the 

Merger, including taking actions  necessary to avoid, eliminate, and resolve any and all impediments under 

any Antitrust Law with respect to the Transactions, including without limitation preparing and filing 

promptly and fully all documentation to effect all necessary filings, notifications, notices, petitions, 
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statements, registrations, submissions of information, applications and other documents (including filing 

any Notification and Report Form required pursuant to the HSR Act within fifteen (15) Business Days 

following the execution of this Agreement), (ii) obtain promptly all Consents, clearances, expirations or 

terminations of waiting periods, registrations, authorizations and other confirmations from any 

Governmental Entity or third party necessary, proper or advisable to consummate the Merger and 

(iii) defend, contest and resist any Proceedings, whether judicial or administrative, challenging this 

Agreement or the consummation of the Merger. Parent will be responsible for the payment of any filing 

fees under the HSR Act in connection with the Transactions. In the event that a Governmental Entity 

issues a request for additional information or documentary material pursuant to the HSR Act (the “Second 

Request”) in connection with the Transactions, then the Company, on the one hand, and each of Parent 

and Merger Sub, on the other hand will certify substantial compliance with the Second Request as soon 

as reasonably practicable. 

(b) Each of the Parties will (i) cooperate in all respects with each other in 

connection with any filing to or submission with any Governmental Entity in connection with the 

Transactions and in connection with any Proceeding by or before any Governmental Entity relating to the 

Merger, including any Proceeding initiated by a private Person, (ii) promptly inform the Other Party of 

(and supply to the Other Party) any material communication received by such Party from, or given by 

such Party to any Governmental Entity and any material communication received or given in connection 

with any Proceeding by a private Person, in each case regarding the Merger, (iii) permit the Other Party 

to review in advance and incorporate their reasonable comments in any communication to be given by it 

to any Governmental Entity with respect to obtaining any investigations or reviews under any Law in 

connection with the Transactions and (iv) to the extent practicable, consult with the Other Party in advance 

of any material meeting, written communications or teleconference with any Governmental Entity or, in 

connection with any Proceeding by a private Person, with any other Person, and, to the extent not 

prohibited by the Governmental Entity or other Person, give the Other Party the opportunity to attend and 

participate in such meetings and teleconferences. In addition, the Parties shall jointly develop, and each 

of the Parties shall consult and reasonably cooperate with one another, and consider in good faith the 

views of one another, in connection with the form and content of any analyses, appearances, presentations, 

memoranda, briefs, arguments, opinions and proposals made or submitted by or on behalf of any Party in 

connection with proceedings under or relating to any Antitrust Law with respect to the Transactions prior 

to their submission. If the Company, on the one hand, and Parent or Merger Sub, on the other hand, initially 

disagree upon any such proposed communication, strategy or process, the Parties agree to work together 

in good faith to resolve the disagreement and endeavor to implement such communication, strategy or 

process in a mutually acceptable manner; provided, that, following such good faith efforts by the Parties, 

Parent shall have the principal responsibility for devising and implementing the strategy for obtaining any 

necessary antitrust consents or approvals. Subject to Section 6.7, the Parties will take reasonable best 

efforts to share information protected from disclosure under the attorney-client privilege, work product 

doctrine, joint defense privilege or any other privilege pursuant to this Section 6.3 in a manner so as to 

preserve the applicable privilege. Any Party may share information with any Other Party on an “outside 

counsel only” basis. Nothing in this Agreement shall obligate the Parties to share any information covered 

by the attorney client privilege, work product doctrine or other similar privilege.  

(c) The Company, on the one hand, and Parent and Merger Sub, on the other 

hand, agree not to extend any waiting period under the HSR Act or enter into any agreement with any 

Governmental Entity to delay, or otherwise not to consummate as soon as practicable, the Transactions 

except with the prior written consent of the Other Party, which consent may be withheld in the sole 

discretion of the non-requesting party. In addition, Parent, Merger Sub and the Company each agree that, 
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during the term of this Agreement, it will not withdraw its filing under the HSR Act or any other Antitrust 

Law without the written consent of the Other Party. 

(d) Without limiting the generality of the obligations of Parent and Merger Sub 

pursuant to this Section 6.3, Parent agrees to, and will cause its Affiliates to, use best efforts, to take, or 

to cause to be taken, any and all actions necessary to avoid, eliminate, and resolve any and all impediments 

under any Antitrust Law with respect to the Transactions, in each case, so as to enable the Closing to occur 

as promptly as practicable, including (i) proposing, negotiating, committing to and effecting by consent 

decree, hold separate orders, or otherwise, the sale, divestiture, transfer, license, or disposition or hold 

separate (through the establishment of a trust or otherwise) of such of Parent’s assets, properties or 

businesses or of the Company’s assets, properties or businesses to be acquired by it pursuant hereto 

(including the sale, divestiture, transfer, license or disposition to a third party buyer of the assets, properties 

or business allocable to SpinCo pursuant to Section 6.17 of the Company Disclosure Letter), (ii) the 

entrance into such other arrangements, as are necessary in order to effect the dissolution of any injunction, 

temporary restraining order or other order in any suit or proceeding, which would otherwise have the 

effect of preventing the consummation of the Transactions prior to the Outside Date, (iii) changing or 

modifying any course of conduct regarding future operations of Parent or its Subsidiaries or Affiliates or 

the assets, properties, or businesses to be acquired pursuant to this Agreement, or (iv) otherwise taking or 

committing to take any other action that would limit Parent or its Subsidiaries or Affiliates’ freedom of 

action with respect to, or their ability to retain, one or more of their respective operations, divisions, 

businesses, product lines, customers, assets or rights or interests, or their freedom of action with respect 

to the assets, properties, or businesses to be acquired pursuant to this Agreement; provided that Parent is 

not obligated to take any action contemplated in (i) through (iv) unless such action is expressly conditioned 

upon the Closing; and provided, further, however, that nothing contained in this Agreement shall require 

Parent or the Company to take, or cause to be taken, or commit to take, or commit to cause to be taken, 

any divestiture, license, hold separate, sale or other disposition, of or with respect to assets of the Company 

or any of its Subsidiaries, or Parent or any of its Subsidiaries, if doing so would result in a Material 

Divestment Event.  

(e) In addition if any Proceeding is instituted (or threatened) challenging the 

Merger as violating any Antitrust Law or if any decree, order, judgment, or injunction (whether temporary, 

preliminary, or permanent) is entered, enforced, or attempted to be entered or enforced by any 

Governmental Entity that would make the Merger illegal or otherwise delay or prohibit the consummation 

of the Merger, Parent and its Affiliates and Subsidiaries shall take any and all actions (i) to contest and 

defend any such Proceeding to avoid entry of, or to have vacated, lifted, reversed, repealed, rescinded, or 

terminated, any decree, order, judgment, or injunction (whether temporary, preliminary, or permanent) 

that prohibits, prevents, or restricts consummation of the Transactions and (ii) to eliminate each and every 

impediment under any Antitrust Law to close the Transactions prior to the Outside Date. 

Section 6.4 No Solicitation by the Company and Company Change in 

Recommendation. 

(a) Except as permitted by this Section 6.4 or in respect of matters solely 

relating to effecting the Distribution or Separation, from the date of this Agreement until the Effective 

Time or, if earlier, the termination of this Agreement in accordance with its terms, the Company will not 

and will cause the Company Subsidiaries not to, and will use commercially reasonable efforts to cause its 

Representatives not to, directly or indirectly (i) initiate, solicit or knowingly encourage or knowingly 

facilitate the making of any Company Acquisition Proposal, (ii) other than informing third parties of the 

existence of the provisions contained in this Section 6.4, engage in, continue or otherwise participate in 
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negotiations or discussions with, or furnish any non-public information concerning the Company or any 

of the Company Subsidiaries to, any third party in connection with a Company Acquisition Proposal or 

(iii) enter into any acquisition agreement, letter of intent, agreement in principle or similar agreement with 

respect to a Company Acquisition Proposal.  Notwithstanding anything to the contrary contained in this 

Agreement, the Company shall be permitted to grant waivers of, and not enforce, any standstill provision 

or similar provision that has the effect of prohibiting the counterparty thereto from making a Company 

Acquisition Proposal. 

(b) Notwithstanding anything to the contrary contained in this Agreement, if  

prior to the receipt of the Stockholder Consents, the Company receives a bona fide written Company 

Acquisition Proposal (which Company Acquisition Proposal was made after the date of this Agreement 

and did not result from a breach in any material respect of this Section 6.4), and the Company Board 

determines in good faith, after consultation with its financial advisors and outside counsel, that such 

Company Acquisition Proposal constitutes, or could reasonably be expected to lead to, a Company 

Superior Proposal, then the Company and its Representatives may, subject to compliance with this Section 

6.4, do any or all of the following: (i) furnish any information (including non-public information) or access 

thereto to any third party making such Company Acquisition Proposal; provided that (A) prior to 

furnishing any such information or access, the Company has received from such third party an executed 

Company Acceptable Confidentiality Agreement and (B) any such non-public information so furnished 

has been previously provided or made available to Parent or is provided or made available to Parent 

promptly (and in any event no later than forty-eight (48) hours) after it is so furnished to such third party 

or (ii) participate or engage in negotiations or discussions with the Person or group making such Company 

Acquisition Proposal and its Representatives regarding such Company Acquisition Proposal. 

(c) Except as set forth in this Section 6.4, neither the Company Board nor any 

committee thereof shall (i) (A) withdraw (or modify, amend or qualify in a manner adverse to Parent), or 

propose publicly to withdraw (or modify, amend or qualify in a manner adverse to Parent), the Company 

Board Recommendation or (B) approve, recommend or declare advisable, or propose publicly to approve, 

recommend or declare advisable, any Company Acquisition Proposal (any action described in this clause 

(i) being referred to as a “Company Change in Recommendation”) or (ii) approve or recommend, or 

propose publicly to approve or recommend, or enter into, any acquisition agreement, letter of intent, 

agreement in principle or similar agreement with respect to a Company Acquisition Proposal, other than 

a Company Acceptable Confidentiality Agreement (a “Company Alternative Acquisition Agreement”). 

(d) Notwithstanding anything to the contrary contained in this Agreement, at 

any time prior to the receipt of the Stockholder Consents, the Company Board may make a Company 

Change in Recommendation in response to a Company Intervening Event if (i) the Company Board 

determines in good faith, after consultation with its outside legal counsel, that the failure to do so would 

reasonably be expected to be inconsistent with the Company Board’s fiduciary duties under applicable 

Law, (ii) (A) the Company shall have provided Parent three (3) Business Days’ written notice prior to 

making any such Company Change in Recommendation, which notice shall describe the Company 

Intervening Event in reasonable detail and which notice shall not itself constitute a Company Change in 

Recommendation and (B) if requested by Parent in good faith, during such three (3) Business Day period 

after providing such notice, negotiate in good faith with respect to any revisions to the terms of this 

Agreement proposed by Parent so that a Company Change in Recommendation would no longer be 

necessary, and (iii) after giving effect to the revisions contemplated by the foregoing clause (ii), if any, 

after consultation with financial advisors and outside counsel, the Company Board shall have determined 

in good faith that failure to make the Company Change in Recommendation in response to such Company 

Intervening Event would reasonably be expected to be inconsistent with its fiduciary duties under 
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applicable Law.  For the avoidance of doubt, the provisions of this Section 6.4(d) shall also apply to any 

material change in the event, occurrence or fact relating to such Company Intervening Event and require 

a new notice from the Company pursuant to Section 6.4(d)(ii), except that the references to three (3) 

Business Days in this Section 6.4(d) shall be deemed to be two (2) Business Days. 

(e) Notwithstanding anything to the contrary contained in this Agreement, at 

any time prior to receipt of the Stockholder Consents if, (i) in response to a bona fide written Company 

Acquisition Proposal made after the date of this Agreement and not withdrawn that did not result from a 

breach in any material respect of this Section 6.4, the Company Board determines in good faith (after 

consultation with its financial advisors and outside counsel) that such Company Acquisition Proposal 

constitutes a Company Superior Proposal and (ii) the failure to do so would reasonably be expected to be 

inconsistent with its fiduciary obligations under applicable Law, subject to compliance with Section 6.4(f), 

the Company Board may make a Company Change in Recommendation. 

(f) Notwithstanding anything to the contrary contained in this Agreement, the 

Company shall not be entitled to make a Company Change in Recommendation pursuant to Section 6.4(e) 

unless (x) the Company shall have provided to Parent three (3) Business Days’ prior written notice (the 

“Company Superior Proposal Notice”), which notice shall not constitute a Company Change in 

Recommendation, advising Parent that the Company intends to take such action (and the material terms 

and conditions of any such Company Superior Proposal), and (y): 

(i) during such three (3) Business Day period, if requested in writing 

by Parent in good faith, the Company and its Representatives shall have engaged in good faith negotiations 

with Parent regarding changes to the terms of this Agreement intended by Parent to cause such Company 

Acquisition Proposal to no longer constitute a Company Superior Proposal; and 

(ii) the Company Board shall have considered any adjustments to this 

Agreement that may be proposed in writing by Parent (the “Parent Proposed Changed Terms”) no later 

than 11:59 p.m., New York City time, on the third (3rd) Business Day of such three (3) Business Day 

period and shall have determined in good faith (after consultation with its financial advisors and outside 

counsel) that the Company Superior Proposal would continue to constitute a Company Superior Proposal 

if such Parent Proposed Changed Terms were to be given effect, and that the failure to make the Company 

Change in Recommendation would reasonably be expected to be inconsistent with the fiduciary 

obligations of the Company Board under applicable Law. 

For the avoidance of doubt, any (1) material revisions to the terms of a Company Superior Proposal or 

(2) material revisions to a Company Acquisition Proposal that the Company Board had determined no 

longer constitutes a Company Superior Proposal, shall constitute a new Company Acquisition Proposal 

and shall in each case require the Company to deliver to Parent a new Company Superior Proposal Notice, 

except that the references to three (3) Business Days in this Section 6.4(f) shall be deemed to be two 

(2) Business Days. 

(g) The Company shall promptly (and in any event within 48 hours of receipt) 

advise Parent orally or in writing in the event that the Company receives any Company Acquisition 

Proposal or any inquiry, proposal or request for information that could reasonably be expected to lead to 

a Company Acquisition Proposal, and in connection with such notice, provide to Parent the material terms 

and conditions (including the identity of the third party making any such Company Acquisition Proposal) 

of any such Company Acquisition Proposal.  The Company shall keep Parent reasonably informed on a 

prompt basis of any material change to the terms and conditions of any such Company Acquisition 
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Proposal, and shall promptly (and in any event within forty-eight (48) hours of receipt) provide to Parent 

(or its outside legal counsel) copies of all written materials and other material written correspondence sent 

or provided to the Company and any of its Subsidiaries that describe any terms or conditions of any 

Company Acquisition Proposal. 

(h) Nothing contained in this Agreement shall prohibit the Company or the 

Company Board, directly or indirectly through their respective Representatives, from (i) taking and 

disclosing to the stockholders of the Company any position contemplated by Rule 14d-9, Rule 14e-2(a) 

or Item 1012(a) of Regulation M-A promulgated under the Exchange Act, (ii) making any “stop, look and 

listen” communication to the Company’s stockholders pursuant to Rule 14d-9(f) promulgated under the 

Exchange Act or (iii) making any disclosure to the stockholders of the Company that is required by 

applicable Law; provided that this Section 6.4(h) shall not be deemed to permit the Company Board to 

make a Company Change in Recommendation except to the extent permitted by Section 6.4(d) – (f). 

(i) Notwithstanding the foregoing, but subject to Section 6.3 of this Agreement 

and Section 6.17 of the Company Disclosure Letter, nothing in this Agreement shall in any way limit or 

prohibit any action taken by the Company or any of the Company Subsidiaries or their respective 

Representatives in furtherance of its efforts to consummate the Separation or the Distribution or the sale 

or other disposition of the SpinCo Business or any of the assets or operations thereof, including holding 

discussions, negotiations and communications with, or providing non-public information to, any Persons 

in connection with the Separation or the Distribution or in connection with the solicitation of offers for 

the sale or other disposition of the SpinCo Business or any of the assets or operations thereof. 

Section 6.5 Delivery of Stockholder Consents. 

(a) The Company shall use its reasonable best efforts to obtain from each 

member of the ACI Control Group and the Preferred Holders and deliver to Parent the duly executed 

Stockholder Consents as soon as practicable following the execution and delivery of this Agreement. 

Notwithstanding anything in Section 1.2 or Section 9.3 to the contrary, such delivery by email (including 

of a pdf attachment) to michael.aiello@weil.com and sachin.kohli@weil.com, with or without 

confirmation of email transmission, shall constitute effective delivery. 

(b) In connection with the Stockholder Consents, the Company shall take all 

actions necessary or advisable to comply in all material respects, and shall comply in all material respects, 

with the DGCL, including Section 228 and Section 262 thereof, and the organizational documents of the 

Company. 

Section 6.6 Securities Filings. 

(a) Parent will promptly furnish to the Company such data and information 

relating to Parent and Merger Sub as the Company may reasonably request for the purpose of including 

such data and information in the Company Information Statement and any amendments or supplements 

thereto or Section 6.6(b) or in the SpinCo Registration Statement, and Parent and Merger Sub shall 

otherwise assist and cooperate with the Company in the preparation of the Company Information 

Statement and the SpinCo Registration Statement and the resolution of any comments thereto received 

from the SEC.  

(b) The Company shall prepare and file with the SEC, as promptly as 

reasonably practicable after the Company Stockholder Approval has been obtained through the execution 
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and delivery to the Company of the Stockholder Consents (but in no event later than the forty-fifth (45th) 

day following the date thereof), a written information statement of the type contemplated by Rule 14c-2 

of the Exchange Act containing (i) the information specified in Schedule 14C under the Exchange Act 

concerning the Company Stockholder Approval and the Merger, (ii) the notice of action by written consent 

required by Section 228(e) of the DGCL and (iii) the notice of availability of appraisal rights and related 

disclosure required by Section 262 of the DGCL (including any amendment or supplement thereto, the 

“Company Information Statement”).  

(c) The Company will advise Parent promptly after it receives notice thereof, 

of any request by the SEC for amendment of the Company Information Statement or comments thereon 

and responses thereto or requests by the SEC for additional information. Prior to the filing of the Company 

Information Statement (or any amendment or supplement thereto) or any dissemination thereof to the 

stockholders of the Company, or responding to any comments from the SEC with respect thereto, the 

Company shall provide Parent with a reasonable opportunity to review and to propose comments on such 

document or response, which the Company shall consider in good faith.  

(d) To the extent the Distribution is to be consummated in accordance with this 

Agreement (including Section 2.1), as promptly as reasonably practicable after the allocation of Stores 

and other assets and liabilities to SpinCo is completed so that the Company is able to prepare the applicable 

financial statements in accordance with Regulation S-X for inclusion in the SpinCo Registration 

Statement, the Company shall prepare and cause SpinCo to file with the SEC the SpinCo Registration 

Statement. The Company will advise Parent promptly after it receives notice thereof, of any written 

comments by the SEC with respect to the SpinCo Registration Statement and responses thereto or requests 

by the SEC for additional information. Prior to the filing of the SpinCo Registration Statement or 

responding to any comments from the SEC with respect thereto, the Company shall provide Parent with a 

reasonable opportunity to review and to propose comments on such document or response, which the 

Company shall consider in good faith. The Company, at its sole election, may elect to file the SpinCo 

Registration Statement on a confidential basis. 

(e) If at any time prior to the Effective Time, any information relating to Parent 

or the Company, or any of their respective Subsidiaries, officers or directors, should be discovered by 

Parent or the Company that should be set forth in an amendment or supplement to the Company 

Information Statement or the SpinCo Registration Statement, so that such documents would not include 

any misstatement of a material fact or omit to state any material fact necessary to make the statements 

therein, in light of the circumstances under which they were made, not misleading, the Party which 

discovers such information shall promptly notify the Other Party and an appropriate amendment or 

supplement describing such information shall be promptly filed with the SEC and, to the extent required 

by applicable Law, disseminated to the stockholders of the Company.  

(f) Parent and the Company shall make all necessary filings with respect to the 

Transactions under the Securities Act and the Exchange Act and applicable blue sky laws and the rules 

and regulations thereunder. 

Section 6.7 Access to Information; Confidentiality.  

(a) From the date hereof until the Effective Time or the earlier termination of 

this Agreement in accordance with its terms, upon reasonable prior notice, the Company shall, and shall 

cause each of the Company Subsidiaries to afford to Parent and Parent’s Representatives reasonable access 

during normal business hours to the Company or the Company Subsidiaries’ officers, properties, 
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Contracts, books and records. The Company shall furnish promptly to Parent (i) a copy of each report, 

schedule and other document filed or submitted by it pursuant to the requirements of federal or state 

securities Laws and a copy of any communication (including “comment letters”) received by the Company 

from the SEC concerning compliance with securities Laws and (ii) all other relevant information 

concerning the business, properties and personnel of the Company and the Company Subsidiaries, in each 

case, as Parent may reasonably request in connection with the Merger and this Agreement. From the date 

hereof until the Effective Time or the earlier termination of this Agreement in accordance with its terms, 

upon reasonable prior notice, Parent shall, and shall cause each of the Parent Subsidiaries to afford to the 

Company and the Company’s Representatives reasonable access during normal business hours to Parent 

or the Parent Subsidiaries’ officers, properties, Contracts, books and records in each case relating solely 

to the SpinCo Business, SpinCo Assets, SpinCo Liabilities or SpinCo Employees. Parent shall furnish 

promptly to the Company all relevant information concerning the business, properties and personnel of 

Parent and the Parent Subsidiaries, in each case, as the Company may reasonably request solely in 

connection with the Separation, the Distribution and this Agreement. Notwithstanding the foregoing 

provisions of this Section 6.7(a), the Company or Parent, as applicable (the “Disclosing Party”), shall not 

be required to, or to cause any of its Subsidiaries to, grant such access if the Disclosing Party reasonably 

determines that it would (A) disrupt or impair in any material respect the business or operations of the 

Disclosing Party or any of its Subsidiaries, (B) constitute a violation of any Contract with respect to 

confidentiality or non-disclosure obligations owing to a third party (including any Governmental Entity) 

to which the Disclosing Party or any of its Subsidiaries is a party, (C) constitute a violation of any 

applicable Law, (D) not be reasonably feasible as a result of COVID-19 or any COVID-19 Measures, (E) 

result in the disclosure of any trade secrets, or (F) result in a waiver of attorney-client privilege, work 

product doctrine or similar privilege. The Disclosing Party will use commercially reasonable efforts to 

make appropriate substitute disclosure arrangements under circumstances in which the restrictions of the 

preceding sentence apply. Without limiting the generality of the other provisions of this Section 6.7 or 

anything to the contrary in Section 6.15, the Disclosing Party, after consultation with its outside legal 

counsel, may reasonably designate competitively sensitive information and documents as “Outside 

Counsel Only Information,” and such information and documents shall only be provided to the outside 

legal counsel of the other Party, or subject to such other similar restrictions mutually agreed to by the 

Company and Parent, and subject to any amendment, supplement or other modification to the 

Confidentiality Agreement, the Clean Team Agreement or additional confidentiality or joint defense 

agreement between the Company and Parent. 

(b) The Confidentiality Agreement dated as of May 26, 2022 between Parent 

and the Company (the “Confidentiality Agreement”) and the Clean Team Confidentiality Agreement 

dated as of May 26, 2022 between Parent and the Company (the “Clean Team Agreement”) shall survive 

the execution and delivery of this Agreement and shall apply to all information furnished thereunder or 

hereunder. 

Section 6.8 Public Statements. The initial press release with respect to the execution of 

this Agreement shall be a joint press release to be reasonably agreed upon by Parent and the Company. 

Parent and the Company will not, and each of the foregoing will use reasonable best efforts to cause its 

Representatives not to, issue any public announcements or make other public disclosures regarding this 

Agreement or the Transactions, without the prior written consent of the Other Party (such consent not to 

be unreasonably withheld, conditioned or delayed). Notwithstanding the foregoing, (a) a Party or its 

Representatives may issue a public announcement or other public disclosures required by Law or the rules 

of any stock exchange upon which such Party’s or its parent entity’s capital stock is traded; provided that 

such Party uses reasonable best efforts to afford the Other Party an opportunity to first review the content 
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of the proposed disclosure and provide reasonable comments regarding same, (b) a Party or its 

Representatives may issue any public announcement or make other public disclosure that is consistent 

with prior public announcements issued or public disclosures made in compliance with the second 

sentence of this Section 6.8 without the prior written consent of the Other Party (c) the second sentence 

of this Section 6.8 shall not apply with respect to a public announcement in connection with the receipt 

and existence of a Company Acquisition Proposal and the publication of any press release or 

announcement with respect to a Company Change in Recommendation made in accordance with Section 

6.4; and (d) any statements, filings and other communications with respect to SpinCo, the SpinCo 

Business, the Separation or the Distribution, including participation in meetings, investor calls and 

presentations, due diligence sessions, drafting sessions and “roadshow” presentations and ratings agency 

meetings; provided that the Company will not be permitted to make any statements to the extent relating 

to the Merger (and not the business or operations of SpinCo, the SpinCo Business or the SpinCo Group) 

without first providing Parent with a reasonable opportunity to review and comment upon such statements, 

except to the extent such statement (i) is included in the Company’s SEC reports, (ii) is not inconsistent 

with or does not contain more substantive information than statements filed by the Parties with the SEC 

as required, or (iii) is contained in communications approved by the Parties pursuant to this Section 6.8. 

Section 6.9 Takeover Laws. None of the Company, Parent or Merger Sub will take any 

action that would cause the Transactions to be subject to requirements imposed by any Takeover Laws, 

and each of them will take all reasonable steps within its control to exempt (or ensure the continued 

exemption of) the Transactions from the Takeover Laws of any state that purport to apply to this 

Agreement or the Transactions.  

Section 6.10 Third-Party Approvals and Filings. As promptly as practicable after the date 

of this Agreement, Parent and the Company shall cooperate and to use their, commercially reasonable 

efforts to obtain any consents or waivers from, or file or record other documentation with, any third parties 

in respect of any Company Specified Contract that are necessary to be given, obtained and/or effected in 

order to consummate the Transactions. In connection therewith, neither the Company nor any of its 

Affiliates shall be required to (a) make any payment of any fees, expenses, “profit sharing” payments or 

other consideration (including increased or accelerated payments) or concede anything of monetary or 

economic value, (b) amend, supplement or otherwise modify any such Company Specified Contract or 

(c) otherwise make any accommodation in connection therewith. 

Section 6.11 Indemnification; Directors’ and Officers’ Insurance.  

(a) Without limiting any additional rights that any director, officer, trustee, 

employee, agent, or fiduciary may have under any employment or indemnification agreement or under the 

Company’s Organizational Documents, or, if applicable, the Company Subsidiaries’ Organizational 

Documents, from and after the Effective Time, Parent shall cause the Surviving Corporation to: (i) 

indemnify and hold harmless each person who is now, or has been or becomes at any time prior to the 

Effective Time, an officer or director of the Company or any Company Subsidiary and also with respect 

to any such Person, in such Person’s capacity as a director, officer, employee, member, trustee or fiduciary 

of another corporation, foundation, partnership, joint venture, trust, pension or other Benefit Plan or 

enterprise (regardless of whether such other entity or enterprise is affiliated with the Company) serving at 

the request of or on behalf of the Company or any Company Subsidiary and together with such Person’s 

heirs, executors or administrators (collectively, the “Indemnified Parties”) to the fullest extent authorized 

or permitted by, and subject to the conditions and procedures set forth in, applicable Law in connection 

with any Proceeding and any losses, claims, damages, liabilities, costs, Indemnification Expenses, 

Judgments, fines, penalties and amounts paid in settlement (including all interest, assessments and other 
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charges paid or payable in connection with or in respect of any thereof) resulting therefrom; and (ii) 

promptly pay on behalf of or, within ten (10) days after any request for advancement, advance to each of 

the Indemnified Parties, any Indemnification Expenses incurred in defending, serving as a witness with 

respect to or otherwise participating with respect to any Proceeding in advance of the final disposition of 

such Proceeding, including payment on behalf of or advancement to the Indemnified Party of any 

Indemnification Expenses incurred by such Indemnified Party in connection with enforcing any rights 

with respect to such indemnification or advancement, in each case without the requirement of any bond 

or other security; provided, however, that the payment of any Indemnification Expenses incurred by an 

Indemnified Party in advance of the final disposition of a Proceeding shall be made only upon delivery to 

the Surviving Corporation of an undertaking by or on behalf of such Indemnified Party to repay all 

amounts so paid in advance if it shall ultimately be determined that such Indemnified Party is not entitled 

to be indemnified. The indemnification and advancement obligations of the Surviving Corporation 

pursuant to this Section 6.11 extend to acts or omissions occurring at or before the Effective Time and any 

Proceeding relating thereto (including with respect to any acts or omissions occurring in connection with 

the approval of this Agreement and the consummation of the Transactions, including the consideration 

and approval thereof and the process undertaken in connection therewith and any Proceeding relating 

thereto), and all rights to indemnification and advancement conferred hereunder continue as to any 

Indemnified Party who has ceased to be a director or officer of the Company or any Company Subsidiary 

after the date of this Agreement and inure to the benefit of such person’s heirs, executors and personal and 

legal representatives. Any Indemnified Party wishing to claim indemnification or advancement of 

expenses under this Section 6.11(a), upon learning of any such Proceeding, shall notify the Surviving 

Corporation (but the failure so to notify shall not relieve a party from any obligations that it may have 

under this Section 6.11(a), except to the extent such failure materially prejudices such party’s position 

with respect to such claims). As used in this Section 6.11: (x) the term “Indemnification Expenses” means 

reasonable and documented out-of-pocket attorneys’ fees and expenses and all other reasonable and 

documented out-of-pocket costs, expenses and obligations (including experts’ fees, travel expenses, court 

costs, retainers, transcript fees, duplicating, printing and binding costs, as well as telecommunications, 

postage and courier charges) paid or incurred in connection with investigating, defending, being a witness 

in or participating in (including on appeal), or preparing to investigate, defend, be a witness in or 

participate in, any Proceeding for which indemnification is required to be provided pursuant to this Section 

6.11(a), including any Proceeding relating to a claim for indemnification or advancement brought by an 

Indemnified Party; and (y) the phrase “to the fullest extent authorized or permitted by applicable Law” 

includes, but is not limited to (1) to the fullest extent authorized or permitted by any provision of the 

DGCL that authorizes or permits additional indemnification by agreement or otherwise, or the 

corresponding provision of any amendment to or replacement of the DGCL, and (2) to the fullest extent 

authorized or permitted by any amendments to or replacements of the DGCL adopted after the date of this 

Agreement that increase the extent to which an entity may indemnify its directors, officers, trustees, 

employees, agents, or fiduciaries or persons serving in any capacity in which any Indemnified Party 

serves; provided that any amendment, alteration or repeal of the DGCL that adversely affects any right of 

any Indemnified Party will be prospective only and does not limit or eliminate any such right with respect 

to any Proceeding involving any occurrence or alleged occurrence of any action or omission to act that 

took place prior to such amendment or repeal. Neither Parent nor the Surviving Corporation will settle, 

compromise or consent to the entry of any Judgment in any actual or threatened Proceeding in respect of 

which indemnification has been sought by such Indemnified Party hereunder unless such settlement, 

compromise or Judgment includes an unconditional release of such Indemnified Party from all liability 

arising out of such Proceeding without admission or finding of wrongdoing, or such Indemnified Party 

otherwise consents thereto (such consent not to be unreasonably withheld, conditioned or delayed).  
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(b) Without limiting the foregoing, Parent and Merger Sub agree that all rights 

to indemnification, advancement of expenses and exculpation from liabilities for acts or omissions 

occurring at or prior to the Effective Time now existing in favor of the Indemnified Parties as provided in 

the Company’s Organizational Documents or the Company Subsidiaries’ Organizational Documents will 

be assumed by the Surviving Corporation in the Merger, without further action, at the Effective Time and 

will survive the Merger and continue in full force and effect in accordance with their terms.  

(c) Except to the extent required by applicable Law, the Surviving 

Corporation’s Organizational Documents and each Company Subsidiary’s Organizational Documents will 

contain provisions no less favorable with respect to indemnification, advancement of expenses, 

exculpation and limitations on liability of directors and officers than are set forth in the Company’s 

Organizational Document and such Company Subsidiary’s Organizational Documents, which provisions 

will not be amended, repealed or otherwise modified for a period of six (6) years from the Effective Time 

in any manner that would affect adversely the rights thereunder of individuals who, at or prior to the 

Effective Time, were Indemnified Parties, unless such modification is required by Law, and then only to 

the minimum extent required by Law; provided, however, that any such modification shall be prospective 

only and shall not limit or eliminate any such right with respect to any Proceeding involving any 

occurrence or alleged occurrence of any action or omission to act that took place prior to modification; 

provided, further, that all rights to indemnification in respect of any Proceeding made within such period 

continue until the disposition of such Proceeding.  

(d) For a period of six (6) years from the Effective Time, Parent will (subject 

to the next sentence) maintain in full effect the current directors’ and officers’ liability and fiduciary 

liability insurance policies covering the Indemnified Parties (but may substitute therefor other policies of 

at least the same coverage and amounts containing terms and conditions that are no less advantageous to 

the Indemnified Parties so long as that substitution does not result in gaps or lapses in coverage) with 

respect to matters occurring at or before the Effective Time, but Parent is not required to pay annual 

premiums in excess of 300% of the last annual premiums paid therefor prior to the date of this Agreement 

and will purchase the maximum amount of coverage that can be obtained for that amount if the coverage 

described in this Section 6.11(d) would cost in excess of that amount. The Company may, on or prior to 

the Effective Time, purchase a tail policy with respect to acts or omissions occurring or alleged to have 

occurred at or prior to the Effective Time that were committed or alleged to have been committed by such 

Indemnified Parties in their capacity as such in coverage and amount no greater than the policies currently 

in place so long as the total premiums paid would not exceed the maximum aggregate amount of premiums 

contemplated to be paid under the previous sentence for such six (6)-year period, and if such tail policy is 

so purchased, Parent will be relieved of its obligations under the previous sentence.  

(e) If Parent, the Surviving Corporation or any of their respective successors or 

assigns (i) consolidates with or merges with or into any other person and is not the continuing or surviving 

corporation, partnership or other entity of such consolidation or merger, or (ii) transfers or conveys all or 

substantially all of its properties and assets to any person, then, and in each such case, proper provision 

will be made so that the successors and assigns of Parent or the Surviving Corporation assume the 

obligations set forth in this Section 6.11.  

(f) Parent will cause the Surviving Corporation to perform all of the obligations 

of the Surviving Corporation under this Section 6.11.  

(g) This Section 6.11 survives the consummation of the Merger and is intended 

to be for the benefit of, and to be enforceable by, the Indemnified Parties and their respective heirs and 
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personal representatives, and will be binding on Parent, the Surviving Corporation and their respective 

successors and assigns.  

Section 6.12 Section 16 Matters. Prior to the Effective Time, the Company shall take all 

such steps as may be reasonably necessary to cause any dispositions of equity securities of the Company 

(including derivative securities) in connection with this Agreement by each individual who is subject to 

the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company to be exempt 

under Rule 16b-3 under the Exchange Act.  Prior to taking the actions required by this Section 6.12, the 

Company will provide Parent copies of any resolutions or other documentation with respect to such actions 

and the Company shall give consideration to all reasonable additions, deletions or changes suggested 

thereto by Parent. 

Section 6.13 Employee Matters. 

(a) During the period commencing at the Effective Time and ending on the one 

(1) year anniversary of the Closing Date (the “Continuation Period”), Parent shall, and shall cause the 

Surviving Corporation to, provide to each employee of the Company and the Company Subsidiaries who 

is an employee of the Company or any Company Subsidiary immediately prior to the Effective Time 

(including, without limitation, any such employees who are on disability or other approved leave), other 

than an employee whose terms and conditions of employment are governed by a Company Collective 

Bargaining Agreement, the terms and conditions of which shall be respected by Parent and the Surviving 

Corporation (each, a “Continuing Employee”), for so long as the Continuing Employee is employed by 

Parent or any Parent Subsidiary during the Continuation Period, (i) base cash compensation that is no less 

favorable than as in effect immediately prior to the Effective Time, (ii) target annual and quarterly, as 

applicable, cash bonus and incentive opportunities (excluding any retention, transaction and similar one-

time bonuses and subject to equitable adjustment, if applicable to address differences in the fiscal year of 

each of Parent and the Company) that are each no less favorable than those in effect immediately prior to 

the Effective Time,  (iii) solely to the extent a Continuing Employee has participated in the Company’s 

long-term equity incentive program prior to Closing, a target long-term incentive opportunity that when 

aggregated with the Continuing Employee’s compensation elements set forth in (i) and (ii) above, provides 

such Continuing Employee with a total target compensation opportunity that is no less than that of a 

similarly situated employee of Parent, (iv) severance benefits that are no less favorable than those that 

would have been provided to such Continuing Employee under Company Benefit Plans as in effect 

immediately prior to the Effective Time, and (v) employee benefits (other than base cash compensation, 

cash bonus and incentive opportunities and severance benefits) that are no less favorable in the aggregate 

to those provided under Company Benefit Plans as in effect immediately prior to the Effective Time. 

Nothing herein shall be interpreted to prevent the Surviving Corporation, Parent or any Parent Subsidiary 

to adjust base salaries to address misconduct or poor performance. 

(b) To the extent that participants in the Company’s cash bonus plan(s) have 

not been paid any bonus for which the performance period has lapsed on or prior to the Effective Time 

(each a “Pre-Closing Bonus”), Parent shall pay, or cause its Subsidiaries to pay, in cash, any such Pre-

Closing Bonus as soon as practicable following the Effective Time but in no event later than forty-five 

(45) days following the Effective Time. Parent will continue to honor in good faith the cash bonus targets 

and the terms of the cash bonus plan(s) in which Continuing Employees are participating as of the 

Effective Time that (i) have been earned but not paid as of the Effective Time, (ii) have an ongoing 

performance period as of the Effective Time and (iii) have a performance period that commences after the 

Effective Time.  
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(c) Parent shall take all actions necessary or appropriate to permit each 

Continuing Employee to either continue to participate from and after the Closing Date in the Company 

Benefit Plans or be eligible to participate from and after the Closing Date in Benefit Plans of Parent or 

any of its Affiliates. To the extent Parent causes a Continuing Employee to cease to be eligible to 

participate in a Company Benefit Plan and instead provides for such Continuing Employee to be eligible 

to participate in a Benefit Plan sponsored or maintained by Parent or one of its Affiliates (the 

“Replacement Plans”), if such Replacement Plan is a group health plan, Parent shall credit (or cause to be 

credited) such Continuing Employee, for the year during which such coverage under such Replacement 

Plan begins, with any deductibles and copayments already incurred during such year under the comparable 

Company Benefit Plan. Parent, shall, and shall cause the Surviving Corporation and its Affiliates to  

recognize each Continuing Employee’s years of service  with the Company and the Company Subsidiaries 

(including service with any other predecessor employer that was recognized by the Company or the 

Company Subsidiaries) to the same extent such service was recognized under a comparable Company 

Benefit Plan for purposes of eligibility, vesting and benefit determination (but not for (i) benefit accruals 

under any defined benefit pension plan, (ii) for purposes of qualifying for subsidized early retirement 

benefits or retiree medical benefits, (iii) to the extent it would result in a duplication of benefits and (iv) 

if such service was not recognized under the corresponding Company Benefit Plan) under the Replacement 

Plans. Parent shall cause each Replacement Plan to waive any preexisting condition exclusion or 

restriction with respect to participation and coverage requirements applicable to a Continuing Employee 

to the extent such exclusion or restriction did not apply with respect to such employee under the 

corresponding Company Benefit Plan.  

(d) Parent hereby acknowledges that a “change of control” (or similar phrase) 

within the meaning of any Company Benefit Plan will occur at or prior to the Effective Time, as applicable. 

From and after the Effective Time, Parent shall cause the Surviving Corporation and its Subsidiaries to 

honor their respective obligations under all employment, severance, change in control, bonus and other 

agreements and plans, and to assume any such agreements and plans that require or contemplate 

assumption by their terms by an acquirer or successor, but subject to any provisions thereof related to 

termination or amendment of such agreements and plans.  

(e) Parent or its applicable Affiliate will assume and honor all vacation and 

other paid time off days accrued or earned but not yet taken by each Continuing Employee as of the 

Closing Date.  

(f) Between the date of this Agreement and the Effective Time, the Parties will 

cooperate in good faith to review the Company Benefit Plans set forth in Section 6.13(f) of the Company 

Disclosure Letter. 

(g) Prior to making any broad-based written or other material communications 

to the employees of the Company or any of the Company Subsidiaries pertaining to compensation or 

benefit matters that will be implemented after the Effective Time  (which for these purposes shall include 

the treatment of Company Equity Award set forth in Section 3.2), the Company shall provide Parent with 

a copy of the intended communication, Parent shall have a reasonable period of time to review and 

comment on the communication, and the Company shall consider any such comments in good faith. 

(h) Nothing in this Agreement shall constitute an amendment to, or be 

construed as amending, any benefit or compensation plan, program, Contract, arrangement or agreement 

sponsored, maintained or contributed to by the Company, Parent or any of their respective Subsidiaries. 

The provisions of this Section 6.13 are for the sole benefit of the Parties and nothing herein, expressed or 
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implied, is intended or will be construed to confer upon or give to any Person (including, for the avoidance 

of doubt, any Continuing Employee or other current or former employee of the Company or any Company 

Subsidiary), other than the Parties and their respective permitted successors and assigns, any legal or 

equitable or other rights or remedies under or by reason of any provision of this Agreement or otherwise 

create any third-party beneficiary rights in any employee of the Company or any Company Subsidiary, 

any beneficiary or dependent thereof or any collective bargaining representative thereof, with respect to 

the compensation, terms and conditions of employment and/or benefits that may be provided to any 

Continuing Employee by Parent, the Surviving Corporation or any of their Affiliates. Further, nothing 

contained in this Section 6.13 shall prohibit or limit the ability of Parent to amend, modify or terminate 

any benefit or compensation plan, program, policy, agreement, arrangement, or contract at any time or 

prevent Parent, the Surviving Corporation or any of their Affiliates, after the Effective Time, from 

terminating the employment of any Continuing Employee. 

Section 6.14 Transaction Litigation. In the event that any litigation or other Proceeding 

of any stockholder related to this Agreement or the Transactions is initiated or, to the Knowledge of the 

Company, threatened against any of the Company or any Company Subsidiary or the members of the 

Company Board (or of any equivalent governing body of any Company Subsidiary) prior to the Effective 

Time, the Company shall promptly notify Parent of any such litigation or other Proceeding and shall keep 

Parent reasonably informed on a current basis with respect to the status thereof. The Company shall 

consult with Parent on a regular basis with respect to, and shall give Parent the opportunity to participate 

in the defense or settlement of, any security holder litigation or other Proceeding against the Company or 

its respective directors relating to the Transactions, and no such settlement shall be agreed to without the 

prior written consent of Parent, which shall not be unreasonably withheld, conditioned or delayed. 

Notwithstanding the foregoing provisions of this Section 6.14, nothing herein shall require the Company 

to disclose any information if the Company reasonably determines that such disclosure would 

(A) constitute a violation of any Contract with respect to confidentiality or non-disclosure owing to a third 

party (including any Governmental Entity) to which the Company or any of the Company Subsidiaries is 

a party, (B) constitute a violation of any applicable Law or (C) result in a waiver of attorney-client 

privilege, work product doctrine or similar privilege; provided that information shall be disclosed subject 

to execution of a joint defense agreement in customary form, and disclosure may be limited to external 

counsel for Parent to the extent that the Company determines doing so may be reasonably required for the 

purpose of complying with applicable Antitrust Laws. 

Section 6.15 Financing. 

(a) Parent shall, and shall cause its Affiliates to, use reasonable best efforts to 

take, or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or 

advisable to arrange, obtain and consummate the Debt Financing on terms and conditions materially not 

less favorable than those described in the Debt Letters (including any flex provisions contained therein) 

no later than the time at which the Closing is required to occur pursuant to Section 2.3, including, subject 

in all respects to Section 6.15(d), using its reasonable best efforts to (i) (A) maintain in effect the Debt 

Letters and comply with all of their respective obligations thereunder, (B) negotiate, enter into and deliver 

definitive agreements with respect to the Debt Financing on terms and conditions materially no less 

favorable to those described in the Debt Letters (including any flex provisions contained therein), so that 

such agreements are in effect no later than the time at which the Closing is required to occur pursuant to 

Section 2.3 and (C) solely if the Debt Financing Sources thereunder fail to fund the Debt Financing in 

accordance with the terms thereof, enforce their rights under the Debt Letters and (ii) satisfy on a timely 

basis all the conditions to the Debt Financing and the definitive agreements related thereto that are in 

Parent’s (or its Affiliates’) control (it being understood that any condition where the failure to be so 
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satisfied is a direct result of the Company’s failure to comply with Section 6.15(d) shall not be in Parent’s 

(or its Affiliates’) control). Without the prior written consent of the Company, Parent will not permit any 

amendment, supplement, replacement or modification to be made, or any waiver of any provision or 

remedy under, any of the Debt Letters to the extent that any such amendment, supplement, replacement 

or modification to be made to, or any waiver of any provision or remedy under, the Debt Letters would (i) 

add new conditions or expand any existing conditions to the consummation or availability of the Debt 

Financing as compared to those in the Debt Letters as of the date hereof, (ii) reduce the amount of the 

Debt Financing such that the aggregate funds that would be available on the Closing Date, together with 

other immediately available cash resources of the Parent, would not be sufficient to pay the Merger 

Consideration and any other amounts required to be paid in connection with the consummation of the 

Transactions, (iii) adversely affect the ability of the Parent to enforce its rights against the Debt Financing 

Sources party to the Debt Letters in the event such Debt Financing Sources fail to fund the Debt Financing 

in accordance with the terms of such Debt Letters or (iv) reasonably be expected to prevent, materially 

delay or impair the consummation of the Debt Financing contemplated hereby, it being understood and 

agreed that in any event, Parent may, without the written consent of the Company, amend, supplement, or 

otherwise modify or waive its rights under any Debt Letter to (i) terminate any Debt Letter in order to 

obtain,  Substitute Debt Financing sources in lieu of the Debt Financing in accordance with the terms in 

Section 6.15(b) or (ii) add and appoint additional arrangers, bookrunners, underwriters, agents, lenders 

and similar entities, to provide for the assignment and reallocation of a portion of the financing 

commitments contained therein (it being understood that the aggregate commitments of the Debt 

Financing Sources party to the Debt Letters prior to such amendment or modification (but not the 

aggregate commitments thereunder) may be reduced in the amount of such additional party’s 

commitment). Parent shall as promptly as practicable (and in any event within two (2) Business Days 

thereof) provide the Company with copies of any replacement, amendment or waiver of any Debt Letters; 

provided that, in the case of any fee letter (including any exhibits, schedules and annexes thereto, or any 

replacement, amendment or waiver thereof), the fee amounts, pricing caps and the rates, amounts and 

other economic terms included in the “market flex” and certain other economic terms contained therein 

may be redacted so long as none of such redacted provisions adversely affect the conditionality, 

enforceability or termination provisions of the Debt Letters or reduce the aggregate principal amount of 

the Debt Financing contemplated thereby. 

(b) Parent shall, to the extent requested by the Company from time to time, keep 

the Company reasonably informed on a reasonably current basis of the status of the Debt Financing and 

material developments with respect thereto.  Parent shall as promptly as practicable after obtaining 

Knowledge thereof (and in any event within two (2) Business Days thereof), give the Company written 

notice of any (i) breach or default by Parent, its Affiliates, any Debt Financing Source party to or any other 

party to the Debt Letters or any definitive document related to the Debt Financing (or any event or 

circumstance, with or without notice, lapse of time, or both, would give rise to any breach or default), 

(ii) threatened in writing or actual withdrawal, repudiation, expiration, intention not to fund or termination 

of or relating to the Debt Letters or the Debt Financing, (iii) material dispute or disagreement between or 

among any parties to the Debt Letters or any definitive document related to the obligation to fund the Debt 

Financing or the commitment of any of the Debt Financing Sources or (iv) if for any reason Parent in good 

faith no longer believes it will be able to obtain all or any portion of the Debt Financing (other than as a 

result of the failure to be satisfied of any condition to the Debt Financing as a direct result of the 

Company’s failure to comply with Section 6.15(d), other than, in each case, to the extent that Parent has 

cash or other sources of funds reasonably available and subject to terms and conditions materially no less 

favorable to the Parent, when taken as a whole, than those in the Debt Letters to the Parent to pay the 

Merger Consideration. Parent shall pay, or cause to be paid, as the same shall become due and payable, 

USCA Case #22-7168      Document #1977455            Filed: 12/13/2022      Page 113 of 188



  

78 
 
WEIL:\98766123\26\57387.0027 

all fees and other amounts payable by the Parent or its subsidiaries that become due and payable under the 

Debt Letters. In the event that new commitment letters and/or fee letters are entered into in accordance 

with any amendment, replacement, supplement or other modification of the Debt Letters permitted 

pursuant to this Section 6.15, such new commitment letters and/or fee letters shall be deemed to be a part 

of the “Debt Financing” and deemed to be the “Debt Letters” for all purposes of this Agreement.  Parent 

shall as promptly as practicable (and in any event within two (2) Business Days thereof) deliver to the 

Company true, correct and complete copies of any termination, amendment, modification or replacement 

of the Debt Letters (which in the case of any fee letter and its exhibits, schedules annexes and amendments 

thereto, may be redacted for fee amounts, pricing caps and rates, amounts and other economic terms 

included in the “market flex” and for certain other economic terms, so long as none of such redacted 

provisions adversely affect the conditionality, enforceability or termination provisions of the Debt Letters 

or reduce the aggregate principal amount of the Debt Financing contemplated thereby).  If any portion of 

the Debt Financing necessary for Parent to pay the Merger Consideration becomes unavailable on the 

terms and conditions contemplated by the Debt Letters (other than as a result of the Company’s breach of 

any provision of this Agreement or failure to satisfy the conditions applicable to it set forth in Section 7.1 

and Section 7.3), become unavailable, Parent shall, and shall cause its Affiliates, as promptly as practicable 

following the occurrence of such event to, (x) notify the Company in writing thereof, (y) use their 

respective reasonable best efforts to obtain substitute financing (on terms and conditions that are not 

materially less favorable to Parent, taken as a whole, than the terms and conditions as set forth in the Debt 

Letters, taking into account any “market flex” provisions thereof) sufficient to enable Parent to 

consummate the Merger and the other Transactions in accordance with the terms hereof (the “Substitute 

Debt Financing”) and (z) use their respective reasonable best efforts to obtain a new financing 

commitment that provides for such Substitute Debt Financing and, as promptly as practicable after 

execution thereof (and in any event no later than two (2) Business Days) deliver to the Company true, 

complete and correct copies of the documentation evidencing the commitment with respect to such 

Substitute Debt Financing (which in the case of any fee letter and its exhibits, schedules annexes and 

amendments thereto, may be redacted for fee amounts, pricing caps and rates, amounts and other economic 

terms included in the “market flex” and for certain other economic terms, so long as none of such redacted 

provisions adversely affect the conditionality, enforceability or termination provisions of the Debt Letters 

or reduce the aggregate principal amount of the Debt Financing contemplated thereby). Upon obtaining 

any commitment for any such Substitute Debt Financing, such financing shall be deemed to be a part of 

the “Debt Financing” and any commitment letter for such Substitute Debt Financing shall be deemed the 

“Debt Letters” for all purposes of this Agreement. 

(c) Notwithstanding anything contained in this Agreement to the contrary, 

Parent expressly acknowledge and agree that none of Parent’s obligations hereunder are conditioned in 

any manner upon Parent obtaining the Debt Financing, any Substitute Debt Financing or any other 

financing. 

(d) From the date of this Agreement until the Closing, the Company shall, and 

shall cause the Company Subsidiaries and use its commercially reasonable efforts to cause its and their 

respective Representatives to, solely at the cost and expense of Parent, use commercially reasonable efforts 

to provide to Parent such customary cooperation and financial information to Parent as may be reasonably 

requested by Parent to assist Parent in arranging the Debt Financing or any offering of debt by Parent 

(including any offering of debt by Parent in exchange for any outstanding debt of the Company or any 

Company Subsidiary) in connection with the Transactions (any such offering, a “Take-Out or Exchange 

Offering”); which efforts shall include, using commercially reasonable efforts to: 
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(i) (A) at reasonable times, upon reasonable advanced notice and at 

reasonable locations, cause appropriate members of the management team of the Company to participate 

in a reasonable number of meetings, due diligence sessions, drafting sessions, “roadshow” presentations 

and similar presentations to and with prospective lenders, underwriters, arrangers, investors and rating 

agencies, in each case, to the extent usual and customary for financings of a type similar to the Debt 

Financing or any Take-Out or Exchange Offering, as applicable, and reasonably required in connection 

with the Debt Financing or Take-Out or Exchange Offering, as applicable, and (B) cooperate with 

prospective lenders, arrangers, underwriters and investors in performing their due diligence (with all of 

the foregoing to be virtual at the Company’s or such Person’s request); 

(ii) (A) furnish Parent and its financing sources, as applicable, on a 

confidential basis with the Required Information as promptly as reasonably practicable following the 

reasonable request of Parent and (B) upon reasonable request by Parent, and as promptly thereafter as 

reasonably practical, periodically update any Required Information provided to Parent as may be 

necessary so such Required Information is Compliant; 

(iii) assist with the preparation of customary information memoranda, 

offering memoranda, registration statements, prospectuses, lender and investor presentations, rating 

agency presentations and other similar documents and materials that are usual and customary for 

financings of a type similar to the Debt Financing or any Take-Out or Exchange Offering, as applicable 

(including authorization letters authorizing the distribution of information regarding the Company and 

Company Subsidiaries to potential providers of the Debt Financing of any Take-Out or Exchange Offering 

and confirming the absence of material non-public information relating to the Company and the Company 

Subsidiaries), in each case solely with respect to information relating to the business of the Company and 

the Company Subsidiaries; 

(iv) assist Parent with the preparation of pro forma financial information 

and pro forma financial statements to the extent required by Regulation S-X or requested by Parent or its 

financing sources to be included in any marketing materials or offering documents of the type customary 

for financings of a type similar to the Debt Financing or any Take-Out or Exchange Offering, as applicable 

(provided that Parent shall be responsible for the preparation of any pro forma financial statements and 

related notes thereto); 

(v) using commercially reasonable efforts to cause the Company’s 

independent public accountants to provide, consistent with customary practice or the requirements of 

Regulation S-K: (A) customary auditor consents (including consents of accountants for use of their reports 

in any materials (including any registration statement) relating to the Debt Financing or any Take-Out or 

Exchange Offering) and/or Parent’s filing and reporting obligations with the SEC,(B) customary comfort 

letters (including “negative assurance” comfort and change period comfort) with respect to financial 

information relating to the Company and the Company Subsidiaries as reasonably requested by Parent or 

its financing sources and as customary for financings similar to the Debt Financing or any Take-Out or 

Exchange Offering and (C) participation in a reasonable number of accounting due diligence sessions; 

(vi) assist in the preparation, execution and delivery of customary 

definitive financing documentation (including, to the extent reasonably requested by Parent, officer’s 

certificates and schedules, in each case to the extent, and solely to the extent, such materials relate to 

information concerning the Company or the Company Subsidiaries) (provided that any obligations 

contained in such documents shall be effective no earlier than as of the Closing);  
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(vii) deliver customary payoff letters and provide for the release and 

termination of security interests against the Company and the Company Subsidiaries (including delivering 

prepayment or termination notices as required by the terms of any existing Indebtedness required to be 

repaid pursuant to this Agreement and delivering customary payoff letters contemplated by this 

Agreement and UCC-3 or equivalent financing statements or termination notices); 

(viii) provide, at least three (3) Business Days prior to the Closing Date, 

all documentation required by applicable “know your customer” and anti-money laundering Laws, 

including the USA PATRIOT Act and 31 C.F.R. § 1010.230, related to the Company and its Subsidiaries 

that has been requested of the Company in writing at least ten (10) Business Days prior to the Closing 

Date; 

(ix) cooperate in satisfying the conditions precedent to the Debt 

Financing and any Take-Out or Exchange Offering to the extent the satisfaction of such condition requires 

the cooperation of, or is within the control of, the Company or any Company Subsidiary, including by 

delivering at Closing share certificates, supplemental indentures, promissory notes and other instruments, 

and in each case transfer powers therefor, to Parent or its designee and preparing disclosure schedules, 

perfection certificates and other certificates and documents, in each case, as may be reasonably requested 

by Parent; and 

(x) taking all corporate and other organizational actions reasonably 

requested by Parent necessary to permit the Debt Financing and any Take-Out or Exchange Offering, as 

applicable, subject to the occurrence of the Closing Date. 

provided that (i) no such cooperation shall be required to the extent that it would (A) require the Company 

to take any action that in the good faith judgment of the Company unreasonably interferes with the ongoing 

business or operations of the Company and/or its Subsidiaries, (B) require the Company or any of its 

Subsidiaries to incur any fee, expense or other liability prior to the Effective Time for which it is not 

promptly reimbursed or indemnified by Parent, (C) cause any representation or warranty in this 

Agreement to be breached, (D) cause any condition to Closing to fail to be satisfied or otherwise cause 

any breach of this Agreement, (E) require any change in any fiscal period, (F) cause any breach of any 

applicable Law or any Contract to which the Company or any of its Subsidiaries is a party or (G) require 

the Company to provide or be responsible for (w) the preparation of  any pro forma financial information, 

(x) any description of all or any component of the Debt Financing or any Take-Out or Exchange Offering 

or (y) projections, risk factors and other forward-looking statements relating to any component of the Debt 

Financing or any Take-Out or Exchange Offering and (ii) the Company and its Subsidiaries shall not be 

required to (x) enter into, execute, or approve any agreement or other documentation prior to the Closing 

or agree to any change or modification of any existing agreement or other documentation that would be 

effective prior to the Closing (other than the execution of customary authorization and representation 

letters) and (y) deliver any certificate or take any other action that would reasonably be expected to result 

in personal liability to a director, officer or other personnel, deliver any legal opinion or otherwise provide 

any information or take any action to the extent it could result in (1) a loss or waiver of any privilege or 

(2) in the disclosure of any trade secrets, customer-specific data or competitively sensitive information 

not otherwise required to be provided under this Agreement or the violation of any confidentiality 

obligation; provided that the Company or such Company Subsidiary shall use commercially reasonable 

efforts to provide an alternative means of disclosing or providing such information, and in the case of any 

confidentiality obligation, Company shall, to the extent permitted by such confidentiality obligations, 

notify Parent if any such information that Parent has specifically identified and requested is being withheld 

as a result of any such obligation of confidentiality. 
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(e) Parent shall promptly, upon reasonable written request by the Company, (i) 

reimburse the Company and its Subsidiaries for all out-of-pocket costs and expenses incurred by the 

Company or its Subsidiaries and their respective Representatives in connection with the cooperation and 

assistance contemplated by Section 6.15(d) (including, to the extent incurred at the request or consent of 

Parent, professional fees and expenses of accountants, legal counsel and other advisors)  and (ii) indemnify 

and hold harmless the Company its Subsidiaries and its and their respective Representatives from and 

against any and all losses, damages, claims, costs and expenses (including reasonable and documented 

out-of-pocket attorneys’ fees and expenses) suffered or incurred as a result of the cooperation and 

assistance contemplated by this Section 6.15(e); provided that such indemnity shall not apply to any losses, 

damages, claims, costs and expenses (x) resulting from, or arising out of, the gross negligence, fraud, 

willful misconduct or material breach of this Agreement by or on the part of the Company, its subsidiaries 

and/or their respective Representatives and/or (y) constituting indirect, special, punitive or consequential 

damages. The Company hereby consents to the use of all of its and its Subsidiaries’ corporate logos, names 

and trademarks in connection with the Debt Financing and any Take-Out or Exchange Offering, provided 

that such logos, names and trademarks are used solely in a manner that is not intended to or reasonably 

likely to harm or disparage the Company or its Subsidiaries or the reputation or goodwill of the Company 

or any of its Subsidiaries. 

(f) Parent acknowledges and agrees that (i) the obtaining of the Debt Financing 

is not a condition to Closing and (ii) a breach of this Section 6.15 shall not constitute a material breach of 

the Company for purposes of Section 7.3(b) unless (x) Parent has provided the Company with notice in 

writing of such breach (with reasonable specificity as to the basis for any such breach) and the Company 

has failed to cure such breach in a timely manner and (y) such breach is the proximate cause of the Debt 

Financing not being consummated. 

Section 6.16 Stock Exchange De-listing; Exchange Act Deregistration. Parent shall, with 

the reasonable cooperation of the Company, take, or cause to be taken, all actions, and do or cause to be 

done all things, necessary, proper or advisable on its part under applicable Laws and rules and policies of 

the NYSE to enable the de-listing by the Surviving Corporation of the Company Common Stock from the 

NYSE and the deregistration of the Company Common Stock and other securities of the Company under 

the Exchange Act as promptly as practicable after the Effective Time. 

Section 6.17 Distribution Transaction Agreements. Following the execution of this 

Agreement, to the extent the Distribution is to be consummated in accordance with this Agreement 

(including Section 2.1), the Company shall prepare the Distribution Transaction Agreements to 

consummate the Separation and the Distribution in accordance with Section 6.17 of the Company 

Disclosure Letter and otherwise on terms that are customary for similar agreements. Subject to the 

limitations set forth in Section 6.7 (which shall apply to this Section 6.17 mutatis mutandis), the Company 

shall provide drafts of the Distribution Transaction Agreements to Parent and its Representatives 

reasonably in advance of filing forms of the Distribution Transaction Agreements with the SpinCo 

Registration Statement, shall make its applicable employees, representatives and advisors available to 

Parent’s Representatives a reasonable number of times upon reasonable prior notice (and during normal 

business hours) for purposes of discussing the draft Distribution Transaction Agreements, and shall 

consider in good faith the timely comments of Parent’s Representatives to such documents. To the extent 

the Distribution is to be consummated in accordance with this Agreement (including Section 2.1), subject 

to the conditions of this Agreement, prior to the Distribution, the Company and its applicable Subsidiaries, 

Parent and its applicable Subsidiaries and SpinCo and its applicable Subsidiaries shall enter into the 
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Distribution Transaction Agreements, in each case in form and substance consistent with the terms of this 

Agreement, including Section 6.17 of the Company Disclosure Letter. 

ARTICLE VII 

CONDITIONS TO CONSUMMATION OF THE MERGER  

Section 7.1 Mutual Closing Conditions. The obligations of each of the Parties to 

consummate the Merger and the obligations of the Company to consummate the Separation and the 

Distribution (if applicable) are conditioned upon the satisfaction at or prior to the Closing (or waiver by 

both the Company and Parent, to the extent permitted by applicable Law) of each of the following: 

(a) Stockholder Approval. The Company Stockholder Approval shall have 

been obtained in accordance with applicable Law and the Organizational Documents of the Company. 

(b) No Injunctions or Restraints. No Governmental Entity having jurisdiction 

over any Party shall have issued any order (whether preliminary, temporary or permanent) or taken any 

other action, in each case restraining, enjoining or otherwise prohibiting the consummation of the 

Transactions nor any Law shall be in effect that makes consummation of the Transactions illegal or 

otherwise prohibited.  

(c) Regulatory Approval. The waiting period (or any extension thereof) 

applicable to the Transactions under the HSR Act has expired or been terminated, and any agreement with 

any Governmental Entity not to close the transaction shall have expired or been terminated.  

Section 7.2 Additional Company Conditions to Closing. The obligation of the Company 

to consummate the Merger and the Separation and the Distribution (if applicable) is further conditioned 

upon satisfaction (or waiver by the Company) at or prior to the Closing of each of the following: 

(a) The representations and warranties of Parent and Merger Sub contained in 

this Agreement are true and correct as of the date of this Agreement and as of the Closing Date, as if made 

as of such time (except to the extent expressly made as of an earlier date, in which case as of such date), 

except where the failure of such representations and warranties to be so true and correct (without giving 

effect to any limitation as to “materiality” or “Parent Material Adverse Effect” set forth in any such 

representation or warranty) would not reasonably be expected to, individually or in the aggregate, have a 

Parent Material Adverse Effect.  

(b) Each and all of the agreements and covenants of Parent and the Parent 

Subsidiaries to be performed and complied with pursuant to this Agreement on or prior to the Effective 

Time have been duly performed and complied with in all material respects.  

(c) The Company shall have received a certificate of Parent signed by an 

executive officer of Parent, dated the Closing Date, confirming that the conditions in Section 7.2(a) and 

Section 7.2(b) have been satisfied. 

Section 7.3 Additional Parent Conditions to Closing. The obligation of Parent and 

Merger Sub to consummate the Merger is further conditioned upon satisfaction (or waiver by Parent) at 

or prior to the Closing of each of the following: 

(a) The representations and warranties of the Company contained in (i) this 

Agreement (other than those set forth in Section 4.2(a) and Section 4.8(a)) are true and correct as of the 
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date of this Agreement and as of the Closing Date (or, if this Agreement is terminated pursuant to Section 

8.1(c), as of the date of such termination), as if made as of such time (except to the extent expressly made 

as of an earlier date, in which case as of such date), except where the failure of such representations and 

warranties to be so true and correct (without giving effect to any limitation as to “materiality” or 

“Company Material Adverse Effect” set forth in any such representation or warranty) would not 

reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect, 

(ii) Section 4.2(a) are true and correct as of the date of this Agreement and as of the Closing Date (or, if 

this Agreement is terminated pursuant to Section 8.1(c), as of the date of such termination), as if made as 

of such time (except to the extent expressly made as of an earlier date, in which case as of such date), 

except for any immaterial inaccuracies, and (iii) Section 4.8(a) are true and correct as of the date of this 

Agreement and as of the Closing Date (or, if this Agreement is terminated pursuant to Section 8.1(c), as 

of the date of such termination), as if made as of such time, in the case of each of clauses (i), (ii) and (iii) 

of this Section 7.3(a), disregarding the Divestment Actions (including, for the avoidance of doubt, the 

Separation and the Distribution) or any effects thereof. 

(b) Each and all of the agreements and covenants of the Company and the 

Company Subsidiaries to be performed and complied with pursuant to this Agreement on or prior to the 

Effective Time have been duly performed and complied with in all material respects.  

(c) Parent shall have received a certificate of the Company signed by an 

executive officer of the Company, dated the Closing Date, confirming that the conditions in Section 7.3(a) 

and Section 7.3(b) have been satisfied.  

Section 7.4 Frustration of Closing Conditions. None of the Parties may rely, either as a 

basis for not consummating the Merger or for terminating this Agreement, on the failure of any condition 

set forth in Section 7.1, Section 7.2 or Section 7.3, as the case may be, to be satisfied if such failure was 

caused by such Party’s breach of any provision of this Agreement. 

ARTICLE VIII 

TERMINATION 

Section 8.1 Termination of Agreement. This Agreement may be terminated at any time 

prior to the Closing as follows:  

(a) by the mutual written consent of the Company and Parent in a written 

instrument;  

(b) by the Company or Parent, if any Governmental Entity having jurisdiction 

over any Party shall have issued a final nonappealable order or taken any other action, in each case 

permanently restraining, enjoining or otherwise prohibiting the consummation of the Transactions or any 

Law that permanently makes consummation of the Transactions illegal or otherwise prohibited shall be in 

effect; provided that the right to terminate this Agreement under this Section 8.1(b) shall not be available 

to the Company, on the one hand, or Parent, on the other hand, if such order or Law was primarily due to 

a breach by the Company, on the one hand, or either Parent or Merger Sub, on the other hand, of  this 

Agreement;  

(c) by Parent, if the Company has breached this Agreement, which breach 

would result in the failure of a condition set forth in Section 7.3(a) or Section 7.3(b) to be satisfied and 

such breach is incapable of being cured or, if capable of being cured, is not cured by the earlier of (x) the 
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Outside Date or (y) thirty (30) days following receipt by the Company of notice of such breach from 

Parent; provided that the right to terminate this Agreement pursuant to this Section 8.1(c) shall not be 

available if either Parent or Merger Sub is itself in breach of this Agreement, and which breach would 

result in the failure of a condition set forth in Section 7.2(a) or Section 7.2(b);  

(d) by the Company, if either Parent or Merger Sub has breached this 

Agreement, which breach would result in the failure of a condition set forth in Section 7.2(a) or Section 

7.2(b) to be satisfied and such breach is incapable of being cured or, if capable of being cured, is not cured 

by the earlier of (x) the Outside Date or (y) thirty (30) days following receipt by Parent of notice of such 

breach from the Company; provided that the right to terminate this Agreement pursuant to this Section 

8.1(d) shall not be available if the Company is itself in breach of in this Agreement, and which breach 

would result in the failure of a condition set forth in Section 7.3(a) or Section 7.3(b);  

(e) by the Company or Parent, if the Closing does not occur on or before 

January 13, 2024 (such date as may be extended pursuant to this Section 8.1(e), the “Outside Date”), 

provided that the right to terminate this Agreement pursuant to this Section 8.1(e) shall not be available 

to the Company, on the one hand, or Parent, on the other hand, if the failure of the Closing to occur prior 

to such time was primarily due to a material breach of the Company, on the one hand, or either Parent or 

Merger Sub, on the other hand, of this Agreement; provided, further, that if on such date the condition to 

Closing set forth in Section 7.1(b) (if the failure of such condition to be then satisfied is due to an Antitrust 

Law) or Section 7.1(c) shall not have been satisfied but all other conditions to Closing set forth in 

ARTICLE VII shall have been satisfied (or in the case of conditions that by their terms are to be satisfied 

at the Closing, shall be capable of being satisfied or waived by the Parties entitled to the benefit of such 

conditions at the Closing), excluding, in each case, any condition which has not been satisfied primarily 

due to Parent’s breach of this Agreement, the Outside Date may be extended by either Parent or the 

Company by written notice to the Company or Parent, respectively, for one or more 30-day periods not to 

exceed 270 days in the aggregate (inclusive of any other extensions by the other Party pursuant to this 

Section 8.1(e)), provided, further, however, that neither Parent, on the one hand, nor the Company, on the 

other hand, shall have the right to extend the Outside Date if either Parent or Merger Sub, on the one hand, 

or the Company, on the other hand, has as of such time failed to duly perform and comply with each and 

all of the agreements and covenants of such party to be performed and complied with pursuant to this 

Agreement in all material respects. 

(f) by Parent, if all of the Stockholder Consents have not been delivered by the 

Company by 5:01 PM EST on October 18, 2022; 

(g) by Parent prior to the time the Company Stockholder Approval is obtained, 

if (i) the Company Board or any committee thereof shall have effected a Company Change in 

Recommendation or (ii) the Company is in breach in any material respect of Section 6.4; or 

(h) by the Company, (i) if all conditions to Closing set forth in ARTICLE VII 

have been satisfied (or in the case of conditions that by their terms are to be satisfied at the Closing, are 

capable of being satisfied or waived by all parties entitled to the benefit of such conditions at the Closing) 

as of the date the Closing should have occurred pursuant to Section 2.3, (ii) the Company has irrevocably 

confirmed in writing that the Company stands ready, willing and able to consummate the Transactions 

and will consummate the Transactions if the Closing occurs, and (iii) Parent or Merger Sub has failed to 

consummate the Merger within three (3) Business Days following the later of (x) the date on which the 

Closing should have occurred pursuant to Section 2.3 and (y) delivery of such confirmation by the 

Company. 
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Section 8.2 Procedure Upon Termination. In the event of valid termination of this 

Agreement by Parent or the Company, or both, pursuant to Section 8.1, written notice thereof shall be 

given to the Other Party, and this Agreement will terminate, effective immediately upon delivery of such 

written notice to the Other Party, without further action by Parent or the Company.  

Section 8.3 Effect of Termination. In the event that this Agreement is validly terminated 

as provided in Section 8.1, each of the Parties will be relieved of its duties and obligations arising under 

this Agreement after the date of such termination and such termination will be without liability to Parent 

or the Company; provided that the agreements and obligations of the Parties set forth in Section 6.7(b), 

Section 6.15(e), this Section 8.3, Section 8.4 and ARTICLE IX (other than Section 9.14) hereof will 

survive any such termination and are enforceable hereunder; provided, further, that nothing in this 

Agreement shall release any Party from liability for fraud or any Willful Breach of any covenant or 

agreement contained herein occurring prior to termination, or as provided in the Confidentiality 

Agreement or the Clean Team Agreement, in which case the aggrieved Party shall be entitled to all rights 

and remedies available at law or in equity.  

Section 8.4 Fees and Expenses. 

(a) In the event that (A) prior to the termination of this Agreement, a Company 

Acquisition Proposal is publicly submitted, publicly proposed, publicly disclosed prior to, and not 

withdrawn prior to, the receipt of the Company Stockholder Approval, (B) this Agreement is terminated 

by the Company or Parent pursuant to Section 8.1(e) (Outside Date) prior to the receipt of the Company 

Stockholder Approval or Section 8.1(f) (Failure to Obtain Company Stockholder Approval) and (C) the 

Company enters into a definitive agreement with respect to, or consummates, a Company Acquisition 

Proposal within twelve (12) months after the date this Agreement is terminated, then the Company will 

pay (or cause to be paid) to Parent the Company Termination Fee upon the earliest date of when such 

definitive agreement is executed or such Company Acquisition Proposal is consummated. For purposes 

of this Section 8.4(a), any reference in the definition of Company Acquisition Transaction to “20%” shall 

be deemed to be to be a reference to “more than 50%.” 

(b) In the event this Agreement is terminated by Parent pursuant to Section 

8.1(f) (Failure to Obtain Company Stockholder Approval) or Section 8.1(g) (Company Change in 

Recommendation or Material Breach of Non-Solicit), the Company will pay (or cause to be paid) to Parent 

the Company Termination Fee within two (2) Business Days of termination of this Agreement.  

(c) In the event that: (i) Parent or the Company shall terminate this Agreement 

pursuant to Section 8.1(e) and, at the time of such termination, (x) the conditions set forth in Section 

7.1(a), Section 7.1(b), Section 7.3(a) and Section 7.3(b) have been satisfied (other than, in the case of 

Section 7.1(b), for the failure to be satisfied resulting from an injunction or order entered or issued by a 

Governmental Entity under any Antitrust Law or the adoption, enactment or promulgation by a 

Governmental Entity of any Antitrust Law) and (y) the condition set forth in Section 7.1(c) has not been 

satisfied or (ii) Parent or the Company shall terminate this Agreement pursuant to Section 8.1(b) as the 

result of an injunction or order entered or issued by a Governmental Entity under any Antitrust Law or the 

adoption, enactment or promulgation by a Governmental Entity of any Antitrust Law, or (iii) the Company 

shall terminate this Agreement pursuant to Section 8.1(h) or Parent or the Company shall terminate this 

Agreement pursuant to Section 8.1(e) at a time when the Company could have terminated this Agreement 

pursuant to Section 8.1(b) or Section 8.1(h), then in any such case Parent will pay to the Company the 

Parent Termination Fee (A) in the case of the termination by the Company, within two (2) Business Days 
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of termination of this Agreement or, (B) in the case of termination by Parent, contemporaneously with the 

termination of this Agreement.  

(d) As used herein, “Company Termination Fee” means a cash amount equal to 

$318,000,000. As used herein, “Parent Termination Fee” means a cash amount equal to $600,000,000.  

(e) Any payment of the Company Termination Fee or the Parent Termination 

Fee will be made in cash by wire transfer of same day funds to an account designated in writing by the 

recipient of such payment. In no event shall Parent be entitled to receive more than one payment of the 

Company Termination Fee in connection with this Agreement. In no event shall the Company be entitled 

to receive more than one payment of the Parent Termination Fee in connection with this Agreement. 

(f) Each of the Parties acknowledges that the provisions of this Section 8.4 are 

an integral part of the Transactions and that, without these agreements, the Other Party would not enter 

into this Agreement; accordingly, if the Company or Parent fails to promptly pay the Company 

Termination Fee or Parent Termination Fee required to be paid by such Party pursuant to this Section 8.4, 

interest shall accrue on such amount from the date such payment was required to be paid pursuant to the 

terms of this Agreement until the date of payment at an annual rate equal to the prime rate set forth in The 

Wall Street Journal in effect on the date such payment was required to be made, and if, in order to obtain 

such payment, Parent or the Company, as applicable, commences a Proceeding that results in judgment 

for Parent or the Company, as applicable for such amount, the Party obligated to make such payment shall 

pay the Other Party its reasonable out-of-pocket costs and expenses (including reasonable attorneys’ fees 

and expenses) incurred in connection with such Proceeding. 

(g) Subject to Section 8.3, and Section 9.9, (i) in the event that this Agreement 

is terminated under circumstances where the Company Termination Fee is payable pursuant to this Section 

8.4, the payment of the Company Termination Fee (and any amounts payable pursuant to Section 8.4(f)) 

shall be the sole and exclusive remedy of Parent and Merger Sub against the Company for all losses and 

damages suffered as a result of the failure of the Transactions to be consummated or for a breach or failure 

to perform hereunder or otherwise, and upon payment of such amount, none of the Company, the 

Company Subsidiaries or any of their respective Representatives shall have any further liability or 

obligation relating to or arising out of this Agreement or the Transactions and (ii) in the event that this 

Agreement is terminated under circumstances where the Parent Termination Fee is payable pursuant to 

this this Section 8.4, the payment of the Parent Termination Fee (and any amounts payable pursuant to 

Section 8.4(f)) and the expense reimbursement and indemnification pursuant to Section 6.15(e) shall be 

the sole and exclusive remedy of the Company for all losses and damages suffered as a result of the failure 

of the Transactions to be consummated or for a breach or failure to perform hereunder or otherwise, and 

upon payment of such amount, none of the Parent, the Parent Subsidiaries or the Debt Financing Sources 

or any of their respective Representatives shall have any further liability or obligation relating to or arising 

out of this Agreement or the Transactions. 

ARTICLE IX 

MISCELLANEOUS 

Section 9.1 Amendments and Waivers. At any time prior to the Effective Time, any 

provision of this Agreement may be amended or waived if, and only if, such amendment or waiver is in 

writing and signed, in the case of an amendment, by the Company, Parent and Merger Sub or, in the case 

of a waiver, by the Party against whom the waiver is to be effective; provided, however, that following 

receipt of either Common Stockholder Approval or the Preferred Stockholder Approval, if any such 
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amendment or waiver shall by applicable Law or in accordance with the rules and regulations of the NYSE 

require the further approval by the stockholders of the Company the effectiveness of such amendment or 

waiver shall be subject to the approval of the stockholders of the Company. Notwithstanding the 

foregoing, no failure or delay by the Company or Parent in exercising any right hereunder shall operate as 

a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise of 

any other right hereunder. Subject to Section 8.4(g), the rights and remedies herein provided shall be 

cumulative and not exclusive of any rights or remedies provided by applicable Law. 

Section 9.2 Counterparts. This Agreement may be executed in any number of 

counterparts, each of which is an original, and all of which, when taken together, constitute one 

Agreement. Delivery of an executed signature page of this Agreement by facsimile or other customary 

means of electronic transmission (e.g., “pdf”) will be effective as delivery of a manually executed 

counterpart hereof. 

Section 9.3 Notices. Any notices or other communications required or permitted under, 

or otherwise given in connection with, this Agreement shall be in writing and shall be deemed to have 

been duly given (i) when delivered or sent if delivered in person, (ii) on the fifth (5th) Business Day after 

dispatch by registered or certified mail, (iii) on the next Business Day if transmitted by national overnight 

courier or (iv) on the date delivered if sent by email (provided that confirmation of email transmission is 

obtained), in each case as follows (or at such other address for a Party as shall be specified by like notice): 

(a) If to Parent or Merger Sub, to:  

The Kroger Co. 

  1014 Vine St, Cincinnati, OH 45202 

  Attention: Christine S. Wheatley, Group Vice President, Secretary, and 

  General Counsel 

  E-mail: christine.wheatley@kroger.com 

with a copy (which does not constitute notice) to:  

Weil, Gotshal & Manges LLP 

767 Fifth Avenue 

New York, NY 10153 

Attention: Michael J. Aiello; Sachin Kohli 

Email: michael.aiello@weil.com; sachin.kohli@weil.com 

 

(b) If to the Company, to:  

Albertsons Companies, Inc.  

250 E Parkcenter Blvd. 

Boise, ID 83706 

Attention: Juliette Pryor, Executive Vice President and General Counsel 

E-mail: juliette.pryor@albertsons.com 

 

with a copy (which does not constitute notice) to:  

Jenner & Block LLP 

1155 Avenue of the Americas 
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New York, NY 10036-2711 

Attention: Kevin T. Collins, Alexander J. May and Edward L. Prokop 

Email: kcollins@jenner.com, amay@jenner.com and 

eprokop@jenner.com 

Section 9.4 Assignment. Neither this Agreement nor any of the rights, interests or 

obligations hereunder shall be assigned, in whole or in part, by operation of Law or otherwise, by any of 

the Parties without the prior written consent of the Other Party, except that (a) Merger Sub may assign, in 

its sole discretion, any of or all its rights, interests and obligations under this Agreement to any wholly 

owned Subsidiary of Parent, (b) Parent may assign any of its rights (but not delegate any of its obligations) 

under this Agreement to one or more wholly owned Subsidiaries of Parent but, in each case, no such 

assignment shall relieve Parent of any of its obligations hereunder and (c) the Company may assign any 

of its rights (but not delegate any of its obligations) under Section 8.4 to one or more wholly owned 

Subsidiaries, but no such assignment shall relieve the Company of any of its obligations hereunder. Any 

purported assignment not permitted under this Section 9.4 shall be null and void. 

Section 9.5 Entire Understanding: No Third-Party Beneficiaries. This Agreement, 

together with the Confidentiality Agreement, the Clean Team Agreement and any other documents and 

instruments executed pursuant hereto, constitutes the entire agreement and understanding of the Parties 

with respect to the matters therein and herein and supersedes all prior agreements and understandings on 

such matters. The provisions of this Agreement are binding upon and inure to the benefit of the Parties 

hereto and, subject to Section 9.4, their respective successors and assigns.  No provision of this Agreement 

is intended to confer any rights, benefits, remedies, obligations or liabilities hereunder upon any Person 

other than the Parties hereto and their respective successors except following the Effective Time, except 

(i) as provided in Section 6.11 (which will be to the benefit of the Persons referred to in such Section), 

(ii) for the rights of the Company to pursue, on behalf of the holders of Company Common Stock, damages 

(including damages incurred or suffered by the holders of Company Common Stock in the event such 

holders of Company Common Stock would not receive the benefit of the bargain negotiated by the 

Company on their behalf as set forth in this Agreement) in the event of Parent’s breach of this Agreement, 

(iii) for following the Effective Time, the rights of holders of Company Common Stock and holders of 

Company Preferred Stock to receive the Merger Consideration and, as the case may be, the Pre-Closing 

Dividend, and (iv) for following the Effective Time, the rights of holders of Company Equity Awards to 

receive as the treatment provided for in Section 3.2 and (v) as provided in Section 9.8 (which will be to 

the benefit of the Persons referred to in such Section). 

Section 9.6 Severability. Any term or provision of this Agreement that is invalid, illegal 

or unenforceable in any jurisdiction will, as to that jurisdiction, be ineffective only to the extent of such 

invalidity, illegality or unenforceability, without affecting in any way the remaining provisions of this 

Agreement in such jurisdiction or rendering that or any other provision of this Agreement invalid, illegal 

or unenforceable in any other jurisdiction. If a final Judgment of a court of competent jurisdiction declares 

that any term or provision of this Agreement is invalid or unenforceable, the Parties agree that the court 

making such determination shall have the power to limit such term or provision, to delete specific words 

or phrases or to replace such term or provision with a term or provision that is valid and enforceable and 

that comes closest to expressing the intention of the invalid or unenforceable term or provision, and this 

Agreement shall be valid and enforceable as so modified. In the event such court does not exercise the 

power granted to it in the prior sentence, the Parties agree to replace such invalid or unenforceable term 

or provision with a valid and enforceable term or provision that will achieve, to the extent possible, the 

economic, business and other purposes of such invalid or unenforceable term or provision.  
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Section 9.7 Governing Law; Venue; Waiver of Jury Trial.  

(a) This Agreement, and all claims or causes of action (whether at Law, in 

contract or in tort or otherwise) that may be based upon, arise out of or relate to this Agreement, or the 

negotiation, execution or performance of this Agreement, shall be governed by and construed in 

accordance with the laws of the State of Delaware, without giving effect to the principles of conflicts of 

law thereof.  

(b) The Parties irrevocably submit to the jurisdiction of the Court of Chancery 

of the State of Delaware or, if the Court of Chancery of the State of Delaware lacks jurisdiction over such 

matter, the Superior Court of the State of Delaware and the federal courts of the United States of America 

located in the State of Delaware, in connection with any dispute that arises in respect of this Agreement 

and the documents referred to in this Agreement or in respect of the Transactions, and hereby waive, and 

agree not to assert, as a defense in any action, suit or proceeding for interpretation or enforcement hereof 

or any such document that it is not subject thereto or that such action, suit or proceeding may not be 

brought or is not maintainable in said courts or that venue thereof may not be appropriate or that this 

Agreement or any such document may not be enforced in or by such courts, and the Parties irrevocably 

agree that all claims with respect to such action, suit or proceeding shall be heard and determined 

exclusively by such a Delaware state or federal court. The Parties hereby consent to and grant any such 

court jurisdiction over the person of such parties and over the subject matter of such dispute and agree that 

mailing of process or other papers in connection with such action, suit or proceeding in the manner 

provided in Section 9.3 or in such other manner as may be permitted by Law shall be valid and sufficient 

service thereof.  

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 

CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE 

COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH PARTY HEREBY 

IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE 

TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY 

ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS. EACH 

PARTY CERTIFIES AND ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT OR 

ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 

THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO 

ENFORCE THE FOREGOING WAIVER; (II) SUCH PARTY UNDERSTANDS AND HAS 

CONSIDERED THE IMPLICATIONS OF THE FOREGOING WAIVER; (III) SUCH PARTY MAKES 

THE FOREGOING WAIVER VOLUNTARILY AND (IV) SUCH PARTY HAS BEEN INDUCED TO 

ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND 

CERTIFICATIONS IN THIS Section 9.7.  

Section 9.8 No Recourse. Notwithstanding anything that may be expressed or implied 

in this Agreement, or the Distribution Transaction Agreements or any document, certificate or instrument 

delivered in connection herewith or otherwise (together, the “Transaction Documents”), each Party 

acknowledges and agrees, on behalf of itself and its respective Related Persons, that all Proceedings that 

may be based upon, in respect of, arise under, out of, by reason of, be connected with, or relate in any 

manner to (a) this Agreement or any Transaction Document or the Transactions, (b) the negotiation, 

execution or performance of this Agreement or any other Transaction Document (including any 

representation or warranty made in, in connection with, or as an inducement to, any of the foregoing 

documents), (c) any breach or violation of this Agreement or any other Transaction Document and (d) the 

failure of the Transactions to be consummated, in each case may be made only against (and are those 
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solely of) the Persons that are expressly identified Parties, as applicable.  In furtherance and not in 

limitation of the foregoing, each Party acknowledges and agrees, on behalf of itself and its respective 

Related Persons, that no recourse under this Agreement or any other Transaction Document or in 

connection with any Transactions shall be sought or had against any such other Person and no such other 

Person shall have any Liabilities (whether in contract or in tort, in law or in equity or otherwise, or granted 

by statute or otherwise, whether by or through attempted piercing of the corporate, partnership, limited 

partnership or limited liability company veil or any other theory or doctrine) of any nature whatsoever 

arising under, out of, in connection with or related in any manner to the items in the preceding clauses (a) 

through (d), it being expressly agreed and acknowledged that no personal liability or Liabilities 

whatsoever shall attach to, be imposed on or otherwise be incurred by any direct or indirect, past, present 

or future shareholder, equity holder, controlling person, member, partner (limited or general), manager, 

director, officer, employee, lender, financing source (including, in the case of Parent, Merger Sub, and 

their respective Affiliates, the Debt Financing Sources), Affiliate, agent or other representative of any 

Party or any Affiliate of any Party (collectively, with such Person’s assignees, successors and assigns, the 

“Related Persons”), through Parent, Merger Sub, the Company, its Subsidiaries or otherwise, whether by 

or through attempted piercing of the corporate, partnership, limited partnership or limited liability 

company veil, by or through a claim by or on behalf of any party hereto, as applicable, by the enforcement 

of any assessment or by any legal or equitable actions, suits, claims, investigations or proceedings, by 

virtue of any Law, or otherwise, except for (i) claims against any Person that is party to, and solely 

pursuant to the express terms and conditions of, the applicable Transaction Document(s), (ii) claims 

against any Person that is party to, and solely pursuant to the express terms and conditions of the 

Confidentiality Agreement, and (iii) claims Parent or Merger Sub may, in their sole discretion, assert 

against the Debt Financing Sources pursuant to the express terms and conditions of the Debt Commitment 

Letter.  

Section 9.9 Specific Performance. The Parties agree that irreparable damage, for which 

monetary damages or other legal remedies, even if available, would not be an adequate remedy, would 

occur in the event that any of the provisions of this Agreement were not performed (including failing to 

take such actions as are required of it hereunder to consummate this Agreement) in accordance with their 

specific terms or were otherwise breached by the Parties. It is accordingly agreed that the Parties shall be 

entitled to an injunction or injunctions, or any other appropriate form of specific performance or equitable 

relief, to prevent breaches or threatened breaches of this Agreement and to enforce specifically the terms 

and provisions of this Agreement in the Court of Chancery of the State of Delaware or, if the Court of 

Chancery of the State of Delaware lacks jurisdiction over such matter, the Superior Court of the State of 

Delaware and the federal courts of the United States of America located in the State of Delaware, without 

proof of damages or otherwise, this being in addition to any other remedy to which they are entitled at law 

or in equity. Each Party agrees not to raise any objections to the availability of the equitable remedy of 

specific performance and further agrees not to assert that a remedy of specific enforcement is 

unenforceable, invalid, contrary to law or inequitable for any reason, nor to assert that a remedy of 

monetary damages would provide an adequate remedy for any such breach. Each Party further agrees that 

neither the Other Party nor any other Person shall be required to obtain, furnish or post any bond or similar 

instrument in connection with or as a condition to obtaining any remedy referred to in this Section 9.9, 

and each party irrevocably waives any right it may have to require the obtaining, furnishing or posting of 

any such bond or similar instrument.  

Section 9.10 Transfer Taxes. All transfer, documentary, sales, use, stamp, registration 

and other such Taxes and fees (including penalties and interest) incurred by Parent, the Company or any 

Company Subsidiary in connection with the Merger shall be paid (or shall be caused to be paid) by the 
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Surviving Corporation when due. Any such transfer taxes shall be paid using the Company or any 

Company Subsidiary’s cash or cash equivalents on hand measured as of the Closing Date prior to the 

Closing. 

Section 9.11 Expenses. Except as otherwise provided in this Agreement, each Party shall 

pay its own expenses incident to preparing for, entering into and carrying out this Agreement and the 

consummation of the Transactions. 

 

Section 9.12 Incorporation of Exhibits. The Company Disclosure Letter, the Parent 

Disclosure Letter and all Exhibits and schedules attached hereto and referred to herein are hereby 

incorporated herein and made a part hereof for all purposes as if fully set forth herein. 

Section 9.13 Company Disclosure Letter References. All capitalized terms not defined 

in the Company Disclosure Letter shall have the meanings assigned to them in this Agreement.  The 

Company Disclosure Letter shall, for all purposes in this Agreement, be arranged in numbered and lettered 

parts and subparts corresponding to the numbered and lettered sections and subsections contained in this 

Agreement.  Each item disclosed in the Company Disclosure Letter shall constitute an exception to or, as 

applicable, disclosure for the purposes of, the representations and warranties (or covenants, as applicable) 

to which it makes express reference and shall also be deemed to be disclosed or set forth for the purposes 

of every other part in the Company Disclosure Letter relating to the Company’s representations and 

warranties (or covenants, as applicable) set forth in this Agreement to the extent a cross-reference within 

the Company Disclosure Letter is expressly made to such other part in the Company Disclosure Letter, as 

well as to the extent that the relevance of such item as an exception to or, as applicable, disclosure for 

purposes of, such other section of this Agreement is reasonably apparent from the face of such disclosure.  

The listing of any matter on the Company Disclosure Letter shall not be deemed to constitute an admission 

by the Company, or to otherwise imply, that any such matter is material, is required to be disclosed by the 

Company under this Agreement or falls within relevant minimum thresholds or materiality standards set 

forth in this Agreement.  No disclosure in the Company Disclosure Letter relating to any possible breach 

or violation by the Company of any Contract or Law shall be construed as an admission or indication that 

any such breach or violation exists or has actually occurred.  In no event shall the listing of any matter in 

the Company Disclosure Letter be deemed or interpreted to expand the scope of the Company’s 

representations, warranties, covenants or agreements set forth in this Agreement. 

Section 9.14 Survival. The representations and warranties contained in this Agreement 

or in any certificates or other documents delivered prior to or as of the Effective Time shall survive until 

(but not beyond) the Effective Time. The covenants and agreements of the Parties (including the Surviving 

Corporation) that by their terms contemplate performance following the Effective Time shall survive the 

Effective Time without limitation (except for those which, by their terms, contemplate a shorter survival 

period). 

Section 9.15 Certain Financing Provisions. Notwithstanding anything in this Agreement 

to the contrary, each of the Company on behalf of itself and its Subsidiaries and its Affiliates, and their 

respective directors, officers, employees, consultants, financial advisors, accountants, legal counsel, 

investment bankers and other agents, advisors and representatives (collectively, the “Company Parties”) 

hereby: (a) agrees that any suit, action or proceeding, whether in law or in equity, whether in contract or 

in tort or otherwise, directly involving any Debt Financing Source Related Party, arising out of or relating 

to this Agreement, the Debt Financing or any of the agreements (including any of the Debt Letters and 

any definitive documentation) entered into with respect to the Debt Financing or any Take-Out or 

Exchange Offering or any of the transactions contemplated hereby or thereby or the performance of any 
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services thereunder shall be subject to the exclusive jurisdiction of any federal or state court in the County 

of New York, New York, so long as such forum is and remains available, and any appellate court thereof 

and each party hereto irrevocably submits itself and its property with respect to any such suit, action or 

proceeding to the exclusive jurisdiction of such court; (b) agrees that any such suit, action or proceeding 

shall be governed by the laws of the State of New York (without giving effect to any conflicts of law 

principles that would result in the application of the laws of another state), except as expressly otherwise 

provided in any applicable Debt Letter or other applicable definitive document relating to the Debt 

Financing; (c) agrees not to bring or support or permit any Company Party to bring or support any suit, 

action or proceeding of any kind or description, whether in law or in equity, whether in contract or in tort 

or otherwise, against any Debt Financing Source Related Party in any way arising out of or relating to this 

Agreement, the Debt Financing (including any Take-Out or Exchange Offering), any Debt Letter or any 

definitive documentation relating thereto or any of the transactions contemplated hereby or thereby or the 

performance of any services thereunder in any forum other than any federal or state court in the County 

of New York, New York; (d) irrevocably waives, to the fullest extent that it may effectively do so, the 

defense of an inconvenient forum to the maintenance of such suit, action or proceeding in any such court; 

(e) knowingly, intentionally and voluntarily waives to the fullest extent permitted by applicable law trial 

by jury in any suit, action or proceeding brought against any Debt Financing Source Related Party in any 

way arising out of or relating to this Agreement, the Debt Financing (including any Take-Out or Exchange 

Offering), any Debt Letter or any definitive documentation relating thereto or any of the transactions 

contemplated hereby or thereby or the performance of any services thereunder; (f) agrees that none of the 

Debt Financing Source Related Parties will have any liability to any of the Company Parties relating to or 

arising out of this Agreement, the Debt Financing (including any Take-Out or Exchange Offering), any 

Debt Letter or any definitive documentation relating thereto or any of the transactions contemplated 

hereby or thereby or the performance of any services thereunder, whether in law or in equity, whether in 

contract or in tort or otherwise; and (g) agrees that (and each other party hereto agrees that) the Debt 

Financing Source Related Parties are express third party beneficiaries of, and may enforce, any of the 

provisions of this Section 9.15, and such provisions and the definition of “Debt Financing Source” and 

“Debt Financing Source Related Parties” shall not be amended in any way adverse to any Debt Financing 

Source Related Party without the prior written consent of each of the Debt Financing Sources. 

Notwithstanding the foregoing, nothing in this Section 9.15 shall in any way limit or modify the rights 

and obligations of the Parent and Merger Sub under this Agreement or any Debt Financing Source Related 

Party’s obligations, if any, to Parent and Merger Sub (solely to the extent Merger Sub is party thereto) 

and, from and after the Effective Time, the Surviving Corporation and its Subsidiaries (solely to the extent 

the Surviving Corporation or such Subsidiary is a party thereto) under the Debt Letters, the Debt Financing 

or any of the agreements entered into in connection with the Debt Financing. 

[Signature pages follow] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

in counterparts by their duly authorized officers, all as of the day and year first written above.  

ALBERTSONS COMPANIES, INC. 

By: /s/ Vivek Sankaran 

Name:  Vivek Sankaran 

Title:    Chief Executive Officer 

THE KROGER CO. 

By: /s/ W. Rodney McMullen 

Name:  W. Rodney McMullen 

Title:    Chairman of the Board and 

Chief Executive Officer 

KETTLE MERGER SUB, INC. 

By: /s/ Christine S. Wheatley 

Name:  Christine S. Wheatley 

Title:    President 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DISTRICT OF COLUMBIA, et al., 

 Plaintiffs,  

  v.  

THE KROGER CO., et al., 

 Defendants. 

    Case No. 1:22-cv-3357 (CJN) 

SUPPLEMENTAL DECLARATION OF PROFESSOR MICHAEL STEVEN 
WEISBACH  

I, Michael Steven Weisbach, of Columbus, Ohio, declare: 

1. I submit this declaration in support of Plaintiffs the District of Columbia, the State of

California, and the State of Illinois’ (“Plaintiffs”) Motion for a Preliminary

Injunction.

2. I have been asked by Plaintiffs to review and respond to the December 8, 2022

declarations of Sharon McCollam and Professor David Smith. The opinions I offer

are based on my review of these and other materials identified below, as well as my

decades of teaching, researching, and publishing on corporate finance, economics,

private equity, and other related topics.

3. Ms. McCollam’s and Professor Smith’s new declarations discuss and attempt to

respond to the issues I have identified in my reports, namely my concern about

Albertsons’ liquidity and the extent to which it would be sufficient should Albertsons
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have a major shock to its business. However, neither addresses a point I made in my 

first declaration: that issuing the Special Dividend threatens Albertsons’ “ability to 

come up with capital at short notice,” particularly given the threat of a recession. 

4. Future cash flows are not accessible until they are in Albertsons’ bank accounts, 

meaning that until Albertsons replenishes the $4 billion that it intends to spend on the 

Special Dividend, its diminished liquidity from issuing the Dividend will affect its 

ability to compete and leave it vulnerable to unforeseen negative shocks. Unless and 

until the $4 billion it is spending on the Special Dividend is recouped, meeting its 

liquidity needs will require it to divert cash from other uses, including investments in 

competition. 

I. If Albertsons Issues the Special Dividend, It Will Have to Divert Cash from Its 

Investments in Remaining Competitive to Meet Unanticipated Capital Needs. It 

Cannot Simply Access Future Cash Flows. 

5. The essential problem with the claims Ms. McCollam and Professor Smith made in 

their earlier declarations was that, taking Albertsons’ stated liquidity needs of $6 

billion for the coming year as given, neither had identified a plausible metric of the 

cash Albertsons would generate that, when added to its remaining $500 million in 

cash and $2.5 billion from its revolving credit facility, resulted in more than $6 

billion.  

6. Professor Smith now argues that Albertsons will have sufficient liquidity because of 

its operating cash flows. However, neither he nor Ms. McCollam responds to my 

initial point that issuing the Special Dividend threatens Albertsons’ “ability to come 
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up with capital at short notice,” particularly given the threat of a recession.1 Professor 

Smith and Ms. McCollam focus their analyses on whether Albertsons will generate 

enough liquidity over the course of an entire fiscal year to meet its anticipated 

liquidity needs, rather than whether Albertsons will have enough liquidity during that 

fiscal year to respond to unanticipated liquidity needs. Albertsons’ issuance of the 

Special Dividend will limit its ability to respond to unanticipated liquidity needs, if 

they are sufficiently large.  

7. Albertsons’ actions at the beginning of the Covid pandemic illustrate the problem. In 

early 2020, it borrowed $2 billion from its revolving credit facility to “increase its 

cash position and preserve flexibility” in light of the uncertainty the pandemic had 

caused.2 It undertook this transaction despite the fact that its operating cash flow for 

that fiscal year, $3.9 billion, was significantly more than the $2 billion it needed.3 

This is because the $3.9 billion that were ultimately generated from cash flows were 

only received over the course of the entire year—this money was not sitting in 

Albertsons’ bank accounts on January 1, waiting to be accessed. 

8. The same issue is present here. After Albertsons issues the Special Dividend, 

Albertsons, even based on its new and supposedly improved analysis, will need to 

recoup its cash holdings and pay down its borrowings from revenue generated over 

the entire year. Thus, for at least a substantial portion of that year, Albertsons will 

have insufficient liquidity and will be essentially gambling that it will earn enough 

cash to pay for its continued operations before expenses—foreseen and unforeseen—

 
1 Weisbach Decl. 11/2 [ECF No. 3-2] ¶ 9. 
2 Albertsons Form 10-K for fiscal year ending Feb. 26, 2022 at 84. 
3 Id. at 55. 
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arise. If it does not, it will have to meet its liquidity needs by stanching the flow of 

money out of the firm, such as by lowering its spending on customer loyalty 

programs, promotions, and employee wages, all of which will result in it being a 

weaker competitor. 

9. It is my opinion that issuing the Special Dividend when a recession is looming, when

the Merger Agreement constrains Albertsons’ ability to raise cash, and when

Albertsons suffers from a low credit rating will render it less able to meet anticipated

needs and stay competitive if there are substantial cash flow shocks during the

regulatory review of its proposed merger with Kroger.

I declare under penalty of perjury that the foregoing is true and correct. 

_________________________ 

Michael Steven Weisbach 

Executed December 9, 2022 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

DISTRICT OF COLUMBIA 

400 Sixth Street N.W. 

Washington D.C. 20001, 

STATE OF CALIFORNIA 

300 S Spring Street, Suite 1702 

Los Angeles, CA 90013, and 

Case No. 1:22-cv-3357 

STATE OF ILLINOIS 

100 W. Randolph St. 

Chicago, IL 60601, 

Plaintiffs, 

v. 

THE KROGER CO. 

1014 Vine Street 

Cincinnati, OH 45202, 

And 

ALBERTSONS COMPANIES, INC. 

250 E Park Center Blvd. 

Boise, ID 83706 

Defendants. 

DECLARATION OF PROFESSOR DAVID C. SMITH 

I, David C. Smith, state and declare as follows: 
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I. Qualifications 

1. I am the Virginia Bankers Association Professor of Commerce at the University of 

Virginia, McIntire School of Commerce.  My research includes the areas of securities 

pricing and portfolio performance, corporate valuation, corporate finance and capital 

raising, corporate restructuring and reorganization, corporate governance, and 

financial institutions.  Appendix A contains my resume and a list of my published 

articles.  Appendix B contains a list of cases in which I offered testimony over the last 

four years.   

2. I earned a Doctor of Philosophy in Finance from the Kelley School of Business at 

Indiana University, have presented my research at universities and conferences 

around the world, and have published in leading academic journals, including the 

Journal of Accounting Research, Journal of Finance, Journal of Financial Economics, 

Journal of Econometrics, and Review of Financial Studies.  I have received 

competitive research grants from the American Bankruptcy Institute, the National 

Bureau of Economic Research, and the Research Council of Norway.  Prior to joining 

the University of Virginia faculty, I was an economist in the International Finance 

Division of the Federal Reserve Board in Washington, D.C., and before that, an 

assistant professor of finance at the Norwegian School of Management in Oslo, 

Norway. 

3. I have a background in the empirical analysis of financial data using statistics.  I 

specialize in corporate finance and valuation with an emphasis on corporate credit 

and bankruptcy.  I have taught undergraduate and graduate level courses in corporate 

finance, corporate valuation, fixed income, and corporate restructuring, and Ph.D. 
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level courses in empirical asset pricing methodologies, econometrics, and market 

microstructure.  I have also taught corporate credit and restructuring to incoming 

analyst and associate classes at investment banks in New York 

4. Nearly all of my published research involves the empirical analysis of financial data, 

across both public and private companies, U.S. and non-U.S. companies, and small 

and large firms.  My published research includes an analysis of the financial impact 

of so-called “dividend recapitalizations” – lump sum payouts of dividends financed 

by new debt -- using a sample of sample of 2,151 speculative grade borrowers.1   I 

have also collected and analyzed data from over 3,700 credit agreements of public 

corporations and tracked the impact of more than 3,500 disclosed debt covenant 

violations on corporate borrower behavior.2 

5. In preparing this report, I have relied upon my education and experience in corporate 

credit, valuation, and corporate restructuring; documents filed in this matter; publicly 

available information, such as filings with the Securities and Exchange Commission, 

academic articles, analyst reports, public press, and other materials.  The materials 

that I have relied upon as part of this engagement are set forth in Appendix C.  My 

work in this matter is ongoing, and I reserve the right to update my analysis or revise 

my conclusions if additional documents or information becomes available to me. 

 
1 Hotchkiss, Edith S., et al. (2021), “Private Equity and the Resolution of Financial Distress,” The Review of 

Corporate Finance Studies, 10(4), pp. 694–747 (“Hotchkiss et al. (2021)”).    
2 Nini, Greg et al. (2009), “Creditor Control Rights and Firm Investment Policy,” Journal of Financial Economics, 

92(3), pp.  400–420; Nini, Greg et al. (2012), “Creditor Control Rights, Corporate Governance, and Firm Value,” 

The Review of Financial Studies, 25(6), pp. 1713–1761. 
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II. Assignment 

6. I have been asked by counsel for Albertsons Companies, Inc. (“Albertsons” or the 

“Company”) to review the Declaration of Professor Michael Steven Weisbach (the 

“Weisbach Declaration”) in the above-captioned action, submitted in support of the 

motion for the Temporary Restraining Order (the “TRO”) in connection with issuing 

the dividend declared by Albertsons on October 13, 2022 (the “Special Dividend”). 

III. Summary of Opinions: Prof. Weisbach’s generic opinions ignore Albertsons’ 

specific financial condition, which strongly supports issuing the Special Dividend.  

7. First, Prof. Weisbach’s opinion is totally generic and unsupported by any serious 

financial analysis of Albertsons’ financial condition.  In particular, Prof. Weisbach 

does not consider the fact that Albertsons generates free cash flow as a result of its 

substantial operating revenues, which are projected to exceed $75 billion next year.  

Weisbach also does not consider the fact that even after paying the Special Dividend, 

the Company will have access to approximately $3 billion in liquidity, which is a 

substantial amount relative to the Company’s history and to its current cash expenses.   

8. Second, Prof. Weisbach’s opinion that Albertsons could have difficulty raising capital 

in a volatile economy is similarly unsupported by any analysis of Albertsons’ 

financial condition in particular, or by comparison to other companies.  Instead, 

Weisbach makes only the very general statement that in a downturn, a speculative 

grade company could find it more difficult to raise capital than an investment grade 

firm.   

9. Third, Prof. Weisbach ignores the fact that companies like Albertsons have good 

business reasons to return capital to their investors. 
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10. Considering all of the above, it is my opinion that Albertsons could easily afford to 

pay the Special Dividend and that payment of such would not prevent it from 

remaining competitive or otherwise harm the Company.  This conclusion is well 

supported, as noted below, including by the fact that the market price of Albertsons’ 

bonds has remained the same both before and after the Special Dividend 

announcement. 

IV. Albertsons’ Historical and Pro Forma Financial Ratios Demonstrate That It Is A 

Thriving Company 

11. Prof. Weisbach asserts that the proposed pre-closing dividend payment “likely will 

limit Albertsons' ability to compete” (p.6), that “Albertsons’ special dividend will 

reduce its liquidity at a time when standard financial advice for a firm like Albertsons 

is to maintain or increase their liquidity” (p.9), and that, in his opinion, “Albertsons 

will lower its ability to secure access to capital in the near term if it pays the Pre-

Closing Dividend on November 7 as planned” (p.9). 

12. Prof. Weisbach provides zero analysis specific to Albertsons or its financial condition 

to support his assertions.3  He refers to “standard financial advice,” but provides no 

analysis specific to Albertsons, its financial position, capital structure, or the market 

in which it operates.  In particular, Prof. Weisbach offers no evidence on Albertsons’ 

ability to compete, maintain or increase liquidity, or secure access to capital.  His 

opinion is too generic to shed any light on Albertsons’ position after payment of the 

 
3 Prof. Weisbach provides no analysis but simply relays  the Companys estimates that it would require $6 billion in 

liquidity (or $10 billion including the Special Dividend) for the fiscal year through February 2023, that its level of 

cash was $3.392 billion and net receivables was $652 million as of September 2022, and that payment of the 

dividend would leave the Company “with $900 million and an additional loan of $1.5 billion added to its balance 

sheet.”  
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Special Dividend.  Indeed, Prof. Weisbach explicitly eschews such fact- and 

company-specific analysis, believing instead that the likelihood of “potential shocks . 

. . cannot be evaluated through financial ratios or other information on firms’ balance 

sheets,” (p.4).  

13. In taking this generic approach, Prof. Weisbach does not include any analysis that 

would assess Albertsons’: (1) ability to generate cash flows in excess of operating 

expenses, capital expenditures, working capital investments, and financial and tax 

obligations, (2) liquidity position following the payment of the Special Dividend, or 

(3) ability to secure access to capital over the coming year if such capital is required.  

14. In my own published research, I have studied speculative grade firms that engage in 

“dividend recapitalizations,” that is, debt issuances that are used to pay lump-sum 

dividend payments like the Special Dividend. That research shows that these 

recapitalizations do not imperil the financial well-being of firms that pay the 

dividends, even as the transactions raise the leverage of the company issuing the 

dividends.4 

15. As I argue below: even a cursory examination of Albertsons’ historical and pro 

forma financial figures and ratios indicates that the Company is thriving and that 

the payment of the Special Dividend would not alter the Company’s ability to 

compete, maintain liquidity, or secure access to capital.  

 

16. Prof. Weisbach’s first omission is an analysis of the amount of excess free cash flow 

that will be available to Albertsons over the next year – that is, the amount of 

 
4 Hotchkiss, Edith S., et al. (2021), “Private Equity and the Resolution of Financial Distress,” The Review of 

Corporate Finance Studies, 10(4), pp. 694–747.    
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projected cash income, less operating expenses, capital expenditures (such as 

improvements to stores or customer experience) and investments in net working 

capital, and payment of taxes – that would be available to meet debt payments, pay 

dividends, or increase cash holdings.  

a. According to SEC financial disclosures, Albertsons has been highly profitable 

in recent years, generating EBITDA from FY 2018 through the last reporting 

period of September 2022 of $15.2 billion.  This has allowed Albertsons to 

pay down debt, reducing its long-term debt from $10.5 billion in 2018 to $7.9 

billion today, and accumulate incremental cash holdings of nearly $2.5 billion 

in the last 4.5 years.5 

b. According to projections by analysts, which are presented below, the 

Company is expected to continue to generate excess cash flow into the 

foreseeable future, including over the next year. 

17. To the extent that the Company generates sufficient cash income to cover its 

operating expenses, capital expenditures, working capital needs (including the 

building of new stores, updating other stores, and keeping store shelves stocked, etc.) 

and meet its financial and tax obligations, Albertsons will improve its liquidity 

position over the coming year (and beyond) rather than imperil liquidity, as Prof. 

Weisbach suggests. 

 
5 S&P Capital IQ 
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V. Pro Forma Albertsons’ Liquidity Position Portrays a Robust Company 

18. Prof. Weisbach's second omission is his failure to properly account for what 

Albertsons’ liquidity position actually would be following the payment of the Special 

Dividend.  

19. Noting first that Albertsons will need to draw on its liquidity only if it fails to earn 

enough excess free cash flow to meet upcoming debt payments (and will increase its 

liquidity if it generates excess cash flow, as projected), Prof. Weisbach does not 

calculate properly Albertsons’ current liquidity position assuming payment of the 

Special Dividend. 

a. Prof. Weisbach fails to recognize that a large component of a company's 

liquidity position is the availability it has to “draw” on committed funding 

under a revolving credit facility; in Albertson's case, a $4 billion asset-based 

loan facility (the “ABL Facility”) (with $3.8 billion of availability as of 

September 2022, which was subsequently increased to just under $4.0 billion). 

b. Albertsons' pro forma liquidity position, after paying the Special Dividend, 

would place it directly in line with its peers, whereas its current liquidity 

position is far ahead.   

i. Albertsons' current liquidity position, including balance sheet cash and 

the current undrawn portion of its ABL facility, is 9.49% of its trailing 

twelve months revenue and 165.85% of trailing twelve months 

EBITDA.   

ii. As shown in Figure 1 below, Albertsons’ current liquidity position is 

much higher than its peers.  Following the payment of the Special 

Dividend, Albertsons' proforma liquidity position is 3.98% its trailing 
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twelve months revenue and 69.56% of its trailing twelve months 

EBITDA, is at approximately the average of its peers.   

Figure 1 Albertsons’ Liquidity as Compared To Its Peers6 

 

c. Prof. Weisbach's criticism of Albertsons’ liquidity position is unfounded when 

compared to its peer group. 

d. Even in present market conditions – or uncertain market conditions – Prof. 

Weisbach offers no basis to conclude that $3.0 billion of liquidity is 

inappropriate for the Company.  Nor could he.  Liquidity at that scale is large 

relative to the Company’s obligations and its historical performance, and 

sufficient in my view even in light of present uncertainties.  

e. Moreover, the Company already has an ample liquidity cushion capable of 

surviving a negative hypothetical scenario. As discussed above, the $3.0 

billion of liquidity would be drawn upon only if the Company fails to generate 

excess cash flow going forward.  But, even in a hypothetical very negative 

financial scenario for the Company, if I assume that the Company generated 

only half its projected EBITDA (as a proxy for cash flow from operating 

activities) from September 2022 to September 2023 and needed to draw on its 

 
6 S&P Capital IQ 

Total Liquidity ($mm) Liquidity as % of Revenue Liquidity as % of EBITDA

The Kroger Co. 3,850.00$                 2.67% 52.52%

Koninklijke Ahold Delhaize N.V. 3,577.08$                 4.30% 65.81%

Walmart Inc. 28,923.00$               4.92% 83.63%

Costco Wholesale Corporation 11,188.00$               4.93% 115.42%

BJ's Wholesale Club Holdings, Inc. 740.38$                   4.06% 83.82%

Dollar General Corporation 1,026.26$                 2.90% 26.99%

Albertsons Companies, Inc. 7,152.80$                 9.49% 165.85%

Albertsons Companies, Inc. (Pro Forma) 3,000.00$                 3.98% 69.56%

Peer Average 8,217.45$                 3.97% 71.36%
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$3.0 billion available liquidity to meet capital expenditures and debt and 

interest coming due in 2023, and I further assume that 2023 capital 

expenditures were the same over the next four quarters through September 

2023 as reported for the two quarters ending in 2022 (x 2), then the Company 

would owe $2.1 billion for capital expenditures and roughly $1.3 billion in 

interest and principal payments. The current liquidity position (after paying 

the Special Dividend) would cover these payments and Albertsons would have 

over $1.8billion of liquidity to spare.   

f. Prof. Weisbach overlooks the availability under the ABL facility.  In fact, 

Prof. Weisbach mistakenly focuses on the $1.5 billion that would be drawn 

from the ABL Facility, speculating that such debt would be expensive and 

need to be refinanced.  But he fails to account for the remaining $2.5 billion 

available under the ABL, the late-dated maturity, and the alternatives to 

refinancing.   

i. His simplistic approach ignores that the interest on the revolving 

component is [LIBOR + 1.25%-1.5%], and the debt under the ABL 

does not mature until January 2026.   

ii. Prof. Weisbach also overlooks the possibility that the $1.5 billion 

drawn under the facility could be repaid with excess free cash flow, 

bringing the availability under the ABL back up near the full $4 

billion. 

20. In sum: after payment of the Special Dividend, Albertsons will continue to hold 

substantial amounts of cash, to have substantial liquidity, and to generate free cash 
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flows from operations without needing to access the capital markets (such as by 

issuing bonds) or to secure access to additional capital from external sources. 

 

VI. Pro Forma Albertsons Will Have Access to Capital Markets 

21. Prof. Weisbach's third omission is to assert without any factual, Company-specific 

evidence that Albertsons would have difficulty securing access to capital in the case 

of an economic downturn.   

22. First, it is important to recognize that Albertsons does not anticipate needing to access 

outside capital because the Company (a) anticipates continuing to generate sufficient 

free cash flow to meet its obligations, and (b) can rely on its existing liquidity to 

cover any shortfalls.   

23. But, under the assumption that Albertsons, for whatever reason, decided to seek to 

raise additional capital, the following observations about its financial condition 

suggest that Albertsons would be successful in raising additional financing: 

a. Its net debt ratio, after giving effect to the dividend payment, would be 1.9x, 

which is considered to be low to moderate leverage.  Companies in the 

industry with credit ratings similar to Albertsons raised debt of 2.7x to 6.4x 

EBITDA in calendar year 2022.7  During a downturn, the amount of funding 

available to a borrower which a credit rating like Albertsons could be lower, 

but at 1.9x, Albertsons still has substantial “headroom” within which to raise 

debt— meaning that it very likely could take on more debt if it became 

necessary.   

 
7 S&P Capital IQ. 
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b. Outside of its ABL Facility, Albertsons’ existing debt is unsecured, implying 

that the Company has assets to pledge as collateral if they chose to raise 

secured debt financing.8 

24. Prof. Weisbach contends that financial ratio analysis, or really any form financial 

analysis, is not useful when “it is commonly agreed that the United States is likely to 

enter a recession that could substantially lower firms’ profits” (p.4).  This is a bizarre 

assertion.  Financial analysis is essential to analyzing the liquidity needs of a 

company under any macroeconomic financial conditions.   

25. Albertsons’ leverage ratio should be viewed in historical context, which reinforces 

that Albertsons is on strong financial footing.  Albertsons’ 2019 leverage ratio was 

3.0x, and since then it has performed exceedingly well, and has retired debt through 

various means including refinancing, reducing its net leverage to 1.9x even after 

consideration of the Special Dividend.   

a. The cash used to reduce debt load has mostly come from excess free cash flow 

operations, and there has been little equity raising completed during this time 

period.   The Company ended its fiscal year 20189 with $60.5 billion in 

revenue and $2.6 billion in EBITDA.10  It ended its fiscal year 2021 with 

$71.9 billion in revenue with $4.3 billion in EBITDA.11   

 
8 Declaration of Ms. Sharon McCollam dated November 4, 2022 filed in this matter (the “McCollam Declaration”) 

at ¶34. 
9 Albertsons’ fiscal year 2018 runs from March 2018 through February 2019.  
10 The Company reports Adjusted EBITDA, which reflects adjustments due to sale and lease buy back programs as 

well as one-time adjustments, as part of its disclosures.  For purposes of this report, I used actual EBITDA and not 

adjusted EBITDA to ensure that when I perform comparison to peers, I am comparing on an apples-to-apples basis. 

I also do this because consensus estimates of EBITDA are provided on an unadjusted basis.  
11 Ms. McCollam provides the adjusted EBITDA metric which is different from the metric reported by S&P Capital 

IQ.  See n. 10. 
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b. This growth has come from increased revenue driven in part by inflation and 

market share gains from competition.12   

26. As Ms. McCollam states, the Company generates enough cash flow from its 

operations and has access to enough capital through its cash reserves along with the 

ABL Facility to meet its liquidity needs.13  As shown in  

27. Figure 2 below, this is demonstrated by the past disclosures on liquidity needs 

through each fiscal year that ended in February of 2020 through 2022.  

 

Figure 2 Albertsons’ Liquidity Needs Disclosure14 

 (12 months) (12 months) 

(12 

months) (6 months) 

 FY 2019 FY 2020 FY 2021 

Q2 FY 

2022 

Liquidity Need Identified 

$4.0 bn to $4.5 

bn 

$4.75 bn to $5.25 

bn $6 bn $10 bn 

Cash and Cash Eq.  $471 $1,717 $2,902 $3,392 

Total Debt $8,715 $8,314 $7,965 $7,933 

Borrowing under ABL 

Facility 
$- $- $- $- 

ABL Facility Availability $3,400 $3,585 $3,751 $3,760 

 

28. In each year presented in the figure above, the Company identified that its liquidity 

needs never exceeded its operating cash flows.  In fact, cash balances climbed from 

$471 million in fiscal year 2019 to $3.39 billion in September 2022 –  and the 

Company never drew on it ABL Facility.  During this same time, the total debt of the 

Company decreased.  

 
12 Albertsons Companies, Inc., Q1 2023 Earnings Call, July 26, 2022.  
13 McCollam Declaration at ¶ 60. 
14 S&P Capital IQ.  Albertsons Form 10-K for Fiscal Year ended February 29, 2020, filed on May 13, 2020, 

Albertsons Form 10-K for Fiscal Year ended February 27, 2021, filed on April 28, 2021, Albertsons Form 10-K for 

Fiscal Year ended February 26, 2022, filed on April 26, 2022, Albertsons Form 10-Q for period ending on 

September 10, 2022, filed on October 19, 2022. 
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29. Thus, when Prof. Weisbach notes that the Company disclosed that it would require 

liquidity of $6 billion or $10 billion (which includes payment of the Special 

Dividend) over a certain period, he failed to recognize that much of the liquidity 

needs would be met by cash flows from operations.   

a. In other words, the stated liquidity needs, as provided in the Company 

financials, were anticipated expenditures that could be covered by existing 

cash flows before even drawing on any liquidity provided by cash on the 

balance sheet or the ABL Facility.  

b. If what Prof. Weisbach posits is true –  that the Company would need the cash 

and the ABL Facility to meet this need –  then we should have seen 

drawdowns on the ABL Facility and reductions in cash in the first six months 

of fiscal year 2022.  We do not.  Instead, we see increases in the amount of 

cash by ~$490 million and no draw down on the ABL Facility.   

c. In addition, as discussed above, the total debt load on the Company has 

declined through time.   

30. Per consensus analyst estimates, Albertsons is expected to grow further through the 

end of fiscal year 2022, when it is expected to generate $76.6 billion in revenue and 

$77.6 billion through fiscal year 2023, and  EBITDA of $4.4 billion in each of these 

two years.15  This amount of cash flow is sufficient to cover the needs of the 

company’s annual capital expenditures and debt payments over the same period. 

Annual capital expenditures and debt payments are expected to be $2.0 billion and 

 
15 As noted in n.11, the EBITDA figure provided in McCollam Declaration, is an adjusted EBITDA figure and does 

not comport with the EBITDA provided by S&P Capital IQ with respect to projected EBITDA.  
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$1.3 billion for fiscal year 2022 and $2.1 billion and $550 million for fiscal year 

2023, respectively. 

31. Even if Albertsons were to need to access the capital markets, based on recent capital 

raisings during the uncertain markets of 2022, Albertsons should not have difficulty 

in accessing these markets in the near future.   

a. Over 2022, $15.5 billion dollars in debt were raised by 25 companies in the 

consumer staples16 industry with a weighted average leverage ratio of 4.0x, 

more than double the pro forma leverage ratio of 1.9x for Albertsons.17  The 

average leverage ratio for all companies, regardless of industry, that raised 

capital in Q3 of 2022 was 5.5x, which exceeds Albertsons leverage ratio by 

nearly three times.18 

b. A total of $365 billion of capital has been raised through Q3 of 2022 in the 

leveraged loan market.19  Companies rated at or below Albertsons’ rating of 

BB have raised $206 billion from these markets. 20   

c. A total of $190 billion of capital has been raised in the institutional loan 

market, where companies rated at or below Albertsons have raised $163 

billion. 21  

32. I also reviewed a separate data set to determine whether the financial markets believe that 

payment of the Special Dividend would impair Albertsons’ financial condition.  If Prof. 

Weisbach’s assertions are correct that Albertsons will have near-term liquidity problems, 

 
16 As defined by S&P Capital IQ.  
17 S&P Capital IQ. 
18 Pitchbook LCD’s Quarterly Leveraged Lending Review: 3Q 2022.  
19 Pitchbook LCD’s Quarterly Leveraged Lending Review: 3Q 2022. 
20 Pitchbook LCD’s Quarterly Leveraged Lending Review: 3Q 2022. 
21 Pitchbook LCD’s Quarterly Leveraged Lending Review: 3Q 2022. 
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the debt prices for its short-term debt that matures in February 2023 should reflect this hit 

to liquidity following the announcement of the Special Divided.  But the price never 

dropped.  Instead, the price remained at 99% of par between October 12, 2022 and 

November 2, 2022.   

33. Further, as shown in Figure 3 the prices for all of Albertsons’ outstanding debt in each 

maturity remained steady or increased over the October 12, 2022-November 2, 2022 

period. 

Figure 3 Albertsons’ Bond Pricing22 

 

34. As is shown in this table, the prices of Albertsons’ bonds have not dropped in anticipation 

of a dividend payment, or upon the announcement of the dividend, demonstrating the 

market’s view that Albertsons had not experienced a near or long-term liquidity crisis, 

and will remain as credit-worthy after the dividend as it was before.  In instances where 

the bonds are trading below par, it was trading at those levels prior to the announcement, 

driven by recent interest rate increases and general market conditions, and that pattern 

does not appear to be affected by the announcement on a preliminary review.   

 
22 S&P Capital IQ.  
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38. Although Albertsons has a speculative grade credit rating, it is a relatively high Ba2/BB+ 

(Moody’s/S&P) rating, putting it just two notches below investment grade.  Both 

Moody’s and S&P have identified that Albertsons’ rating is under watch for upgrades – 

meaning the rating agencies believe Albertsons’ credit rating may improve.  Moreover, 

after giving effect to the dividend payment Moody's still rates Albertsons liquidity as 

“SG-2” or “Good” and which is just one notch off the top liquidity rating. 

39. Prof. Weisbach’s research article does not address the extent to which firms rated Ba2 

with “good” liquidity are successful at raising capital during the down periods in his 

sample. Nor does his research address the extent to which a speculative grade firm such 

as Albertsons, with strong cash flow profitability, a low net debt ratio (1.9x), and 

liquidity of $3.0 billion, can successfully raise capital during a downturn. 

VIII. An Injunction Has Prolonged The Presence Of The Dividend Payable Liability On 

Albertsons’ Balance Sheet That It Must Now Account For In Its Working Capital 

40. The injunction put in place by the State of Washington, King County Superior Court has 

prolonged the current liability on Albertsons’ balance sheet that it now must account for 

as part of its working capital needs.  Per GAAP, Albertsons equity owners have now also 

become creditors to the Company in the amount of the dividend that was declared and 

remains unpaid.24   

41. The injunction and the relief sought by the plaintiffs in this, and other similar matters 

have had the opposite effect on Albertsons liquidity than what they had intended.  

 
24 FASB Concepts Statement No. 8 at E44 and E74.  
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IX. Conclusion 

42. Prof. Weisbach has performed no analysis that would address whether Albertsons does 

or does not have enough liquidity to pay out the Special Dividend and still function as a 

vibrant competitor in the marketplace. 

43. Based on my analysis, Albertsons could easily afford to pay the Special Dividend and 

that payment of such would not prevent it from remaining competitive or otherwise 

harm the Company. Further, a pro forma Albertsons would thrive in the marketplace and 

has enough cash-flow generating power and backup liquidity to meet its obligations as 

they come due.  Indeed, even after paying the Special Dividend, Albertsons’ liquidity 

would be on par with industry peers, and its cash flow prospects are likely stronger than 

others in the industry.  

44. Albertsons has an obligation to return capital to its shareholders when it decides it has no 

use for this capital.  In a high interest rate environment, the return of this capital should 

be made earlier rather than later due to time value of money.  

45. The injunction granted by the court in the state of Washington has had the opposite effect 

on the Company’s liquidity as it has made the equity owners creditors of the Company 

and prolonged the presence of the dividend payable liability in the current liabilities.  

 

Dated: this 4th day of November 2022. 

 

 

__________________________ 

David C. Smith 
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THE HONORABLE KEN SCHUBERT 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

STATE OF WASHINGTON, 

 

Plaintiff, 

 

 v. 

 

ALBERTSONS COMPANIES, INC.; 

ALBERTSON S COMPANIES 

SPECIALTY CARE, LLC; 

ALBERTSON’S LLC; ALBERTSON’S 

STORES SUB LLC; THE KROGER CO.; 

KETTLE MERGER SUB, INC, 
 

Defendants. 

NO. 22-2-18046-3 SEA 

 
ORDER DENYING STATE OF 
WASHINGTON’S MOTION FOR 
PRELIMINARY INJUNCTION AND 
EXTENDING TEMPORARY 
RESTRAINING ORDER UNTIL 4:30 
PM ON DECEMBER 19, 2022 
 

This matter came before the Court for hearing on the State’s Motion for Preliminary 

Injunction on December 9, 2022. The Court heard argument from the parties and considered the 

pleadings and record before the Court, including the following: 
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1. The State’s Complaint for Injunction, Civil Penalties, and Other Relief Under the 

Washington State Consumer Protection Act, RCW 19.86 et seq.; 

2. The State’s Motion for Preliminary Injunction; 

3. Declaration of Michael Steven Weisbach in Support of the State’s Motion for 

Preliminary Injunction and exhibits thereto; 

4. Declaration of Amy N.L. Hanson in Support of the State’s Motion for Preliminary 

Injunction and exhibits thereto; 

5. Defendant The Kroger Co.’s Opposition to the State’s Motion for Preliminary 

Injunction; 

6. Declaration of Gary Millerchip in Opposition to the State’s Motion for Preliminary 

Injunction and exhibits thereto; 

7. Declaration of Christopher Wyant in Opposition to the State’s Motion for 

Preliminary Injunction and exhibits thereto; 

8. Albertsons Companies, Inc.’s Memorandum of Law in Opposition to the State’s 

Motion for Preliminary Injunction; 

9. Declaration of Sharon McCollam and exhibits thereto;  

10. Declaration of Edward D. Hassi and exhibits thereto; 

11. Declaration of Professor David C. Smith; 

12. State of Washington’s Reply in Support of Its Motion for Preliminary Injunction; 

13. Supplemental Declaration of Michael Steven Weisbach in Support of Motion for 

Preliminary Injunction; 

14. Brief for the State of Oregon as Amicus Curiae in Support of the State of 

Washington’s Complaint for Injunction;  
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15. Second Supplemental Declaration of Michael Steven Weisbach in Support of 

Motion for Preliminary Injunction; 

16. State of Colorado’s Amicus Curiae Brief with exhibits thereto; and 

17. Evidence presented at the hearing on December 7, 2022.  

FINDINGS OF FACT 

1. Albertsons is a grocery retailer that operates over 200 stores in Washington under 

the banners Albertsons, Safeway, and Haggen.  

2. Kroger is a grocery retailer that operates 54 QFCs and 33 Fred Meyer stores in the 

Puget Sound area alone.  

3. Albertsons and Kroger are direct competitors who compete in Washington State 

communities for customers, and competition is based, in part, on factors that include store 

conditions, product quality, prices, service, convenience, and selection. 

4. Albertsons and Kroger are direct competitors who compete in Washington State 

communities for workers, and competition is based, in part, on factors that include wages and 

benefits.  

5. Together, Albertsons and Kroger collectively own and operate almost 350 grocery 

stores in Washington State. 

6. On September 7, 2021, Albertsons hired Sharon McCollam as its President and 

Chief Financial Officer. Soon after that hiring Ms. McCollam led internal discussions on how to 

return capital to shareholders.  

7. On February 28, 2022, Albertsons issued an 8-K announcement that it was 

undertaking a comprehensive review of strategic initiatives. Those initiatives contemplated a 

return of capital to shareholders in the form of either a tender offer (stock buy-back) or a special 

dividend.  
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8. Albertsons would have preferred to implement a tender offer for a number of 

reasons outlined by Goldman Sachs and CreditSuisse. Ex. 16 (ACI_DCCID-00000068, at -085).  

9. In June of 2022, Kroger expressed an interest in acquiring Albertsons through a 

merger. Albertsons would not be able to move forward with both a tender offer and the merger 

due to concerns of a SEC violation. As a result, Albertsons would only be able to return capital to 

its shareholders through a special dividend if it wanted to move forward with the merger.  

10. The negotiations between Albertsons and Kroger recognized Albertsons’ intent to 

return capital and Albertsons informed Kroger of its interest in issuing a special dividend. Kroger 

negotiated to limit the size of the special dividend to $4 billion. The parties did not agree that 

Albertsons would issue that special dividend nor did Kroger require Albertsons to do so. Kroger 

merely acquiesced to allow Albertsons to issue a special dividend if Albertsons, unilaterally, 

decided to do so. If Albertsons issued a special dividend, the parties’ merger agreement accounted 

for the impact that disbursement had on Albertsons’ value dollar for dollar.   

11. The merger agreement acknowledges that Albertsons may pay shareholders a 

“Pre-Closing Dividend” in an amount up to $4 billion, which is about $6.85 per share.  

12. To pay the dividend, Albertsons will use $2.5 billion of its $3 billion cash on hand 

and will also use about $1.5 billion of its line of credit. In an October 18, 2022 Form 10-Q filing 

with the SEC, Albertsons disclosed that “The Special Dividend . . . will be funded using 

approximately $2.5 billion of cash on hand with the remainder in borrowings.” This will leave 

Albertsons with about $500 million of cash on hand and $2.6 billion remaining in its line of credit. 

13. The State failed to show that Albertsons’s payment of the dividend will impair its 

ability to compete during regulatory review of the merger or harm competition in grocery retail 

markets in Washington State communities.   
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14. The testimony of the respective Chief Financial Officers of Albertsons and Kroger, 

supported by the analysis of their financial advisors, establishes that Albertsons generates 

significant free cash flow, will continue to do so, and will also continue to be able to meet all of 

its capital and operational needs, even after payment of the special dividend.  

15. On November 1, 2022, the State filed a Complaint for Injunction, Civil Penalties, 

and Other Relief Under the Washington State Consumer Protection Act and a Motion for 

Temporary Restraining Order to enjoin Albertsons from distributing its shareholder dividend on 

November 7, 2022. The State alleges Defendants violated RCW 19.86.020 and RCW 19.86.030. 

16. The State provided due and proper notice to all parties before the Preliminary 

Injunction Hearing. 

17. On November 3, 2022, the Court Commissioner issued a temporary restraining 

order to remain in effect through the Court’s hearing on the State’s Motion for Preliminary 

Injunction, which this Court extended through December 9, 2022. 

CONCLUSIONS OF LAW 

1. Pursuant to RCW 19.86.080, the Court has jurisdiction over the parties to, and the 

subject matter of, this motion for preliminary injunction. 

2. Pursuant to CR 65, Defendants received adequate notice and opportunity to 

respond to the State’s Motion for Preliminary Injunction. 

3. Pursuant to Rabon v. City of Seattle, 135 Wn.2d 278, 284 (1998), a party seeking 

a preliminary injunction must show (1) a clear legal or equitable right, (2) a well-grounded fear of 

immediate invasion of that right, and (3) that the acts complained of have or will result in actual 

and substantial injury. “In deciding whether a party has a clear legal or equitable right, the court 

examines the likelihood that the moving party will prevail on the merits.” Id. at 285. 
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4. Based on the findings above, the State has failed to establish the factors necessary 

for the issuance of a preliminary injunction. The State has not established a likelihood that it will 

be able to prove at trial that Albertsons and Kroger made an agreement in unreasonable restraint 

of trade or commerce in violation of RCW 19.86.030.   

5. The State has not established a likelihood that it will be able to prove at trial that 

Albertsons’ payment of the Special Dividend is an unfair method of competition in violation of 

RCW 19.86.020. 

6. Considering equity, including the balance of the relative interests of the parties and 

the interests of the public, does not warrant entry of a preliminary injunction. 

7. Despite denying a preliminary injunction, a Court may find good cause to extend 

the current TRO to allow the unsuccessful party an opportunity to appeal its ruling. See e.g., Seiu 

Healthcare 775NW v. State, Dep't of Soc. & Health Servs., 193 Wn. App. 377, 390, 377 P.3d 214, 

220 (2016) (“Therefore, the trial court denied SEIU's motions for a preliminary and permanent 

injunction. However, the trial court found good cause to extend the current TRO until November 

5 to allow SEIU to appeal its ruling.”). Good cause exists because denying the preliminary 

injunction without extending the TRO would allow Albertsons to immediately issue the special 

dividend without recourse from the State. This Court will extend the TRO until December 19, 

2022. See also RCW 7.40.210 (providing for the suspension of an order dissolving an injunction 

upon the filing of a motion to reinstate the order).     

ORDER  

Based on the above findings, IT IS HEREBY ORDERED as follows: 

1. The State of Washington’s Motion for Preliminary Injunction is DENIED;  

2. The TRO is extended until 4:30 pm on December 19, 2022. 
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Dated this 9th day of December, 2022. 

              E-signature on last page.  

              JUDGE KEN SCHUBERT 
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