
 
 
 

NOT YET SCHEDULED FOR ORAL ARGUMENT 
_________________________ 

No. 22-7168 
_________________________ 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________________ 

DISTRICT OF COLUMBIA, et al., 

APPELLANTS, 

 

v. 

 

THE KROGER CO., et al. 

APPELLEES.  

_________________________ 

On Appeal from the United States District Court 
for the District of Columbia 

_________________________ 

APPELLEE ALBERTSONS COMPANIES, INC.’S RESPONSE TO COURT’S 
JANUARY 18, 2023 PER CURIAM ORDER DIRECTING PARTIES FILE 

RESPONSES ADDRESSING EFFECT OF WASHINGTON SUPREME COURT’S 
JANUARY 17, 2023 ORDER 

_________________________ 
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On January 17, 2023, the Washington Supreme Court denied the State of 

Washington’s Motion for Discretionary Review and related relief (the “Order”).  

Ex. A at 1.  The Order also terminated the temporary restraining order enjoining 

payment of the Special Dividend.  Id.  Accordingly, a few days later on January 20, 

2023, Appellee Albertsons Companies Inc. (“Albertsons”) paid its shareholders of 

record as of the close of business on October 24, 2022 the Special Dividend of 

$6.85 per share.  Ex. B at 2–3.  The State of Washington currently has a motion for 

voluntary dismissal pending before the Washington Superior Court.  Ex. C.1   

The District of Columbia, along with the states of California and Illinois 

(collectively, “Appellants”), filed the instant lawsuit on November 2, 2022, 

seeking purely prospective relief.  Complaint, Prayer for Relief.  After the District 

Court denied Appellants’ motion for a preliminary injunction, Appellants appealed 

that decision to this Court.  The District Court’s denial of the preliminary 

injunction is the sole issue before this Court.   

Given that Appellants only sought to preliminarily enjoin payment of the 

Special Dividend, which has now been paid, this Court cannot provide the relief 

sought and Appellants’ appeal must be dismissed as moot.  McBryde v. Comm. to 

Rev. Cir. Council Conduct, 264 F.3d 52, 55 (D.C. Cir. 2001) (“If events outrun the 

                                                 
1 After the State of Washington filed its motion for voluntary dismissal, the 
Washington Supreme Court issued a Certificate of Finality remanding the case to 
the Washington Superior Court “for such proceedings as that court finds 
appropriate.”  Ex. D at 1.  
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controversy such that the court can grant no meaningful relief, the case must be 

dismissed as moot.”); J.T. v. District of Columbia, 983 F.3d 516, 522–23 (D.C. Cir. 

2020); see also Planned Parenthood of Wisconsin, Inc. v. Azar, 942 F.3d 512, 516 

(D.C. Cir. 2019) (noting that a declaration that the disbursement of funds was 

“unlawful would amount to nothing more than an advisory opinion” after the funds 

had been paid and the authorization for payment had expired).   

Albertsons thus respectfully requests that this Court dismiss the instant 

appeal for lack of appellate jurisdiction.  Honig v. Doe, 484 U.S. 305, 317–18 

(1988). 
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I hereby certify that this document complies with the type-volume 

limitations set forth in this Court’s January 18, 2023 Per Curiam Order because it 

contains 360 words, excluding the parts of the document exempted by Federal 

and type style requirement Federal Rule of Appellate Procedure 32(a)(5) and (6) 

because it has been prepared in a proportionally spaced typeface in Times New 

Roman 14-point font.  

Rule of Appellate Procedure 32(f).  This document complies with the typeface 

 
 

/s/ Edward D. Hassi  
Edward D. Hassi 
DEBEVOISE & PLIMPTON LLP 
 
Counsel for Appellee Albertsons 
Companies, Inc. 
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ATTACHMENTS

Exhibit A Order of the Washington Supreme Court denying the State of
Washington’s Motion for Discretionary Review and related
relief, dated January 17, 2023.

Exhibit B Schedule 14-C Information Statement filed by Albertsons
Companies, Inc. with the Securities and Exchange
Commission, dated January 24, 2023.

Exhibit C State of Washington's Motion for Voluntary Dismissal,  
 dated January 19, 2023. 

Exhibit D Certificate of Finality issued by the Washington Supreme  
Court on January 24, 2023. 
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THE SUPREME COURT OF WASHINGTON 
 

 
STATE OF WASHINGTON, 
 
  Petitioner, 
 
 v. 
 
ALBERTSONS COMPANIES INC., et al., 
 
   Respondents. 
 
 
_____________________________________ 
 

)
)
)
)
)
)
)
)
)
)
)
)
) 

 
No. 101530-5 

 
O R D E R 

 
 

King County Superior Court  
No. 22-2-18046-3 SEA 

 

  

 This case came before the Court on its January 17, 2023, Special En Banc Conference to 

consider the motion for discretionary review, motion to seal motion for discretionary review, motion 

to modify redesignating notice of appeal, and motion to seal reply in support of motion for 

discretionary review.  Now, therefore, it is hereby 

 ORDERED: 

 That the “Motion to Modify Ruling Redesignating Notice of Appeal” and the motion for 

discretionary review are both denied by majority.  The motion to seal the motion for discretionary 

review and the motion to seal the reply in support of motion for discretionary review are both 

granted unanimously.  With the Supreme Court case concluded, the extension of the temporary 

restraining order is hereby terminated.  
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 DATED at Olympia, Washington this 17th day of January, 2023. 
 
     For the Court 
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Consideration
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Opinions of Financial Advisors

Financial Forecasts

Terms of the M erger Agreement

Pre-Closing Dividend

Risks of Announcement and Closing
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Limitations on the Company’s Business

Impact of Pre-Closing Dividend on Balance Sheet:

Cash Transaction

Interests of Directors and Officers

Controlled Company Status:

The M aterial Relationships Disclosure of the Company’s Financial Advisors
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Opinion of Goldman Sachs
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Illustrative Real Estate Value. 

Illustrative Four-Wall EBITDA Adjustment

Illustrative Trading Multiples Analysis. 
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Based on IBES estimates.

Illustrative Discounted Cash Flow Analysis
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Illustrative Discounted Cash Flow Analysis

Illustrative Present Value of Future Share Price Analysis
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Premia Paid Analysis. 
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Opinion of Credit Suisse
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Financial Analyses

Enterprise Value

Adjusted EBITDA
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Selected Companies Analyses Regarding the Company

Selected Transactions Analysis Regarding the Company
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Discounted Cash Flow Analysis Regarding the Company

The Merger Consideration

Other Matters
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Treatment of Company RSU Awards
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Treatment of Company PSU Awards
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Treatment of Company Restricted Stock Awards

Treatment of Shares of Common Stock

Outstanding Company Equity Awards
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Retention Program

Termination Benefits

Executive Officer Employment Agreements
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280G Mitigation Actions

New Employment Agreements with Kroger

Indemnification and Insurance

Potential Merger-Related Payments to NEOs
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State of Washington v. Albertsons

Companies, Inc.

en banc

en banc

District of Columbia, et al., v. The Kroger Co., et al.
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Exchange of Common Stock in the M erger
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Tax Characterization of a Separation Distribution
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Exchange of Common Stock in the M erger

provided
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Tax Characterization of a Separation Distribution
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HSR Act
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Conduct of the Business Prior to the Merger
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No Solicitation of Acquisition Proposals
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Board Recommendation
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5%  or Greater Beneficial Owners:

Directors:

NEOs:

All directors and executive officers as a group (19 Persons)
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The Honorable Ken Schubert 
Hearing Date: February 1, 2023 

Without Oral Argument 
 

STATE OF WASHINGTON 
KING COUNTY SUPERIOR COURT 

 
STATE OF WASHINGTON, 
 
 Plaintiff, 
 
 v. 
 
ALBERTSONS COMPANIES, INC.; 
ALBERTSON S COMPANIES 
SPECIALTY CARE, LLC; 
ALBERTSON’S LLC; 
ALBERTSON’S STORES SUB LLC; 
THE KROGER CO.; 
KETTLE MERGER SUB, INC., 
 
 Defendants. 

NO. 22-2-18046-3 SEA 
 
PLAINTIFF STATE OF 
WASHINGTON’S MOTION FOR 
VOLUNTARY DISMISSAL BEFORE 
RESTING 
 

 

I. INTRODUCTION AND RELIEF REQUESTED 

Plaintiff State of Washington moves this Court for an order of dismissal without 

prejudice under CR 41(a)(1)(B). The Washington Supreme Court’s order denying review is, in 

effect, a permanent denial of an injunction that permits Defendant Albertsons to pay its 

irreversible $4 billion dividend. Thus, the primary and most effective relief for—and only way 

to prevent—this likely competitive harm has been foreclosed. Nonetheless, because the State’s 

ongoing and extensive review of Defendants’ merger will certainly reveal additional facts 

pertaining to the dividend, the State seeks to preserve its rights by exercising its right to a 

dismissal of this action without prejudice.  
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II. STATEMENT OF FACTS 

Defendants Albertsons and Kroger are two of the largest grocery chains in the 

United States, with an outsized presence in Washington. Dkt. 1 ¶ 1.  

On October 14, 2022, Albertsons publicly disclosed that it had “entered into an 

Agreement” to merge with Kroger. Id. ¶ 2. Albertsons and Kroger issued a joint press release 

stating, “As part of the transaction, Albertsons Cos. will pay a special cash dividend of up to 

$4 billion to its shareholders.” Id. ¶ 30. Two weeks later, Albertsons’ counsel represented to the 

State that it planned to pay the $4 billion dividend on November 7, 2022—before antitrust 

enforcers would have an opportunity to review the transaction. Id. ¶ 35. 

Consequently, on November 1, 2022, the State filed its Complaint and motion for 

temporary restraining order (TRO) to enjoin the $4 billion dividend. Dkts. 1, 11. The State 

brought two causes of action: that the agreement between Kroger and Albertsons by which 

Albertsons pays the dividend constitutes (1) an unreasonable restraint of trade in violation of 

RCW 19.86.030 and (2) an unfair method of competition in violation of RCW 19.86.020. Dkt. 1. 

The State sought an order permanently enjoining payment of the dividend, a prohibition on 

Kroger and Albertsons claiming the failing firm defense in connection with their proposed 

merger, a declaration that RCW 19.86.020 and RCW 19.86.030 have been violated, and civil 

penalties, among other relief. Id. 

A commissioner granted the TRO. Dkt. 58. Then, the State filed its motion for 

preliminary injunction. Dkt. 71. This Court extended the original TRO to allow “very limited 

discovery on a very expedited basis.” Tr. of Nov. 10, 2022 Oral Argument at 55. After 

considering evidence submitted in relation to the preliminary injunction motion along with the 

briefing and oral argument of the parties, this Court entered an order denying the State’s motion 

for preliminary injunction. Dkt. 199. However, this order also extended the TRO until 

December 19 to allow the State the opportunity to appeal its decision. Id. at 6. 
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The State promptly filed a direct appeal to the Washington Supreme Court. Dkt. 201. 

While the State filed a motion for appeal as of right, the Supreme Court redesignated the appeal 

as a motion for discretionary review. Dkt. 202. The Supreme Court temporarily stayed 

Defendants’ payment of the dividend, despite Defendants’ opposition, while it considered 

whether to accept review. Dkt. 211. While review was pending, Defendants filed motions to 

dismiss. Dkts. 213, 215. On January 17, 2023, the Supreme Court denied the State’s motion for 

discretionary review as well as its motion to modify the ruling redesignating the State’s notice 

of appeal as discretionary. Black Ex. 1. That same day, Albertsons publicly announced its 

intention to immediately begin the process of paying the $4 billion dividend to its shareholders. 

Black Ex. 2.  

III. STATEMENT OF ISSUES 

Should the Court grant the State’s motion for voluntary dismissal as a matter of right 

under CR 41(a) without prejudice when the State timely filed its motion prior to resting its case, 

Defendants have not filed a counterclaim, and this is the first voluntary dismissal requested by 

the State in this matter?  

IV. EVIDENCE RELIED UPON 

This motion relies upon the documents and pleadings filed in this matter, including the 

declaration of Christina M. Black and attached exhibits.  

V. ARGUMENT 

Under CR 41(a), the State is entitled to a voluntary dismissal. A plaintiff is entitled to a 

voluntary dismissal of its case at any time prior to the conclusion of its opening case, as long as 

the defendant has not filed a counterclaim. CR 41(a)(1)(B). Dismissal by the court at this stage 

is mandatory. See id.; see also Seattle-First Nat’l Bank v. Westwood Lumber, Inc., 

59 Wn. App. 344, 348 (1990) (“When the motion is timely, the moving party has an absolute 

right to the nonsuit.”), review denied, 116 Wn.2d 1003 (1991); King Cnty. Council v. King Cnty. 

Pers. Bd., 43 Wn. App. 317, 318 (1986).   
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 If a plaintiff has not yet rested its case, then the voluntary dismissal is without prejudice 

unless the plaintiff previously dismissed an action based on or including the same claims. 

CR 41(a)(4). “[T]he rule creates a presumption that a plaintiff’s voluntary dismissal will be 

without prejudice.” Calhoun v. State, 112 Wn. App. 1043, 2002 WL 1609041, at *2 (July 22, 

2002) (unpublished) (citing In re Det. of G.V., 124 Wn.2d 288, 298-99 (1994)). “‘A trial court’s 

discretion under CR 41(a)(4) to order dismissal with prejudice should be exercised only in 

limited circumstances where dismissal without prejudice would be pointless[,]’” such as where 

a plaintiff concedes the case has no merit or the statute of limitations has run. See Gutierrez v. 

Icicle Seafoods, Inc., 198 Wn. App. 549, 556-57 (2017) (emphasis added) (dismissal without 

prejudice was appropriate even where extensive discovery had been completed, the court had 

ruled on several discovery-related issues, and an opposition to summary judgment was filed) 

(quoting Escude ex rel. Escude v. King Cnty. Pub. Hosp. Dist. No. 2, 117 Wn. App. 183, 187, 

(2003)).  

A plaintiff has a right to voluntary dismissal even when a hearing on a dispositive motion 

is pending. See Greenlaw v. Renn, 64 Wn. App. 499, 503 (1992) (dismissal was mandatory 

“where a motion for voluntary nonsuit is filed and called to the attention of the trial court before 

the hearing on a summary judgment motion has started”). Moreover, a preliminary injunction 

motion does not affect the plaintiff’s right to a voluntary dismissal. League of Women Voters of 

Wash. v. King Cnty. Rec., Elections & Licensing Servs. Div., 133 Wn. App. 374, 384-85 (2006) 

(dismissal under CR 41(a)(1)(B) was mandatory even after court granted plaintiff’s preliminary 

injunction). 

 Here, the State moves for the first time for voluntary dismissal without prejudice pursuant 

to CR 41(a)(1)(B). Defendants have not filed any counterclaims, and the State has not rested its 

case in this matter, Black Decl. ¶ 2; therefore, dismissal is mandatory under CR 41. The fact that 

Defendants have motions to dismiss pending does not change the State’s right to voluntary 

dismissal. See Greenlaw, 64 Wn. App. at 503. Further, this Court’s decision on the State’s 
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preliminary injunction motion does not prevent the State from voluntarily dismissing the case 

under CR 41(a)(1)(B). See League of Women Voters of Wash., 133 Wn. App. at 385. 

The matter should be dismissed without prejudice. No circumstances exist such that 

dismissal without prejudice would be “pointless.” See Gutierrez, 198 Wn. App. at 557. The 

statute of limitations on actions brought by the State in parens patriae under the Consumer 

Protection Act has not run. State v. LG Electronics, Inc., 186 Wn.2d 1, 17 (2016) (when the 

attorney general brings an action in parens patriae under RCW 19.86.080, it is “immune from 

limitations periods”).  

Furthermore, the State has not conceded its claims. While the State’s primary remedy 

sought—a permanent injunction of the dividend—is no longer available, the State still has 

remedies available to it such as declarations that RCWs 19.86.020 and 19.86.030 have been 

violated, civil penalties, and a court order prohibiting Kroger and Albertsons from claiming the 

failing firm defense in connection with their proposed merger. See Dkt. 1 (prayer for relief). The 

repeated orders temporarily restraining the dividend payment after contested motions practice 

and oral argument, Dkts. 58a, 199, 211, evidence the merit of the State’s asserted claims even 

though this Court and the Washington Supreme Court determined that the preliminary injunction 

standard was not met. Dkt. 199; Black Ex. 1. Both decisions were based upon the “very limited 

discovery” provided on a “very expedited basis” that this Court ordered to occur in connection 

with the preliminary injunction motion. See Tr. of Nov. 10, 2022 Oral Argument at 55. The State 

appropriately preserves its claims and all potential remedies, while choosing to voluntarily 

dismiss the matter at this time. 

/// 

/// 

/// 
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VI. CONCLUSION 

The State respectfully requests that the Court enter an order dismissing this action 

without prejudice under CR 41(a)(1)(B), with the parties bearing their own costs and fees. 

 DATED this 19th day of January 2023. 
 
ROBERT W. FERGUSON 
Attorney General 
 
 
s/ Christina M. Black    
CHRISTINA M. BLACK, WSBA No. 58032 
JONATHAN A. MARK, WSBA. No. 38051 
AMY N.L. HANSON, WSBA No. 28589 
HOLLY A. WILLIAMS, WSBA No. 41187 
RACHEL A. LUMEN, WSBA No. 47918 
VALERIE K. BALCH, WSBA No. 47079 
MIRIAM R. STIEFEL, WSBA No. 56611 
LUMINITA NODIT, WSBA No. 50972 
BROOKE HOWLETT LOVROVICH,  
WSBA No. 47899 
DALVIN K. YARBROUGH, WSBA No. 56769 
PAULA PERA C., WSBA No. 54630 
Assistant Attorneys General 
Antitrust Division 
christina.black@atg.wa.gov 
jonathan.mark@atg.wa.gov 
amy.hanson@atg.wa.gov 
holly.williams@atg.wa.gov 
rachel.lumen@atg.wa.gov 
valerie.balch@atg.wa.gov 
miriam.stiefel@atg.wa.gov 
lumi.nodit@atg.wa.gov 
brooke.lovrovich@atg.wa.gov 
dalvin.yarbrough@atg.wa.gov 
paula.pera@atg.wa.gov 
 
ERIC S. NEWMAN, WSBA No. 31521 
Litigation Section Chief 
Consumer Protection Division 
eric.newman@atg.wa.gov 
 
PAUL M. CRISALLI, WSBA No. 40681 
SUSAN E. LLORENS, WSBA No. 38049 
Assistant Attorneys General 
Complex Litigation Division 
paul.crisalli@atg.wa.gov 
susan.llorens@atg.wa.gov 
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State of Washington Attorney General’s Office 
800 Fifth Avenue, Suite 2000 
Seattle, WA  98104-3188 
(206) 464-7744 
 
Attorneys for Plaintiff State of Washington 
 
I certify that this memorandum contains 
1,444 words, in compliance with the Local Civil 
Rules. 
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DECLARATION OF SERVICE 

 I declare that I caused the foregoing document to be electronically served through the 

Court’s Electronic Filing System on all counsel of record in this action. 

DATED this 19th day of January 2023 in Seattle, Washington. 
 

s/ Christina M. Black 
CHRISTINA M. BLACK, WSBA No. 58032 
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THE SUPREME COURT OF WASHINGTON 
 

STATE OF WASHINGTON, 
 
   Petitioner, 
 
 v. 
 
ALBERTSONS COMPANIES INC., et al., 
 
   Respondents. 
 
_____________________________________________ 

)
)
)
)
)
)
)
)
) 
) 
) 

CERTIFICATE OF 
FINALITY 

 
Supreme Court No. 101530-5 

 
 King County Superior Court 

No. 22-2-18046-3 SEA 
 
 

 
 
THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington  
      in and for King County 
 
 This is to certify that the Supreme Court Order filed on January 17, 2023, which denied 

discretionary review of this case, is now final.  Accordingly, this case is remanded to the superior 

court for such further proceedings as that court finds appropriate. 

 

 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of this Court 
at Olympia, Washington on January 24, 2023. 
 
 
 

SARAH R. PENDLETON 
Deputy Clerk of the Supreme Court 

State of Washington 
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Page 2 
No. 101530-5 
CERTIFICATE OF FINALITY 
 
 
cc: Clerk, King County Superior Court  
 Karl David Smith 

Tera Marie Heintz 
Jonathan A Mark 
Amy Nicole Linscheid Hanson 
Miriam Rose Stiefel 
Rachel Athena Lumen 
Valerie Kay Balch 
Luminita Nodit 
Christina Monique Black 
Brooke Howlett Lovrovich 
Dalvin Kingsely Williams-Yarbrough 
Noah Guzzo Purcell 
Holly Anne Williams 
Miles C. Bludorn 
Michael Rosenberger 
John Douglas Cadagan 
J. Robert Abraham 
Leah S. Martin 
Edward D. Hassi 
Shannon Rose Selden 
Stephen L. Ascher 
Andrianna Kastanek 
Gabriel K. Gillett 
Aaron Edward Millstein 
Pallavi Mehta Wahi 
Christopher M. Wyant 
Matthew Wolf 
Michael B. Bernstein 
Sonia Kuester Pfaffenroth 
Jason Ewart 
Mark A. Perry 
Adam B. Banks  

 Reporter of Decisions 
 
 
 
 
  

USCA Case #22-7168      Document #1983172            Filed: 01/25/2023      Page 218 of 218


	Albertsons' Response to Court's Per Curiam Order
	Ex. A - 1.17.23 WA Sup. Ct. Order
	Ex. B - 1.24.23 Information Statement
	Ex. C - 1.19.23 WA Motion for Voluntary Dismissal
	Ex. D - 1.24.23 WA Sup. Ct. Certificate of Finality

