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technology called Dynamic Spectrum Sharing (“D35”) can
allow spectrum to be used for either 4G or 5G, the evidence
at trial reflected that the technology is still
experimental, will not be deployed for at least a year, and
currently results in a 20 to 30 percent loss of usable
spectrum wherever it is deployed. Tr. 1216:5-1217:18.
Considering the significant uncertainty surrounding this
technology, the Court 1is not persuaded that it promises
nearly the same efficiencies as the Proposed Merger.
Finally, Plaintiff States argue that rather than
merging with each other, T-Mobile or Sprint could realize
similar efficiencies through a merger with DISH. Tr. 226:9-~
227:14. However, this argument seems speculative because
both companies have previously attempted to negotiate with
DISH and failed. The Court simply cannot presume that DISH
would inevitably agree to a merger with T-Mobile or Sprint,
particularly considering the record evidence that DISH
plans to enter the RMWTS Market with a materially different
5G network and its own competitive strategy, as detailed
further below in Section II.B.3. See alsc Tr. 1225:13-19.
In sum, it may be that Defendants are not entirely
incapable of improving their networks and services through
means other the Proposed Merger. But none of those

alternatives appear reasonably practical, especially in the

71



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 75 of 173

short term, and neither company as a standalone can achieve
the level of efficiencies promised by the Proposed Merger.
Tr. 225:11-22. Accordingly, the Court concludes that
Defendants’ claimed efficiencies satisfy the merger-
specific test.

b. Verjfiability

Courts consider efficiencies verifiable if they are
not speculative and “shown in what economists label ‘real’

terms.” Penn State, 838 F.3d at 348-49 (gquoting Univ,

Health, 938 F.2d at 1223). The D0OJ and FTC similarly state
that “[lelfficiency claims will not be considered if they
are vague, speculative, or otherwise cannot be verified by
reasonable means. Projections of efficiencies may be viewed
with skepticism, particularly when generated outside of the
usual business planning process. By contrast, efficiency
claims substantiated by analogous past experience are those
most likely to be credited.” Merger Guidelines § 10. The
Merger Guidelines also note that “efficiencies resulting
from shifting production among facilities formerly owned
separately, which enable the merging firms to reduce the
incremental cost of production, are more Jlikely to be
susceptible to verification and are less likely to result

from anticompetitive reductions in output.” Id.
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Most of Plaintiff States’ criticisms regarding the
verifiability of Defendants’ claimed efficiencies center on
the "“Montana Model,” which Defendants prepared to gquantify
the benefits of increased capacity for the purposes of this
action. The Montana Model is an adaptation of a Network
Engineering Model (“"NEM"} that T-Mobile uses in 1its
ordinary course of business to predict which of its cell
sites will ©become “congested,” or reach a threshold
capacity at which T-Mobile deems its customers would not
receive the qguality of service they  expect. This
“congestion threshold” is defined in terms of speed, as the
NEM forecasts the speeds that consumers would require for
their anticipated future uses. Tr. 1437:20-1438:23. T-
Mobile typically uses the NEM to plan solutions aimed at
avoiding congestion, such as the deployment of small cells
or the creation of new macro cell towers. Def. Ex. 5400;
Tr. 1457:25-1459:16. The NEM is updated every year and
forecasts netwofk traffic over a five-year ©period,
predicting consumer demand by incorporating information
from T-Mobile’s marketing teams and studies on likely
future consumer applications and data demands. Tr. 1432:20-
1433:24, 1438:24-1439:2, 1441:6-22, 1442:9-1443:3. T-Mobile
employees expressed satisfaction with the NEM at trial,

ncting that it predicts capacity needs at over 99 percent
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accuracy in the ordinary course of business. Tr. 1161:11-
22.

T-Mcbile’s Vice President of Network Technology, Ankur
Kapoor (“Kapoor”), oversaw the c¢reation of the Montana
Model by adapting the NEM (which he regqularly oversees) to
account for both the advent of 56 and Sprint’s future
standalone performance. Tr. 1434:9-17. The adaptatioﬁ for
5G required updating likely coeonsumer uses to include 4K
video streaming and AR and VR applications. Tr. 1471:22-
1472:11. The 5G adaptation also required a methodological
change to calculate 5G speeds, as there was no actual data
on 5G speeds at the time; Kapoor prepared this measure by
using the most advanced LTE handset technology and cell
site capabilities to project speeds and then factoring in
the predicted spectral efficiency gains from 5G. Tr,
1482:4-1483:20. The model also required that 4G sectors be
upgraded to 5G 1if customers with 5G-capable handsets were
present and experienced speeds lower than those normally

F

provided in a 5G sector, Dbecause “leakage,” or customers’
transitioning from a higher quality sector to a lower
quality sector, 1is actually the highest driver of T-Mcbile
customers’ churn. Tr. 1474:5-1478:7. Kapoor then adapted

the NEM to model Sprint’s future congestion by meeting with

his counterparts at Sprint and incorporating the
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assumptions that then controlled under Sprint’s April 2018
plan of record. Tr. 1479:19-1480:13. Defendants’ economic
expert, Katz, then quantified the value of the resulting
efficiencies by measuring the marginal costs required to
solve network congestion and comparing New T-Mobile’s
marginal costs with those for standalone T-Mobile and
Sprint. Tr. 1867:4-1869:3. Katz also guantified the value
of increased speeds by extrapolating from a 2012 study
regarding the fixed in-~-home broadband services market,
which he considered sufficiently analogous based on the
increasing convergence between the mobile wireless (also
called mobile broadband) and fixed 1in-home broadband
markets. Tr. 1881:3-1885:19. Based on these assumptions,
Katz calculated that New T-Mobile’s network marginal costs
would be 1/10 of standalone T-Mobile’s, and the wvalue of
its increased speeds would be over $15 per month per
subscriber. Tr. 1885:20-1886:7.

Plaintiff States c¢laim that Defendants’ claimed
efficiencies are unverifiable because the Montana Model was
prepared for the purposes of litigation rather than in the
ordinary course of business. They note as an example that
the Montana Model predicts Sprint’s future congesticon even
though Sprint does not do any similar modeling in the

ordinary course of its business, and even though Sprint
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would not actually follow the April 2018 plan of record
used to supply the Montana Model’s inputs 1if the Proposed
Merger did not occur. Tr. 500:16-501:5. Plaintiff States
add that the NEM is updated every year, whereas the Montana
Model has not been updated since its completion in roughly
September of 2018. Tr. 1523:7-1525:9, 1527:11-23. They
finally cite a letter from T-Mobile’s counsel stating that
“any model created in the ordinary course would not have
attempted to model as far into the future” as the Montana
Model does. Pl. Exz., 1319 at 25.

The Court is not persuaded that these criticisms
render the Montana Model so unreliable that it should not
be credited to any degree. Although T-Mobile’s NEM had not
yvet been adapted to account for 5G and naturally would not
normally account for Sprint, it 1is unsurprising that
Defendants would want to account for these salient factors
when trying to demonstrate the extent of their claimed
efficiencies in this action. Kapoor testified that the
Montana Model follows the same core logic as the NEM, which
suggests that though the Montana Model was initially
created for litigation, it was nevertheless closely based
on a model that has proven highly successful 1in the
ordinary course of business. Tr. 1471:4~14. That T-Mobile

now wuses the Montana Model in the ordinary course of its

76



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 80 of 173

business also confirms that it essentially tracks the logic
of the undisputedly reliable NEM. Tr. 1435:1-6. The Montana
Model used the inputs regarding Sprint that were available
at the time of its c¢reation, and it would be unreasonable
to require constant updates every time Sprint considers a
change of strategy. Katz testified that he and his team of
economists did not change the Montana Model, further
indicating that it hewed as closely to ordinary business
principles as could Dbe reasonably expected under the
circumstances. Tr., 1870:25-1871:18. *F¥inally, Kapoor noted
that given the NEM’s overall accuracy, its annual updating
process does not result in significantly different
predictions in practice. Tr. 1524:6-12, 1526:23-1527:10.
Plaintiff States’ criticisms are relevant and noted, but
that does not mean that the Montana Model 1is without wvalue.
Plaintiffs next c¢laim that the Montana Model is
unreliable because it artificially restricts the standalone
firms’ ability to acquire spectrum or adopt new technology
like DSS. Tr. 2191:2-2192:13. They provided an example of a
“sensitivity analysis” in which they changed the inputs of
the Montana Model to see how significantly its output would
change. By altering the model’s inputs to give the
standalone firms 30 MHz of spectrum and/or new technologies

including DSS, the sensitivity analysis suggested that the
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difference in future network marginal costs between New T-
Mobile and the standalone firms could dramatically decrease
from as high as $6.21 to as low as 40 cents. Tr. 2192:14-
2194:3; 2196:21~-2198:16. While this methodological
limitation does decrease the probative value of the Montana
Model in absoclute terms, the decrease 1s again not great
enough to render the model altogether untrustworthy. As
noted above, these spectrum acquisition and technological
alternatives do not appear to be practicable business
solutions for the standalone firms given their costs and
the wuncertainty surrounding them. As Plaintiff States’
economic expert Fiona Scott-Morton {(“Scott-Morton”}
testified at trial, acquiring 30 MHz of spectrum can cost
up to $10 billion, which a company like Sprint could not
readily afford. Tr. 2242:16-24. Although 1t 1is certainly
possible that the standalone firms would acquire some new
spectrum and deploy some new technologies, the Court is not
persuaded that the actual decrease in the wvalue of
efficiencies would be so dramatic.

Scott-Morton also questicned the degree to which Katz
extrapolated from the 2012 article that he used as the
basis for his speed valuations. In particular, she stated
that Katz assigned value to speeds that are far higher than

custemers can practically use at present; 4K  video
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streaming requires 25 mbps, but Katz’s model already
predicts that standalone T-Mobile and Sprint will be able
to maintain average speeds of 127 mbps and 210 mbps
respectively by 2021. Tr. 2206:8-2207:17, 2210:10-2211:15.16
New T-Mobile 1is projected to offer even higher speeds of
380 mbps in 2021 and 660 mbps in 2024. 2211:16-23. Scott-
Morton stated that because these speeds are far beyond the

levels that consumers now require, and because the value of

speed to consumers diminishes the more that speeds exceed

the level that consumers can practically use, there is no
reliable way to determine how consumers would value speeds

higher than roughly 250 mbps. Tr. 2212:4-2213:17.

This argument is too limiting. The same may have been
said about airplane speeds and pilctless flying machines in
1920. Tt unduly discounts the rate at which technological
innovation, new products, and consumer applications develop
to take advantage of enhanced capabilities, and the extent
to which this merger might specifically help accelerate
that process. In the past ten years alone, the types and

range of RMWTS uses have developed in a remarkable variety

16 Additionally, Plaintiffs challenged the wvalidity of the 4K streaming
video use case, noting that few phones can support 4K resolution at
this time. Tr. 1538:8-1542:1. The Court doubts that this use case is
unrealistic, though, given the rapid rate at which mobile handsets may
be nupdated to enable such uses. Current technological limitations
should not bar consideration of reasonably likely future applications.
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of ways. BEven 1f speeds above 250 mbps seem entirely
luxurious at present, 1t 1is not inconceivable that in
relatively short order innovators will develop or improve
applications that can make use of these high speeds. Though
this proposition is necessarily predictive and can
reasonably be challenged, the Court does not agree that
what necessarily follows 1is to wholly disregard efforts at
valuing such potential future benefits.l?

As the Merger Guidelines explicitly note, efficiencies
are generally more susceptible to verification where they
result from combining separate facilities and thus reducing
the incremental cost of production. No party in this action
has disputed thét combining Sprint and T-Mobile’s network
facilities will result in reduced network marginal costs
and a large increase in capacity, which in the RMWTS Market
effectively equates to supply or output. None of Plaintiff
States’ arguments challénge this basic reality. Their
arguments instead go primarily to the weight that the Court

accords to the model’s output, rather than barring

17 pPlaintiff States also levelled the additional speed-related criticism
that T-Mobile’s 5G congestion threshold is too high and consequently
overestimates future congestion. The Court is not so persuaded. Trial
testimony reflected that the 5G threshold is already lower than the
industry-estimated speeds required to stream 4K video, which Defendants
treated as the most likely use of 5G services at present. Tr. 1450:13-
1454:6. Moreover, bearing in mind that congestion is one of the primary
drivers of churn, the Court declines to conclude that the 5G congestion
threshold has been set too high for the Montana Model to be unreliable
on that count. Def. Ex. 5078; Tr. 1455:25-1457:12.
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altogether any recognition of the model’s results. BAs a
practical matter, the model almost certainly cannot exactly
guantify the extent to which each specific aspect of the
Proposed Merger would benefit consumers, even if it is 99
percent accurate.

As the Supreme Court noted almost sixty years ago, the
predictive exercises demanded by Section 7 are not
“susceptible of a ready and precise answer in most cases.”

Phila. Nat’l Bank, 374 U.35. at 362. To expect otherwise in

the dynamic and rapidly changing RMWTS Market is to invite
almost certain disappointment. Section 7 calls for ™“l[a]
predictive judgment, necessarily probabilistic and

judgmental rather than demonstrable.” Hospital Corp. of Am.

v. FTC, 807 F.2d 1381, 1388 (7th Cir. 1986}); see also

United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 88

(D.D.C. 2011) (noting that modeling, while “an imprecise
tool,” may nonetheless have probative value where its
results “tend to confirm the Court’s conclusions based upon
the documents, testimony, and other evidence” 1in the
record}. Accordingly, the Court concludes that the Montana
Model is sufficiently reliable to indicate that Defendants’
claimed efficiencies will be substantial, even 1f not quite

as large as the model’s precise prediction.
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0f course, the Court need not, and does not, rest its
conclusion of verifiability on the Montana Model alone.
Indeed, despite the considerakle trial time dedicated to
the trustworthiness of the Montana Model, the Court is not
persuaded that the model’s results are particularly
integral to a finding of verifiability or lack of it. As
noted above, the Merger Guidelines state that efficiency

claims may be verifiable if substantiated by analogous past

experience. See Merger Guidelines § 10. Defendants’ claimed
efficiencies are verifiable in significant part because of
T-Mobile’s successful acquisition of MetroPCS in 2013. T-
Mobile actually underpredicted the efficiencies that would
result from the MetroPCS merger: the merger resulted in

network synergies of $9-10 bkillion rather than the $6-7

billion predicted. Those economies were realized 1in two
years rather than the three predicted. Moreover, Metro’s
customers have more than doubled since the merger, and
Metro’s unlimited plans have decreased in price from $60 to
$50. Def. Ex. 5010; Tr. 1062:17-1065:18, 1200:15-1203:17,
1502:24-1503:22.

As multiple witnesses noted at trial, the integration
of Sprint and T-Mobile would be very similar to the
integration of T-Mobile and MetroPCS and could follow the

same basic organizational structure and strategy. Tr.
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1062:1-16. Although the Proposed Merger would take place on
a larger geographic scale, T-Mobile witnesses noted that
integration might actually be easier in the sense that over
80 percent of Sprint customers already use handsets
compatible with T-Mobile’s network, whereas T-Mobile had to
provide MetroPCS customers with new handsets due to
differences in wvoice technology protocols at the time of
the MetroPCS merger. Tr., 1204:5-1206:20. Considering T-
Mobile  has already  overdelivered on its projected
efficiencies in an analogous past merger, the Court 1is
persuaded that the Proposed Merger’'s efficiencies are
ultimately verifiable rather than speculative.

In sum, the Court concludes that Defendants’ proposed
efficiencies are cognizable and increase the Ilikelihood
that the Proposed Merger would enhance competition in the
relevant markets to the benefit of all consumers. However,
mindful of the wuncertainty in the state of the law
regarding efficiencies and Plaintiff States’ pertinent
criticisms, the Court stresses .that the Proposed Merger
efficiencies it has recognized constitute Jjust one of many
factors that it «considers and do not alone possess

dispesitive weight in this inquiry.
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Z. Sprint’s Status as a Weakened Competitor

Another consideration that weakens the strength of
Plaintiff States’ prima facie case is Sprint’s decreasing
competitive relevance, which owes to demonstrably poor
network quality and numerous financial constraints.,
Evidence that a merging party is a “weakened competitor”
that cannot compete effectively in the future may serve to
rebut a presumption that the merger would have

anticompetitive effects. See Gen. Dynamics, 415 U.8. at

508; Waste Mgmt., 743 F.2d at 982 (noting that “a

substantial existing market share is insufficient to void a
merger where that share 1s misleading as to actual future

competitive effect”); Baker Hughes, 908 F.2d at 985

(listing cases 1in which evidence of a merging party’s
weakness rebutted prima facie case}.

Courts have identified a wvariety of conditions that
may render statistical market share evidence misleading,
including a firm's lack of resources required to compete
long~term, financial difficulties that constrain the firm
from improving 1its competitive position, and poor brand

image and sales performance. See, e€.g., Gen. Dynamics, 415

U.S. at 501-04 (noting that while coal company had been and
remained “‘highly profitable’ and efficient,” its lack of

and inability to acquire scarce uncommitted coal reserves
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limited its future ability to compete); FTC v. Nat’l Tea

Co., 603 F.2d 694, 69%9-700 (8th Cir. 1979) (describing
company that had “an extremely poor image among consumers”
and “lost substantial amounts of money” for five straight
years, despite attempts to revitalize through structural
and operational changes and new, low-priced promotional

offers); United States v. Int’l Harvester Co., 564 F.2d

769, 174-76 {7th Cir, 1977) (discussing “precarious”

financial situation of company that struggled to secure
financing and had insufficient cash or other assets to

balance its liabilities); FTC wv. Arch Coal, Inc., 329 F.

Supp. 2d 109, 155-57 (D.D.C. 2004) (stating that coal
company with currently viable mines would become “less and

less of an active competitor” where financing difficulties

pievented it from securing long-term cocal resources).

Some lower courts have stated that “weakened
competitor” evidence 1is among the weakest grounds for
rebuttal and thus require that the defendant show the
acquired firm's weakness “cannot be resolved by any
competitive means [and] would cause that firm’s market
share to reduce to a level that would undermine the

"

government’s prima faclie case.” See, e.g., ProMedica Health

Sys., TInc. wv. FTC, 749 F.3d 559, 572 (6eth Cir. 2014).

Accordingly, in this body of case law, courts credit this
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defense only in rare cases. See id.; Univ. Health, 938 F.2d

at 1221.

Assuming that the weakened competitor defense 1is
applicable oﬁly in narrow circumstances, the Court
concludes that the Proposed Merger nonetheless presents a
rare case. The mobile wireless network is the foundation of
mobile wireless telecommunications services, and Sprint’s
network and product offerings have been distinguished for
years for poor operational quality and negative customer
perception. As described below, Sprint’s financial
difficulties hamper its ability to invest in its network,
which in turn prolongs its poor network quality and hurts
its ability to generate the revenues necesgssary to improve
its financial condition. The Court addresses Sprint’s
network quality and financial difficulties in turn, with
some inevitable overlap due to both factors’ interactive
impact on Sprint’s competitive condition. Finally, the
Court considers whether competitive means other than the
Proposed Merger could reascnably resolve these
interconnecting difficulties, ultimately concluding that
they cculd not.

a. Sprint’s Network Quality and Customer Perception

For roughly the past 15 vyears, Sprint has made

multiple ill-advised technological and business decisions
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which resulted in a chronically underdeveloped network that
is inconvenient for consumers to use. For example, Sprint’s
choice to use a technology standard called CDMA instead of
the GSM standard widely adopted by the rest of the industry
meant that many consumers would have to change their mobile
handsets i1f they switched to Sprint’s network, and, because
of this decision, Sprint’s customers remain among the
exceptions who cannot use voice and data services
simultaneously. Sprint also did not realize anticipated
technological and financial benefits from its merger with
market competitor Nextel, which further set back its
attempts to build a strong network. Tr. 57:15-21, 1278:4-
20, 1380:4-11. Poor technological decisions such as these
were exacerbated by a historical trend of low capital
expenditures on Sprint’s network. Tr. 511:8-19.

The effects of Sprint’s low network investments and
poor financial position have expanded over time, making
meaningful network investment seem a less and less viable
prospect. Thus, when Claure joined Sprint as CEO in 2014
and observed that the company had $33 billion in debt and
over $5 billion of yearly cash flow losses, he determined
that Sprint could not afford the $25 to $30 billion
required for Sprint to reach parity with its competitors on

a traditional network basis. Tr. 1280:23~1281:16. These
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difficulties led Claure to propose a less-expensive, non-
traditional plan to increase Sprint’s network coverage at
minimal c¢ost by deploying numerous small cells hung on
utility poles and low-rent alternatives to c¢ell towers
called monopoles. Tr. 1281:17-1283:15. This plan failed
massively; Sprint installed only 2,000 of its projected
75,000 small cells and only one of its projected 35,000
monopeoles, which was also removed in short order. Tr.
1283:15-1284:22, 1292:22-1293:1.,

Sprint’s failure 1in this project hurt the company
doubly  because Sprint neglected traditional network
investment 1in the interim, expending only $1.3 billion
during a period when its major competitors each expended at
least $6 billion on their respective networks. Tr. 1284:23-
1285:11. Sprint’s underinvestment and dearth of low-band
spectrum have ultimately resulted in poor network coverage
and decreased quality of service, even in areas that Sprint
covers through roaming agreements with its competitors. Tr.
510:18~511:7, 511:20-512:22.

Sprint’s poor network quality has drastically affected
its consumer ©perception. Sprint’s Net Promoter Score
(“"NPS”), which measures the likelihood that a consumer
would recommend using a RMWTS carrier’s network, is less

than a third of Verizon’s and similarly far behind the NPS
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for the other two MNOs. Tr. 107:10-108:3. This 1in turn
contributes to Sprint’s churn, which is approximately twice
as high as that for each of the other three MNOs. Tr. 93:6-
94:4. According to the testimony at trial, this churn rate
translates to Sprint losing roughly six million customers
per vyear, which 1is highly concerning considering that
Sprint’s network supports roughly 40 million customers at
present. Tr. 1382:22-1384:5.

Poor consumer perception of Sprint’s network has even
hurt Sprint employees’ perceptions of the company, causing
Sprint to lose sales employees. Tr. 1295:10-24. The net
effect of this negative perception is that Sprint struggles
to generate revenues, which hinders its ability to improve
its network while also meeting its numerous preexisting
financial obligations.

As Plaintiff States emphasized at trial, Sprint made
several attempts to improve its network perception and
demonstrate that it could be a disruptive competitor in the
RMWTS Market. For instande, Sprint made several aggressive
cffers between 2015 to 2017: it began offering low-priced
unlimited data plans, and it also advertised that customers
who switched to Sprint would have to pay only half of the
prices they paid to their previous carriers. Tr. 23:10-

28:12, 33:16-34:1. While these aggressive offerings
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certainly pressured Sprint’s competitors and benefited
consumers, their effectiveness was limited in both duration
and quality. Sprint’s low-priced unlimited plans came at
the cost of reducing the speeds at which customers could
stream video, audic, and games. Tr. 34:7-18. Moreover,
Sprint’s half-off offer was designed to increase in price
after one or two vyears, and many customers initially
attracted by the offer switched carriers shortly after
realizing they would ultimately have to pay higher prices
for a lower~quality network. Tr. 27:10-16, 54:5-7, 92:3-7,
1285:12-1287:19, 1397:4-18.

To be sure, Sprint’s offers deserve some consideration
for their pro-consumer posture. But in retrospect, they
reflect a desperate and ultimately unsuccessful effort to
stay relevant rather than a sustainable long-term business
strategy. Sprint’s projections that it could return to
competitive relevance by lIeading in the rollout of 5G are
also proving to have been overly optimistic: Sprint’s lack
of low-band spectrum limits the geographic reach of its 5G
network, its financial troubles make 1t difficult to
acquire 5G handsets, and consumers have not Jjoined the
Sprint network in anywhere near the numbers expected {and
on the contrary, Sprint‘s churn remains comparatively

high). Tr. 84:22-85:25, 474:16-475:8. Indeed, Sprint’s own
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internal documents reflect the belief that without the
Proposed Merger, Sprint’s “lack of deployment in 51 markets
will lead to Sprint losing the 5G nationwide race” and that
“in the long run, Sprint 5G offerings will not be on par
with competition in the 51 de-prioritized markets.” Pl. Ex.
733 at 2; Tr. 522:20-523:23.

b. Sprint’s Financial Difficulties

Improving and maintaining network quality in the long
run inevitably requires large amounts of investment and
ongoing operational expenses. Sprintfs financial situation,
however, remains poor and  hamstrings any meaningful
investment efforts. For example, Sprint’s most effective
way of reducing its financial difficulties to date has been
through cost cutting efforts; unfortunately, these efforts
required the layoffs of many network engineers and resulted
in increased customer complaints regarding network quality.
Tr. 1280:10-22.

Sprint’s significant underperformance with respect to
its April 2018 five-year plan of record further
demonstrates that the company cannot afford to adequately
invest in 1its network and meet its ambitious targets to
remain competitive in the future. Tr. 464:2-13, 1404:1-25.
One brief example of this point is Sprint’s deployment of

only 14,000 of its projected 24,000 small cells and only
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200,000 of its projected 776,517 coverage-enhancing “Magic
Boxes.” Tr, 521:3-522:12.

Raising even greater concern than these device
numbers, though, is that Sprint’s projections of its future
profitability are widely viewed as unrealistic and
unattainable. Plaintiff States’ accounting expert Saul
Solomon {(*Sclomon”) noted that Sprint’'s revenues have
historically grown at a rate of approximately one percent
per year,  but Sprint’s plan of record requires that Sprint
grow revenues at five times that rate over the next four
years. Tr. 2049:24-2050:12. And while Sprint’s April 2018
plan of record projects that Sprint’s free cash flows would
grow from a loss of $373 million in 2020 to a gain of over
$4.5 billion by 2023, the consensus view of industry
analysts by May 2019 was that Sprint would continue to have
negative cash flows in every year through 2023 and fall
short of its total projected free cash flows by §$12
billion; even the most optimistic analyst reports projected
a shortfall of $6 billion on this metric. Def. Ex. 8171 at
2; Tr. 2046:2-2047:6,

Sprint’s expected performance on another accounting
metric, adjusted earnings before interest, taxes,
depreciation, and amortization (“EBITDA”), 1s similarly

dismal, with the industry consensus projecting that Sprint
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will underperform its expectations by at least $1.5 billion
in each year until 2023 and by over $4 billion in 2023.
Def. Ex. 8171 at 1; Tr. 2044:23-2045:17. Putting aside that
Sprint is already failing to execute on its plans, the
industry’s manifest lack of faith in Sprint’s ability to
meet its goals is extensive.

Sprint also has limited ability to secure further debt
financing to fund network investments. It 1s already $37
billion in debt, and its credit rating is generally non-
investment grade. Tr. 2063:12-20. Moody’s has apparently
noted that 1t would consider downgrading Sprint’s credit
rating if it took on additional debt, which would in turn
increase Sprint’s interest expenses and other debt
servicing costs. Tr. 2066:17-2067:4. This prospect is
particularly troubling because Sprint already typically
spends between $2.1 to $2.5 billion in interest expenses
per year. Tr. 2067:5-7. And as Sprint cannot spend all of
the $4 bkillion in cash that it has on hand because of
liquidity requirements, Sprint has very few options to

develop its network. Tr. 2065:11-2066:6.18

1% Plaintiff States have noted that Sprint has $2.€ billion in existing
credit facilities and $8.3 billion in existing or expanded spectrum-
backed facilities. Tr. 2031:7-20. Even if true, it is highly doubtful
that all of this capital could be directed to network investment alone
given the other parts of Sprint‘s business and 1its pre-existing
financial obligations. While relevant, the Court concludes that on
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That Sprint finally achieved profitability in fiscal
year 2017, after eleven straight years of losses, is little
comfort when balanced against Sprint’s heavy debt and
financing restrictions. Tr. 1332:14~-23., If Sprint’s ability
to briefly achieve profitability deserves some recognition,
the company is at best struggling to even tread water while
its competitors continue to grow the revenues that will
allow them to keep pace in the race to next generation
wireless networks. Tr. 1385:1-18.1° As the costly shift to
5G approaches, Sprint’s limited financial success seems too
little, too late.

c. Other Competitive Means Available to Sprint

Finally, Plaintiff States argue that Sprint’s issues
could be solved through competitive means other than the
Proposed Merger. As an initial matter, they note that
Sprint has started investing comparatively more 1in its

network and that network perception usually lags behind

balance these facilities do little to offset Sprint’s bleak financial
prospects.

1% Hven assuming that Sprint’s financial results and market share have
been relatively stable in recent years, as Solomon claimed, the Court
sees small comfort in that fact. See Gen. Dynamics, 415 U.5. at 503
{deeming a company that “had been and remained [] ‘*highly profitable’”
a weakened competitor). The weight of the evidence described in the
rest of this section indicates that such a stable market share would be
misleading as to Sprint’s future competitive position. See Waste Mgmt.,
743 F.2d at 982. Without gquantifying exactly how much Sprint’s market
share will drop in the future, the Court concludes that such loss would
very likely be great encugh to undermine the wvalue of Plaintiff Statesf
statistics.
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actual network performance by up to two years. Pl. Ex. 437;
Tr. 441:7-443:9, 445:16-446:9, Plaintiff States add that
Sprint 1is making technological changes that have resulted
in improved speeds, suggesting that its network perception
may improve within the next two years and possibly spur a
reversal of fortune. Pl. Ex. 437; Tr. 456:20-457:4, 467:19~
469:10.

The Court cannot place much confidence 1in these
suggestions. Sprint’s network perception has remained low
for the past three years and only continues to worsen, even
after Sprint began to increase its network investments and
aggressively compete to attract customers. Pl, Ex. 1202;
Tr. 509:5-510:9. The evidence at trial also casts doubt on
the notion that Sprint 1is adequately investing 1in 1its
network now, such that consumer perceptions might soon
justifiably improve. Sprint’s actual network investments
were only $1.95 billion in 2017 and $3.319 billion in 2018,
and the company underspent its plan of record’s projected
$6.416 billion in network investments for 2019 by roughly
$1.5 billion. Tr. 2055:8-2056:14. In short, Sprint’s
network investments still fall far short of the levels

needed to match Sprint’s competitors.?0

20 This underperformance on capital expenditures is doubly worrisome
because Sprint'’s Vice President for Radio Access Network Engineering
and Development, Jay  Bluhm, testified that Sprint’s recurring

95



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 99 of 173

The other competitive means of improvement highlighted
by Plaintiff States appear insufficient for Sprint to catch
up or keep up with the other MNOs. For example, the notion
that Sprint can acquire enough Jlow-band spectrum to
ameliorate its poor coverage seems speculative. Sprint did
not participate in the last FCC auction of low-~band
spectrum because it determined that it could not afford the
billions of dollars required to purchase the spectrum and
then upgrade its network fto enable the spectrum’s use. Tr.
516:3-18. Even if Sprint could afford to participate in an
auction today, the FCC has not indicated when it will be
auctioning low-band spectrum again. And while Sprint has
valuable mid-band holdings that 1t can use for its 5G
strategy, Sprint’s credit issues 1limit the company’s
ability to borrow the money needed to fully deploy that
spectrum. Tr. 1300:13-1301:6. Sprint’s efforts to fill
coverage gaps through densification partnerships with cable
MVNOs like Altice similarly seem unlikely to
comprehensively address Sprint’s coverage 1issues because
they depend on both the availability of cable MVNOs’
largely regional infrastructure and their willingness to

partner with Sprint. Tr. 562:22-564:25. Such inclination

operational expenditures pose an even greater problem from a financial
perspective, Tr. 458:8-11.
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cannot be taken for granted, as evidenced at trial by

Comcast’s assessment that Sprint’s “lack of a balanced

spectrum position [] coupled with declining cash due to the

loss of [subscribers] and an expensive, inefficient network

weakened by years of underinvestment and poor planning has

had significant negative impacts to the company’s ability

to return to competitiveness.” Def. Ex. 7246; Tr. 838:6-

841:3,

Plaintiff States also raise the prospect that Sprint

could 1improve 1ts position by merging with competitors

other than T-Mobile, such as DISH or the cable MVNOs. As an

initial matter, the notion is highly speculative.

Moreover, it 1is not entirely clear to the Court that a

different merger, especially one not grounded on any real

or practical support, would really qualify as one of the

alternative means contemplated by courts when assessing a

weakened competitor claim. Even assuming that the Court

could weigh such a transaction in its analysis, Sprint’s

efforts to this point indicate that neither the cable MVNOs

nor DISH seriously considered such a prospect. Comcast and

Charter apparently asserted that they would not consider a

merger unless Sprint first improved its network to a level

that rivals Verizon’s, which essentially rules out

contention that a merger with those companies is
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realistic solution to Sprint’s network problems.

1301:15-1306:3. And as noted above in Section II.RBR.1 and

below in Section II.B.3, DISH did not express significant

interest in a merger with Sprint and may instead prefer to

enter the market on its own terms (especially if it could

do so given the generous remedies arranged by the DOJ).

Indeed, Sprint’s mid-band holdings may be of significantly

less interest to DISH than T-Mobile because DISH already

has wvast unused spectrum holdings that it can use without

combining with a company as heavily indebted as Sprint.

1306:4-1307:7.

Plaintiff States have also suggested that the roaming

agreement between Sprint and T-Mobile could function as the

sort of break fee that helped T-Mobile to remedy

competitive struggles beginning in 2012. But this roaming

agreement does not approach the value of the cash

spectrum that T-Mobile received in addition to its roaming

agreement with AT&T, and Sprint must pay T-Mobile

escalating price each year that the roaming agreement

applies even though Sprint subscribers would continue to

have lower network priority than T-Mobile or Metro

customers. Tr. 1307:22-1308:18.

Numerous other considerations indicate that Sprint

cannot realistically improve 1in the same fashion that T-
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Mobile did in 2012; for example, T-Mobile benefitted from
obtaining the right to sell the iPhone at the time of the
break fee and also acquired low-~band spectrum from Verizon
as part of a forced divestiture, whereas Sprint already has
the right to sell 1iPhones and no clear path to obtaining
low-band spectrum. Tr. 916:4-917:4. The value of Sprint's
roaming agreement and 1its potential to accelerate a
competitive turnaround clearly do not approach the levels
provided by T-Mobile’s earlier break fee.

Finally, Plaintiff States suggest that Softbank,
Sprint’s controlling sharehclder, might pay off Sprint’s
hefty financial obligations, citing an email from Softbank
Chief Executive Officer Masayoshi Son to that effect. Pl.
Ex. 469; Tr. 1318:15-1319:12. However, bank covenants limit
how much Softbank can lend to Sprint, and Softbank may
struggle to justify to its shareholders what is essentially
a bail-out of Sprint, ultimately rendering this possibility
speculative. Tr. 1309:14-1310:3. Softbank’s interest-~
bearing debt 1is also roughly three times as large as its
cash and cash equivalents, further drawing 1into gquestion
how readily it could pay off Sprint’s debts as well. Pl.
Ex. 1274 at 84-85; Tr. 1360:2-1361:9. Unlike T-Mobile,
which convinced DT to invest in its network after

instituting an iInnovative and successful business strategy
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and receiving significant cash and spectrum from AT&T and

Verizon, Sprint does not appear to have much that would

inspire similar confidence among Softbank shareholders

beyond its mid-band holdings. As Sprint’s CFO Combes

concluded after considering these options and more, none

appear to offer the wviable path forward presented by the

Proposed Merger. Def. Ex. 6028; Tr. 1372:19-1375:4.

The Court is thus substantially persuaded that Sprint

does not have a sustainable long-term competitive strategy

and will in fact cease to bhe a truly national MNO.

532:12-533:2 (testimony of Jay Bluhm concluding that Sprint

could not continue to be viable in its current form beyond

two years); 1310:10-24, 1312:18-1313:3 (testimony of Claure

concluding that Sprint cannot sustainably continue

compete on a national scale and would likely reduce its

holdings and operations and remain in the industry as

regional carrier). Sprint’s current “Plan B” to

Proposed Merger contemplates that Sprint would deprioritize

51 of the 99 local markets in which it operates, causing it

to neglect spending in regions covering 30 percent of the

United States population. Tr. 484:10-486:13. While Sprint

would not completely abandon these markets, 1its plan *to

deemphasize its already insufficient investment in them

indicates that network quality would deteriorate even
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further and cause Sprint’s churn to grow even higher.

Considering that Plaintiff States have emphasized the need

for four nationwide MNOs 1in the RMWTS Market, Sprint's

probable transformation into a regional player would by

default result in a 4-to~3 market consolidation,

significantly undermining the strength of their prima facie

case.

Sprint’s downgrade to a regional carrier would also

hurt its ability to compete even in the 48 local markets

that it would prioritize, because 1ts customers would

experience serious drops in service quality any time they

left those markets. It is highly improkable that consumers

of Sprint’s “mobile” wireless services would be satisfied

with a network that works in some places but not others.

Pl. Ex. 733; Tr. 522:20-523:23, 1363:1-1364:10. Sprint will

likely fail to compete in a manner that benefits consumers

even 1in 1its priority markets because, as Claure stated,

Sprint will ultimately need to raise prices to reduce its

$37 billion debt. Tr. 1312:18-1313:3, 1365:12-1368:18,

1398:8-20.

The weight of the evidence at trial establishes that

Sprint is caught in a vicious cycle caused by its inability

to finance meaningful network investment, which perpetuates

a low-guality network that drives away customers and limits
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Sprint’s ability to generate the cash necessary to reduce

its financial constraints. Def. Ex. 6066 at 52;

1386:12-1388:12, 1385:11-23. The service enabled

Sprint’s mobile wireless network 1is Sprint’s long-t
product, and Sprint’s ability to improve that product
hindered by substantial hurdles in financing netw
development. Consequently, Sprint “may become less and 1
of an active competitor in the [RMWTS Markets]” and
“ﬁlainly a relatively weak competitor . . . with
convincing prospects for improvement” ocutside of

Proposed Merger. Arch Coal, 329 F. Supp. 2d at 155-57.
the Court’s assessment of the evidence at trial, Spr
falls squarely within the framework for a weake

competitor established by General Dynamics, “facing

future with relatively depleted resources at its disposa
See 415 U.s. at 501-04. This conclusion, like

conclusion regarding efficiencies above, strength
Defendants’ case that Plaintiff States’ market sh
statistics do not accurately reflect the Proposed Merge

likely effects on competition.

3. Federal Agency Review and DISH as a New Entrant

Tr.
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a. FCC and DOJ Review and Remedies

Prior to and during the pendency of this action,

FCC and DOJ each heavily scrutinized the Proposed Mer
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and considered its likely effect on competition. Those

agencies’ conditional approval of the Proposed Merger does

not dimmunize it from Plaintiff States’ antitrust challenge

or this Court’s judicial scrutiny. See 3. Austin Coalition

Cmty. Council v. SBC Commc’ns, Inc., 274 F.3d 1168, 1170

{(7th Cir. 2001}. Nevertheless, the reality remains that the

Cdurt must now assess the Proposed Merger as conditioned by

both regulators after lengthy review. BSee FTC v. Libbey,

Inc., 211 F. Supp. 2d 34, 46 (D.D.C., 2002Z}.

Not only have the FCC and DOJ conditioned

transaction before the Court, the Court will accord their

views some deference. Where  federal <regulators  have

carefully scrutinized the challenged merger, imposed

various restrictions on it, and “stand ready to provide

further consideration, supervision, and perhaps

invalidation of asserted anticompetitive practices.

we have a unique indicator that the challenged practice may

have redeeming competitive virtues and that the search for

those wvalues is not almost sure fto be in wvain.” Broad.

Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.5. 1,

(1979). Indeed, the Supreme Court has locked to the views

of federal regulators on multiple occasions for assistance

in conducting its Section 7 analysis. See Phila. Nat’l

Bank, 374 U.S5. at 361; Phillipsburg Nat’l Bank, 3%9 U.S.
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36465, As Plaintiff States note, however, the views of the

FCC and DOJ cannot simply be adopted entirely at face

value, as their assessment of a merger’s legality may be

guided by considerations that are outside the scope

Section 7. (See Pls.’ Response to Statement of Interest by

the United States, Dkt. No. 356, at 9.) Ultimately,

Court will treat the views of the FCC and DOJ

“informative but not conclusive.” 8. Austin Coalition Cmty.

Council v. 3BC Commc’'ns, Inc., 191 F.3d 842, 844 (7th Cir.

1999;.

As set forth above in the Court’s PFindings of Fact,

although the FCC recognized the potential for the Proposed

Merger to increase mobile wireless speeds, accelerate the

provision of 5G service, and expand mobile wireless

telecommunications services to underserved rural areas,

FCC nevertheless acknowledged that an unconditioned

Proposed Merger could have potentially harmful effects in

densely populated areas with price-conscious consumers.

Def. Ex. 5385 99 8-11, 20. To mitigate these concerns,

FCC required that T-Mobile commit to providing its promised

speed, 5G, and coverage benefits by setting clear targets

with associated penalties. And the FCC sought to address

the potential harm to price-conscious consumers

requiring the divestiture of the most successful part of
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Sprint’s business, 1its prepaid subsidiary Boost, to

independent buyer on terms that would enable that buyer to

compete aggressively for the benefit of such price-

conscious customers. Def. Ex. 5385 9 25, 32.

After extensive review, the DOJ concluded that the Proposed

Merger, if unconditioned, could substantially lessen

competition in the RMWTS Market. In order to achieve the

benefits that the Proposed Merger could provide, the DOJ

supplemented the FCC commitments by proposing that Sprint

divest Boost to the well-resourced potential entrant DISH,

that an independent monitor appointed by DOJ ensure DISH

would take advantage of the low wholesale rates provided by

an MVNO agreement, and that DISH build out its own 5G

network within three vyears to become a nationwide

capable of replacing Sprint. Def. Ex. 5363 at 6-28; Def.

Ex. 5385 q9 33-36; Tr. 1590:9-1602:19.

Plaintiff States point out that some of the conditions

contemplated by the FCC and DOJ, such as the MVNO agreement

and transfer of spectrum 1licenses, have yet to receive

formal approval. Tr. 1709:2-1712:8, 1714:16-1715:5.

Court declines to assume at present that the FCC and DOJ

will, either through their regulatory review processes oOr

lax enforcement, frustrate the conditions that they

negotiated themselves over a period of 15 months.
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Having been tasked with independently reviewing the

legality of the Proposed Merger, the Court is not bound by

the conclusions of these regulatory agencies. Similarly,

the Court does not simply adopt their conclusions

wholesale. Nonetheless, mindful that the agencies

“intimately familiar with this technical subject matter,

well as the competitive realities involved,” the Court

treats their views and actions “as persuasive and helpful

evidence 1in [analyzing] the competitive effect of this

merger” as conditioned by the factors described below.

United States v. Mfr.’s Hanover Tr. Co., 240 F. Supp. 867,

881, 886 (S.D.N.Y. 1965).2}

b. Market Entry by DISH

The DOJ's efforts to establish DISH as a fourth

nationwide MNO and replacement for Sprint comprise the most

‘prominent remedies that contribute substantially

rebutting Plaintiff States’ prima facie case. The Court

2t The deference that the Court accords to the DOJ and FCC turns on
their familiarity with the telecommunications industry and their
extensive conditioning of this particular transaction, rather than on
any notion that they represent the national public interest more so

than any state. BAs Plaintiff States and amicus curiae State

Washington note, allowing states to bring Section 7 actions is clearly

A1

an integral part of the congressional plan for protecting

competition.” Cal. v. BAm. Stores, 495 U.3. 271, 28B4 (1990); see also

Pls.' Resp. to Statement of Interest of the United States, Dkt.
356, at 3-5; Brief of State of Washington as amicus curiae, Dkt.

369-1. What deference the Court accords to the federal regulators
should not be taken as a denigration of Plaintiff States’ familiarity
with the industry or their relative ability to vindicate the public

interest they represent more generally.
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accordingly devotes the following discussion primarily to

these remedies. As one court has noted, “aside from the

Supreme Court’s guidance that ‘[tlhe relief in an antitrust

case must he effective to redress the violations and to

restore competition,” . . . there is a lack of clear

precedent providing an analytical framework for addressing

the effectiveness of a divestiture that has been proposed

to remedy an otherwise anticompetitive merger.” FIC v,

Sysco Corp., 113 F. Supp. 3d 1, 72 (D.D.C. 2015) (citation

omitted). The Court’s review of case law suggests this

observation largely holds true as well in connection with

assessing the effectiveness of other less common antitrust

remedies proposed by a federal agency. On this point,

Supreme Court has helpfully observed that “[tlhe existence

of an aggressive, well equipped and well financed

corporation engaged in the same or related lines

commerce walting anxiously to enter an oligopolistic market

would be a substantial 1incentive to competition which

cannot be underestimated.” United States v. Penn-0lin Chemn.

Co., 378 U.s. 158, 174 (1964); see also Waste Mgmt.,

F.2d at 982-83. Additionally, the Merger Guidelines provide

that new market entry may counteract concerns about

anticompetitive effects if entry would be “timely, likely,

and sufficient in its magnitude, character, and scope”
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address those concerns. Merger Guidelines § 9; see also

United States v. Visa U.S5.A., Inc., 163 F. Supp. 24 322,

342 (S.D.N.Y. 2001). At trial, the parties similarly used

the Merger Guidelines’ provisions on entry to frame their

arguments regarding DISH and the sufficiency of

proposed regulatory remedies.

Based on the judicial precedent cited above, the Court

is persuaded that the presence of DISH as a new entrant

will constitute a substantial incentive to competition in

the RMWTS Markets. DISH 1is undeniably well equipped to

enter the market by virtue of its large spectrum portfolio,

which 1is worth roughly 522 billion dollars and rivals

Verizon’s in size. Tr. 938:14-939:3, 1575:7-1576:16,

1588:21-1589:5. This largé spectrum position combines

significant quantities of both low- and mid-band spectrum

capable of supporting highly data-intensive consumer uses.

Tr. 1753:15-1754:6. DISH has clearly been financially sound

over the past decade. Tr. 1571:4-10. Furthermore, DISH

Chairman Ergen has expressed a desire for DISH to enter the

RMWTS Market since at least 2012, and he reiterated at

trial his intenticn to “compete with the largest wireless

'

operators 1in the United States . . . from day one.’
1561:17-1562:2, 1728:14~1729:10. DISH’s track record

numerocus awards for innovation and customer experience,
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well as evidence of the currently confidential and creative

strategic partnerships that DISH is planning, suggest that

DISH would compete as a disruptive “maverick” in the RMWTS

Markets, offering low prices for innovative and high-

quality services. Tr. 1572:7-1573:3,22

The Court structures its discussion of DISH’s entry fto

roughly track the Merger Guidelines’ three criteria for

entry: {1) the sufficiency of DISH’s entry, which the Court

assesses with respect to both DISH’s MVNO phase and its

plans to Dbecome an MNO with a 5G network; (2)

likelihood of DISH’s entry, focusing on evidence Plaintiff

States cite in support of their contention that DISH does

not intend to meaningfully compete in the market; and
the timeliness of DISH’s entry.

i. Sufficiency of DISH’s Entry

Though the Court titles this section the “Sufficiency

of DISH’s Entry,” the following discussion covers aspects

22 The Merger Guidelines use the term “maverick” to refer to a firm

“that plays a disruptive recle in the market to the Dbenefit

consumers.” Merger Guidelines § 2.1.5. At wvarious points throughout
trial, Plaintiff States characterized T-Mobile and Sprint as mavericks
based on their history of low-priced and creative offerings, such as
unlimited data plans, the elimination of two-year service contracts,
and elimination of international roaming charges. Defendants agree that
T~Mobile is a maverick firm, but they challenge that Sprint is one
given its aggressive offers’ ultimate lack of success. The Court agrees
that T-Mobile is a maverick; it need not resolve whether Sprint was a
maverick in the past, as it concludes that it is highly improbable that
Sprint will be in a position to continue playing the maverick role in

the future, for the reasons set forth in Section II.B.Z.
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of DISH's entry that the Merger Guidelines would consider

evidence of both sufficiency and likelihood. The Merger

Guidelines define likelihocod with respect to

profitability of entry, accounting for “the assets,

capabilities, and capital needed and the risks involved.”

Merger Guidelines § 9.2. Sufficiency under the Merger

Guidelines appears to be a less definite standard that

considers whether the entrant would have the scale or type

of product needed to compete effectively with market

incumbents. See id. at § 9.3.

When DISH enters the market, it will start as an MVNO

utilizing New T-Mobile’s network to provide services

Boost customers. The divestiture of Boost would be a strong

starting point for DISH to compete Dbecause of Boost’s

considerable success in the prepaid segment of the RMWTS

Market and the subscribers and assets that DISH would

receive: 9.4 million existing Boost customers, Boost’s

strong brand awareness and high customer satisfaction,

Boost employees with experience in the RMWTS Market,

7,500 retail storefronts. Tr. 116:2~7, 116:16-20, 122:5-

123:1, 1590:9-1591:8. As one court has observed,

“{dlivestiture of an existing business entity might be

[relatively] likely to effectively preservie]

competition that would have been lost through the merger,
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because it would have the personnel, customer lists,

information systems, intangible assets, and management

infrastructure necessary to competition.” United States v.

BAetna Inc., 240 F. Supp. 3d 1, 60 (D.D.C. 2017} (internal

quotation marks omitted).

The Boost divestiture would position DISH well with

respect to these numerous factors. BAngela Rittgers,

senior vice president at Boost, and DISH Executive Vice

President for Corporate Development Thomas Cullen both

testified that Boost will continue to operate smoothly

under DISH and that Boost’s distribution model is already

quite similar to that of DISH, which will help accelerate

DISH’s plans to expand its distribution to areas

currently well covered by Sprint. Tr. 146:4-20, 150:3-15,

1751:19-1753:14. Boost customers will alsoc use the New T-

Mobile network rather than the decidedly poorer-quality

Sprint network. Bearing in mind that Sprint’s poor network

quality drove over 44 percent of Boost’s churn, this

network improvement will further strengthen Boost's

viability under DISH. P1. Ex. 1205; Tr. 130:5-131:1,

147:19-25.

In connection with the Boost divestiture, New T-Mobile

must provide DISH with access to its network for seven

yvears at wholesale rates significantly lower than those
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provided under typical MVNO agreements. Tr. 253:10-23,

1086:24-1088:17. Ergen projected that Boost customers would

actually pay a lower price under DISH than they currently

do as a result of this low wholesale rate, which will also

help DISH to focus on building its own network rather than

paying the higher costs that an MVNO usually would to

access the New T-Mobile network. Tr. 1563:19-1564:22. Ergen

added that DISH will also lower prices in anticipation of

its tranmsition to an MNO; DISH could recoup any short-term

losses from lower prices by attracting subscribers to 1its

own network and thus avoiding the costs associated with use

of the New T-Mobile network. Tr. 1610:20-1612:21.

Plaintiff States correctly note that DISH’s reliance

on New T-Mobile's network during its MVNC phase presents

the risk that New T-Mobile may try to hinder DISH’s ability

to compete effectively. Tr. 2221:15-2222:16. “Courts

skeptical of a divestiture that relies on a continuing

relationship[] between the seller and buyer of divested

assets because that leaves the buyer susceptible to the

seller’s actions -- which are not aligned with ensuring

that the buyer is an effective competitor.” RAetna, 240 F.

Supp. 3d at 60 (internal guotation marks omitted}.
here, the DOJ has already prepared multiple means

mitigate this potential conflict. It has appeointed
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nmonitor to ensure that New T-Mobile does not limit DISH s

ability to use the New T-Mobile network, and it has

established a formula that provides the wholesale price to

DISH will never increase. On the contrary, DISH’s price is

designed to decrease as New T-Mobile experiences increases

in capacity. Tr. 1592:7-1593:19. Moreover, DOJ remedies

provide that New T-Mobile cannot cap the extent to which

DISH uses 1its network over the first three vyears

theoretically, there is nothing to stop DISH from filling

more than half of New T-Mobile’s network capacity. New T-

Mobile cannot charge DISH if New T~Mobile customers choose

to switch to DISH, either. Tr. 1599:14-1600:21. These

arrangements all ensure that DISH could compete with New T~

Mobile and other market incumbents on highly advantageous

terms upon entry, and that the MVNO agreement will inure

far more to DISH's benefit than New T-Mobile’s.

1719:19-1722:25.

Plaintiff States next state that Boost’s 9.4 million

subscribers are significantly fewer than Sprint’s current

40 million, and they argue that DISH is unlikely to reach

Sprint’s scale as an MNO because of the heavy costs and

long time required to build a mobile wireless network. They

cited at trial numerocus internal documents from

Defendants expressing this same concern. BSee, e.qg.,
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Exs. 403, 405; Tr. 319:17-20, 334:21-335:19, 338:1-9,

1346:4-8., Mobile wireless networks do require significant

expenditures and time to build, and barriers to entry in

~the RMWTS industry are generally high. The documents cited

by Plaintiff States, however, pre-date the DOJ's remedies,

and the evidence at trial indicated that those remedies and

DISH’s preparations to date will greatly reduce the time

normally required to build a mobile wireless network.

example, DISH may utilize any and all cell sites that New

T-Mobile would otherwise decommission, gaining access to

tens of thousands of cell towers ready for almost immediate

use. Tr. 930:18-22, 1212:16-1216:4, 1597:15-1598:10. DISH

will also have access to retail stores that New T-Mobile

would otherwise close, accelerating its efforts to expand

the reach of its distribution network. Tr. 1358:1-135%:13.

DISH’s innovative network plans also demonstrate that

construction of 1its mobile wireless network will be less

costly and time-intensive than might normally be expected.

While the mobile ccores of traditional networks require

large amounts of hardware that are costly to install and

maintain, DISH plans to construct a “wirtualized network”

that relies more heavily on software and cloud-hosting

services provided by potential partners like Amazon. This

measure promises to cut installation and maintenance costs,
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such that DISH currently projects network constructions

costs of roughly $8-10 Dbkillion. Tr. 1621:19-1624:18.

finance that construction, DISH has recently obtained $2

billion wvia stock sales and has secured several highly

confident letters from banks indicating that they can raise

the requisite $10 billion. Def. Ex. 8141 {Morgan Stanley),

Def. Ex. 8142 (Deutsche Bank), Def. Ex. 8143 (J.P. Morgan);

Tr., 1624:19%-1625:11. DISH also has $3 billion 1in cash

available on its balance sheet, though $1.4 billion will be

used to acquire Beoost. Tr., 1630:3-8. Eleven vendors have

already indicated they could deliver this virtualized core

in the first quarter of 2020. Tr. 1759:8-17. Relatedly,

DISH plans to operate an Open Radio Access Network

{"ORAN"), which refers to a RAN that does not require one

vendor’s proprietary hardware and software throughout the

network. As this arrangement would enable DISH to solicit

bids from competing vendors for various aspects of the

network, construction costs could also decrease

correspondingly. Even traditional RAN vendors have

indicated to DISH that they could support an ORAN within

the next eighteen months. Tr. 1759:18-1761:19.

In additien to at least 20,000 towers that New T-

Mecbile will make available to DISH, DISH has also

identified and signed master service agreements for 32,300

115



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 119 of 173

towers that do not need structural reinforcement and could

thus become operational 1in relatively short order.

1754:13-1756:21. DISH’s costs to build a 5G network will

also be comparatively low because DISH need not upgrade

legacy eguipment dedicated to prior mobile wireless

standards, as current market participants must. Tr. 254:10-

23, 1086:24-1088:17, 1620:21-1623:5. Finally, DISH’s recent

experience building an IoT network may help it to plan a

more efficient buildout of its 5G network. Tr. 1579:16-

1584:13.

This detailed 1list of considerations reflects that

DISH would not face the industry’s usual high barriers to

entry. In fact, DISH has already engaged in extensive

planning to reduce the time required to construct a new

mobile wireless network. Considering the reduced cost to

build a network enabled by new technology, DISH’s lack of

legacy infrastructure, DISH'’s ability to use towers

storefronts that New T-Mobile will not need, and the DOJ's

commitment to ensure DISH can make significant profits as

an MVNO, DISH’s required capital expenditures also do not

pose a threat to the sufficiency of its entry.

The Merger Guidelines specifically state that “[e]lntry

by one or more firms operating at a smaller scale may be

sufficient 1if such firms are not at a significant
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competitive disadvantage.” Merger Guidelines § 9.

Granting that initially DISH’s customer base will be

smaller than Sprint’s current base, the numerous

considerations detailed above demonstrate that DISH

hardly at any competitive disadvantage at all, let alone a

significant one. DISH is well poised to become a fourth MNO

in the market, and its extensive preparations

regulatory remedies indicate that it can sufficiently

replace Sprint’s competitive impact in the RMWTS Markets.

ii, Likelihood of DISH’s Entry

Although the Merger Guidelines use the term

“likelihood” to refer to the profitability of entry,

noted above, the Court uses the term here to address the

evidence at trial regarding DISH’s past behavior

intentions to enter the RMWTS Market. Throughout trial,

Plaintiff States cast doubt on DISH’s intent to seriously

compete in the RMWTS Market or comply in good faith with

its commitments to the DOJ and FCC. They cited several

statements made over time by executives of Defendants for

the broad point that building a mobile wireless network

would be one of many “stupid bluffs” by Ergen, and that he

would merely build a “meaningless thin network so that he

doesn’t get in trouble with the FCC.” See, e.g., PIl.

375; Tr. 219:25-220:4, 1346:12-1347:23. Plaintiff States
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supplemented these statements with evidence suggesting that
DISH has not complied 1in good faith with prior FCC
commitments and has a history of “broken promises,” as well
as statements from the FCC taking issues with DISH’s
behavior in other contexts. Pl. Exs. 376, 1303, 1306, 1308,
1309; Tr. 341:11-342:15, 1e81:18-1682:22, 1686:8-1687:7,
1689:17-1692:4. Combining these statements regarding DISH’s
behavior and history with the fact that developing a mobile
wireless network i1s generally a time~ and capital-intensive
effort, Plaintiff States suggested that DISH’s network
would be, in the words of one DT official, “something the
lawyers can use, but not something customers can use.” Pl.
Ex. 347; Tr. 332:5-333:16.

The Court is not persuaded that this evidence carries
the weight that Plaintiff States ascribe to it. On the
contrary, the DOJ and FCC have strongly supported DISH's
entry into the market despite being fully aware of these
concerns. Tr. 986:;14-987:10, 1616:25-1617:192. Indeed, the
same FCC commissioners who criticized DISH in other
contexts collectively described the company in  this
specific context as a “serious and credible third~party
buyer” with “access to the financial resources to acquire,
maintain, and expand the Divested Business [Boostl]” as well

as “considerable experience providing communications
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services to end-user customers.” DX 5385 9 207-208; Tr.
1737:14-1738:7. The FCC concluded in the context now before
the Court that DISH “would be an entity well positioned to
take up and expand upon Boost’s competitive role in the
mobile wireless marketplace.” Tr. 1738:8-24.

Under the commitments made to the FCC, DISH would
stand to lose $2 billion in fines and $12 billion of
spectrum 1f it fails to deploy a naticnwide 5G network
covering at least 70 percent of the United States
population by June 2023. Def. Ex. 7202; Tr. 1613:4-1615:15.
These potential penalties constitute strong disincentives
for DISH to skirt compliance. Moreover, DISH has committed
to provide speeds of at least 35 mbps on its network, at
least 15,000 5G cell sites, and an average of at least 30
MHz of downlink 5G spectrum across its 5G cell sites in the
same timeframe. These undertakings further increase the
likelihood that DISH’s network will be more than a mere
facade. Def. Ex. 5385 q 369.

DISH must also dedicate its 600 MHz spectrum to 5G
services by 2023, which is four years earlier than required
under 1its prior FCC interim deadline. This condition
éuggests that the FCC takes seriously the need to avoid
delays and missed deadlines. See id. Considering also the

DOJ’s extensive review and numercus carefully crafted
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remedies, which include independent monitoring of
compliance by New T-Mobile and DISH, the Court is persuaded
that the DOJ will similarly be committed to ensuring that
DISH takes its obligations seriously.?23

Moreover, DISH has a great incentive to enter the
RMWTS Market given its increasing importance to consumers
and its potential profitability. Tr. 1564:24-1565:13. The
DOJ appears to have favored DISH as a new entrant at least
in part Dbecause DISH could substantiate its alleged
interest through proof of 1its extensive research and
detailed preparations for market entry, exemplified by the
depth of DISH’s Request for Proposals for a virtualized 5G
network., Tr. 1605:10-22,

DISH has already hired several senior personnel to

help manage its network buildout, including a former chief

23 Plaintiff States pressed on multiple occasions that “ceonduct
remedies” such as monitoring or fines are less effective than
structural remedies, implying that the monitor and wvarious other
commitments exacted here would not be reliable enough to ensure
effective competition. This argument largely presents a false
dichotomy, as the DOJ's and FCC's conduct remedies supplement
structural remedies including the divestiture of Boost, Sprint’s 800
MHz spectrum holdings, and potentially Sprint cell sites and retail
locations. Indeed, divestiture of an existing business entity such as
Boost is the typical structural remedy in horizontal merger cases. See
United States Department of Justice, Antitrust Division Policy Guide to
Merger Remedies at 4-5, B8-~9 (June 2011). While Plaintiff States may
insist on stronger structural remedies, “[albsent some measure of
confidence that there has been an actual loss to competition that needs
to be restored, wisdom counsels against adopting radical structural
relief.” United States v. Microsoft Corp., 253 F.3d 34, 80 (D.C. Cir.
2001). Bearing in mind that DISH's entry and Sprint's declining
competitive relevance decrease the extent of actual lost competition,
the DCJ’s hybrid structural and conduct remedies do not appear
inadequate under the c¢ircumstances presented.
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technology officer at Sprint and a network architect with

experience at Nokia, Alcatel, and Bell Labs,

organization credited with numerous significant

technological innovations. Tr. 1576:17-1578:16. DISH has

already dedicated 850 of its employees fully to its mobile

wireless services business, 500 of whom are engineers, and

it will supplement these employees with the roughly 500

current employees of Boost. Though of course its now seven-

year-long hiring process 1s not vyet complete, DISH

anticipates starting its mobile wireless services business

with roughly 2,000 employees. Tr. 1750:22-1751:18. Between

2012 and 2016, DISH alsc worked with the primary standard

setting organization that determines which frequencies

mobile handset may use to ensure that DISH’s spectrum bands

would be included. DISH has since then secured commitments

from handset manufacturers to ensure that their devices

will alsco be configured to use DISH’s spectrum, with only

cne band left to incorporate. Tr. 1578:;17-1579:13.

And though DISH’s amassing of unused spectrum over the

past seven vyears has been criticized as a form

speculative hoarding, the evidence at trial suggested that

DISH’s storage of spectrum is better understood as careful

preparation to ensure DISH possessed the most critical

resource required to compete in an industry with high
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barriers to entry. Tr. 1575:7-1576:16, 1615:11-15. DISH's
business plan, while preliminary, further substantiates
that DISH has given considerable thought to market entry
and has a clear sense of how to do so. Its plan to build
its network on a city-by-city basis, Jointly marketing with
various strategic partners to emphasize how it will provide
better service than Sprint, and transitioning from serving
purely prepaid customers to postpaid customers as well
seems both achievable and probable. Tr. 1633:15-1637:10.

The Court is also persuaded that DISH intends to
transition from an MVNO to an MNO as soon as practically
possible, as doing so would allow it to receive subscriber
revenues without making wholesale payments to New T-Mobile.
Tr. 1611:10-1612:21., DISH now has all of the incentives and
necessary resources to compete in the RMWTS Markets. And it
has received favorable remedies that strengthen its ability
to do so, and is subject to severe potential penalties, at
a time when the industry is transitioning to a new
technological standard. Accordingly, the Court is persuaded
that DISH will likely take advantage of its opportunity to
enter the RMWTS Markets, first building out its 5G network
in dense cities and leveraging Boost’s positive brand image

to cater to price-conscious customers, and shortly
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thereafter expanding nationwide to challenge the dominance

of the incumbent MNOs more broadly. Tr. 1761:20-1762:20.

ii1i. Timeliness of DISH's Entry

Plaintiff States also contend that, to establish that

the Proposed Merger would not likely lessen competition,

DISH must replace Sprint’s competitive wviability within two

tc three years. In support of that proposition, Plaintiff

States rely on multiple district court cases that in turn

rely either on the standard expressed in a prior iteration

of the Merger Guidelines or previous expert testimony by

Shapiro. (See Pls.’ Propcsed Findings o©f Fact and

Conclusions of Law, Dkt. No. 358, {1 103.,) The Court

recognizes that the Merger Guidelines are undoubtedly

helpful in analyzing the competitive impact of mergers, and

therefore has endeavored to give them due consideration

throughout this analysis. The Merger guidelines, however,

are not ultimately binding upon the courts. See Natsource

LLC v. GFI Grp., inc., 332 F. Supp. 2d 626, 636 n,.

(S.D.N.Y. 2004) {(noting that Merger Guidelines and their

two-year test do not carry the force of law); Anthem, 855

F.3d at 349 (noting that courts are “not bound by, and

owe[] no particular deference to” the Merger Guidelines).

Considering that DISH has committed to build out an

MNO network covering 70 percent of the United States
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population by 2023, its entry would fit into the three-year

timeframe expressed by some courts. But if Plaintiff States

insist that entry must be assessed under an even stricter

timeline, the Court would disagree that the two-year

standard once specified by the Merger Guidelines should

carry any talismanic force here. As courts have noted on

countless occasions, each merger must be evaluated in the

context of its particular industry and unigue
circumstances. See, e.g., United States v. Standard 0i1 Co.
(N.J.), 253 ¥. Supp. 19%e6, 227 (D.N.J. 1966) (™A short term

evaluation of anticompetitive effect on {the market

issue] is not consistent with the objectives of Section 7

What is ‘imminent’ 1in a practical sense depends upon

the particular industry.” (internal citation omitted)).

the Court explains in Section 1I.D. below, because of the

particularities that characterize different industries,

what may be practical and realistically achievable in one

product market may not be so in another. This observation

is no less true for remediesg, which “necessarily must fit

the exigencies of the particular case.” See Ford Motor Co.

v. United States, 405 U.Ss. 562, 575 (1972} (approving of 5-

year remedies “designed to give the divested [company]

opportunity to establish its competitive position [where

tlhe divested company needs time so it can obtain
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foothold in the industry”) (internal quotation marks

omitted).

It seems gquesticnable to emphasize the timeframe set

forth in a previous version of DOJ guidelines when the DOJ

itself has specifically designed this remedy and the

timeline for 1ts implementation extending well beyond two

years and has insisted to this Court that such arrangements

would be in the public interest. {(See Statement of Interest

of the United States of America, Dkt. No. 348.) Although

competition within the two years after the Proposed Merger

is undoubtedly relevant, the Court sees no reason why its

assessment of the probable future effects of the Proposed

Merger must be so artificially constrained, particularly

when all of the parties involved have already taken great

pains to discuss the potential impact of this transaction

beyond two years.

In any case, the current iteration of the Merger

Guidelines sets no such hard limit on the timeliness of

entry. Rather, the Merger Guidelines now specify that entry

must be “rapid enough to make unprofitable overall” any

potential anticompetitive actions. Merger Guidelines § 9.1.

The Court concludes that that test would be satisfied here,

particularly because the Court also concludes that New T-

Mobile would be especially unlikely to act
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anticompetitively in the short term, as explained further

below in Sections II.C-D. Even 1if DISH alone did not

completely replace Sprint’s competitive impact 1in DISH’s

first two years of competition, the effect of its failure

to do so may not be significantly consequential because of

the increased likelihood that New T-Mobile, reinforced with

additional resources and greater market share, would

continue to behave procompetitively during that same time

period and encourage AT&T and Verizon to act more

competitively than they have to date.

Looking beyond the short term, DISH's entry would

likely be timely encugh to replace the competitive impact

of Sprint in the long term. It is clear that the commercial

significance of DISH is trending upwards while Sprint is

trending downwards. Unlike Sprint, DISH 1s acqguiring

spectrum at auction, hiring employees, and significantly

investing in its network. Tr. 1607:9-22. And whereas Sprint

would likely diminish from a national competitor to

regional one, DISH is cbligated to expand from a regional

competitor to a natiocnal one. As DISH’s chairman aptly

stated at trial, “Sprint doesn’t want to be 1in the

business. We do.” Tr. 160B:6-1609:8.

The Court consequently concludes that the FCC and DCJT

remedies, and particularly those designed to ensure that
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DISH becomes an aggressive fourth national MNO,

significantly reduce the concerns and persuasive force of

Plaintiff States’ market share statistics. Taking this

evidence together with the evidence that the Proposed

Merger’s efficiencies will cause T-Mobile to continue

competing wvigorously, and that Sprint’s ability to compete

in the RMWTS Markets will continue to decrease without the

Proposed Merger, the Court concludes that Defendants have

carried their burden to rebut Plaintiff States’ prima facie

case. Though Plaintiff States’ post-merger market share

figures are undeniably high, the combined weight of the

three different forms of rebuttal evidence Defendants

presented nevertheless demonstrates that the concentration

and market share statistics associated with the Propcsed

Merger do not accurately reflect the wvariety of ways in

which the Proposed Merger is not likely to substantially

lessen competition. Accordingly, the Court turns

consider whether Plaintiff States have satisfied their

ultimate burden of proof through evidence beyond

concentration and relevant market share data.

C. ADDITIONAL EVIDENCE OF ANTICOMPETITIVE EFFECTS

Defendants’ rebuttal of Plaintiff States’ prima facie

case now leaves Plaintiff States with the ultimate burden

of proof. Plaintiff States attempt to carry this burden by
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showing that: (1) the Proposed Merger would increase the

likelihood that the three remaining MNOs would effectively

agree, whether explicitly or merely through mutual

awareness, that competing less strenuously and thus

delivering fewer consumer benefits would be in their

collective interests {(“coordinated effects” of the merger);

and (2) the lost competition between Sprint and T-Mobile

would cause New T-Mobile to charge higher prices than T-

Mobile ordinarily would have without the merger, regardless

of its remaining competitors’ actions (“unilateral effects”

of the merger). As evidence that these two effects are

likely, Plaintiff States relied primarily on the testimony

of Shapiro as supplemented by various emails and internal

presentations suggesting that during the course of merger

discussions, T-Mobile and Sprint considered the possibility

that the Proposed Merger might create opportunities

charge higher prices or otherwise decrease competition.

The Court addresses each type of effect in turn and

concludes that neither is reasonably 1likely, particularly

in the short term. As further detailed 1n Section II.D.

below, each type of effect would require that T-Mobile

reverse course and effectively disestablish the business

strategy and reputation it has developed over the past

decade, even though the Proposed Merger gives it the
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ability te simply continue that business strategy on

greater scale and thus compete more effectively with the

current market leaders AT&T and Verizon., The likelihood of

coordinated or unilateral effects is further diminished by

Sprint’s decline and DISH’s entry into the RMWTS Markets.

1. Coordinated Effects

Coordinated effects analysis reflects the theory that

“where rivals are few, firms will be able to coordinate

their behaviocr, either by overt c¢ollusion or implicit

understanding, in order to restrict output and achieve

profits above competitive levels.” FIC v. PPG TIndus.,

Inc., 798 F.2d 1500, 1503 (D.C. Cir. 198%6). The Merger

Guidelines set forth the framework by which the DOJ and FTC

assess whether a given merger will cause coordinated

effects. Beyond the market share analysis used to establish

a prima facie case described above, the DOJ and FTC’'s

coordinated effects analysis considers whether the relevant

market “shows signs of vulnerability to coordinated

conduct” and whether there is “a credible basis on which to

conclude that the merger may enhance that vulnerability.”

Merger Guidelines § 7.1.

Plaintiff States’ economic expert Shapirc calculated

that the coordinated effects of the Proposed Merger would

result in annual consumer harm of $8.7 billion. Under
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Shapiro’s theory, this harm would result from New T-Mobile,
AT&T, and Verizon “pulling their punches,” or competing
less strenuously and allowing market prices to stabilize or
decline at a 1lower rate than the 6.3 percent decline in
average revenue per user (“ARPU”) observed from 2014 to
2017. Tr. 616:11-20, 670:24-671:17, 684:3-25. Shapiro
stated that this behavior would in turn result from several
industry characteristics that ‘he claims make the RMWTS
Market vulnerable to anticompetitive coordination:; that
there are only a few large firms in the market, that the
firms are very similar, that consumer demand is both
predictable and inelastic {(that is, not greatly affected by
price changes), that there are high barriers to entry, and
that prices are transparent and rapidly monitored. Tr.
€72:1-675:5.

Defendants challenge both that the RMWTS Market 1is
vulnerable to c¢oordination and that without the merger
prices would continue to decline at the rate claimed by
Shapiro. They ncte that techniéally ARPU is not the price
that consumers pay, and that instead the Bureau of Labor
Statistics’ producer price index indicates that the prices
for cellular and wireless communicaticns have not declined
from 2018 to 2019 despite declining in earlier years. Tr.

773:8-12. Their economic expert, Katz, adds that if the
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producer price index is followed instead, the $8.7 billion
ﬁarm calculated by Shapiro disappears completely. Tr.
1860:1-1862:11, 1863:25-1864:11. Katz also gquestions how
similar the major competitors are, considering the various
degrees to which they differentiate their mobile wireless
services beyond price, such as particulér handset deals,
various family or data plans, and bundling withAcontent or
other communications services Dbeyond the RMWTS Market
itself. Tr. 1816:13-1817:12. Katz claims that these various
nen-price differentials also complicate Plaintiff States’
picture of a market with transparent prices, given firms’
incentives to continue innovating and distinguishing
themselves from their competitors. Tr. 1818:20-1821:8.

The Court agrees, for reasons it further elaborates in
Section II.D. below, that the RMWTS industry is not
particularly vulnerable to coordinatien. As both sides
acknowledge, price 1s not the only dimension on which
competition occurs. The non-price factors listed above
demonstrate the various strategies that competitors in the
market might pursue, drawing also intc question whether the
firms’ pricing is truly so transparent. For example, while
T-Mokile might try to compete primarily on the basis of its

capacity advantages, AT&T might try to leverage the

entertainment content provided by its merger with Time
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Warner, and a cable MVNO like Comcast might advertise the
cbnvenience of bundling mobile wireless services with fixed
in~home broadband and cable services. Tr. 1825:17-1826:21.
Considering also the rapidly changing nature of mobile
wireless technological offerings, opportunities for
innovation and differentiation may abkound and materially
alter the terms of competition. Indeed, that Plaintiff
States characterize two of the largest four firms in the
RMWTS Market as “mavericks” reflects that the market is not
so vulnerable as they otherwise suggest. The DOJ's efforts
to surmount the industry’s admittedly high barriers to
entry and position DISH as a new maverick also contradict
the c¢laim that the RMWTS Market is vulnerable to
coordination. Tr. 2314:18-21. Finally, Shapiro conceded
that asymmetric capacity utilization decreases the
likelihood of coordination, which is particularly relevant
because of the evidence indicating that New T-Mobile would
have significantly more unused capacity than AT&T and
Verizon. Def. Ex. 7057 at 18; Tr. 758:7-11.

As evidence that the Proposed Merger presents a
credible threat in a wvulnerable market, Plaintiff States
also cite a number of documents 1in which employees of

Defendants appear to have considered +the prospect of

anticompetitive coordination. While Defendants do not
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contest that evidence of intent may be relevant in

Section 7 case, the Court notes an apparent tension with

the Second Circuit’s guidance that “it is elementary that

[one merging party’s] intentions in acquiring [the other

merging party] are not to be considered in determining

whether a Section 7 Clayton Act viclation occurred.” FTC v.

PepsiCo, Inc., 477 F.2d 24, 30 (24 Cir. 1973). But even if

this Court could not consider Defendants’ intentions

this exact manner, it will nevertheless weigh the evidence

cited by Plaintiff States bkecause it might shed 1light on

whether the RMWTS Market i1s wvulnerable to coordination, and

whether the Propoesed Merger presents a credible threat of

coordination in the market.

The maln evidence that Plaintiff States cite for the

potential of coordination are statements from DT executives

suggesting that they supported a “4-to-3" merger of MNOs in

the United States because they believed a consolidated

market would be more profitable. See, e.g., P1l. Ex., 1034

{DT slide deck highlighting a “Rule of three - potential to

reduce ©price competition”)}; Pl. Ex. 370 (Legere text

message dated August 1, 2017 to DT CEC Timotheus Hottges

and DT board member Thorsten Langheim (“Langheim”) stating

that the “[r]equlatory environment will never be better

than now [for] 4 to 3”}; Pl. Ex. 796 {(T-Mobile email dated
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December 3, 2015 stating that Langheim believed DT should

limit dits exposure 1n the United States unless 4-to-3

consclidation occurred), Plaintiff States alse cite some

documentary evidence from Sprint suggesting this potential;

for example, Sprint’s Chief Marketing Officer Roger Sole-

Rafols (“Sole-Rafols”) suggested to Claure that the

Proposed Merger cculd “end up accommodating plus $5 ARPU in

a three-player scenario [including AT&T and Verizon]” and

that this demonstrated “the benefit of a consclidated

market.” Pl. Ex. 566; Tr. 79:5-80:20. Plaintiff States

additionally cite multiple T-Mobile and Sprint

communications for the proposition that anticompetitive

price signaling is already occurring in the RMWTS Market.

See, e.g., Pl. Ex. 410 at 13 (notes of Langheim stating

that “[T-Mobile] signaling price increases”); Pl. Ex. 647

at 1, 2 (Sprint employees stating that a T-Mobile price

increase was a “good example of industry ‘signaling’”); P1.

Ex. 777; Pl. Ex. 856.

The Court is not persuaded that the evidence Plaintiff

States point to forms a sufficiently credible or plausible

basis to conclude that the Proposed Merger will

substantially lessen competition. First, the Court

disagrees that the DT statements merit the weight that

Plaintiff States ascribe to them. Though DT is T-Mobile’s

134



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 138 of 173

controlling shareholder, the Court places less weight on DT

executives’ theories regarding the effects of consolidation

in a foreign market than T-Mobile’s actual history

aggressive competition and the incentives for the company

to continue competing that the Propesed Merger would

provide. Scle-Rafol’s statements lack significant probative

value for similar reasocns, including that Scle-Rafols lacks

any input on T-Mobile pricing or regulatory strategy and

stressed at trial that he expressed this hypothetical

without any underlying basis. Tr. 76:24-77:20, 89:2-%0:17.

In any event, that DISH will become a fourth MNO in the

RMWTS Market effectively nullifies the value of any

speculation regarding the potential coordinated effects of

a 4-to-3 merger.

Finally, the signalling emails alsc do not merit the

weight they might warrant at first glance. For example,

Langheim’s notes clearly indicate that any attempts by T-

Mobile at signalling failed and that the market was in fact

AAY

now at war.

” P1. Ex. 410 at 13. Similarly, the

correspendence between the two Sprint employees described

above appears tc¢ have been speculation, in fact largely

contradicted by the employees’ own observations in the same

discussion that *[Legere’ s| antagonistic apprecach

competition destroys profitability for the whole industry”
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and that “[Claure] may take a while [to start
anticompetitively c¢olluding] bkecause of strong ego and
competitiveness.” Pl. Ex. 647 at 2. The other two documents
cited by Plaintiff States do little to indicate that the
market 1is actually wvulnerable to coordination, either.
Since they are hardly probative of the market’s
vulnerability to coordination, the Court is also not
persuaded that they indicate the Proposed Merger would
likely present a credible threat of coordination.

Even putting aside the infirmities that undermine the
value of the preceding evidence, the Court has spent two
full weeks assessing the credibility of each witness and
their claims regarding whether coordination would be more
or less likely in the RMWTS Market. “Antitrust theory and
speculation cannot trump facts, and . . . cases must be
resolved on the basis of the record evidence relating to
the market and its probable future.” Arch Coal, 329 F.
Supp. 2d at 116-17. The Court finds that the fact of

aggressive competition over the past decade 1is not so

easily reversed, a point the Court elaborates on in Section
IT.D below. T-Mchile has built its identity and business
strategy on insulting, antagonizing, and otherwise
challenging AT&T and Verizon to offer pro-consumer packages

and lower pricing, and the Court finds it highly unlikely
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that New T-Mobile will simply rest satisfied with its

increased market share after the 1intense regulatory and

public scrutiny of this transaction. As Legere and other T-

Mobile executives noted at trial, doing so  would

essentially repudiate T-Mobile’s entire public image. Tr.

1019:18-1020:1. The evidence indicated that the same

executive team that has brought T-Mobile success will

continue to lead New T-Mcbile, and the merger will provide

T-Mobile with the increased capacity that enabled it to

pursue the Un-carrier strategy in the first place. Having

heard Defendants emphasize the asymmetric capacity

advantage that New T-Mobile would have over AT&T and

Verizon, the Court concludes that New T-Mobile would likely

make use of that advantage by cutting prices to take market

share from its biggest competitors. Tr. 757:19-758:19,

767:12-19; see also Merger Guidelines § 2.1.5 (MA firm that

may discipline prices based on its ability and incentive to

expand production rapidly using available capacity also can

be a maverick, as can a firm that has often resisted

otherwise prevailing industry norms to cooperate on price

setting or other terms of competition.”).

Finally, the Court reiterates that the entry of DISH

undermines the notion that there will be fewer firms in the

market and that coordination will thus be more likely. Even
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if DISH will 4initially enter the market at a relatively

small scale, the tendency toward anticompetitive

coordination “may well be thwarted by the presence of small

but significant competitcrs” such as DISH would be. See

Stanley Works v. FTC, 469 F.2d 498, 507 ({2d Cir. 1972)

(internal quotation marks omitted). Trial witnesses were

virtually unanimous that DISH chairman Ergen 1s a tough

businessman not known to be particularly accommodating of

his rivals. Indeed, their numerous references to Ergen as a

“poker player” suggest that anticompetitive signaling with

DISH would be a difficult endeavor. Having assessed the

credibility of DISH’s witnesses at trial, the Court

persuaded that, given its extensive preparations and the

favorable remedies arranged by the DOJ, DISH fully intends

to enter the RMWTS Markets vigorously and assume the mantle

of a new maverick. This fact, combined with the high

likelihood that New T-Mobile will compete aggressively,

renders improbable any potential cocordinated effects of the

Proposed Merger.

2. Unilateral Effects

Unilateral effects refer to ™{tlhe elimination

competition between two firms that results from their

merger/|, which] may alone constitute a Substantial

lessening of competition,” and like coordinated effects are

138



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 142 of 173

analyzed primarily under the Merger Guidelines. See Merger
Guidelines § 6. Other courts have noted that unilateral
anticompetitive effects are more likely if “the acquiring
firm will have the incentive to raise prices or reduce
quality after the acquisition, independent of competitive
responses from other firms” or if “the merger would result
in the elimination of a particularly aggressive competitor
in a highly concentrated market.” Aetna, 240 F. Supp. 3d at
43 {internal guotation marks and citations omitted).

Shapiro calculates that the unilateral effects of the
Proposed Merger would result in annual consumer harms of
$4.6 billion. Tr. 616:21-617:4., As 1is the case regarding
coordinated effects, Shapiro’s rationale is that New T-
Mcobile would either raise prices or at 1least, as the
opportunity arises, not lower prices or offer high quality
services at the same rate that T-Mobile has pursued in the
past, effectively delaying or denying consumers the
benefits of more aggressive offers. Tr. 685:1-686:11.
Shapiro calculated this harm by using a “diversion ratio,”
which measures how many customers would switch between T-
Mobile and Sprint (or their prepaid subsidiaries Metro and
Boost) in response to price increases by the carrier they
are using at the time. Tr. €87:21~688:13. BShapiro gathered

this switching data from a combination of sources,
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including the FCC and Facebook. Tr. 694:12-25, 696:7-13.
Using the diversion ratios, as well as the competitors’
prices and profit margins, Shapiro calculated “upward
pricing pressure,” which roughly reflects the incentive for
the companies to increase prices after the merger. To
translate this upward pricing pressure into consumer harm,
Shapiro assumed that half of the upward pricing pressure
would be passed on to consumers in the form of higher
prices. Tr. 699:14-702:11.

Defendants claim numerous deficiencies 1in Shapiro’s
data and wupward pricing pressure analysis. They first
challenge the reliability of the underlying switching data,
arguing that because Facebook users are apparently younger
than the average wireless subscriber, Shapiro’s use of
Facebook data may overstate the importance of T-Mobile as a
direct competitecr of Sprint. Tr. 746:3-747:9, 1894;3-
1896:11. Defendants also challenge upward pricing pressure
analysis more generally, noting that it does not account
for the repositioning of products, new entry, reputation,
or changes in business strategy. Tr. 739:16-22, 740:18-23,
1890:14-24, 1891:12-15.

The Court does not doubt that Sprint and T-Mobile are
now direct competitors, as the evidence at trial reflected.

See, e.g., Pl. Ex. 795; Pl. Ex. 898. The Court hesitates,
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however, to place too much stock 1in Shapiro’s upward

pricing pressure analysis given the numerous aspects of the

market that it does not capture, as well as the potential

that the underlying data may not be sufficiently reliable.

Reliance on Shapiro’s methodology is further complicated by

the theory of consumer harm that Shapiro advances.

essentially asks the Court to assess how slowly or quickly

T-Mobile would lower its prices or offer non-price benefits

such as high-definition Netflix with or without the merger,

regardless of what other competitors do. It 1is already

difficult to assess the competitive effects of a merger in

such a rapidly changing industry; asking the Court to

assess whether consumers would receive high-definition

Netflix in 2020 cr 2021 only compounds the necessarily

speculative quality of this inguiry.

Without discounting the ©possibility that upward

pricing pressure analysis is a valid form of guantifying

the potential wunilateral anticompetitive effects of

merger, the Court nevertheless finds that more traditional

judicial methods of assessing a merged company’s likely

future behavior are more reliable and useful 1in this

particular context. As T-Mobile’s future CEO Sievert noted

at trial, New T-Mobile would be taking a very significant

risk by raising prices or slowing i1ts competitive pace,
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because consumers in the market still generally believe

that AT&T and Verizon have superior quality networks; if T-

Mobile does not continue to differentiate itself through

lower prices and innovative offerings, many consumers might

very well choose to pay AT&T and Verizon slightly higher

prices for what they believe are better networks and

improved service quality. Tr. 1090:3-7. The Court concludes

that rather than New T-Mcobile assuming the risk entailed by

changing a successful business strategy, the merged company

would instead more likely prefer to leverage the capacity

benefits provided by the Proposed Merger to continue its

successful business strategy on a greater scale. Tr.

1094:2-8.

The Court’s conclusion in this regard 1is also

bolstered by Sprint’s poor condition and DISH’s likely

entry. While unilateral effects analysis appears

particularly concerned with the potential loss of

aggressive maverick firm, there is very little evidence to

suppert a reliable finding that Sprint can be an aggressive

and disruptive maverick in the future. On the contrary, the

evidence suggests that Sprint will instead be forced to

raise 1its ©prices. Tr. 1312:18-1313:3, 1365:12-1368:18,

1398:8~20. Moreover, DISH 1is poised to enter the RMWTS

Markets as a new maverick and may compete more sustainably
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in the long term. Considering also that DISH will acquire

Boost, there will be no loss of competition between New T-

Mobile and the most successful segment of Sprint’s
business. The Court thus concludes that the loss of direct
competition between T-Mobile and Sprint is insufficient to
make reasonable the probability that the Proposed Merger

would substantially lessen competition through unilateral

effects.
D. PARTICULARITIES OF THE WIRELESS TELECCMMUNICATIONS
INDUSTRY

In rejecting Plaintiff States’ theory forecasting
decreased competition and potential harm to consumers
resulting from coordinated and unilateral effects of the

Proposed Merger, the Court also took into account ancther

consideration that would render 1t unlikely that the
Proposed Merger would produce such anticompetitive
consequences: the particularities of the wireless
telecommunications industry and its exceptional impact both
on the entire population of the country and on the national
economy. As elaborated below, these circumstances create
unusual procompetitive pressures and incentives while

constraining anticompetitive forces.

143



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 147 of 173

1. The RMWTS Market is Exceptional

Commercial markets vary widely according to multiple
business criteria, including, for example, product origin,
the range of manufacturers and consumers, the function and
performance standards of the goods and services and their
quality and price. Of the basic features in which product
and service markets fundamentally differ, the Court here
examines two considerations that provide essential context
for resclution of this litigation, and that thus warrant
detailed review: the complexity and dynamism that
characterize the RMWTS Markets.

a. Complexity of the Relevant Market

Regarding complexity, some product markets may be
classified as relatively simple. The goods and services
these markets encompass are unitary or homogeneous, in that
they are easily 1identifiable and undifferentiated by
technological or commercial integration with other products
or services on which their operation and delivery
necessarily depend. By virtue of the relatively simple
structure, product pricing in such markets tends to be more
transparent, rendering coordinated and unilateral effects

on prices and quality more likely to result from a merger.?*

24 The Merger Guidelines reflect these principles. They recocgnize that
distinctions in markets exist according to the complexity of the
product’s composition, and that such differences can give rise to
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Other markets consist not of a single item, but of a

more intricate product encompassing multiple components

which can be packaged, marketed, and bought and sold

together with other interrelated goods and services with

which they are inseparably bcund. In such markets product

pricing tends to be relatively non-transparent, insofar as

retail price is fixed not on the basis of one item or

feature, but concerdant with multiple wvariables that may

change according to product or service characteristics such

as speed, quality, efficiency, and reliability. For this

reason, unilateral and coordinated pricing strategies are

likely more difficult to achieve in complex markets.

To give simplified examples of the preceding

distinctions, milk is milk, and the structure of 1its

product market may be considered relatively simple.

available for the retail trade, milk can be made, marketed,

bought and sold as a single commedity independent of any

functional connection to or reliance upon another product

varying competitive strategies and effects. The Guidelines make
reference, for instance, to markets in “differentiated” and
“homogenecus” or “undifferentiated” products. Merger Guidelines

6.1, 6.3 (“In markets involving relatively undifferentiated products,

the Agencies may evaluate whether the merged firm will find

profitable unilaterally to suppress output and elevate the market

price.”). See also id. at § 7.2 (noting that “[plrice transparency can
be greater for relatively homogenecus products” and that Y“{a
competitive] firm is more likely to anticipate strong [anticompetitive]
responses . . . if products in the relevant market are relatively
homogenous. ™) .
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or service. Hence, to buy a container of milk, the retail

consumer need not purchase a cow, and so also pay for the

cattle’s full value and content of beef.
Retail mobile wireless telecommunicaticns services,

contrast, 1illustrate a prototypical complex market.

furnished to and acquired by consumers, wireless service

does not stand alone, but comes integrally connected with

several goods and services furnished by other interrelated

industries. Specifically, the product comes inextricably

tied to the electronic hardware devices supplied by the

cellular phone and computer industries that consumers use

for voice and non-veice communication, as well as for

imaging, messaging, data transmission and storage, and

internet access. Moreover, the cellular hardware carries

the operational! material created by providers of software

content such as videco and audio programing and data

accessed by phones and similar devices. Plainly stated, the

modern wireless telecommunications market would not exist

without its complex interdependence on the mcobile devices

and software programs produced by other distinct

industries.  On that basis, cell phone service can

transmitted for voice or non-voice communication by itself

through the wireless company networks, or it could be

bundled with various products and services that some
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telecommunications companies deliver by means of othexr

technologies, such as cable or satellite.

b. Dynamics of the Relevant Market

Turning to dynamics, in some industries the

composition of gocds and services tends to be static over

time, and the markets’ competitive structure and

environment generally change little. In these markets, how

business is transacted, how the relevant product is made,

financed, and advertised, and the prices at which it is

bought and sold, as well as who comprises its producers and

consumers - in other words, the demographics and elasticity

of the trade - all remain relatively stable from one

business cycle to the next. Markets for items such as beer,

paper c¢lips, and tuxedos, to cite a few clear examples,

would fall into this category.

At the opposite band of the dynamics spectrum are

markets in which the essential qualities of the goods and

services can shift guickly from year to year. Such change

may be propelled by: rapid and constant inneovations

technology and product lines; substantial variations

consumer demand for the product; the makeup of the item’s

buyers and sellers; design and production costs; and

ultimately by the competitive features and strategies

industry participants adopt concerning pricing, dquality,
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and marketing. By virtue of such wvariability, in complex

and dynamic markets current product lines and prevailing

business models could be rendered obsolete within
relatively brief time frame.

c. Market Dynamics in the Courts

Several federal courts have recognized that certain

markets should be characterized as dynamic by reason of

constant innovation and other rapid changes, and that

analysis of antitrust effects of specific transactions in

such markets warrants more particularized consideration

than courts accord under traditional economic analysis,

~ that extent <counseling greater caution in judicial

intervention. In FTC v. Tenet Health Care Corp., for

example, the Eighth Circuit, reversing the district court’s

injunction of a hospital merger, noted that the lower court

“did not properly evaluate evolving market forces in the

rapidly-changing healthcare market,” and had relied instead

on an “outdated assumption.” See 186 F.3d at 1055. Urging

the exercise of “Yextreme caution” because of the effect of

judicial intervention on the balance o¢f market forces, the

circuit court added that “{tlhis appears to have even more

force in an industry . . . experiencing significant and

profound changes.” Id.
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To a similar effect, the Seventh Circuit, in Hospital

Corp. of Am. v, FTC, affirmed FTC rejection of a hospital

merger. Despite its holding, the court remarked that courts

must “consider the significance of the facts . . . that
hospital services are complex and heterogeneous, that the
sellers in this market are themselves heterogeneous because
of differences in the services provided by the different
hospitals and differences in the corporate character of the
hospitals . . . [and] that the hospital industry is
undergoing rapid technological and economic change.” See
807 F.2d at 1388%-91. The D.C. Circuit echoed that point in

United 8tates wv. AT&T, Inc., 916 F.3d 1029 (D.C. Cir.

2019y . There, the court rejected the government’ s
objections and affirmed the district court’s Judgment
approving the merger of AT&T and Time Warner. In doing so,
the D.C. Circuit noted that the evidence indicated that the
industry had become “remarkably dynamic” in recent vyears,
and that “in the context of a dynamic market,” the district
court properly rejected as inaccurate the projection of
content costs forecasted by the government’s traditional
economic theory. See id. at 1039-40.

At the district level, the court in AT&T was even more
explicit in recognizing the significance and effects of

dynamic markets in antitrust analysis and the
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particularized review that mergers in those markets call

for. On this point the district court remarked that “to

ignore [industry  trends] that are transforming how

consumers view video content and blurring the lines between

programming, distribution, and web-based competitors

would be to ignore the Supreme Court’s direction to examine

this case with an eye toward the ‘structure, history, and

probable future’ of this fast-changing industry.” United

States v. AT&T, Inc., 310 F. Supp. 3d 161, 176 n.6 (D.D.C.

2018) {quoting Gen. Dynamics, 415 U.S. at 498). See also

United States v. Microsoft Corp., 253 F.3d 34, 49-50 (D.C.

Cir. 2001} (noting, in the context of a Sherman Act Section

2 monopolization case, the existence of a significant

debate among practitioners and academics concerning the

extent to which “old economy” doctrines should apply to

firms competing in “dynamic technological markets

characterized by network effects” —— the consequence

which is a tendency of a product towards dominance and

entrenchment because of the number of users consuming the

goods — the D.C. Circuit remarked that “[i]ln

technelogically dynamic markets . . . such entrenchment may

be temporary, because 1innovation may alter the field

altogether . . . Rapid technological change leads

markets in which ‘firms compete through innovation for

150



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 154 of 173

temporary market dominance, from which they may

displaced by the next wave of product advancements’

be

.!I)

{(quoting Howard A. Shelanski & J. Gregory Sidak, Antitrust

Divestiture in Network Industries, 68 U. CHri. L. Rev. 1, 8
(2001) ).

d. Dynamics of the Wireless Telecommunications

Industry

The modern telecommunications industry aptly
illustrates the fluctuations characterizing dynamic
markets. Wireless mobile phone service -~- the capacity,
speed, quality, and efficiency achieved by

telecommunications networks in transmission through the

operation of mobile devices -— all have changed

dramatically in a relatively short time span, reaching

performance measures unimaginable just a few years ago.

In

turn, these advances dramatically expanded the

technological capabilities of the cellular phone devices

and uses by which the industry functions, correspondingly

multiplying the <capacity, variety, and quality of the

content that wireless carriers transmit. By virtue of these

developments mobile services have grown exponentially

in

the number and composition of subscribers as well as in the

range of product and service plan choices and pricing

available to consumers. This phenomenon has generated even
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more complexity and dynamism in the ways business 1is done

in the wireless services industry, and in how firms there

compete.

Yet, it commands nco stretch of imagination to predict

that many of the defining features and standards that

characterize the wireless telecommunications industry today

may be considered outmoded and unmarketable in the not too

distant future, much like the brick phones of not long ago,

and the flip phones that replaced them in a later

generation of handsets. To dramatize the mutability

products wrought by that revolution, the modern devices

which operate through wireless networks function not just

as telephones transmitting veoice communication, but also,

ameng the more prominent non-voice operations and

applications, as photo and video cameras, internet

browsers, and social media outlets. They can be deployed as

remote controls, traffic maps, and direction finders, and

include other features, such as alarms, calculators, and

clocks.?® They are adaptable to read books, watch films,

research, charge purchases, and pay bills.

25 Though not dependent on wireless service to operate, the availability
of some of these functions enhances the consumer attraction of the
devices, increases their purchases, and thus indirectly benefits the
wireless network carriers that provide services to the markets for the

hardware.
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For businesses to succeed under constantly fluctuating

market conditions entailing such extraordinary complexity

and dynamic forces, as ordinary common sense would confirm,

would call for commensurate market strategies and ongoing

investment of sufficient resources. In particular, it would

demand ready access to large capital, exceptional

technological innovation, and aggressive marketing. Also

crucial to that end are commercial acumen, speed, and

agility in responding and adapting to the fast-paced and

steadily shifting ground underpinning the industry. See

e.g., AT&T, 310 F. Supp. 3d at 173-77 (noting how changes

in the industry for wvideo content caused a “rush from

television ads to digital ones” that favored innovative

technology companies over traditional television
programmers) . Starkly stated, in these contests, the race
is indeed to the swift. Firms able to move speedily and

nimbly enough in such challenging market conditions

those that commit the level of investment called for to

create new business channels, upgrade plants, Iimprove

product gquality and access to operating systems; that

adjust pricing plans flexibly to reflect expressed consumer

preferences and emerging market trends; and that grasp

competitive opportunities manifest in the industry’s

dynamics -- are more likely to survive. Those that cannot
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or refrain from doing so are prone to lag behind more and

more, or even fail.

e. Market-Specific Behavior in Complex and Dynamic

Industries

Most significant about the preceding contrast between

relatively simple versus complex product markets, and the

static as opposed to the dynamic, 1is how the distinctiocn

bears upon individual and corporate behavior in a business

context. The differences raise a basic question: whether or

not commercial practices and decision-making norms

generally prevailing in one type of market may

transferable, and thereby likely to inform and guide the

kinds of practices and decisions that govern another type,

thus aiding predictions about the business choices company

executives are likely to make under particular market

conditions.

From this Court’s review, the record of this

litigation informs a response to the preceding question.

Projections of 1likely conduct in one type of market and

analysis and predictions of competitive effects should take

account of the unique features of the particular market and

not be gauged by economic standards and practices that

characterize another. Effects on competition in the market

for cinder blocks, for instance, should not be assessed by
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the 1rules and practices prevalent 1in the market for
computers. On this view, the extreme complexity and
dynamism characterizing the wireless telecommunications
markets would justify treating the industry as unusual for
the purposes of antitrust analysis, and hence not be
examined solely according to traditional eccnomic models or
based narrowly on the simpler business calculus that may be
more fitting in evaluating competitive effects in
relatively simpler and stable product markets.

In this Court’s view, in the intensely competitive and
rapidly changing environment in which complex and dynamic
markets operate, the anticompetitive business strategies
and market effects Plaintiff States predict are unlikely.
It is not likely, perhaps improbable or even not rational,
that a major new or reinforced market participant, rather
than vying aggressively to entice additional customers from
competiteors by introducing innovations, and investing more
to protect and expand market share, would do the exact
opposite, thereby risking harm to 1its custcmer base,
weakening commercial reputation, and jeopardizing
longer—term revenues. To borrow a sports metaphor, a boxer
who has strived and sweated for years to reach the title

prize fight is not likely to pull punches and take a dive
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the moment he steps into the ring against the reigning

champ.

By the same token, it would defy reasonable

expectation ot likely  future conduct by reasoconable

corporate executives of companies in complex and dynamic

markets for a business that has staked out a role

gained consumer recognition as an aggressive competitor,

T-Mobile has done, suddenly to embrace a passive outlook.

In other words, as this Court reads market dynamics, it is

unlikely that such a firm would sit back and follow the

pack, forego innovations that would enable it to remain

lockstep with advances in the industry, or to pursue stale

or outdated measures as competitive policies, unmindful of

the damage to its business reputation and customer loyalty,

and hence foregoing opportunities to lead and surpass

rivals.

On this analysis, in complex and dynamic markets,

pricing strategies tend to be less transparent and more

dependent on a multitude o¢f pushes and pulls, internal and

external. In particular, prices are more likely grounded on

combinations of different product and service features

varying by capacity, speed, quality, and content. For this

reascn, in complex and dynamic markets, anticompetitive

behaviors -- pricing strategies creating coordinated
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unilateral effects -- are likely more risky, impractical,

or unrealistic for reasonable corporate executives
implement.

In consequence, the post-merger pricing structure

to

in

such markets 1is less 1likely to be a function of the

calculations that the experts’ traditiconal economic

analysis and engineering models devise, and impelled more

by the measures of conduct that reasonable business

managers are likely to adopt when making real-world pricing

decisions. This observation recalls the discussion in the
Introduction above outlining the Court’s prophetic role in
antitrust cases and suggesting considerations and
guideposts it regards as particularly compelling in
projecting whether a merger may produce coordinated or

unilateral effects such as increases 1in price or lowering

of quality.

In that connection, during the trial the Court heard

and read testimony of several corporate executives from

various telecommunications companies. The Court focused

attention on that evidence and assessed the credibility

of

the witnhesses. From this evaluation the Court culled a

number of telltale patterns of conduct business managers

manifest that could serve as persuasive predictors

whether or not commercial firms are likely to engage
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anticompetitive actions potentially yielding higher prices

or lower quality under particular market conditions.

Specifically, the 1list of the behavioral c¢lues the

Court gleaned and examined includes: manifested personal

and commercial ambition and aggressiveness by company

eXecutives in pursuit of business goals; concerns over the

individual’s and the business’s reputation in the industry;

responsiveness to professional and corporate  peer

pressure; strength of character brought to bear upon

company peolicies and operations; level of commitment to

business objectives and resourcefulness and creativity in

securing and managing the means to carry them out; impulse

to prevail 1in competitive settings and to exercise will

power directed to that end; motivation to achieve marketing

targets surpassing competitors; inducement to strive harder

impelled by the prospect of promotion and rise of standing

within a corporation or industry; resort to disruptive or

contrarian ways to galn competitive ends and demonstrable

success 1in doing so; and patterns of past conduct and

duration and consistency of openly known identification

with and adherence to a recognized professional or business

culture.
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f. New T-Mobile’s Likely Post-Merger BRehavior

To drive these points home from the abstract to the

merger dispute now before the Court, this discussion

relates 1in two fundamental ways to the arguments the

parties have advanced, and so informs the predictive

function the Court must perform. As summarized in Section

11.C. above, Plaintiff States contend that the

Mobile/Sprint merger 1is likely anticompetitive because it

will lead to higher prices in the RMWTS Market, even in the

short term. That prospect will likely come to pass, they

argue, because New T-Mobile will engage in business

strategies that would c¢reate coordinated or unilateral

effects, such as by failing to lower prices when the

opportune occasion to do so arises, and pulling punches by

not engaging aggressively enough in competing with Verizon

and AT&T. In Plaintiff States’ analysis, New T-Mobile would

thus enable its head-to-head competitors to increase

wireless service prices or lower service guality and then

simply follow their lead.

The Court 1is not persuaded that post-merger New T-

Mobile 1is 1likely to adopt such a course. PFirst, it

essential to consider a basic flaw in the antitrust theory

and economic analysis Plaintiff States advance.

Anticompetitive results such as higher prices and lower
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guality produced by coordinated or unilateral effects of a
merger do not just “happen”; they are not self-executing
outcomes spontaneously set in motion upon the creation of a
presumed level of market concentration of fewer
competitors, or the large market shares amassed by
particular participants. Rather, if such consequences do
occur after a merger, they necessarily embody the actions
taken, directly or indirectly, by decisionmakers in the
relevant market. In other words, behind the assumptions and
figures and models produced by the economic analysis and
engineering models and business experts forecasting post-
merger price increases or declining product guality induced
by New T-Mobile’s competitive conduct deriving £from its
greater market share, there would have to be purposeful
business choices made by the corporation’s management
calculated, affirmatively or by effect, to achieve those
ends. But, in this Court’s view, whatever anticompetitive
course traditional antitrust economic theory and analysis
would foretell may come to pass by a merger in a simple,
static market, in a complex and dynamic industry such as
the RMWTS Market, it is highly unlikely that New T-Mobile
executives, upon the company being reinforced as a

competitor nearer in size and resources to AT&T and
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Verizon, would do a commercial about-face, and instead

pursue anticompetitive strategies.

Having observed the presentations of the T-Mobile

executives at the trial, watched their demeanor, assessed

their credibility, and weighed their testimony in

totality in the 1light of the behavicoral guides the Court

articulated above, the Court finds that the portrayal of

the 1likely post-merger competitive posture New T-Mobile

would adopt warrants credit as believable and consistent

with the realities of competition in the RMWTS market.

this extent, that forecast of course runs diametrically

counter to the results of the predictive economic

and

engineering models Plaintiff States’ experts devised. That

analysis would depict a picture of the ambitious

and

aggressive small-time wannabe who cannot wait to Jjoin the

lofty club of the two industry giants, only to passively

fold and follow or collude with them in raising prices and

hurting consumers. Instead, what the Court observed at

trial in the testimony and documentary evidence credibly

presented by T-Mobile executives revealed a different

image: a company reinforced with a massive infusion of

spectrum, c¢apacity, «capital, and other resources,
chomping to take on 1its new market peers and rivals

head-on competition.
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In the Court’s view, the contrary WNew T-Mobile

strategy Plaintiff States envision would not be rational in

the near or long term. It would be at odds with predictions

of what objectively reasonable individual and corporate

behavior would embrace in a complex and dynamic market

under the factual circumstances presented here. As the

Court discussed above, against a backdrop of T-Mcobile's

longstanding business strategy as the self-styled maverick

and disruptive Un-carrier, it would be counter-productive,

even self-defeating, for New T-Mobile socon after the merger

to fail to invest, innovate, and improve network speed,

capacity, and quality, or to refrain from offering products

incorporating the most advanced technologies, enhanced

content, and improved service plans, and ultimately to

lower prices, as market dynamism would demand and more

reliably predict. By embarking on the polar course

Plaintiff States foresee, New T-Mobile would effectively

imperil its own future.

The Court cannot accept the premise that under the

competitive circumstances presented here, responsible

business executives of major publicly-traded corporations

will likely act 1irraticnally in directing the affairs of

the company they manage. To the contrary, the Court assumes

that in responding to major business challenges and
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oppertunities, and making momentous decisions at a critical

juncture determining the Dbusiness’s future, corporate

managers are more apt to behave responsibly, in accord with

applicable legal and business norms and fiduciary duties.?2¢

g. The Posture of Sprint

Given the extensive commercial demands imposed

businesses in complex and dynamic industries --

constant investment, innovation, marketing, and technology

-~ the Court is not persuaded, for the reasons articulated

above, that Sprint possesses the financial and operational

means to survive 1in the near term as a national wireless

carrier., This prognosis is especially likely in the context

of the wvast resources that will be needed to fulfill the

telecommunications industry’s and the nation’s growing

demand for 5G service, taking sufficiently into account the

transformative changes that development implicates for the

wireless market. In trial testimony that the Court found

credible, Sprint management itself acknowledged that bleak

prospect. See supra Section II.B.2.

260f course, exceptions are bound to arise. At the fringes of the law,
some individuals will always be found who are ready to bend or break
the rules and choose to step over the line into the ground of unethical

or 1illegal conduct in order to maximize profit for themselves

shareholders. But the law alsc provides means to punish and generally
deter such outliers without impairing the value added to the larger
society by the contributions of the much greater majority who elect to

remain well within the bounds of permissible behavior.
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h. Impact of the Telecommunications Industry

There 1is another overarching dimension which bears

contextually on the likelihood that New T-Mobile executives

will engage 1in the post-merger anticompetitive conduct

causing the coordinated and unilateral effects that

Plaintiff States predict. That consideration embodies the

integral role that the telecommunications industry

RMWTS Market play in the lives of the entire population of

the country as sources of a vital prop for modern living

and well-being. To this extent, the wireless market also

serves as an essential component of the national economy.

Undeniably, mobile phones and other electronic devices

whose operation depends on wireless service networks are

ubiquitous in our society -— indeed, all over the globe.

Hundreds of millions of Americans, well over the majority

of the total population residing in every state

territory in the Union, own mobile devices and are beholden

to wireless services for their operation. The strong

reliance of such a vast number of users on cell phones and

other wireless devices to engage 1in various forms

communication permeates every corner of Bmerican social,

econcmic, and public life. And that dependence encompasses

all types of individuals, businesses, government,

institutions. The reach of the RMWTS markets extends

164



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 168 of 173

equally broadly to every essential purpose -- work,

education, recreation, business, health, and social

functions. Quantified, the impact of the wireless services

industry in this country is staggering. It represents total

assets amounting to hundreds of billions of dollars,

generates revenues also reaching into hundreds of billions,

and employs hundreds of thousands of workers, not counting

the corresponding figures relating to the hardware

content industries that function through wireless

networks.??

These considerations carry profound implications

the issues before the Court. In particular, they underscore

the large magnitude of the interest that an overwhelming

segment of the Bmerican population and economy have

ensuring the availability of a nationwide wireless service

system possessing the largest capacity, maximum speed, best

gquality, and highest efficiency at the lowest possible

marginal cost and product price.

The expansive breadth and depth of the interests of

consumers and the national economy alike in optimal

operation of the RMWTS Market are manifest in several ways.

27 As the record does not readily reflect more exact industry figures,
the Court offers these broad quantifications based on the Court’'s
reasonable extrapolations of trial evidence to provide a sense of the

orders of magnitude that the wireless industry entails.

165



Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 169 of 173

Rapid increases in the market’s base of customers in turn

enlarge consumer demands for more and better wireless

service, thus necessarily further expanding the complexity

and dynamism, as well as the product interconnection and

consumer dependence that already characterize the wireless

telecommunications industry. By the same token, higher

product demand places greater business and individual

pressures on market participants to invest and innovate so

as to compete actively, operate efficiently, and protect

and enlarge market shares, at the risk of being left behind

by the quick pace of market developments. The industry’s

profound impact and importance also serve as a

big

spotlight to focus more 1intense attention of public

requlators and other law enforcement officials to be more

vigilant and aggressive in promoting the public interest

and protecting consumers and the national economy from

harm. That oversight helps ensure lawful business conduct

and enforcement of compliance with remedial commitments the

government 1imposes to enhance competition, as witnessed in

this case by the intervention of both federal and various

state agencies.

As applied to the disputed issues raised in this

action, the Court considers the far-reaching impact

importance of the wireless services market to such a large
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portion of the population and to the national economy as

raising a constraint on anticompetitive behavior and as a

powerful incentive for vigorous competition. This

observation lends support to two predictions central to

this proceeding. First, given the size and naticnal

significance of the wireless services market, and the

heightened public interest and governmental scrutiny

engenders, New T-Mobile is not likely, especially in the

near term, to pursue raising prices or lowering gquality of

wireless service by means of either coordinated

unilateral effects. Hence, Plaintiff States’ concerns and

projections of such outcomes of the Proposed Merger are not

well-founded. Second, the expanse and importance of the

wireless industry that generate ever greater competitive

pressures and demands of consumers and other industrial

forces also give persuasive weight to evidence forecasting

that Sprint is not likely to survive as a major competitive

carrier of national scope and market impact.

CONCLUSION

Having been tasked with predicting the future state of

the national and local RMWTS Markets both with and without

the merger, and relying on both the evidence at trial and

the wvarious judicial tools available, the Court concludes

that the Proposed Merger 1s not reasonably likely to
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substantially lessen competition in the RMWTS Markets.
Despite the strength of Plaintiff States’ prima facie case,
which might well suffice to warrant injunction of mergers
in more traditional industries, a variety of considerations
raised at trial have persuaded the Court that a presumption
of anticompetitive effects would be misleading in this
particularly dynamic and rapidly changing industry. T-
Mobile has redefined itself over the past decade as a
maverick that has spurred the two largest players in its
industry to make numerous pro-consumer changes. The
Proposed Merger would allow the merged company to continue
T-Mobile’s undeniably successful business strategy for the
foreseeable future.

While Sprint has made valiant attempts to stay
competitive in a rapidly developing and capital-intensive
market, the overwhelming view both within Sprint and in the
wider industry 1is that Sprint 1s falling farther and
farther short of the targets it must hit to remain relevant
as a significant competitor.

Finally, the FCC and DOJ have closely scrutinized this
transaction and expended considerable energy and resources
to arrange the entry of DISH as a fourth nationwide
competitor, based on its successful history in other

consumer industries and its vast holdings of spectrum, the
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most critical resource needed to compete in the RMWTS
Markets. DISH’s statements at trial persuade the Court that
the new firm will take advantage of 1its opportunity,
aggressively competing in the RMWTS Markets to the benefit
of price~conscious consumers and opening for consumer use a
broad range of spectrum that had heretofore remained
fallow.

The Court remains fully mindful that among its wvarious
likely ©prospects, one possibility a merger of this
magnitude raises 1is that of a less competitive future in
the RMWTS Markets. However remote, <that concern must be
taken seriously. The Court, however, does not believe that
such a possibility 1is reasonably likely in 1light of the
numerous considerations discussed above. Accordingly, the
Court concludes that Plaintiff States have failed to prove
a violation of Section 7 and thus declines to enjoin the

acquisition of Sprint by T-Mobile,?28

28 Because the Court concludes that Plaintiff States have not proven
Defendants violated Section 7, it need not evaluate whether enjoining
the Proposed Merger would be in the public interest. See Chiste v,
Hotels.com L.P., 756 F. Supp. 2d 382, 407-08 {5.D.N.Y.
2010) {“Injunction is not a separate cause of action; it is a remedy.”).
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III. ORDER

For the reasons stated above, it is hereby

ORDERED that the request of plaintiffs, the States of
New York, California, Connecticut, Hawaii, Illineis,
Maryland, Michigan, Minnesota, Oregon, and Wisconsin, the
Commonwealths of Massachusetts, Pennsylvania, and Virginia,
and the District of Columbia, for an injuncticn pursuant to
Section 7 of the Clayton Act, 15 U.S.C. Section 18, to
restrain the proposed acquisition of Sprint Corporation by
T-Mobile US, Inc. is DENIED, and the Clerk of Court is
directed to enter judgment in favor of defendants Deutsche
Telekom AG, T-Mobile US, Inc., Softbank Group Corp., and
Sprint Corporation.

The Clerk of Court i1s directed to terminate any

pending motions and to close this case.

SO ORDERED.
Dated: New York, New York
10 rebruary 2020 /////
/_./7’ T .
T
- ,r‘:/ﬂ A Pt 7
o e e e
‘ / /;:;//’/ / /” /,
- VTCTOR MARRERO
U.3.D.J.
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