UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

)
)

In the Matter of

)

INTEL CORPORATION,
a corporation.

PUBLIC
DOCKET NO. 9341

)
)
)

COMPLAINT COUNSEL'S ANSWERS AND OBJECTIONS TO RESPONDENT'S
FIRST SET OF REQUESTS FOR ADMISSION
Pursuant to Rule 3.32 of the Federal Trade Commission's Rules of Practice, Complaint

Counsel hereby responds to Respondent Intel Corporation's ("Intel's") First Set of Requests for
Admission.

These Requests seek admissions relating to data published by the Bureau of Labor
Statistics ("BLS"). Intel claims in its Answer and in its summary of the case at the first status
conference that the BLS data somehow proves that Intel lacks monopoly power in the relevant

product markets in this case. After a reasonable inquir, the BLS data appears irrelevant to this

case. First, PCU 33441333441312 aggregates the prices of any product classified as a
"microprocessor" by a manufacturer participating in the survey - including those in cell phones,

traffc lights, televisions, automobiles, etc. - as well as a variety of other products. The inclusion
of these other products renders the BLS "Microprocessor" data irrelevant to this case. The

Cumplainl is limited to allegations in the markets for CPUs and OPUs used in desktop,
notebook, netbook (or nettop) computers, servers, and narrower relevant markets contained
therein. Complaint irir 32, 37. Second, Intel - which accounts for sales of between 70 and 85
percent of x86 microprocessor sales, Answer irir 3, 41 - has admitted that it did not contribute

pricing data to the BLS between 1999 and 2008. Respondent's Answers and Objections to
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Complaint Counsel's First Set of Requests for Admission, 8, 9 (Mar. 1, 2010) at
htt://www.ftc.gov/os/adjpro/ d9341/1 0030 1respanswandobjecttoccfirstset.pdf.

Through Requests for Admissions, Intel asks Complaint Counsel to substantiate Intel's
inaccurate claims. This is an inappropriate use of requests for admissions. For the reasons set

forth below, we cannot do so. Furthermore, due to the disparities between the BLS data, in
Intel's interpretation of that data, and in Intel's assertions in its Answer and Affrmative

Defenses, any responses to these Requests for Admissions could easily be misinterpreted or
misused.

Nevertheless, subject to the General and Specific Objections below, Complaint Counsel
answers as follows:

SPECIFIC OBJECTIONS AND RESPONSES
In addition to the General Objections set forth below, Complaint Counsel specifically

objects to Respondent's Requests for Admissions 1,2,5, 7, and 8 on the grounds that the use of
the term "microprocessor" in those requests is vague and ambiguous. These requests each
apparently use the term "microprocessors" as that term is used in the BLS series
PCU33441333441312. BLS defines this series to include "microprocessors and micro

controllers

and related devices." The BLS series PCU3 34413 3 3441312 thus includes data for a wide variety

of microprocessors as well as varety of other devices that are not microprocessors. Thus the
requests are not reasonably calculated to lead to the discovery of admissible evidence.

Neither part has used the term "microprocessor" as it is defined by BLS in its series
PCU33441333441312. i The parties have used "microprocessor" to refer to central processing

units ("CPUs") or graphic processing units ("GPUs") used in desktops, notebooks, servers, and

To our knowledge, the BLS does not publish separate data for the CPUs and GPUs that
are the subject of this case.
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this litigation. There is no obligation on our part, in

netbooks which are the subject of

responding to a request for admission, to conduct discovery regarding the methodologies that
BLS used to collect and process its data, or to independently assess whether the findings BLS

issued regarding "microprocessors and microcontrollers and related devices" are somehow
applicable to CPUs or GPUs.

In preparing our responses to Requests Nos. 1,2,5, 7, and 8, we have interpreted the
term "microprocessors" consistent with the definition ofBLS series PCU334413334413

12,

which includes "microprocessors and microcontrollers and related devices." However, our
admissions with respect to statements about "microprocessors and microcontrollers and related

devices," as that term is defined by BLS, cannot be regarded as an admission - or even as
relevant to the allegations in our Complaint - regarding CPUs or GPUs.
REQUEST NO.1: Admit that the United States Bureau of
Labor Statistics ("BLS") has
published monthly from January 1998 to the present a Producer Price Index ("PPI") for
numerous product categories, including Microprocessors, series PCU33441333441312, which

series includes x86 microprocessors.

RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission. Complaint Counsel also incorporates its Specific Objection with respect
to the definition and use of

the term "microprocessor."

Subject to these objections, Complaint Counsel admits that (i) the United States Bureau
of

Labor Statistics ("BLS") has published monthly from January 1998 to the present a Producer

Price Index ("PPI") for numerous product categories, and (ii) that one product category tracked

by the BLS is PCU33441333441312. After reasonable inquiry, Complaint Counsel does not
have suffcient information or knowledge to admit or deny Request No. 1 to the extent it states

that series PCU33441333441312 includes x861licl'pl'ct:ssurs.

REQUEST NO.2: Admit that microprocessors designedfor computer applications ("computer
microprocessors" or "CMPUs") accountfor over 70% of
the revenue in the microprocessor
commodity series PCU33441333441312.
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RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission. Complaint Counsel also incorporates its Specific Objection with respect

the term "microprocessor." Complaint Counsel fuher objects to this

to the definition and use of

Request for Admission on the ground that the terms "computer applications", "computer
microprocesors", and "CMPUs" are ambiguous in that it is unclear whether these terms
encompass only CPUs used in servers, desktops, notebooks, and netbooks, which are the subject
of this litigation, or if these terms encompass additional products.

Subject to these objections and qualifications, Complaint Counsel admits that
PCU3 34413 3 3441312 is defined broadly enough to potentially include microprocessors designed

for servers, desktops, notebooks, and netbooks. Complaint Counsel fuher admits that
PCU3 34413 3 3441312 is defined broadly enough to include a number of other products that are

not relevant to this case. After reasonable inquiry, Complaint Counsel does not have sufficient
information or knowledge to admit or deny that microprocessors designed for servers, desktops,

notebooks, and netbooks account for over 70% of the revenue in the microprocessor commodity
series PCU3344133441312.

REQUEST NO.3: Admit that since January 1998, the performance ofx86 microprocessors has
improved because of various factors, including increased processing speeds, the introduction of
x86 multi-core processors, the increase in the number of
transistors per microprocessor, better
power effciency, greater cache size, and lower heat generation.
RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission.

Subject to these objections, Complaint Counsel admits the performance ofx86
various factors,

microprocessors has generally improved since January 1998 because of

including increased processing speeds, the introduction ofx86 multi-core processors, the
increase in the number of
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size, and lower heat generation since 1998. After reasonable inquiry, Complaint Counsel does

not have suffcient information or knowledge to admit or deny Request NO.3 to the extent it
states that there has been any specific improvements in any specific x86 microprocessor since
January 1998.

REQUEST NO.4: Admit that process improvements in microprocessor manufacturing, such as
increasing wqfer sizes and shrinking circuit sizes, have allowed manufacturers to increase the
performance of x86 microprocessors.

RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission.

Subject to these objections, Complaint Counsel admits that shrinking circuit sizes has

allowed manufacturers to increase the performance ofx86 microprocessors. After reasonable
inquiry, Complaint Counsel does not have sufficient information or knowledge to admit or deny

Request NO.4 to the extent it suggests that increasing wafer sizes have allowed manufactuers to

increase the performance ofx86 microprocessors. Furhermore, after reasonable inquiry,
Complaint Counsel does not have suffcient information or knowledge to admit or deny Request

NO.4 to the extent it suggests that increasing wafer sizes have allowed manufactuers to increase

the performance of x86 microprocessor or shrnkng circuit sizes has allowed any particular
manufacturer to increase the performance of any specific x86 microprocessor.

REQUEST NO.5: Admit that the BLS monthly price series for Microprocessors, like the PPI
for most products, incorporates adjustmentsfor quality changes so that the PPI data are

series

comparable over time. See BLS Handbook of

Methods, Chap. 14, pp. 4-5.

RESPONSE: Complaint Counsel incorporates its General Objectiorts in its response to this
Request for Admission. Complaint Counsel also incorporates its Specifie Objection with respect

to the definition and use ofthe term "microprocessor."
Subject to these objections, Complaint Counsel admits that the BLS monthly price series

for lCU3344B33441312, like the 'PPlseries tor most produets, attempts to incorporate
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adjustments for quality changes so that the PPI data are comparable over time. After reasonable
inquiry, Complaint Counsel is unable to admit or deny whether the BLS is successful in its

efforts to incorporate adjustments for quality changes in series PCU33441333441312 so that the

PPI data is comparable over time. The BLS acknowledges that the effort to incorporate

adjustments for quality changes is incredibly diffcult in semiconductor markets. See BLS

Handbook of Methods, Chap. 14, pp. 4-5 ("It has been very diffcult to estimate the value of
improvements or deteriorations in products, such as computers, semiconductors, and so forth,
manufactued by companies included in 'high-tech' industries.").

REQUEST NO.6: Admit that the BLS PPI is a widely recognized price index relied on by
economists in government and industry to determine price trends.

RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission.

Subject to these objections, Complaint Counsel denies Request NO.6 to the extent that
the request seeks an admission that economists in general use this data to determine price trends

in the relevant markets in this case. Complaint Counsel admits that the BLS PPI may be relied

on by some economists in government and industr as one tool in determining price trends for
particular purposes, hut not others. A fter reasonable inquiry, the information known to or readily
obtainable by Complaint Counsel is insufficient to enable us to admit or deny (i) whether any

BLS PPI is widely used by economists in governent and iridustr, (ii) whether the
microprocessor commodity series PCU33441333441312 is relied upon by economists in
governent and industr, (iii) whether the microprocessor commodity series

PCU33441333441312 is relied upon by economists in governent and industr to determine

price trends tor microprocessors in general or x86 microprocessors in particular, or(iv) the
remaining factual statements in Rcquest NO.6.

FTC Docket No. 9341

6

REQUEST NO.7: Admit that, on a quality adjusted basis, the Microprocessor price index, as
reflected in BLS series PCU33441333441312 (Attachment 1 hereto), has declined substantially,
from 43,477.6 in January 1998 to 57.8 in September 2009.

RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission. Complaint Counsel also incorporates its Specific Objection with respect
to the definition and use of the term "microprocessor."
Subject to these objections, Complaint Counsel admits that the BLS series
PCU33441333441312 in January 1998 was 43,477.6. Complaint Counsel admits that the BLS

series PCU33441333441312 in September 2009 was 57.8. After reasonable inquiry, the

information known to or readily obtainable by Complaint Counsel is insuffcient to enable us to
admit or deny whether the decline is attbutable, in part or in whole, to a change in prices in

CPUs included in series PCU 3334133441312 or to other products in that category. After
reasonable inquiry, the information known to or readily obtainable by Complaint Counsel is
insufficient to enable us to admit or deny whether the decline was "substantiaL." Further, after
reasonable inquir, the information known to or readily obtainable by Complaint Counsel is

insufficient to enable us to admit or deny or whether the quality adjustments made by the BLS
for that time period were accurate.
REQUEST NO.8: Admit that, the rate of

price

decline

for the BLS PPI series of
price decline in

Microprocessors, reflected in PCU33441333441312, is greater than the rate of

the PPI series for Computer Storage Devices (PCU3341123341121 (Attachment 2 hereto)),
Personal Computers and Workstations (PCU3341113341173 (Attachment 3 hereto)), and
Portable Computers, Laptops, PDAs and Other Single User Computers (PCU3341113341172

(Attachment 4 hereto)) over the periodfrom January 1998 to September 2009.
RESPONSE: Complaint Counsel incorporates its General Objections in its response to this

Request for Admission. Complaint Counsel also incorporates its Specific Objection with respect
to the definition and use of the term "micrupruct:ssur."
Subject to these objections, Complaint Counsel admits that the rate of

price decline for

the BLS PPT series of Microprocessors, reflected in PCU33441333441312, is greater thi:m the
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rate of

price decline in the PPI series for Computer Storage Devices (PCU3341123341121

(Attachment 2 hereto)), Personal Computers and Workstations (PCU3341113341173

(Attachment 3 hereto)), and Portable Computers, Laptops, PDAs and Other Single User
Computers (PCU3341113341172 (Attachment 4 hereto)) over the period from January 1998 to
September 2009.

REQUEST NO.9: Admit that, since 1998, BLS has obtained Intel x86 microprocessor price
and revenue data from thirdparty sources used in the industry that BLS views as reliable.

RESPONSE: Complaint Counsel incorporates its General Objections in its response to this
Request for Admission.

Subject to these objections, after reasonable inquiry, the information known to or readily

obtainable by Complaint Counsel is insuffcient to enable us to admit or deny whether the BLS
has obtained x86 microprocessor and revenue data from third part sources used in the industr.

Furhermore, after reasonable inquiry, the information known to or readily obtainable by

Complaint Counsel is insufficient to enable us to admit or deny whether BLS views that data as
reliable.
General Objections

Respondent's Requests for Admission

The following General Objections apply to all of

and are incorporated by reference into each response. The assertion of the same, similar, or
additional objections or the provision of partial answers in response to an individual request for
admissions does not waive any of

Complaint Counsel's general objections as to the other

requests for admission.

1. Complaint Counsel objects to Respondent's Requests for Admission to the extent they
seek information that relates to issues that may be the subject of expert testimony in this
case. Under the Scheduling Order in this case, expert discovery is not scheduled to begin

for several months.
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2. Complaint Counsel objects to Respondent's Requests for Admission to the extent they
are overly broad, vague, ambiguous, unduly burdensome, oppressive, and are not
reasonably calculated to lead to the discovery of admissible evidence.

3. Complaint Counsel objects to Respondent's Requests for Admission to the extent that
they call for information previously provided to Respondent or information that may be
less onerously obtained through other means.

4. Complaint Counsel objects to Respondent's Requests for Admission to the extent that
they seek information protected by deliberative process privilege, law enforcement
investigative privilege, informant's privilege, or attorney work product doctrne.

5. Complaint Counsel objects to Respondent's Requests for Admission to the extent they do
not relate to statements or opinions of fact or of the application of law to fact, and thereby
exceed the scope of

Rule 3.32, governing admission.

6. Complaint Counsel objects to Respondent's Requests for Admission to the extent that
any Request quotes from a document or references a statement and solicits an admission

that the quote or statement is evidence of the trth of the matter asserted.
7. Complaint Counsel reserves all of its evidentiary objections or other objections to the
introduction or use of any response at the hearing in this action and does not, by any

response to any request for information, waive any objection to that request for
admission, stated or unstated.

8. Complaint Counsel does not, by any response to any Request, admit to the validity of any
legal or factual contention asserted or assumed in the text of any Request.
9. Complaint Counsel's discovery and investigation in this matter are continuing.

Complaint Counsel reserves the right to assert additional objections to Respondent's First
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Set of Requests for Admission, and to amend or supplement these objections and its
responses as necessary.

Requests for

10. Complaint Counsel objects to Respondent Intel Corporation's First Set of

Admissions to the extent they are directed to the Federal Trade Commission rather than
Complaint CounseL.

z;;~

May 5, 2010

Thomas H. Brock
Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
601 New Jersey Avenue NW
Washington, DC 20580
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CERTIFICATE OF SERVICE
I cerify that I filed via hand and electronic mail deliver an original and two copies of
Requests for Admission with:

the foregoing Answers and Objections to Respondent's First Set of

Donald S. Clark

Secretar
Federal Trade Commission
600 Pennsylvana Ave., NW, Rm. H-159

Washington, DC 20580
I also certify that I delivered via electronic and hand delivery a copy of the foregoing
Requests for Admission to:

Answers and Objections to Respondent's First Set of

The Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Ave., NW, Rm. H-l13
Washington, DC 20580

I also certify that I delivered via electronic mail a copy of the foregoing Answers and
Requests for Admission to:

Objections to Respondent's First Set of

James C. Burling
Eric Mah
Wendy A. Terry
Wilmer Cutler Pickering Hale & Dorr
1875 Pennsylvania Ave., NW
Washington, DC 20006
james.burling@wilmerhale.com
eric.mah@wilmerhale.com
wendy. terr@wilmerhale.com

Robert E. Cooper

Joseph Kattan
Danel Floyd

Gibson Dunn & Crutcher
1050 Connecticut Ave., NW
Washington, DC 20036
rcooper@gibsondunn.com
jkattan@gibsondunn.com

dfloyd@gibsondun.com

Daren B. Bernard
Thomas J. Dilickrath
HowreyLLP
1299 Pennsylvania Ave., NW
Washington. DC 20004
BernardD@howrey.com
DillckrathT@howrey.com

May 5,2010

Counsel for Defendant
Intel Corporation

By:

~

Terr Marin
Federal Trade Commission
Bureau of Competition
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