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On Novenber 5, 2004, U. S. Horticultural Supply (“USHS")
sued The Scotts Conmpany (“Scotts”) and Giffin G eenhouse
Supplies (“Giffin”) for alleged violation of Section 1 of the
Sherman Act, which prohibits contracts and conspiracies in
restraint of trade. 15 U S.C. 8§ 1. USHS theory of the
conspiracy is that Scotts and Giffin, beginning in 1998, agreed
to push USHS out of the md-Atlantic market, and to prevent its
entry into the New Engl and narket, so as to allow Giffin to act
as the only major distributor in those areas.

USHS and Griffin reached a settlenent of USHS cl ai ns.
Scotts has filed a notion for summary judgnment. Because USHS has
failed to carry its burden of providing evidence raising a
genui ne issue of material fact relevant to its clains, the Court

will grant Scotts’ notion for summary judgnent.



Earlier Litigation Between USHS and Scotts and Current
Procedural Posture

In 2003, before the filing of this case, USHS sued
Scotts for attenpted nonopolization pursuant to Section 2 of the
Sherman Act based on the sane non-renewal of a distribution
contract that is the focus of the current litigation. The
earlier conplaint also alleged two counts of prom ssory estoppel
and one count of breach of contract. Scotts noved to dismss the
Sherman Act claimand the prom ssory estoppel clainms. USHS
voluntarily withdrew the prom ssory estoppel clains, |eaving only
t he Sherman Act claimas the subject of its notion to dismss.
Scotts’ argued that USHS Section 2 claimshould be dismnm ssed on
the grounds that the plaintiff |acked antitrust standi ng and
could not otherw se nake out the elenents of a Section 2
nmonopol i zation claim The Court denied the defendant’s notion to

dismss. U S. Horticultural v. The Scotts Co., No. 03-773, 2004

W. 1529185 (Feb. 18, 2004).

On February 17, 2005, under threat of Rule 11 sanctions
being filed by Scotts, USHS filed a notice of voluntary dism ssal
as to the Section 2 claim Def.’s Letter in Copp’'n, Ex. A U.S.

Horticultural v. The Scotts Co., No. 03-773, (E.D. Pa. Feb. 22,

2005). Scotts opposed this attenpt to dismss the Section 2
claim USHS had filed its notice of dism ssal pursuant to Rule
11, which Scotts argued of fered no nechani smfor such dism ssal.

Scotts then filed a notion for sanctions, claimng that USHS had
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mul tiplied the nunber of clains against Scotts in bad faith. The
Court granted dism ssal of the Section 2 claimpursuant to an
agreenent of the parties on February 28, 2005. Scotts then filed
a notion for summary judgnent as to the remaining breach of
contract claim which the Court granted on July 20, 2005.
Finally, the Court denied Scotts’ notion for sanctions on June 1
2006.

Cont enpor aneous with the Section 2 litigation in this
Court, in the United States District Court for the Southern
District of Chio, Scotts demanded arbitration to collect a sum
owed under a distribution agreenent with USHS. Arbitration was
schedul ed to commence on February 3, 2004, but USHS filed for
bankruptcy on February 2, 2004. The bankruptcy filing triggered
an automatic stay of Scotts’ clains in that arbitration, but the
arbitrator proceeded to adjudicate USHS prom ssory estoppel
counter-clains agai nst Scotts (the same prom ssory est oppel
clainms that USHS had withdrawn fromits Section 2 suit in this
Court). USHS eventually withdrew its counter-clains and al so
consented to the dism ssal of its bankruptcy proceedings. Wth
the stay lifted, Scotts noved for and received an entry of a
final arbitration award. This award was confirmed and in Apri
of 2005 Scotts obtained a judgnent agai nst USHS for

$1,842,671. 11, plus interest.



On Septenber 29, 2004, while USHS was still litigating
the Section 2 claim the Court denied the plaintiff’'s notion for
| eave to anmend to add a cl ai munder Section 1 of the
Sherman Act. Follow ng that decision, USHS filed this conpl aint
on Novenber 5, 2004 against Scotts and Giffin. On June 1, 2006,
the Court denied Scotts’ notion to dism ss the conplaint pursuant
to Federal Rule of Civil Procedure 12(b)(6) for failure to state
a claim

Foll owi ng the denial of that notion, the parties
proceeded to discovery and on January 31, 2008, Scotts filed the
present notion for summary judgnent. At the sanme tine, Scotts
filed two Daubert notions and a notion in limne seeking to

excl ude post-discovery affidavits submtted by USHS.

1. The Summary Judgnment Record

A The Parti es

The Scotts Conpany is a manufacturer of consuner and
prof essional horticultural products, which sells its products
t hrough a nati onwi de network of distributors. Scotts sells
controlled release fertilizers (“CRF”), water soluble fertilizers
(“WBF”), growing nmedia or soil products (“Media”), plant
protection products (“PPP’), aquatrols and various specialty
agricultural products. Certain of Scotts’ products are sold for

use in nurseries, others for use in greenhouses. Def.’s



St at enent of Undi sputed Fact at 2-5 [hereinafter Def.’s St.].?
O these products, CRF is at the heart of this case. Scotts
sells approximately fifty different varieties of CRF. Def. EX.
27.

Giffin Greenhouse Supplies (“Giffin”) has been a
distributor of Scotts’ horticultural products since at | east
1993. In the md-1990s, Giffin expanded its operations in the
eastern United States. In 1997, Giffin had opened facilities
in Virginia and New York. By 2000, Giffin had facilities in
Mai ne, Massachusetts, Connecticut, New York, New Jersey,

Pennsyl vania and Virginia. Def.’s St. at 15-16. |In Septenber of
2002, Giffin made an offer to buy out USHS in an asset sale,
which USHS ultimately accepted. Def.’s St. at 19-20.

USHS was a horticultural products distributor and
retailer (previously, USHS operated under the nane “E. C. GCeiger,
Inc.”) from 1928 until it was purchased in an asset sal e by
Giffin in 2002. USHS sold Scotts’ products, which accounted for
approxi mately 20 percent of USHS sales revenue. Def.’s St. at
5. USHS has sold horticultural products nationw de and, at
times, internationally in South and Central America, Asia,
Canada, Europe and the Carribean. Def.’s Ex. 34. The record

contains sal es docunents that reflect that many of USHS sal es

'n this section of the Court’s opinion, the facts di scussed
are undi sput ed.



t ook place in Connecticut, Delaware, New Jersey, New York,
Pennsyl vania and Virginia. Pl.’s Ex. 52. USHS docunents
conpiled while preparing for its sale to Giffin |list a nunber of
the conpany’s conpetitors in these states. Def.’s Ex. 52.

Anmong the Scotts products that USHS sold was a |ine of
“private | abel” products. “Private |abeling” consists in placing
products manufactured by anot her conpany (in this case, by
Scotts) in packaging bearing USHS own | abel. USHS then sells
the Scotts-made product under its own brand nane and using a USHS
| abel. At certain tinmes throughout the Scotts-USHS rel ationship,
and for certain products, Scotts offered a performance program
related to USHS privately | abeled Scotts products. This
per formance program offered USHS a rebate on Scotts’ prices
dependi ng on USHS success in selling the privately | abel ed
products: higher volunes of sales would result in higher rebates.
An internal nmenorandum from Scotts describes a rise in the
percent age of sales by USHS under its private | abel as opposed to
sal es under the Scotts |abel. This nenorandum states that in
1999 the percentage of sales of WSF under USHS private |abel was
24. 2% and sal es under Scotts’ |abel accounted for 75.8% in 2001
t hese percentages had flipped and USHS | abel accounted for 77.4%
of WGF sales. Pl.’s Ex. 86.

On May 12, 1995, USHS (at that tinme called “Ceiger”)

formed a conpany called CGeiger South. A letter addressed to



Ceiger South’s vendors, including Scotts, and sent by the
President of USHS on May 12, 1995, stated that USHS woul d
“corporately guarantee all purchases by” Geiger South. Def.’s
Ex. 36. USHS President Ronald Soldo testified that GCeiger
South’s market entry strategy relied in part on selling products
at low prices and low margins, and that this |ow pricing strategy
was ultimately not successful. Def.’s App. Dep. Tr. 16 at 170-
171, 198 [hereinafter Sol do Dep. Feb. 28, 2007]. Geiger South
went bankrupt in 1997. At the tinme of Geiger South’ s bankruptcy,
it omed Scotts a substantial sumfor products sold by Scotts on
credit; USHS covered this debt by issuing a prom ssory note to

Scotts in the amount of $480,000. Pl.’'s Ex. 87.

B. The Scotts-USHS Rel ati onship

In 1996, USHS and Scotts signed a Horticul tural
Products Distributor Agreenent. This agreenent provided that
Scotts would deliver its products to USHS warehouses and
custoners within a defined territory. The territory defined in
t he agreenent included the states of North Carolina, Virginia,
West Virginia, Pennsylvania, New Jersey, Maryland, Del aware, and
Connecticut, as well as the District of Colunbia, several
counties of New York and Long Island. The territory would al so
enconpass Texas and Louisiana if USHS established branches in

those states. Pl.’s Ex. 99. The parties agree that this 1996



Agreenment was drafted as part of a deal to have USHS issue a
prom ssory note guaranteei ng paynent for Geiger South’s debts.
Def.’s St. at 11.

The 1996 Distribution Agreenment expired by its terns on
Decenber 23, 2000. Scotts continued to provide USHS with Scotts
products in the absence of a distributor agreement from Decenber
23, 2000, to August 3, 2001. On August 3, 2001, USHS and Scotts
agreed to renew their distributorship agreenent for a term ending
on Septenber 30, 2002. This new agreenent anended the definition
of the territory to which Scotts would ship its products by
removi ng the | anguage regardi ng potential expansion into Texas
and Loui siana. Wen the expiration date for this contract was
reached, Scotts chose not to renew the contract. Pl.’s Exs. 99,
177; Def.’s Ex. 49.

Prior to the expiration of the 1996 Agreenment, on March
19, 2002, Scotts and USHS entered into a distribution agreenent
that established USHS as a distributor of a CRF variety called
“Ficote” (the “Ficote Agreenent”). The Ficote Agreenent expired
by its terms on Septenber 30, 2003. Scotts and USHS al so entered
into a distributor agreenent on that sanme day establishing USHS
as a distributor of another CRF variety called “Gocote” (the
“Grocote Agreenent”). The Grocote Agreenent expired by its

terms on Septenber 30, 2006. Pl.’s Exs. 29, 101.



Throughout their relationship, Scotts offered USHS a
credit line of varying anounts. 1In the tinme |eading up to Geiger
Sout h’ s bankruptcy, USHS allowed Scotts to viewits financial
statenents, after which Scotts reduced USHS credit line. After
that credit reduction, USHS refused to allow Scotts to viewits
financials. Soldo Dep. Feb. 28, 2007 at 239. Despite USHS
refusal to disclose its financial information, Scotts provided a
partially secured line of credit from 1998 to 2002 and beyond.
From 1998 to 2002, USHS credit line increased from$1 mllion to
$3 mllion. Pl.’s Cpp'n at 22; Def.’s Exs. 37, 38. A nmenorandum
drafted by the President of USHS in January of 2002 expl ai ned
that regularly sending checks to Scotts would maintain the
i npression that paynents to Scotts were anong USHS priorities.
The nmenorandum states that USHS had “pulled a fast one on the
Scotts bosses by getting themto go to [$3 million].” Def.’s Ex.
41. Follow ng the non-renewal of the distributor agreenent in
Sept enber of 2002, while the G ocote and Ficote Agreenents
continued in force, Scotts provided a $350,000 |line of credit to
USHS to enabl e the purchase of G ocote and Ficote. Pl. s Ex.

100.

The record contai ns undi sputed evi dence of denial of
credit to USHS by suppliers other than Scotts over the sanme tinme
period. A series of letters between USHS and supplier X S

Smth, Inc., denonstrates that USHS refusal to provide financial



information contributed to the denial of a credit |line by that
supplier. Def.’s Exs. 45, 46, 47. The last letter in that
series, witten by USHS president and CEQ states that USHS had
“made an irrevocabl e decision approximately 2.5 years ago in that
it would NOT provide financial statenents to any vendors.”
Def.’s Ex. 47. That letter states that despite its refusal to
provide financial information to other vendors, USHS stil
benefitted froma $2 mllion credit line from Scotts. [|d. USHS
president testified that he did all ow one Scotts’ enployee to
view USHS financial records, but that no witten records were
provided. Pl.’s Ex. 93 at 103 [hereinafter Soldo Dep. Jan. 20,
2004] .

A Scotts internal credit policy docunent states that
“for those conpanies not supplying us their financial statenents:
they will be individually eval uated based on paynent habits and
| ength of conpany’s existence per Dun and Bradstreet and the bank
and trade references provided.” Pl.’s Ex. 150. The record
contains several itens relevant to USHS paynent history. The
first is a Scotts docunent titled “Credit Limt Arbitration,”
which states in part that USHS “paynent record has been quite
consistent wth a four year history.” Pl.’s Ex. 26. The
deposition of a Scotts’ officer also contains testinony that USHS
was 30 days past-due on paynent for certain periods of tine in

2002, but that “except for the one instance . . . [the officer]
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was not aware of [any] issues with [USHS] paying us as they said
t hey woul d pay us on the due dates.” Pl.’s Ex. 27 at 28:9-13
[ herei nafter Robi nson Dep.].

In contrast to the USHS-Scotts credit agreenents,
Giffin received a line of credit from Scotts ranging from $7.5
mllion to $10 million from 1999 to 2004. Def.’s Ex. 51.
Giffin's owner has testified that Giffin never reached the
limt of its credit line, Def.’s App. Dep. Tr. 4 at 332
[ hereinafter Hyslip Dep.], although other deposition testinony
states that Giffin was occasionally past-due on paynents to a
smal | extent. Pl.’s Ex. 27 at 132.

The record al so contains statenents by USHS officials
asserting that their conpany’s costs exceeded revenue from 1996
to 2002. The forner vice-president of sales and nmarketing for
USHS testified that his conpany experienced “cash flow probl ens”
from 1997 to 2000, partially as a result of the under-performance
of CGeiger South. Def.’s App. Dep. Tr. 12 at 78-80 [hereinafter
Sal ettel Dep. Dec. 29, 2004]. USHS president and CEO has
testified that he recalled his conpany showed a loss on its
corporate tax returns for the years 1999, 2000 and 2001. Def.’s
App. Dep. Tr. 15 at 187 [hereinafter Sol do Dep. Jan. 5, 2005].
He also testified at a separate deposition that his I RS Form

1120-S for the year 2002 reflected an operating | oss of
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$1,108,617. Def.’s App. Dep. Tr. 17 at 278:7-20 [hereinafter

Sol do Dep. Mar. 1, 2007].

C. Evi dence of Conspiracy

The record contai ns several docunents that USHS
contends reflect the existence of an anticonpetitive agreenent
bet ween Scotts and Giffin.

(1) A note witten in 1999 by WIIliam Kusey, a Scotts
officer, menorializes a neeting with Giffin [the
“Kusey Note”]. Toward the end of the note, Kusey
wote, “1. Giffin drop Nutricote, Hoffman, Pro-
G o [Scotts conpetitors] if Scotts drops
[ USHS] -t heir offer. 2. [Scotts] counter offer?
Drop all conpeting WoF & Fatard [a Giffin
conpetitor].” Def.’s Ex. 54.

(2) Another menorandumsent to Giffin fromBill
McEvoy of Scotts on Decenber 21, 1999, discusses
Giffin s concern over USHS pricing [the
“Di nosaur Menoranduni]. The nmenorandum st at es
that “the [USHS pricing] is not in sync with
Scotts’ distributor strategy of profitability with
our products.” The nmenorandum states at the end
that “historically, distributors that engage in
such pricing practices have travel ed the road of
the Dinosaurs.” Pl.’s Ex. 107.

(3) An internal email sent by Lisa Wallace, a Scotts
credit officer, on Decenber 8, 2000, states that
USHS woul d not release to Scotts its financi al
i nformation, but that USHS clained a 10% i ncrease
in sales. Wallace stated that she recommended
mai ntaining USHS credit line at $2 mllion over
the course of the next year, but that Scotts
shoul d “focus during this one year renewal period,
upon positioning others to fill in the gap that
[ USHS] would | eave.” PI.’s Ex. 28.

(4) An enmmil chain contains a conversation between

Ronal d Sol do, the President and CEO of USHS, and
Philip Trunp of Scotts. Soldo conplains that he
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has heard about Scotts’ enployees “telling the

trade that [USHS private |abel WBF] is an

inferior brand.” Trunp responded that he had

never told any “trade end user custoner” such a

thing. A hand-witten note on the print-out of

this email chain reads, “Ron on a new war pat h!

Let’s reactivate Giffin partnership in PA[;]

di scussion asap.” Pl.’s Ex. 126.

Apart fromthese four docunents, USHS identifies
facts relating to the circunstances of Scotts’ non-renewal
of the distributor contract, along with deposition
testinmony, as evidence of an illegal conspiracy to term nate
USHS.

First, the record contains deposition testinony
of fered by Scotts’ enployee Mchael Kelty stating that one
factor in choosing not to renew the 1996 Di stri butor
Agreenent was that “sales of Osnocote were being sold at
aggressive pricing.” Kelty went on to testify that
“Csnocote is a |leading brand of The Scotts Conpany, and we
want it to be sold in the market—extract the value fromthe
mar ket pl ace. And we didn’t want a distributor going out and
selling it, you know, at |ow prices, being consistent with
managi ng the brand, stewarding the brand.” Pl.’ s Ex. 31 at
22:13-24 [hereinafter Kelty Dep.].

USHS identifies the Scotts-Giffin contract
regarding distribution of the Ficote variety of CRF as

further evidence of conspiracy. The contract states that

Giffinwll “elimnate Meister, Miulticote and Pol y-On
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controlled release fertilizer products fromits distribution
system by [ Sept enber 30, 2008] and thereafter, so |long as
this Agreenent is in effect, purchase only controlled

rel ease fertilizer manufactured by Scotts (Excluding
Nutricote).” Pl.’s Ex. 179 at 14.

Wth respect to Nutricote, several statenents are
in the record regarding its status as a conpetitor with
Scotts’ CRF. Two of these statenents are relevant to the
i ssue of conspiracy. First, USHS President and CEO has
testified that in 1998 Nurticote “was naki ng a huge inroad
on the indoor use.” Soldo Dep. Jan. 5, 2005 at 177:28.
Second, a letter sent on May 12, 1998, fromthe President
and CEO of USHS to Chris Treadgill at Scotts stating that
Nutricote was making inroads in the CRF G eenhouse nmarket.
The letter also states that “three najor distributors who
were former Scotts distributors . . . are now actively
selling Nutricote against Scotts.” Pl.’s Ex. 71

USHS of fers several docunents purporting to show
that prices of CRF increased after Scotts’ non-renewal of
the distributor contract with USHS, consistent with the
goals of the alleged conspiracy. The first of these
docunents is a declaration offered by an accountant, Jeffery
Press, who stated that he reviewed sal es records produced by

USHS and Giffin in r relation to this case. Press states
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t hat he found “105 instances in which custoners that had
purchased sel ect Scotts CRF products during the period 1999
t hrough 2002 paid increased prices of at |east 10% during

t he period 2003 through 2005.” Pl.'s Ex. 165, {1 4-5.2
Finally, the record contains a chart, produced by Scotts,
illustrating the trend in its CRF margins. The chart
reflects that fromthe years 1999 to 2002, Scotts margins
decreased gradually. Fromthe begi nning of 2002 to 2003,
however, the chart reflects an up-tick in CRF margins.

Pl."s Ex. 159.

D. Evi dence Pertaining to Markets

USHS theory of this case involves a vertical price
fixing conspiracy. The conplaint alleges a product market for
CRF sold to nurseries and al |l eged geographic markets of the
United States (at the wholesale level) and the md-Atlantic and

New Engl and (at the retail |evel).

’The def endants have objected to the admni ssion of the Press
Decl arati on, which was taken after the deadline for fact
di scovery and after the plaintiffs had received Scotts’ notion
for summary judgnment. Because the Court finds that the notion
for summary judgnent should be granted despite the adm ssion of
the Press Declaration, Scotts’ notion to strike the declaration
IS noot.
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1. Geogr aphi ¢ Mar ket s

a. Geogr aphy at the \Wol esal e Level

Scotts sells its products worldw de. To support its
assertion of a “United States” market, USHS offers three internal
docunents produced by Scotts. The first is a map of the United
States with the headi ng “Geographical Distribution-Al Products.”
A sub-heading states “Scotts 2003 Sales by State,” and a |i st
contains the “Top 10 Hort States.” The map’s col oration
synbol i zes the dollar value of sales within each state, with the
heavi est sales in states producing $2-$11 mllion and the | owest
sales in states produci ng $0-$200,000. PI.’s Ex. 7.

A second map, this tine of the continental United
States only, is titled “Production Sites.” Dots of a certain
color signify the location of production sites of CRF. USHS has
asserted that Scotts’ market for all products was the United
States (with regional markets for CRF in a “northern” region).
The map shows that, for all products, Scotts had ei ghteen
production sites | ocated across the country. These sites are
concentrated along the East coast, with four sites in the md-
West, two sites in Mssissippi, and two sites in California.
Pl.”s Ex. 8.

Athird map is included in a presentation slide with
the title “CGeographical Distribution-Al Products.” Two bullet-

points on the slide seemunrelated to the map itself. The
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“[mMaps denote: [1] “Ship-to” distributor addresses; [2] Direct
grower shipnents.” The map itself, however, appears to be an
exact copy of the first map di scussed above with respect to
Scotts’ 2003 sales by state. Pl.’s Ex. 155.

USHS al so offers a series of charts capturing Scotts’
percentage share of the “North America Horticultural |nput
Market.” This docunment reflects that Scotts at one point
realized fifty percent of the total sales of CRF in North
Arerica. Pl.’s Ex. 80. Although this docunent pertains to
“North Anerica,” USHS has asserted that Scotts internal docunments
(di scussed above) nmeke clear that the United States was the only
rel evant geographic area within North Arerica. Pl.’s Oop’'n at
87.

Scotts points to a docunent in the record suggesting
that North America is a rel evant geographic area. This docunent
is a print-out of a presentation entitled “Professional Business
G oup Business Review.” The docunent contains the first two maps
of the United States di scussed above. Along with those maps, the
presentation contains slides which discuss Scotts’ conpetitive
position in ternms of a North American horticul tural input market.
Def.’ s Ex. 58.

Wthin North America, Scotts divides its sales of CRF
bet ween t hree geographic regions: “Northern,” *Southern,” and

“Western.” Def.’s St. at 3. Although USHS asserts that the
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rel evant market at the wholesale level is the United States, it
has al so “acknow edged that a CRF narket corresponding to Scotts’
‘northern’ region existed owing to the technol ogi cal superiority
of Scotts’ CRF in tenperate climates.” Pl.’s OQpp’'n at 88.
Scotts defined the Northern Region, at issue in this case, to
i nclude 26 states: Connecticut, Delaware, lowa, I|llinois,
| ndi ana, Kansas, Kentucky, Massachusetts, Maryland, Mai ne,
M chi gan, M nnesota, M ssouri, North Dakota, Nebraska, New
Hanmpshi re, New Jersey, New York, OChio, Pennsylvania, Rhode
| sl and, South Dakota, Virginia, Vernont, Wsconsin and West
Virginia. Def.’s St. at 3 n.2; Def.’s Ex. 27.

Scotts al so produced a chart describing its “Market
Share” in each of the Scotts “Regional Sales Areas.” Pl.’'s EX.
11. This docunent reflects a 75% market share in CRF in the
“North.” [d. The docunent does not break down this assessnent
by individual varieties of CRF. Finally, another Scotts docunent
estimates that in 2004, 85% of the “CRF Market” was “nursery
oriented,” as opposed to greenhouse or other grow ng nethods.

Pl."s Ex. 82.

b. Geography at the Retail Level

At the retail, or distribution, |evel of conpetition,
USHS contends that CRF distributors conpeted in both a m d-

Atlantic and a New Engl and market. To establish these markets
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USHS relies in part on an article entitled “Distributors Provide
a Critical Link” froma publication called “Nursery Supplies.”
The docunent states that “[i]n al nost every type of industry
today . . . distributors provide an inportant |ink between

manuf acturers and the users of products.” Anong the reasons for
the inmportance of this link is the fact that distributors
“maintain local inventories . . . [a]nd they have devel oped cl ose
wor ki ng rel ationships with their custoners.” The article goes on
to state that distributors provide “one-stop shopping for a ful
line of related products” and “quick delivery froml ocal
inventory.” Pl.’s Ex. 9. The policies that may reflect the

exi stence of a md-Atlantic and New Engl and market are contai ned
within the D stributor Agreenents, discussed above, which contain
cl auses pertaining to “territorial restrictions.” Pl.’s Ex. 99
at 2, 9.

USHS of fers several docunents witten by the parties
agents as proof of a md-Atlantic and New Engl and market. First,
inaletter fromthe President of Giffin, Richard Hyslip, to the
Presi dent and CEO of USHS, Ronald Sol do, Hyslip laid out the
benefits of a potential nerger between the two conpanies. He
wote that the two conpanies “are the |leaders in the horticulture
industry in both the md-Atlantic and northeast regions.” Pl.’s

Ex. 128.
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An internal nmenorandum from Scotts di scusses the
distribution of “Sierra Il soils.” This nmenorandum enuner at es
certain concerns that Scotts had with the possibility of
permtting USHS to distribute its soil products. Anong these
concerns was that USHS had “started diluting distributor margins
to 3% on Scotts prem um Metro-M x® product line . . . and reduced
mar ket price by using anticipation discount to apparently
generate cash flow” The docunent states that this reduction in
mar ket price threatened “Giffin s support of Scotts |arge
mar ket share in New England (CT).” Pl.’s Ex. 14. This docunent
does not state whether the New Engl and market, as conceived in
t he menorandum i ncluded states outside of Connecticut, nor does
it state whether the market pertains to the retail level (“Scotts
| arge mar ketshare”).

Finally, USHS offers portions of three declarations to
denonstrate the existence of retail markets confined to the m d-
Atl antic and New Engl and. The first declaration was offered by
Charles Elstrodt, director of technical services at a
manufacturer of CRF. M. Elstrodt stated that “in terns of other
di stributors of professional horticultural products in the New
Engl and and m d-Atl antic regi ons who may have been conpetitors of
[USHS] just prior to Cctober, 2002, [USHS ] primary conpetitor in
the market for professional horticultural products generally was

Giffin.” He goes on to estimate Giffin s percentage of sales
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in the “New England region” and in the “md-Atlantic market.”
Pl.”s Ex. 15, 1Y 12, 13.

The declaration of Ross WIllians, fornmer sales and
mar keting officer at Scotts, also references the md-Atlantic and
New Engl and regions. The declaration states that “prior to
Giffin taking over [USHS ] business after Scott’s term nation of
[USHS] in October 2002, Giffin was already the dom nant
di stributor of professional horticultural products in the New
England region.” WlIllians “estimated” that Giffin becane the
dom nant distributor in the md-Atlantic region followng its
acquisition of USHS. Pl.’'s Ex. 16, 1Y 12-13.3

A declaration submtted by Ronald Sol do, USHS
Presi dent and CEQ, contains a statenent relevant to proving the
exi stence of retail markets. Soldo stated that “nurseries and
gr eenhouses have a strong preference for regional distribution as
they [want] personal service and a quick response to their

prof essional horticultural needs.” Pl.’s Ex. 83, T 11

3Scotts has objected to the offer of the Elstrodt and
W lians declarations as being untinely under the Federal Rules
of Civil Procedure and without a basis in the either man’s
per sonal knowl edge. Because the Court finds that the notion for
summary judgnent should be granted despite the assertions in
t hese declarations, Scotts’ objections to their inclusion in the
record i s noot.
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2. Pr oduct Mar ket

The only product that USHS asserts as a basis for its
claims is CRF sold to nurseries. USHS relies on severa
docunents and statenents in the record to support its claimthat
there is a product market conprised of CRF sold to nurseries.
USHS cites to a docunent produced by Scotts with the title
“Scotts PBG Anericas Conpetes in Four Key Categories Against a
Variety of Single Product Line Conpetitors.” The docunent
i ncludes four pie-charts, each of which contains Scotts’
assessnent of its own percentage of sales of a product. The
charts illustrate Scotts’ sales of CRF, grow ng nedia, PPP and
WEF. For the chart referring to CRF, the docunent includes a
| abel stating “Controlled Rel ease Fertilizer Market.” Pl.’s Ex.
171. A substantially identical docunent contains the sanme four
pi e-charts and | abels, including a | abel reading “Controlled
Rel ease Fertilizer Market.” Pl.’s Ex. 3.

A simlar docunent, outlining categories of Scotts’
products, refers to CRF as a product sold under the heading
“nurseries,” as well as under the headings “Specialty Ag” and
“Landscape.” Pl.’s Ex. 4. An internal docunent produced by
Scotts as a “Regional Sal es Anal ysis” discusses Scotts’ “market
share” in certain products and regions. Under the heading
“Hort,” a chart states that in the “North” Scotts held a 75%

mar ket share for CRF. Pl.’s Ex. 11. Finally, an internal Scotts
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docunent titled “Controll ed Rel ease Fertilizer” discusses the
“Brand Environnent.” The docunent states that Scotts is the CRF
mar ket | eader, with a 50% mar ket share. Pl.’s Ex. 32.

USHS al so submits a report witten by its liability
expert, John L. Solow, to establish that CRF constitutes a
product market. Doctor Solow states that “at the retail |evel,
distributors sell CRF and PPP to nurseries, and WSF, PPP and
growi ng nedia to greenhouses.” Sol ow states that these products
are conpl enents, rather than substitutes. Solow clains that this
denonstrates that the rel evant product market does not incl ude
all of these products together. Solow notes that “other indicia
al so suggest that sales of CRF to nurseries, WSF and grow ng
medi a to greenhouses, and PPP to nurseries and greenhouses are
separate product markets.” He cites to the fact that Scotts
organi zed its Professional Business Goup into a nursery group
and a greenhouse group. At the wholesale |evel, Sol ow opines
that the same CRF market exists and states that grow ng nedia,
WEF and PPP are, again, conplenents rather than substitutes. He
also cites to the deposition testinony of Richard Hyslip,
President of Giffin, for support of the position that
distributors “need to carry a full line of products in order to

conpete effectively.” Pl.’s Ex. 1 at 8-9.4

“The defendants have filed a Daubert notion seeking to
exclude the testinony of Dr. Solow. The Court finds that, even
including the liability expert’s testinony, the notion for
summary judgnent should be granted. The Court, therefore, wll
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1. Analysis

Section 1 of the Sherman Act provides:

Every contract, conbination in the formof trust or
ot herwi se, or conspiracy, in restraint of trade or
commer ce anong the several States, or with foreign
nations, is declared to be illegal

15 U S.C § 1.
The United States Court of Appeals for the Third
Circuit has recently restated the elenents of a Section 1 case.

[Tlo succeed on a 8 1 claim a plaintiff nust neet two
requirenents. First, the plaintiff nust show that the
def endant was a party to a “contract, conbi nation

or conspiracy.” Second, the plaintiff nmust show that
the conspiracy to which the defendant was a party

i nposed an unreasonabl e restraint on trade.

Tol edo Mack Sales & Serv., Inc. v. Mack Trucks, Inc., 530 F.3d

204, 218 (3d Gr. 2008). The parties concur that this case nust
be deci ded under a rule of reason anal ysis, which requires proof

of an unreasonable restraint on trade. Leeqgin Creative Leather

Products, Inc. v. PSKS, Inc., 127 S.C. 2705 (2007).°

address Solow s report as a part of the evidence on record.

*The parties’ briefs dispute who has the burden of
per suasi on and production of evidence in an antitrust sumrary
judgnment notion. The Suprene Court has held that antitrust cases
do not shift burdens of production or persuasion fromthe nornmal
summary judgnent situation. The plaintiff may not nmerely rest on
its allegations, but nust offer evidence that can be reasonably
held to satisfy the elenents of the claim Eastnan Kodak Co. v.
| mage Techni cal Services, Inc., 504 U S. 451, 468 n. 14 (1992)
(citing Anderson v. Liberty Lobby, Inc., 477 U S 242, 248
(1986)). The burden of denmonstrating that no genui ne issue of
mat eri al fact exists remains upon the defendant.
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A No Evi dence of Conspiracy Sufficient to Survive Sunmary
Judgnent

I n assessing whether the plaintiff has nade a show ng
of conspiracy sufficient to survive sunmary judgnent, courts may
be limted in the inferences they may draw fromthe plaintiff’s
proffered evidence. “[Alntitrust lawlimts the range of
perm ssi bl e i nferences from anbi guous evidence in a section 1
case . . . . [Conduct as consistent with perm ssible conpetition
as with illegal conspiracy does not, standing al one, support an

i nference of antitrust conspiracy.” Matsushita Elec. Indus. Co.

v. Zenith Radio Corp., 475 U. S. 574, 588 (1986) (citations
omtted).

Moreover, the United States Court of Appeals for the
Third Crcuit has discussed the clarity and persuasi veness of
evidence that a plaintiff nmust proffer in a Section 2 case.
Courts nust approach record evidence related to a notion for
summary judgnent in an antitrust suit differently, depending on
the plausibility of the plaintiff’s theory of the case.

“I'l]f the claimis one that sinply nmakes no econonic
sense[,] a plaintiff nust cone forward with nore

per suasi ve evidence to support its claimthan would

ot herwi se be necessary.” Rossi v. Standard Roofi ng,
Inc., 156 F.3d 452, 466 (quoting Matsushita, 475 U. S.
at 587) (punctuation omtted). Finally, “in

eval uati ng whet her a genuine issue for trial exists,
the antitrust defendants' economc notive is highly
relevant. If the defendants had no rational economc
nmotive to conspire, and if their conduct is consistent
wi th other, equally plausible explanations, the conduct
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does not give rise to an inference of conspiracy.” ld.
(quoting Matsushita, 475 U S. at 596) (punctuation
omtted).

Tol edo Mack Sales & Serv., Inc., 530 F.3d at 219 -220 (3d Cr

2008). Finally, the Court of Appeals has held that these limts
on perm ssible inferences do not apply to a plaintiff's direct
evi dence of an unl awful agreement under Section 1, but only to
circunmstantial evidence. |1d.

Fol | owi ng Tol edo Mack, the Court nust exam ne the

evi dence presented by USHS to determ ne the nature of that
evidence: whether it is direct or circunstantial. |[If entirely
circunstantial, the Court nust determ ne whether the totality of
t hat evi dence woul d be “as consistent with perm ssible
conpetition as with illegal conspiracy.” 1d. at 219.
Crcunstantial evidence that would equally support a finding of
either unilateral action or illegal collusion is not enough to
survive sunmary judgnent; “[t]here nust be evidence that tends to

exclude the possibility” of unilateral action. Mnsanto Co. V.

Spray-Rite Service Corp., 465 U S. 752, 764 (1984).° |If the

®USHS, citing Inre Flat Jass Antitrust Litigation, 385
F.3d 350 (3d Gr. 2004), argues that “the ‘strictures of
Mat sushita should not apply, and inferences of conspiracy from
circunstantial evidence warrant no special ‘caution,’ except in

cases in which . . . the plaintiff’s conspiracy theory is
facially *inplausible and an inference of conspiracy [would
deter proconpetitive conduct].” PlIf.’s Sur-Rep. at 4. This is a

m sstatenment of law. There is always a higher |evel of caution
whenever the plaintiff provides solely circunstantial evidence of
collusion. In such a case, not only nust the plaintiff’s theory
survive scrutiny of its plausibility, but the circunstanti al

evi dence nmust tend to exclude the possibility of independent
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plaintiff offers direct evidence of concerted action, then the
plaintiff has established that a genuine issue of material fact

exists as to that elenent of the claim

1. USHS O fers No Direct Evidence of Conspiracy

“Direct evidence in a Section 1 conspiracy nust be
evidence that is explicit and requires no inferences to establish

t he proposition or conclusion being asserted.” |n re Baby Food

Antitrust Litigation, 166 F.3d 112, 118 (3d Gr. 1999). Al of

the evidence USHS presents is circunstantial evidence of
conspi racy.

USHS argues that two pieces of evidence constitute
direct evidence of conspiracy:’ (1) the Kusey Note, and (2) the
D nosaur Menorandum Pl.’s Ex. 105, 107. The Kusey Note

menorializes an offer made by Giffin to limt its suppliers in

action and support a conclusion of collusive action. Flat d ass
recogni zes that no higher level of caution applies in the face of
di rect evidence of a conspiracy. [|d. at 357 n.7.

'USHS argues in its opposition brief to the notion for
summary judgnent that the Court of Appeals does not distinguish
bet ween direct and “strong circunstantial” evidence for purposes
of anal ysis under Matsushita. USHS Qpp’'n at 49 (citing
Petruzzi’'s | GA Supermarkets, Inc. v. Darling-Delanare Co., 998
F.2d 1224, 1233 (3d Cir. 1993)). Petruzzi's states that both
direct and strong circunstantial evidence can overcone an
i npl ausi bl e theory of conspiracy. 998 F.2d at 1231-33. Still,
in the absence of direct evidence, the Matsushita anal ysis
applies to all circunstantial evidence, strong or not, and
Mat sushita s imtations on inferences of conspiracy wll apply.
To overcone an inplausible theory of conspiracy, a plaintiff nust
put forth strong circunstantial evidence if the plaintiff |acks
di rect evidence.
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return for Scotts’ limtation of distributors. To stand as proof
of conspiracy, a jury would need to infer that this offer was
accepted; the docunent itself is not direct evidence of an
agreenent. The Dinosaur Menorandumrequires a simlar inference.
Nanmely, a jury would need to infer that the author’s euphem sm
“go the way of the Dinosaurs” refers to a history of term nations
by Scotts of relationships with distributors who were unwi|lling
to follow Scotts’ pricing preferences, as opposed to such
distributors’ self-inposed failure due to their own shortsighted

pricing policies.

2. USHS Circunstantial Evidence of Conspiracy Does
Not Tend to Exclude the Possibility of Unilateral
Action and G ves Rise to No Reasonabl e I nference
of Conspiracy

Because all of the evidence of conspiracy on record is
circunstantial, the limtations on perm ssible inferences of

conspiracy enunciated in Matsushita apply. 475 U S. 574.

Accordingly, the Court must first assess the plausibility of the
plaintiff’s theory of the conspiracy based on the econonic
rationality of such a conspiracy and any rational notives the

def endants may have had to forman anticonpetitive agreenent. |f
the Court finds that theory inplausible, the plaintiff’s
circunstantial evidence nust strongly suggest the exi stence of
such an agreenent in order to provide an inference that can

survive summary judgnment. Toledo Mack Sales & Serv., Inc., 530
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F.3d at 219. Whether a claimis plausible relates to the factual
context of the claim Rossi, 156 F.3d at 466. Regardless of the
theory’s plausibility, the lawrequires the plaintiff to put
forth evidence tending to exclude the possibility of unilateral

action. Toledo Mack Sales & Serv., Inc., 530 F.3d at 219-220.

a. The Plaintiff’'s dains are | nplausible

The Court finds the plaintiff’s theory of the
conspiracy to be inplausible for four reasons. First, the
plaintiff's theory is inplausible based on the chronol ogy of the
al | eged conspiracy. According to the plaintiff, Scotts and
Giffin decided in 1998 to squeeze USHS out of the CRF-sol d-to-
nurseries market in several states in the md-Atlantic and to
prevent USHS entry into that market in New England. USHS posits
that it was finally termnated in accordance with this plan in
the second half of 2002. A four-year gap between the all eged
agreenent to underm ne USHS business and the cul m nation of that
pl an makes the plaintiff’s theory facially inplausible.

USHS asserts that the del ay between the planni ng and
execution of this conspiracy was due to the need for Scotts and
Giffin to prepare the market for the change in the conpetitive
| andscape. Oral Arg. Tr. 51-52, 91, Nov. 4, 2008. This
assertion does not make the plaintiff’s theory nore plausible.

Undi sput ed evi dence denonstrates that Giffin was al ready
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positioned in the relevant portions of the md-Atlantic as early
as 1997. Def.’s St. at 15-16. The gap between agreenent and
execution, therefore, cannot be explained away by asserting that
t he defendants needed this four-year period to prepare custoners
for a swtch in distributors of Scotts’ products.

Second, the option provided to USHS by its
di stributorship agreenent of expanding its operations into Texas
and Loui siana al so speaks to the inplausibility of a
cont enpor aneous agreenent between Scotts and Giffin to deny USHS
access to new custoners in that territory. USHS was in a
position to effect an expansion into these two states upon its
own volition. Had USHS established a physical presence in Texas
or Louisiana, Scotts would have been obligated to facilitate that
expansi on by providing USHS custoners with Scotts’ product.

In addition to obligating itself to support USHS
expansion efforts, Scotts further strengthened USHS business
over the course of the relevant tine period by entering into two
new di stribution contracts and increasing USHS credit line to $3
mllion. The undisputed evidence of Scotts’ support of USHS
busi ness nakes the plaintiff’'s alleged conspiracy all the nore
i npl ausi bl e.

Third, the plaintiff’s theory does not plausibly
account for Scotts’ nost recent contracts with USHS: the G ocote

and Ficote agreenents. These distribution contracts permt USHS
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to continue to sell certain varieties of CRF to nurseries within
the territory at issue. The Court finds it inplausible that
Scotts would permt USHS to continue to sell its CRF in direct
contravention of the alleged goals of its anticonpetitive
conspiracy.®

Finally, the Court is asked to find plausible a theory
of conspiracy that ignores the unanbi guous evi dence of USHS
repeated refusal to provide its supplier with requested financi al
information. Record evidence reflects that Scotts had | ong
considered this refusal to provide financial records an added
ri sk of doing business with USHS, especially follow ng the
bankruptcy of Geiger South. Despite this risk, undisputed
evi dence denonstrates that Scotts provided USHS with a credit
line that even USHS considered high. Def.’s Ex. 41. Scotts’
actions do not conport with a plausible theory of an

anticonpetitive agreenent between Scotts and Giffin.

b. The Evi dence Does Not Tend to Excl ude the
Possibility of Unilateral Action

None of the evidence offered by USHS, taken

individually or as a whole, tends to exclude the possibility of

8The Court notes that, at times, USHS clains that these CRF
varieties are of a different quality than those varieties that
Scotts ceased to provide to USHS and that they do not mtigate
the inpact of Scotts’ non-renewal. This claim of course,
underm nes the repeated assertion that “CRF sold to nurseries”
constitutes a single product market. See infra Part 11(B)(1).
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unilateral action in Scotts’ non-renewal of the USHS distribution
agreenents. Such evidence cannot provide the inferences
necessary to survive summary judgnent. View ng the evidence
through the I ens of Matsushita, the Court finds that USHS
presents evidence fromwhich no reasonabl e i nference of

conspiracy can be drawn. |InterVest, Inc. v. Bloonberg, L.P., 340

F.3d 144, 168 (3d Cr. 2003).

The first piece of circunstantial evidence is the Kusey
Note. The note nenorializes an offer made by Giffin to a
Scotts’ officer communicating Giffin s interest in a deal that
woul d preclude each conpany from doi ng business with certain
conpetitors of the other conpany. The note states “Giffin drop
Nutricote, Hoffman, Pro-G o [Scotts conpetitors] if Scotts drops
[USHS].” The note then states: “2. [Scotts] counter offer? Drop
all conpeting WoF & Fatard [a Giffin conpetitor].” Def.’s EX.
54. Taken by itself, the note is as consistent with unil ateral
action as with conspiracy; the note does not state that Scotts
ever agreed to the proposal.

Taken in the context of the entirety of the evidence
and the chronol ogy of the relationship between USHS and Scotts,
the note does not tend to establish that Scotts’ 2002 non-renewal
of the distribution agreenent with USHS was the product of an
anticonpetitive conspiracy involving Giffin. First the results

of the potential counter-offer never materialized. Second,
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Giffin's offer with respect to Nutricote has never materialized.
Giffin continued to sell Nutricote products at |east until 2007.
Hyslip Dep. at 41:15-42:4. Finally, this note, witten in 1999,
predates Scotts renewal of the 1996 Distributor Agreenent in 2001
and the expansion of USHS «credit |ine.

The bal ance of USHS circunstantial evidence tends only
to confirmthat Scotts nmade preparations for the term nation of
its relationship wwth USHS. The D nosaur Menorandum cited by
USHS as evi dence of a conspiracy, discusses Giffin s concerns
over USHS |low pricing policies. Bill MEvoy of Scotts wote
that distributors who pushed | ow prices on Scotts’ products “have
travel ed the road of the Dinosaurs.” Pl.’s Ex. 107.

Thi s nmenorandum does not contain any evidence of a
meeting of the mnds between Scotts and Giffin. It does not
reflect the planning or achievenent of any conspiratorial goals.
The reference to the “road of the dinosaurs” is as or nore
consistent with a discussion of the non-viability of distributors
who maintain tight profit margins as with an anticonpetitive
conspiracy. The nere fact that Scotts was witing to Giffin in
response to Giffin's conplaint does not tend to exclude the

possibility of independent action. See Toledo Mack Sales &

Serv., Inc., 530 F.3d at 222-223 (noting that a defendant

supplier’s response to dealer conplaints is not enough in itself

to show conspiracy).
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USHS next points to an internal email sent by Lisa
Wal | ace of Scotts’ credit departnment on Decenber 8, 2000. This
emai | recommends maintaining a $2 mllion credit line for USHS
despite the fact that USHS repeatedly refused to rel ease
financial information to Scotts upon request. The email states
that Scotts should “focus during this one year renewal period,
upon positioning others to fill in the gap that [USHS] would
| eave” in the event that Scotts refused to offer any further
renewal . Pl.’s Ex. 28.

This emai| denonstrates that two years after the
al l eged conspiracy initiated, Scotts was recommendi ng the
extension of a $2 mllion line of credit to a nonconpliant
distributor. After this email, Scotts continued to supply a ful
range of products to USHS for another two years. The email was
internal to Scotts and not sent to anyone at Giffin. Each of
t hese considerations renders this email a particularly anbi guous
i ndi cat or of conspiracy and, indeed, bolsters Scotts’ argunent
that USHS distributorship was not renewed in part due to a poor
wor ki ng rel ationship. The evidence, therefore, does not tend to
excl ude the possibility of unilateral action.

USHS next offers a note witten on a print-out of an
emai | conversation between Scotts and USHS. The enai
conversation involves USHS accusation that Scotts had been

denigrating USHS private | abel products within the industry.
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The replies from Scotts denied the accusation. The hand-witten
note states: “Ron [USHS President and CEQ on a new war path!
Let’s reactivate Giffin partnershipinPA. . . .7 P . s Ex.
126.

As wth the prior pieces of evidence regarding an
unl awful conspiracy, this note does not outline the terns of any
illegal agreenent or act as evidence that Scotts was acting in
anything but its unilateral best interest. The note does not
state in what the Giffin partnership in Pennsylvania consi st ed.
The emails and the note are clear evidence of a deteriorating
rel ati onship between Scotts and USHS. This evidence does not
tend to exclude the possibility of unilateral action and is not
t he ki nd of unanbi guous circunstantial evidence required to
overcone the inplausibility of USHS theory of the conspiracy.

USHS next identifies the Scotts-Giffin contract
regarding distribution of the Ficote variety of CRF as further
evi dence of conspiracy. The contract requires Giffinto
elimnate three suppliers of CRF and purchase CRF only from
Scotts. The contract specifically excludes Scotts’ conpetitor
Nutricote fromthis agreenent, permtting Giffin to sel
Nutricote’s CRF products. Pl.’s Ex. 179.

The contract does not provi de unanbi guous evi dence of a
conspiracy for several reasons. First, USHS President and CEO

has recogni zed that Nutricote is a conpetitor of Scotts’ in
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precisely the market in which the all eged conspiracy was neant to
have its inpact. Soldo Dep. Jan. 5, 2005 at 177:21-23.° USHS
wote a letter to Scotts stating that distributors were selling
Nutricote directly against Scotts’ products. Pl.’s Ex. 71
Second, the contract was executed on April 8, 2003, and the
addendumrequiring that Giffin elimnate certain Scotts
conpetitors was not applicable until Septenber 30, 2003. Pl.’s

Ex. 179 at 14.!° This neans that the quid pro quo alleged in

USHS theory of the conspiracy did not nmaterialize until one year
after Scotts refused to renew the USHS distributorship. Finally,
t he agreenent says nothing about Scotts term nation of USHS or

any other Giffin conpetitor. The contract does not tend to

°The evi dence presented by USHS i s anbi guous as to whet her
Nutricote was a Scotts conpetitor and highlights the anbiguity in
USHS' product market definition. At times, USHS identifies
Nutricote as a conpetitor to Scotts’ CRF. Soldo Dep. Jan. 5,
2005 at 177-178; Pl.’s Ex. 71. At other tinmes, USHS attenpts to
di saggregate the CRF-sol d-to-nurseries market by arguing that
Nutricote did not performwell in colder climtes and, therefore,
was not a true conpetitor to Scotts’ CRF. Pl.’s Sur-Rep. at 18.
Not only does this attenpted di saggregation reflect the over-
breadth of USHS definition of the product market, as discussed
below, it also highlights USHS confusion as to the useful ness of
the Scotts-Giffin contract as evidence of a conspiracy.

YsHS states that “a Scotts’ witness testified that this
contractual restriction on interbrand conpetition was the
continuation of a pre-existing oral agreenent between Scotts and
Giffin.” Pl.”s Opp’n at 53. The exhibit cited in the
plaintiff’s brief does not contain such testinony or support this
assertion. Even if such testinony was offered, a pre-existing
oral agreenent that allowed Giffin to sell Nurticote would stil
not reflect an illegal agreenent to term nate Scotts’
conpetitors.
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exclude the possibility of unilateral action with respect to
Scotts’ relationship with USHS

USHS next identifies statenments by Scotts’ enployee
M chael Kelty as evidence of a conspiracy between Giffin and
Scotts. Kelty testified that “sales of Osnocote [the brand nanme
for Scotts’ CRF] were being sold at aggressive pricing” and that
Scotts “didn’t want a distributor going out and selling it
at low prices, being consistent with managi ng the brand,
stewarding the brand.” Kelty Dep. at 22:13-24. This statenent
is offered to prove Scotts’ notive in termnating USHS, but that
notive is as consistent wwth unilateral action as with a
conspi racy between Scotts and Giffin.

USHS of fers several exanples of evidence purporting to
show that prices of CRF in fact increased after Scotts’ non-
renewal of the distributor contract with USHS. Such a price
i ncrease would be consistent with the goals of the alleged
conspiracy, which would be circunstantial evidence of the
exi stence of a conspiracy. The first exanple is a declaration
of fered by Jeffery Press, an accountant, stating that review of
sal es records produced by USHS and Giffin contained “105
i nstances in which custoners that had purchased sel ect Scotts CRF
products during the period 1999 through 2002 paid increased

prices of a least 10% during the period 2003 t hrough 2005.”
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Pl.”s Ex. 165, {74-5.' USHS also points to a chart produced by
Scotts that reflects a rise in Scotts’ profit margins on sal es of
CRF followng its termnation of USHS. Pl.’s Ex. 159. Al though
each docunment reflects the fact that Scotts’ business in the CRF
mar ket inproved followi ng USHS term nation, neither docunent
speaks unanbi guously to the issue of a conspiracy between Scotts
and Giffin. The benefits that accrued to Scotts from 2002 to
2005 are as consistent with unilateral actions taken by Scotts’
to inprove its position in the CRF narket as they are with an
agreenent between Scotts and Giffin to underm ne USHS position.

Taki ng each piece of evidence individually and view ng
t he evidence as a whole, USHS does not provide evidence that
“tends to exclude the possibility” of unilateral action.

Monsanto Co., 465 U. S. at 764. Neither the Kusey Menorandum nor

the notes witten on the print-out of emails between USHS and
Scotts tend to exclude the possibility that Scotts acted
unilaterally in its decision not to renew USHS di stri butorship.

The context of each docunent only enphasizes the plaintiff’s

UAfter several reschedulings, an amended schedul i ng order
was i ssued on March 5, 2008, after USHS had received Scotts’
notion for summary judgnment, setting the date for response to
di spositive notions as April 7, 2008. This declaration was
signed on April 7, 2008, neaning that it was nade after USHS had
an opportunity to view Scotts’ notion for sunmary judgnent. The
declaration is the subject of a notion in limne filed by Scotts
seeking to exclude certain affidavits and declarations submtted
by USHS after the close of fact discovery. Because the Court
finds that Scotts’ notion for summary judgnment should be granted
even with the inclusion of this declaration, the notion in |limne
i s nmoot .
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failure to denonstrate a conspiracy by highlighting the
legitimate reasons for Scotts to take unilateral action to
separate itself from USHS

The Kusey Menorandum and the email chain and note are
the cl osest that USHS has cone to show ng evi dence of a
conspiracy. QOher evidence only offers reasons for Scotts’
desire to cut off USHS, but says nothing about the manner in
which the term nation occurred. Taken together and in a |ight
favorable to USHS, this evidence paints a picture of a troubled
relati onship between Scotts and USHS, which ended in a
termnation of that relationship and increased profits as a
result of that termnation. Especially in light of the
inplausibility of USHS theory of the conspiracy, this evidence
is not enough to provide the basis for an inference of conspiracy

under Matsushita. 475 U.S. 574.

Even were the facts of this case to present a plausible
t heory of conspiracy, the circunstantial evidence offered by USHS
woul d remain “as consistent with i ndependent behavior as it is

with price-fixing.” In re Baby Food, 166 F.3d at 127. Because

the evidence is at best equally consistent with both unil ateral

and conspiratorial conduct, Mtsushita does not permt the

evidence to stand as the basis for a “reasonabl e inference”

necessary to survive a notion for summary judgnent. |nterVest,

Inc., 340 F.3d at 160 (citing Matsushita, 475 U. S. at 588).
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C. Comparabl e Section 1 Cases

USHS argues that the evidence it offers of an illegal
conspiracy is nore probative of conspiracy than that offered in

simlar Section 1 cases.

(1). Arnold Pontiac

USHS first cites to Arnold Pontiac-GVC v. General

Motors Corp., 786 F.2d 564 (3d Cir. 1986)(“Arnold Pontiac 1").%

In that case, a car deal ership sued four conpeting deal ershi ps
and a car manufacturer fromwhich it purchased cars for resale.
A key piece of evidence that tended to exclude the possibility of
i ndependent action was a nenorandumwitten by an officer of the
manuf acturer following a neeting wwth the four defendant deal ers.

That nmenorandum stated that the deal ers had agreed to a group

“Arnold Pontiac | reversed the decision of the District
Court to grant summary judgnent to the defendant nmanufacturer.

Arnold Pontiac I, however, was decided prior to the Suprene
Court’s decision in Matsushita. A petition for rehearing of
Arnold Pontiac I, filed prior to Matsushita, was stayed pendi ng

the Matsushita decision. After Matsushita, the Court of Appeals
denied the petition for rehearing. Arnold Pontiac-GVC, Inc. v.
Budd Baer, Inc., 826 F.2d 1335, 1337-38 (3d Gr. 1987) (“Arnold
Pontiac 11”). Arnold Pontiac Il stated that the evidence in
Arnold Pontiac |I tended to exclude the possibility of independent
action by the defendant manufacturer, validating the earlier

decision to reverse the district court. Arnold Pontiac Il, 826
F.2d at 1338. The Court, along with the parties, views the Court
of Appeals’ decision in Arnold Pontiac I, to have applied the

Crcuit’s Minsanto standard consistently with the | ater-
enunci at ed Matsushita anal ysis, as denonstrated in Arnold Pontiac
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boycott of the manufacturer if the manufacturer allowed the
plaintiff to act as a dealer for a certain nodel of car produced
by the manufacturer. 1d. The nenorandum was not direct evidence
of a vertical conspiracy because an inference was still required
to find that the manufacturer had responded to this threat by
agreeing to discrimnate against the plaintiff.

The factual context in which the nmenorandum was
presented was significantly different fromthe context in this
case. Prior to the neeting detailed in the nmenorandum the
plaintiff and the manufacturer had been preparing the plaintiff
to becone a franchi see of the manufacturer, exactly what the
def endant dealers intended to prevent. The plaintiff and the
manuf act urer had previously taken several steps toward conpleting
a franchi se agreenent. Follow ng the neeting between the
defendants, that progress inmmediately halted and the plaintiff
was eventually denied his expected franchise. 1d. That context
suggested that the manufacturer had i ndeed responded to the
conpeting deal ers’ demands by agreeing to call off its
cooperation with the plaintiff.

USHS presents evidence of far greater anbiguity.
Foll ow ng the neeting outlined in the Kusey Note, in which no
agreenent is nenorialized, none of the goals hypothesized by USHS
came to fruition. Mreover, the evidence denonstrates that

rel ati ons between USHS and Scotts continued to progress to USHS
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advant age over the course of the next several years follow ng the
meeting outlined in the 1999 Kusey Note. USHS credit was
expanded, even despite its refusal to provide Scotts with
relevant financial information, and its distributorship agreenent

was renewed.

(2). Monsanto
USHS al so argues that its evidence conpares favorably

to that offered in Monsanto Co. v. Spray-Rite Service Corp., 465

U S 752, 764 (1984). Although Minsanto predated the Suprene
Court’s clarification of the proper analysis of evidence of

conspiracy in Matsushita, that case still focused on whether the

plaintiff had provided evidence “that tends to exclude the
possibility that the manufacturer and nonterm nated distributors

were acting independently.” Monsanto Co., 465 U. S. at 764.

Monsanto hel d that evidence of a dealer’s termnation in response
to conplaints to a manufacturer from conpeting deal ers did not
tend to exclude the possibility of independent action. |d.

USHS argues that it has offered nore than
circunstantial evidence of Scotts’ reaction to its dealers’
conplaints. This, however, does not nean that it has offered
sufficiently unanbi guous evi dence of conspiracy to survive
summary judgnent. The plaintiffs in Monsanto had offered direct

evi dence of a conspiracy, including testinony froman enpl oyee of
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t he defendant that the defendant had “on at |east two occasions
inearly 1969 . . . approached price-cutting distributors and
advised that if they did not maintain the suggested resale price,
they woul d not receive adequate supplies of [the defendant’s] new
corn herbicide.” [|d. at 765.

In addition to the direct evidence of conspiracy,
several pieces of circunstantial evidence were offered to bol ster
t he show ng of conspiracy. A newsletter witten by one conpeting
dealer to his custoners stated:

[W]le are assured that Monsanto’s company-owned outlets
will not retail at less than their suggested retail

price to the trade as a whole. Furthermore, those of
us on the distributors level are not likely to deviate
downward on price . . . . Also, so far as the national

accounts are concerned, they are sure to recognize the
desirability of retaining Monsanto’s favor on a
continuing basis by respecting the wisdom of
participating in the suggested program in a manner
assuring order on the retail level “playground”
throughout the entire country.

Id. at 766.

Thi s evidence denonstrated that certain retailers were
follow ng pricing practices “suggested” by Mnsanto and t hat
woul d keep those retailers in Monsanto’'s favor. The reference to
a |l evel playground throughout the entire country is |ess
anbi guous evi dence of a concerted plan to maintain high prices

t han any of the evidence produced by USHS.
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(3). Toledo Mack

Finally, USHS cites Toledo Mack Sales & Serv., Inc. v.

Mack Trucks, Inc. as a conparable factual scenario. 530 F.3d 204

(3d Gr. 2008). Mack manufactured a variety of heavy-duty trucks
and all egedly enjoyed significant power within the market for
t hose vehicles. Mack distributed its trucks through a nationw de
network of authorized deal ers, each of which was assigned to an
“area of responsibility” [AOR]. 1d. at 209. Toledo was an
aut hori zed Mack deal er term nated by Mack all egedly for pursuing
a lowprice sales strategy. Toledo alleged that conpeting Mack
deal ers conspired not to conpete with each other on price. It
al so all eged that Mack entered into an agreenent with its dealers
that it would delay or deny sal es assistance to any deal er who
sought to make an out of ACR sale. Following trial, but before
jury deliberation, the district court granted judgnent as a
matter of law in favor of Mack on Toledo's Section 1 claim 530
F. 3d 204.

Unlike the plaintiff in this case, the plaintiff in
Tol deo presented direct evidence of an anticonpetitive
conspiracy. “Toledo presented evidence that Mack and its deal ers
met, di scussed, and unani nously approved Bulletin 38-89 [a policy
denyi ng sal es assistance to dealers selling out of their AOR|
before Mack issued it.” 1d. at 223. The plaintiff in that case

al so presented testinony froma Mack official stating that, when
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Tol edo was selling out of its AOR his supervisor had told him
that he knew “what [Tol edo] [was] trying todo . . . . W are
not going to let this happen.” 1d. at 221. This direct evidence
of an agreenent between a manufacturer and its dealers
culmnating in an official conpany policy, along with evidence of
the manufacturer’s intent to enforce that policy, constituted
unanbi guous evi dence of conspiracy.

The evi dence of conspiracy offered by USHS in this case
falls far short of that presented in the cases it clains as
favorably conparable. Because USHS fails to offer sufficiently
unanbi guous evi dence of an anticonpetitive conspiracy between
Scotts and Giffin, the notion for sunmary judgnment nust be

gr ant ed.

B. USHS Fails to Denonstrate an Unreasonabl e Restrai nt of
Tr ade

USHS failure to provide evidence sufficient to create
a genuine issue as to the existence of an unreasonabl e restraint
of trade is also fatal to its case. The |ack of evidence
pertaining to geographic and product markets, in particular,
requires that the Court grant Scotts’ notion for sunmary
j udgnent .

The parties agree that this case nust be anal yzed under
a rule of reason analysis, which requires the plaintiff to

denonstrate that the all eged conspiracy produced “adverse,
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anti-conpetitive effects within the rel evant product and
geographic markets.” Rossi, 156 F.3d at 464. This can be

achi eved by denonstrating facially anticonpetitive restraints or
reduced out put, increased prices or reduced quality in goods or

services. Gordon v. Lew ston Hosp., 423 F.3d 184, 210 (3d G

2005). The Court of Appeals for the Third Grcuit has also held
that, alternatively, “because proof that the concerted action
actual ly caused anticonpetitive effects is often inpossible to

sustain, proof of the defendant’s market power will suffice.”

ld. “Market power, the ability to raise prices above those that
woul d otherwi se prevail in a conpetitive market, is essentially a
surrogate for detrinental effects.” |d.

The Court finds that USHS has failed to present
evi dence sufficient to survive summary judgnent with respect to
the definition of the product and geographic markets. Because
USHS has failed to carry its burden wth respect to these
el ements, the Court will not address the adequacy of evidence

pertaining to anticonpetitive effects or market power.

1. USHS Fails to Provide Evidence of Product Markets

“The outer boundaries of a product market are
determ ned by the reasonabl e interchangeability of use or the
cross-elasticity of demand between the product itself and

substitutes for it.” Queen Cty Pizza, Inc. v. Domno' s Pizza,
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Inc., 124 F.3d 430, 436 (3d Cir. 1997) (quoting Brown Shoe Co. V.

U.S., 370 U.S. 294, 325 (1962)).%

Where the plaintiff fails to define its proposed

rel evant market with reference to the rule of
reasonabl e i nterchangeability and cross-elasticity of
demand, or alleges a proposed rel evant market that
clearly does not enconpass all interchangeabl e
substitute products even when all factual inferences
are granted in plaintiff's favor, the rel evant market
is legally insufficient and a notion to dismss may be
gr ant ed.

Id. “Wen assessing reasonable interchangeability, ‘[f]actors to
be considered include price, use, and qualities.’ Reasonable
interchangeability is . . . indicated by ‘cross-elasticity of
demand between the product itself and substitutes for it.’” 1d.
at 437 (citation omtted).

USHS relies on the opinion of its liability expert and
on certain of Scotts’ internal marketing docunents to define the
product market in this case as “CRF used by nurseries at the

manufacturing level.” Pl.’s Qop’'n at 84.' None of this

3" The econonic tool nost commonly referred to in determnining
what should be included in the market from which one then
determ nes the defendant's narket share is cross-elasticity of
demand. Cross-elasticity of demand is a neasure of the
substitutability of products fromthe point of view of buyers.
More technically, it measures the responsiveness of the demand
for one product to changes in the price of a different product.”
Queen City Pizza, 124 F.3d at 438 n. 6 (quoting E. Thonmas
Sullivan & Jeffrey L. Harrison, Understanding Antitrust and its
Econom c Inplications 217 (1994)).

1“USHS has asserted that other product nmarkets were affected
by Scotts’ alleged anticonpetitive conspiracy, but confine its
clainms to CRF because USHS believes it is only this market in
whi ch Scotts possessed nmarket power. Pl.’s Opp’'n at 84.
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evi dence contains a discussion of cross-price elasticity of
demand. To the extent that the evidence, including the expert
report, discusses reasonable interchangeability at all, it states
only that certain products are conplenents rather than
substitutes for CRF without perform ng any econonetric anal ysis
of those, or any other, products wthin the hypothetical market.

The portion of USHS expert’'s report dealing with
product markets reads, in its entirety:

As noted above, this case involves both the whol esal e
and retail sales of several different horticultural
i nputs whose end users are professional growers. At
the retail level, distributors sell CRF and PPP to
nurseries, and W6F, PPP and growing nedia to
greenhouses. It is clear that these products are
conpl ements, rather than substitutes. For exanple, an
increase in the price of CRF to nurseries would raise
the costs of the nurseries, leading themultimtely to
raise prices. This would reduce the quantity of
nursery sales, and would lead to a reduction, not an
i ncrease, in demand for PPP and ot her inputs used by
nurseries. Hence, the availability of PPP would not
constrain the ability of a hypothetical single seller
of CRF to profit froma supraconpetitive price
increase. Oher indicia also suggests that sal es of
CRF to nurseries, WSF and growi ng nedia to greenhouses,
and PPP to nurseries and greenhouses are separate
product markets. For exanple, Scotts organized its
Pr of essi onal Business Goup into a nursery group and a
greenhouse group. Ross WIllians, a forner Scotts
executive, explained that, * certain products
were al nost exclusively sold into the greenhouse market
and others were sold al nbst exclusively into the
nursery market. The crossover product line, the
primary crossover product line, was crop protection

” There is no indication that the prices of any
other products are consi dered when setting the price of
one of the products, which would be inportant if the
products were substitutes.
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At the whol esale | evel, manufacturers sel
CRF, WBF, PPP and growing nedia to the distributors who
inturn resell to professional growers. As they are at
the retail level, these products are conpl enents and
not substitutes at the whol esale |evel; since retai
custoners (i.e., professional growers) cannot
substitute one for another in response to an increase
in the retail price of one, distributors cannot
substitute one product for another in response to an
increase in the whol esale price. Mboreover,
distributors need to carry a full line of products in
order to conpete effectively. Scotts sells all of
t hese products to distributors; indeed, Scotts is “the
only horticultural supplier with a conplete line of
prem umquality inputs.”

Pl.’s Ex. 1 at 8-9 (citations omtted).

This report relies entirely on the application of the
aut hor’ s econom c assunptions and record evidence that itself
fails to provide an analysis of interchangeability. The
“indicia” on which the report relies are marketing docunents and
statenents fromindustry actors. The report contains not a
single nunber relating to price increases or price stability in
ot her products in response to arise in the price of any variety
of Scotts’ CRF. |d.

Aside fromthe expert report, USHS relies on internal
Scotts docunents to establish the existence of a CRF market. The
first of these is a “Regional Sales Analysis” reflecting Scotts’
“Mar ket Share.” The docunent breaks down horticul tural products
into three categories: CRF, WSF and SMBA. Pl.’s Ex. 11. The
next docunment is entitled “PBG [ Professional Business G oup]

Categories.” The docunent is a schematic of the categories of
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Scotts’ products. Under a branch of the schematic | abel ed
“Nursery,” a sub-branch reads “Controll ed Rel ease Fertilizer.”
Pl.”s Ex. 4. A separate docunent sunmarizes Scotts’ projections
of its market share in the “horticultural input market.” One
chart on this docunment is titled “Controll ed Rel ease Fertilizer”
and states that Scotts holds a 50% share of that market. Pl.’s
Ex. 3. Finally, a docunent froma presentation titled
“Controll ed Rel ease Fertilizer” discusses the “brand environnent”
and states that Scotts is the “market leader.” Pl.’'s Ex. 32.

Taken in the light nost favorable to the plaintiff,
t hese docunents fail to establish that there is a genuine issue
of fact as to the existence of a product market. These internal
mar ket i ng docunents contain no discussion of interchangeability
with other products, nor do they attenpt an anal ysis of cross-
price elasticity of demand. Nor is there any suggestion that
Scotts considered these references to a CRF market to conformto
the antitrust definition of a market. The repackagi ng of these
docunents as expert opinion does not change the nature of their
content, but serves to highlight the paucity of actual econom c
analysis in the expert report itself.

Finally, USHS theory of the conspiracy confirns that
t he product market that USHS all eges is unreasonably broad.
Foll owi ng Scotts’ non-renewal of USHS distributorship, Scotts

continued to allow USHS to distribute two varieties of CRF:
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Grocote and Ficote. Pl.’s Exs. 29, 101. In USHS opposition to
this notion for summary judgnent, the plaintiff “asserts that

[ USHS s] sole option for replacing its nore than $2.69
mllion in sales of Scotts CRF would be |lowend ‘ Gocote private
| abel sales, and that the term nation of the distribution
agreenent |eft [USHS] w thout access to Scotts’ higher-end CRF
products.” Pl.’s Qop’'n at 18. USHS al so asserts that “much of
Scotts’ CRF sales were for ‘“md-tier’ CRF fornulations that
conpeted with the CRF manufactured by Polyon, Meister, Milticote,
and Florikan that Giffin specifically agreed not to distribute.”
Pl.’s Qop’n at 67. USHS s argunent contradicts itself, casting
CRF as a nmonolithic market on one page and as conprised of non-
substitutabl e varieties on another.

A properly defined market is the foundation of a rule

of reason antitrust case. See Queen City Pizza, 124 F.3d at 436-

439. An inproperly defined product market wll pervert the
assessnent of both geographic markets and market power. Evidence
of reasonabl e interchangeability, the touchstone of a product

mar ket anal ysis, requires consideration of price, use, and
qualities. Reasonable interchangeability may al so be denonstrated
by cross-elasticity of demand between the product itself and
substitutes for it. 1d. at 437. USHS presents no evi dence
pertinent to cross-price elasticity. The evidence it offers

regardi ng reasonabl e i nterchangeability nakes no reference to
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price. Even had USHS provi ded rel evant evidence, its

hypot heti cal product market is contradicted by the argunents that
USHS asserts with respect to the plausibility of the alleged
conspiracy. None of this constitutes evidence of a product

mar ket sufficient to survive sunmary judgnent.

2. USHS Fails to Provide Evidence of Geographic
Mar ket s

USHS posits that the market for CRF at the
manufacturing |l evel was the entire United States. USHS al so
argues that transportation costs created “snmall er geographic

mar ket s” including a “northern” geographic area for CRF. Pl.’s
Qop’'n at 86. At the retail level, USHS argues that there exists
a md-Atlantic and a New Engl and market. USHS asserts that prior
toits termnation by Scotts, it was the dom nant distributor in
the md-Atlantic market and that it was never allowed to enter
into the New Engl and market. USHS overl ays these two market
| evel s for purposes of this case, arguing that the rel evant
mar kets are the md-Atlantic and New Engl and markets. Tr. O al
Arg. Nov. 4, 2008, at 29-30.

“The rel evant geographic narket is the area in which a

potential buyer may rationally | ook for the goods or services he

or she seeks.” Pa. Dental Ass’'n v. Med. Serv. Assn’ of Pa., 745

F.2d 248, 260 (3d Gr. 1984). None of the evidence offered by

USHS denonstrates where buyers | ook for goods or services.
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Al t hough USHS focuses its argunents on the md-Atlantic
and New Engl and markets, the Court wll assume that USHS
maintains its original claimthat the United States is a rel evant
mar ket at the manufacturing level. Even with this assunption,

t he evidence on which the plaintiff bases this claimis
insufficient to survive summary judgnent. USHS relies on Scotts’
i nternal docunents, as filtered through its expert’s report, to
establish that the United States is a relevant market. None of

t hese docunents, however, pertains to where buyers (distributors
or dealers at the manufacturing |evel) purchase horticul tural
product s.

USHS' expert nmakes no statenent concerning the United
States as a relevant market at the manufacturing |level. The
expert’s anal ysis of geographic markets begins by stating that
“at the retail level, the markets for CRF, WSF, PPP and grow ng
media are limted by shipping costs, by the |ocation of
facilities, sales staff, marketing efforts, and by producers’
restrictions on the territories within which their distributors
are allowed to sell their products.” Pl.’s Ex. 1 at 9-10. The
report goes on to cite Scotts’ internal distribution policies and
territorial restrictions in the Scotts-USHS distributor
agreenents, both of which correspond to USHS argunents

concerni ng geographic nmarkets at the retail level. 1d. at 10.
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Aside fromthe expert report, USHS also relies on two
of Scotts’ internal docunents, one of which illustrates Scotts’
sal es across the United States and the other illustrates Scotts’
production sites. Both docunents include a map of the United
States, but neither purports to analyze consuner behavior. Pl.’s
Exs. 7, 8. Reliance on Scotts’ internal definitions of its
“market,” ignores the fact that Scotts is not a buyer at the
manuf acturing | evel and risks confusing the definition of
“market” in an antitrust case with a definition used by sal es
representatives or one defined, for exanple, by Scotts’
transportation costs alone. Thus, USHS fails to provide evidence
of a market at the manufacturing |evel sufficient to survive
summary judgnent.

At the retail level, USHS evidence is simlarly
insufficient. At the retail |evel, USHS defines the rel evant
markets as the md-Atlantic and New Engl and markets. USHS has
asserted that the boundaries of the md-Atlantic market are
defined by the terns of the 1996 Distributor Agreenent, which
i ncludes a provision outlining “territorial restrictions.” Tr.
Oral. Arg. Nov. 4, 2008, at 59:3-6. The states and counties
listed in this contract provision are: North Carolina, Virginia,
West Virginia, Pennsylvania, New Jersey, Maryland, Del aware, the
District of Colunbia, Connecticut, and certain counties in New

York. Pl."”s Ex. 99 at 9. The 1996 Distributor Agreenent does
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not describe consuner behavior, and USHS nust rely on further
evidence to establish that these states conprise a rel evant
geogr aphi ¢ mar ket .

USHS also relies on an article froma publication
call ed Nursery Supplies entitled “Distributors Provide a Critical
Li nk,” whi ch descri bes consuners preferences for regional
distributors. Pl.’s Ex. 9. The article does not pertain to any
particul ar product or geographic area, but USHS asserts that it
provides a basis for its expert’s conclusion that Scotts’
distribution policies reflect “the commercial realities of the
prof essional horticultural products industry.” Pl.’s Opp’'n at
89. Presumably USHS believes that those commercial realities
entail a consuner preference for purchasing CRF in either a md-
Atl antic or New Engl and market, but nothing in the docunent
itsel f suggests as nuch.

USHS al so submits that a letter sent fromGiffinto
USHS as an overture to Giffin's eventual acquisition of USHS
denonstrates the geographic scope of the relevant markets. The
letter states that the two conpanies “are the | eaders in the
horticulture industry in both the md-Atlantic and nort heast
regions.” Pl.’s Ex. 128. Not only is this statenent divorced
from any anal ysis of consuner behavior, but does not relate to
the rel evant product market, which nust be far narrower than the

“horticulture industry.”
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USHS next points to a docunent produced by Scotts and
created in 1991, which refers to Scotts’ concerns with USHS | ow
pricing of certain soil products. The docunent states that these
| owered prices “threaten[] Giffin s support of Scotts’ |arge
mar ket share in New England (CT).” Pl.’s Ex. 14. Initially, the
Court notes that this docunent pertains to a different product
(Metro-M x® soil), and is, therefore, of questionable rel evance
to this case. As with each piece of evidence offered by USHS on
this point, the docunent makes no reference to consuner
preferences or behavior. USHS presumably offers this docunent to
prove the existence of a New England market. If that is so, then
the reference in this docunent to Connecticut contradicts USHS
asserted definition of the md-Atlantic market. USHS defines the
m d- Atlantic market largely by reference to the 1996 D stri butor
Agreenent, which includes Connecticut in its provision on
territorial restriction. Pl.’s Ex. 99 at 9.

USHS next relies on two declarations submtted by
i ndustry participants to establish the exi stence of a md-

Atl antic and New Engl and CRF market. Each declaration states
only that Scotts controlled a certain percentage of the md-
Atl antic or New England “regions.” Pl.’'s Ex. 15, 1T 19-20; 16,
19 12-13. Again, the evidence does not pertain to the rel evant

i ssue: consuner behavi or.
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The declaration of Dr. Charles J. Elstrodt contains the
only attenpt by USHS to offer precise boundaries of the New
Engl and market. Elstrodt stated that “[t] he New Engl and regi on
consi sts of Maine, New Hanpshire, Vernont, Massachusetts,
Connecticut and Rhode Island.” Pl.’s Ex. 15 at 4 n.1. Again,
the inclusion of Connecticut in the definition of “New Engl and”
contradicts USHS definition of the md-Atlantic market.

A decl aration made by Ronal d Sol do, USHS president,
and dated April 4, 2008,!® states that “[n]Jurseries and
gr eenhouses have a strong preference for regional distribution as
they [want] personal service and a quick response to their
prof essional horticultural needs.” Pl.’s Ex. 83, T 11. This
| at e- breaki ng affidavit does not offer an analysis of buyer’s
preferences in relation to a rel evant geographic market. The
fact that buyers prefer regional distribution does not speak to
whi ch regi ons buyers adhere when acquiring horticultural products
fromdistributors. This declaration does not provide the |ink
bet ween geography and consuner preference that USHS i ntended it

to provide.

i ke the Press Declaration discussed above, Sol odo’s
decl aration was taken after Scotts was obliged to end its
di scovery and after USHS had an opportunity to confront the hol es
inits argunents pertaining to geographic markets. Scotts notion
in limne seeks also to strike this declaration fromthe record.
The Court will treat this declaration in the same manner as the
Press Decl aration. Because the Court finds that the notion for
summary judgnment shoul d be granted despite the presence of this
untimely declaration, the notion to exclude this declaration is
noot .
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As noted above, USHS relies on the territorial
restrictions contained in Scotts’ distributor contract with USHS
to define the rel evant geographic markets. Pl.’s Ex. 99 at 9.
The contract describes those areas to which Scotts was wlling to
ship its products, not the geographic areas to which consuners
confined their purchases. In fact, the contract provided that
Scotts would be willing to ship its products as far away fromthe
m d-Atlantic as Texas or Louisiana if USHS would build
distribution facilities in those states. The docunent cannot be
interpreted as evidence of consuner preference.

Finally, USHS relies on its expert’s report to
establish the existence of md-Atlantic and New Engl and markets
at the retail level. The report relies entirely on the 1996
Di stributor Agreenment as well as on the docunents and statenents
descri bed above. Pl.’s Ex. 1 at 9-10. Filtering those docunents
and statenents through the report of an expert does not render
themrel evant, nor do they nmake the report itself rel evant
evi dence. The expert report never attenpts to specify the
paraneters of either the term“md-Atlantic” or “New Engl and,”
and offers no anal ysis, econom c or otherw se, of consuner
behavior. |d.

The evidence offered by USHS to prove the extent of
geographic markets fails to speak to the rel evant issue of

consuner behavi or. Pa. Dental Ass’'n, 745 F.2d at 260. Because
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t he evidence on offer from USHS, taken together and individually,
fails to speak to the existence of geographic markets, the Court

will grant Scotts’ notion for summary judgnent.

[11. Concl usion

Because USHS has failed to put forth evidence
sufficient to survive sumary judgnent with respect to the
el ements of conspiracy, product markets and geographic markets,
the Court will grant Scotts’ notion for sunmary judgnent.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

U S. HORTI CULTURAL SUPPLY, : ClVIL ACTI ON
I NC. , )
V.
THE SCOTTS COWPANY, et al. E NO. 04-5182
ORDER

AND NOW this 13th day of January, 2009, upon
consi deration of the defendant The Scotts Conpany’s notion for
summary judgnent (Docket No. 68), the plaintiff’s opposition
thereto (Docket No. 78), the defendant’s reply (Docket No. 89),
the plaintiff’s sur-reply (Docket No. 93), the defendant’s sur-
reply (Docket No. 94), and the arguments presented at oral
argunent on Novenber 4, 2008, |IT IS HEREBY ORDERED t hat the
defendant’ s notion for sunmary judgnent is GRANTED for the
reasons stated in the attached nenorandum of January 13, 2009.
Judgnent is ENTERED for the defendants and against the plaintiff.
It is further ORDERED that the defendant The Scotts Conpany’s
notion to exclude the opinions and testinony of the plaintiff’s
expert Richard J. CGering (Docket No. 69), notion to exclude the

opinions and testinony of plaintiff’'s expert John L. Sol ow



(Docket No. 70), and notion in |limne to exclude the post-
di scovery affidavits submtted by the plaintiff (Docket No. 71)

are DENI ED as noot.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




