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Universal Studios Home Entertainment LLC, UniveiGay Studio LLLP, Universal
City Studios Productions LLLP, and Focus FeatuleS [collectively “Universal”) respectfully
request that the Court certify for interlocutorypaftate review under 28 U.S.C. § 1292(b) the
Court’s August 17, 2009 Order (the “August 17 Offigranting in part and denying in part
Universal’s Motion to Dismiss Plaintiff Redbox Aubated Retail, LLC’s (“Redbox”) First
Amended Complaint (“FAC”).

l. INTRODUCTION

Redbox attempts through its FAC to jettison lorapding, fundamental antitrust
principles that have governed relationships betvgegpliers and their distributors for years.
Although this Court rejected Redbox’s non-antitrelaims in its August 17 Order, the Court
declined to dismiss the antitrust claims on grouhds are contrary to many court decisions.
Universal submits this motion to seek immediateetipfe review by the Third Circuit pursuant
to 28 U.S.C. § 1292(b). Section 1292(b) permitsifcgation of questions for immediate
appellate review where the district court’s rulingolves a controlling question of law as to
which there are substantial grounds for differemicepinion and resolution of which would
materially advance termination of the litigatiomekolved by immediate appeal. This Court’s
ruling on the antitrust claim presents two suchstjoas:

(1) Whether, as a matter of law, allegations ofrnmato a single
downstream retailer resulting from a non-price veat restraint are
sufficient to satisfy the “anticompetitive effectslement of a Section 1
rule-of-reason claim under the Sherman Act?

(2) Whether, as a matter of law, allegations ofnhato intrabrand

competition resulting from a non-price vertical t@ént and



unaccompanied by any allegations of harmnterbrandcompetition, are
sufficient to satisfy the “anticompetitive effectslement of a Section 1
rule-of-reason claim under the Sherman Act?

This Court answered these questions in the affiu@an its August 17 Order. In
particular, this Court concluded that Redbox hdtigently pleaded “anti-competitive effects,”
as is required to state a claim under SectiontheSherman Act, by alleging “Redbox’s
inability to compete in the DVD rental and salegkeés of Universal DVDs.” August 17 Order,
at 9. The Court did so despite the fact that WD rental and sales markets of Universal
DVDs” is not a plausible relevant product marketdatitrust purposes, and notwithstanding the
fact that Redbox failed to allege harm to other petitors, harm to competition in the
marketplace, or harm to competition among the w&rimotion picture studios that supply digital
versatile discs (“DVDs”). Universal asks this Cotar certify the questions above for immediate
interlocutory review under 28 U.S.C. § 1292(b)teffocutory review is necessary in this case to
avoid inconsistent judicial decisions and to preseompetition in the marketplace.

Il. BACKGROUND

A. Redbox Alleged Harm Only To Its Business, as Oppoddo Harm to
Competition in the Marketplace

Redbox is a company that rents and sells DVDs mswmers through self-service kiosk
machines located in retail outlets. August 17 @Qrdel. Universal is a motion picture studio
that produces motion pictures for distribution etmsumers through a variety of distribution
channels. For example, Universal contracts witihh BMPD and Ingram to distribute Universal’s
DVDs in accordance with Universal’s wishdsl. at 3. After Universal and Redbox failed to
reach agreement on the terms and conditions ovariRe Sharing Agreement through which

Redbox would purchase Universal DVDs directly, Redalleges that Universal directed VPD



and Ingram as well as certain retailers not tolr&seversal DVDs to Redbox. FAC 11 47, 49-
50. Redbox further alleges that Universal's agre@siwith VPD and Ingram, which permit
Universal to direct these distributors no longesétl Universal DVDs to Redbox, constitute
illegal vertical agreements in violation of Sectibof the Sherman Act. FAC { 82. Universal’s
actions, Redbox alleges, have stifled competitiothé market for single titles of DVDs, or, in
the alternative, the market for “new release tideknging to different categories or genres.”
FAC 1 41, 70, 77. In particular, Redbox alleded some consumers will have to pay more for
Universal’'s DVDs because they cannot rent or pugelthem through Redbox’s low-cost
alternative, and that output of Universal's DVDsaduced because Redbox cannot distribute
them! FAC 1 51, 56, 78.

Thus, Redbox’s primary complaint is that it hasrbearmed by Universal’'s decision not
to supply it with Universal DVDs. This allegatiomises two fundamental and closely-related
problems under the antitrust laws: (1) the argittaws are intended to protect competition, not
individual competitorsBrunswick Corp. v. Pueblo Bowl-O-Mat, Ind29 U.S. 477, 488 (1977),
so harm to one individual competitor is generaligufficient to state a claim for relief under the
Sherman Act; and (2) the primary focus of the amgitlaws isnterbrandcompetition --
competition between competing manufacturers os#rae product -- nantrabrand

competition, which refers to competition betweestritbhutors of a particular manufacturer’s

! Redbox’s allegations about lack of access to Usalgrroduct are contradicted by its own
statements to the medi&ee, e.g."Whither Redbox? Hollywood Studios Are Conflicted
Yahoo! FinancgAugust 7, 2009)available athttp://finance.yahoo.com/news/Whither-Redbox-
Hollywood-apf-3727024446.htmi?x=0&.v(I'Redbox will employ alternative, proven
acquisition channels to provide our customers tighsame level of service, convenience and
value they've come to expect,’ said [Redbox] itadesnent. When Universal turned its
distributors’ tap off last year, Redbox just boutite discs at retail outlets and rented them out
anyway ... With Fox now imposing a delay on wholesalpies, Redbox plans to simply buy
discs at regular retailers.”), attached heretoxdsli 1.




product. Continental T.V., Inc. v. GTE Sylvania In433 U.S. 36, 52 n.19 (1977) (explaining the
distinction and noting that “interbrand competitisn.. the primary concern of antitrust law”);
see also Orson, Inc. v. Miramax Film Cqrp9 F.3d 1358, 1368 (3d Cir. 1996) (“The Supreme
Court has ... repeatedly confirmed in vertical restraases that interbrand competition, as
opposed to intrabrand competition, is the primargl @f the antitrust laws.”).

In this case, for example, Universal competes witier major motion picture studios in
producing and releasing DVDs for sale and rentabtasumers. Each week, Universal is
competing with Disney, Paramount, and other stuisiasovie theatres, retail outlets, and
elsewhere to get consumers to watch and buy itseneather than one of its competitor’s
movies. Indeed, in its original Complaint, Redladbeged that Universal’'s movies comprised
only 15% of the movies that Redbox rents to consanveth the other 85% being comprised of
competing studios’ moviesSeeRedbox Complaint, at § 34. Such “interbrand” cotitio®
inures to consumers’ benefit by ensuring vigorausgetition among the studios on price,
quality, availability, and other attributes. Iriirand competition, on the other hand, is that
which exists between competing distributors oreselbf the same manufacturer’s product -- in
this case, Universal DVDs. Redbox is one such @timg seller, but there are many, many
others, including traditional retailers, brick-ambrtar rental outlets such as Blockbuster, and
mail-order or online retailers like Netflix.

Redbox does not allege that Universal’s verticabaments with its distributors harm
these other competitors or that they harm compatiti the marketplace as a whole. For
example, itdoesnot allege that Universal has conspired with Disneyafhount, or any other
studio to reduce interbrand competition among thdigs. Nor does it allege that Blockbuster,

Netflix, or any other retailer, much less competitamong them, has been hurt by Universal’s



decision not to supply its movies to Redbox. Rediimes not make these allegations because
they are not true. In fact, absolutely nothindJniversal’s decision about Redbox prevents
Disney, Paramount, or any other studio from comtiguo sell or not to sell its DVDs to
Blockbuster, Netflix, or any other retailer compatiof Redbox, or to Redbox itself, on whatever
terms they see fit.

Courts should, and do, interpret the antitrust lemsncourage innovation and flexibility
through vertical arrangements, notwithstandingféioe that a single competitor may be harmed,
see Geneva Pharm. Tech. v. Barr Labs.,1886 F.3d 485, 507 (2d Cir. 2004) (“Because the
antitrust laws protect competition as a whole, emnik that plaintiffs have been harmed as
individual competitors will not suffice.”), or thaitrabrand competition may be affecteslee
Orson 79 F.3d at 1372 (dismissing movie theater’s camplfor failure to allege
anticompetitive effects and noting that, “[a]lthduidne Miramax-Ritz clearances most certainly
reduced intrabrand competition to some degree $slldiving the Roxy from showing on a first-

run basis any Miramax film that the Ritz had sedd¢cthey undeniably promoted interbrand

Z|n fact, each of the major motion picture stud®surrently making its own decision about how
to distribute its own DVDs to consumers in compaitwith the other studios, and deciding
whether and how Redbox fits into its unique disttibn plan. Some studios, including
Universal, Fox, and Warner Bros., have decidedttiet want their DVDs available through
Redbox only after those DVDs are available at oloets of retail outlets. On the other hand,
certain of Universal’s principal competitors, inding Sony Pictures Home Entertainment,
Lionsgate, and Paramount Home Entertainment, haderdifferent decisions and have entered
into direct distribution agreements with Redb®&e€&‘Sony Pictures Home Entertainment and
RedboxAnnounce Distribution Agreement” (July 21, 200&Yailable at
http://www.redboxpressroom.com/releases/PressRel&asyPictures 072109.htrRedbox

and Lionsgate Sign Multi-Year Distribution AgreentiefAug. 12, 2009)available at
http://www.redboxpressroom.com/releases/PressReleamsgate 081109.htpdnd
“Paramount Home Entertainment arRddboxAnnounce Trial License Program” (Aug. 5, 2009),
available athttp://www.redboxpressroom.com/releases/PressRel@asamount 082509.html
attached hereto as Exhibits 2, 3 and 4 respectivehd of course the various studios continue to
make their own decisions about whether and how deay with the many other retailers that
distribute DVDs. Thus, the competing studios’ wiagyapproaches are indications of vigorous
interbrandcompetition, playing itself out in a dynamic magiace.




competition by requiring the Roxy to seek out axkilgit the films of other distributors, which it
consistently accomplished).S.C. Corporation v. Apple Computer, [nt92 F.2d 1469-70
(9th Cir. 1986) (approving supplier’s no-mail-orgeicy, which was instituted to ensure Apple
products were sold only by face-to-face transastiand noting that “a manufacturer such as
Apple is free to impose a non-price restraint aealer so long as there is no pernicious
economic effect omterbrandcompetition”) (emphasis added).

It is against this backdrop that the Court isstgduling on Universal’s motion to
dismiss Redbox’s First Amended Compldint.

B. The Court’s August 17 Ruling on Redbox’s AntitrustClaim

In its August 17 Order, the Court held that Redbofficiently pleaded “that Universal
has induced or otherwise convinced others to boyedbox in distribution of Universal DVDs,

producing anti-competitive effects, specificallydRex’s inability to compete in the DVD rental

and sales markets of Universal DVD#ugust 17 Order, at 9 (emphasis added). TharCo

thereby allowed Redbox’s claim to go forward desgtie fact that it alleged harm only to one
retail competitor and alleged harm only to intradgf@ompetition.

As described more fully below, courts facing simd#legations have expressed opinions
substantially different than the opinion of thisutto This is precisely the type of case in which
the remedy of immediate interlocutory review idijiesd. See, e.glL.ongo v. Carlisle DeCoppet
& Co., 537 F.2d 685 (2d Cir. 1976) (reversing orderrdrriocutory appeal where lower court’s

decision was in conflict with the decision of adlurts of appeals that had ruled on the issue).

®The FAC also alleged claims for copyright misuse tmtious interference, which the Court
dismissed in its August 17 Order. Redbox’s arditalaim is thus the only remaining claim in
this lawsuit and the only claim addressed in thiibh.



I1. ARGUMENT

A. The Requirements Of 28 U.S.C. 8§ 1292(b)

A district court may certify a non-final order fmterlocutory appeal if the order
“‘involves [1] a controlling question of law [2] &s which there is substantial ground for
difference of opinion and . . . [3] an immediate@eal from the order may materially advance the
ultimate termination of the litigation.” 28 U.S.€.1292(b)see also Katz v. Carte Blanche
Corp., 496 F.2d 747, 754 (3d Cir. 1974). As explainebbl, the August 17 Order meets all
three of these criteria.

B. The Question Presented Is A Controlling Question OLaw, In That A
Negative Answer Would Result In Dismissal Of Redbog Antitrust Claims

An order involves a controlling question of laweither (1) an incorrect disposition
would constitute reversible error if presentedioalfappeal or (2) the question is serious to the
conduct of the litigation either practically or &ly. Katz,496 F.2d at 755.

As the Third Circuit has noted, “[flew issues initprocedure jurisprudence are more
significant than pleading standards, which arekthethat opens access to courtBHhillips v.
County of Allegheny15 F.3d 224, 230 (3d Cir. 2008). Applicatiortlod inappropriate
pleading standard in a particular case would tluionly constitute reversible error, but would
also have a serious impact on the pending litigatidooth practically and legallySee Katz496
F.2d at 755. Here, and as explained more fullpwel negative answer to either of the
guestions posed above -- that is, a finding theag matter of law, a plaintiff cannstate a
cognizable claim for relief under Section 1 of 8teerman Act in a non-price vertical restraint
case where it alleges only harm to its own businesghere it fails to allege harm to interbrand
competition -- would result in dismissal of Redl®ahntitrust claims, and end this lawsuit. Thus,

this question presents a controlling issue of laprapriate for appellate certificatiolsee



Klinghoffer v. S.N.C. Achille Laur®21 F.2d 21, 24 (2d Cir. 1990) (“[I]t is cleaatha question
of law is ‘controlling’ if reversal of the distriatourt’s order would terminate the action.”).

C. Substantial Grounds For Difference Of Opinion ExistAs To The Court’s
Ruling on the Sufficiency of Redbox’s Allegations

A question involves substantial grounds for differe of opinion “where there is genuine
doubt or conflicting precedent as to the corregalestandard.’Bradburn Parent Teacher Store,
Inc. v. 3M 2005 WL 1819969, at *4 (E.D. Pa. Aug. 2, 200Such a question is presented here.

In Twombly the Supreme Court held that a plaintiff mustgalsufficient factual
matter, accepted as true, to “state a claim tefrtiat is plausible on its faceBell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007). The Supreme Court@exged upon th&wombly
standard irAshcroft v. Igbalexplaining that, “A claim has facial plausibilityhen the plaintiff
pleads factual content that allows the court tavdize reasonable inference that the defendant is
liable for the misconduct alleged.” 129 S.Ct. 198949 (2009). Thus, “where the well-pleaded
facts do not permit the court to infer more thamiere possibility of misconduct, the complaint
has alleged - but it has not ‘show|[n]’ - ‘that thieader is entitled to relief.”ld. at 1950
(quoting Fed. Rule Civ. Proc. 8(a)(2)).

The great weight of judicial authority indicateatiRedbox cannot plausibly state a claim
for relief in this case based on the allegationargicompetitive effects that this Court found
sufficient in its August 17 Order. This Court’ding to the contrary thus gives rise to substantial
grounds for difference of opinioree, e.g., Harter v. GAF Cord.50 F.R.D. 502, 518 (D.N.J.
1993) (noting that question of certification depemdpart on “the legal standard applied in the
decision for which certification is sought and wiestother courts have substantially differed in
applying that standard”);arsen v. Senate of the Commonwealth of Pennsgl\vaéb F. Supp.

607, 609 (M.D. Pa. 1997) (finding substantial grdsifor difference of opinion where at least



one other district court had reached a differenttgsion regarding the question before it).

1. The “Rental and Sales Market of Universal DVDs” Dos Not
Constitute a Relevant Product Market for Antitrust Purposes

Courts have routinely dismissed complaints foruf&lto allege a relevant product market
in cases that have involved “(1) failed attempthnt a product market to a single brand,
franchise, institution, or comparable entity thatnpetes with potential substitutes or (2) failure
even to attempt a plausible explanation as to wimagket should be limited in a particular
way.” Todd v. Exxon Corp275 F.3d 191, 200 (2d Cir. 2001). The simple fiaat a particular
product -- for example, a particular Universal DY -- is characterized as “unique” does not
mean that it constitutes an appropriate producketdor antitrust purposesSee Mogul v.
General Motors Corp 391 F. Supp. 1305, 1313 (E.D. Pa. 19@f)d without opinion527 F.2d
645 (3d Cir. 1976) (concluding that a Cadillac aubbile was not “so unique” as alone to
constitute a relevant product market, noting th@gadillac is “interchangeable with other luxury
automobiles ... [and] competes with even the l@pgmsive models of automobiles in serving the
consuming public's transportation needs and de3ires

Even extending the product market definition beyarghrticular title to all Universal
DVDs is insufficient to withstand dismissal, siritlee law is clear that the distribution of a
single brand like the manufacture of a single byaiogs not constitute a legally cognizable
market.” Carell v. Shubert Org., Inc104 F. Supp. 2d 236, 265 (S.D.N.Y. 20G@e also Spahr
v. Leegin Creative Leather Prods., In2008 WL 3914461, at *10 (E.D. Tenn. Aug. 20, 2008
(“Courts have consistently refused to considerlmaed to be a relevant market of its own when
the brand competes with other potential substitfjtésollecting cases).

As demonstrated below, the failure to allege aglde relevant market definition infects

the entirety of Redbox’s FAC and presents questidiaw that must be addressed through



immediate interlocutory appeal.

2. Harm to One Competitor Alone Does Not Constitute An
“Anticompetitive Effect”

Proper product market definition is absolutelyical in antitrust cases to ensure that the
antitrust laws are being employed “for the prottif competitionnotcompetitors’
Brunswick 429 U.S. at 488 (internal quotations omittesde alsdCapital Imaging Assocs., P.C.
v. Mohawk Valley Med. Assocs., Ing96 F.2d 537, 543 (2d Cir. 1993) (“Insisting aogf of
harm to the whole market fulfills the broad purpo$¢he antitrust law that was enacted to

ensure competition in general, not narrowly focusegrotect individual competitary

(emphasis added). Where, as here, the plaini&§eas$ injury only to its own business, as
opposed to alleging an adverse effect on compet#goa whole, the law mandates dismissal of
those claims at the outse®ee, e.gBansavich v. McLane Company, |n2008 WL 4821320, *4
(D. Conn. Oct. 31, 2008) (dismissing plaintiff'snaplaint where, “[tihe complaint sets forth
allegations supportive of an injury to plaintifbsisiness, but antitrust injury must represent an
adverse effect on competition as a whole in thevislt market rather than to plaintiff”).

3. Harm to Intrabrand Competition Alone Does Not Consttute An
“Anticompetitive Effect”

Not only are the antitrust laws intended to protarhpetition rather than individual
competitors, but the primary focus of the antitlasts is one particular type of competition --
interbrand competition. Thus, Redbox’s allegatiohkarm to intrabrand competition alone,
without any alleged anticompetitive effect on ibt@nd competition, cannot suffice as a matter
of law. See, e.g., Orson, Inc. v. Miramax Film Co®67 F. Supp. 319, 321 (E.D. Pa. 1994)
(finding “no support” for plaintiff’'s emphasis ontrabrand competition or its assertion that
“antitrust laws were enacted to enhance competéimnng exhibitors of individual films”).

Habitat Ltd. v. Art of the Muse, In009 WL 803380 (E.D.N.Y. Mar. 25, 2009), is a
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good example of this legal mandate.Habitat, a postfwomblyvertical restraint case decided
on the pleadings, the court dismissed the plaistifdmplaint for failure to allege
anticompetitive effect where the only harm allegexs harm to the plaintiff's business and not
to interbrand competition in the relevant mark&s is Redbox, the plaintiff iMabitatwas a

jilted retailer that brought a lawsuit alleging tita inability to sell the defendant’s productsiha
anticompetitive effects because “consumers hawenesket options for the purchase of
[defendant’s] products.’ld. at *2. The court held that the plaintiff had &ladequately to
allege anticompetitive effects, noting that, “[sfily put, the fact that consumers can no longer
purchase Oly furniture from Plaintiff or other hypetical small retailers does not amount to an
injury to competition as a whole.Id. at *8;see alsd&&L Consulting Ltd. v. Doman Indus. Ltd.,
472 F.3d 23, 29 (2d Cir. 2006) (granting defendantstion to dismiss where alleged restraint
impacted only intrabrand competitiomlecs. Commc’ns Corp. v. Toshiba Am. Consumer
Prods., Inc, 129 F.3d 240, 244-45 (2d Cir. 1997) (dismissiagecinvolving “a dispute about the
way one product is distributed, a question of intaad competition” and noting that, “to sustain
a section 1 claim, a plaintiff must ... show more thest an adverse effect on competition
among different sellers of the same product”) (imaé quotations and citation omitted).

4, This Court Cited No Contrary Authority in Support o f its Holding

In its August 17 Order, the Court noted that Redbakegations were governed by the
Supreme Court’s decision Bylvaniaand the Third Circuit’s relevant product marketidien in
Queen City Pizza, Inc. v. Domino’s Pizza, |24 F.3d 430, 442 (3d Cir. 1997). August 17
Order, at 9. By invoking the Supreme Court’s decisn Sylvania the Court made clear that
this case must be analyzed under well-settled desttegoverning non-price vertical restraints.
NeitherSylvanianor Queen Cityhowever, supports the Court’s conclusion thatii®adas

sufficiently alleged anticompetitive effects. brct, Sylvaniais perhaps one of the Supreme

-11 -



Court’s strongest statements that, in cases atiegam-price vertical restraints, the primary
concern is interbrand, not intrabrand, competitiSee Sylvaniad33 U.S. at 54-55 (“Vertical
restrictions promote interbrand competition by wlltg the manufacturer to achieve certain
efficiencies in the distribution of his producftBhese ‘redeeming virtues’ are implicit in every
decision sustaining vertical restrictions underrlie of reason. Economists have identified a
number of ways in which manufacturers can use sesthictions to compete more effectively
against other manufacturers.Apple Computer792 F.2d at 1469-70 (rejecting plaintiff's claim
that a vertical restriction was unlawful becauselitminate[d] a form of intrabrand competition”
and noting thaBylvaniaforeclosed any such argument). Absent any conbiading authority,
and because this case involves a garden-varietyprioe vertical restraint, the Supreme Court’s
guidance irSylvaniamust govern.

And, Queen Cityespecially when read in light of the Supreme €Ceumew pleading
standards ofwomblyandlgbal, makes clear that the relevant product markenitieh adopted
by this Court is facially implausible and contraoythe great weight of controlling authority.
See Queen Cityl24 F.3d at 436 (“Where the plaintiff fails tdfide its proposed relevant market
with reference to the rule of reasonable interclkabdity and cross-elasticity of demand, or
alleges a proposed relevant market that clearlg doeencompass all interchangeable substitute
products even when all factual inferences are gcamt plaintiff's favor, the relevant market is
legally insufficient and a motion to dismiss maydranted.”);see also Spah2008 WL
3914461, at *9 (finding that plaintiffs’ single lmé product market definition failed to meet the
“threshold of plausibility”);TV Communications Network, Inc. v. Turner Netwiglevision,

Inc., 964 F.2d 1022, 1025 (10th Cir. 1992) (affirmingtdct court’s dismissal of claim for

failure to plead a relevant market; proposed relewaarket consisting of only one specific
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television channel was defined too narrowly).

In light of the fundamental antitrust principlesdissed above, and given the lack of any
contrary authority in support of the Court’s deaisisubstantial grounds for difference of
opinion exist with respect to the standard thist€applied. Immediate interlocutory review is
therefore justified.See Pitts v. Chester County Hospi2000 WL 218125, at *2 (E.D. Pa. Feb.
24, 2000) (finding substantial grounds for diffezrerof opinion where court’s decision came in
direct conflict with recent decisions made by otbaurts in the Circuit).Cf. Stanley v. St. Croix
Basic Services, Inc2008 WL 4861448 (D.V.l. Nov. 3, 2008) (finding sobstantial grounds for
difference of opinion where no authority contraigigtthe legal standards applied by the Court
existed and where plaintiffs were not challengimgt the Court misapplied well-settled law).

D. Immediate Interlocutory Review Would Materially Advance The Ultimate
Termination Of This Litigation

Appellate review of this Court’s August 17 Orderuidbnot only “materially advance”
this litigation, but would dispose of it altogeth&ee, e.g., Habita009 WL 803380
(dismissing complaint for failure to allege antiquatitive effect where restraint impacted
intrabrand competition alone). Additionally, Redbwas filed almost identical lawsuits against
two other studios (Fox and Warner Bros.), and dafseteview could substantially impact the
course of those cases as well. Interlocutory vevseespecially important in situations such as
this, where an appeal could avoid expense andgutett discovery and ultimately eliminate the
need for a trial.Larsen 965 F. Supp. at 618ge alsdHarter, 150 F.R.D. at 518 (“Typically,
section 1292(b) is applied in situations wheréhé trial court decision were reversed on appeal,
the litigation would then end.”). Here, the cdshe, and expense associated with this case as
well as Redbox’s other two pending cases, coulsubstantially reduced, if not entirely

avoided, through the interlocutory review process.
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The likelihood that the continued pendency of Redbaction will have a chilling effect
on the competitive functioning of the marketplaggter justifies the need for appellate review.
As described above, the business dispute betwadimstand Redbox is playing itself out in the
marketplace according to competitive forces aniitherance of interbrand competition,
precisely as Congress intended when enacting tiiteughlaws. The mere pendency of
litigation of this type raises the serious riskrgérfering with competitive market forces and
therefore courts are encouraged not to let antit@ses proceed past the pleading stage without
a sufficient pleadingSee, e.gMatsushita Elec. Indus. Co., Ltd. v. Zenith Radors 475 U.S.
574, 594 (1986) (noting that mistaken inferenceseirtain antitrust cases “are especially costly,
because they chill the very conduct the antitramstslare designed to protect'Eity of
Pittsburgh v. West Penn Power Cb47 F.3d 256, 264 (3d Cir. 1998) (“[T]he congtdnal and
prudential requirements of standing take on pdagicsignificance in the context of the antitrust
laws, where a balance must be struck between emgiogr private actions and deterring
legitimate competitive activity through overly vigmus enforcement.”\icSand, Inc. v. 3M Cp.
507 F.3d 442, 450 (6th Cir. 2007) (noting that, &mka complaint by its terms fails to establish
[the antitrust standing] requirement we must disntigis a matter of law -- lest the antitrust laws
become a treble-damages sword rather than thelstgainst competition-destroying conduct

that Congress meant them to beCgpital Imaging 996 F.2d at 539 (cautioning that were the

* AlthoughMatsushitais a summary judgment case, courts have frequaptlied lessons from
Matsushitain the context of Rule 12(b)(6) motionSee, e.g.Twombly 550 U.S. at 554Stark v.
Ear Nose & Throat Specialists of Northwestern Pgtvasia, P.C,185 Fed. App’x. 120, 124
(3d Cir. 2006) (notingMatsushités limits on the range of permissible inferencesir
ambiguous evidence in reviewing Rule 12(b)(6) di&sal of plaintiff's antitrust claims, and
remarking that “there is often a fine line sepangf] unlawful concerted action from legitimate
business practice”) (citation omittedpmmonwealth of Pennsylvania v. Pepsico,, 1886 F.2d
173, 181-82 (3d Cir. 1988) (stating that certamglaage from the Court’s decision in
Matsushita although arising in the summary judgment contexis “not irrelevant” to the
inquiry at the motion to dismiss stage).
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“heavy power [of antitrust law] brought into playotreadily it would not safeguard competition,
but destroy it”).

Immediate interlocutory review would thus mateyiatvance the termination of the
litigation and the third prong of 28 U.S.C. § 1292as been met.

V. CONCLUSION

Rather than recognize Universal’s undisputed riglttetermine the terms on which it
wants to do business (indeed, if it wants to dortass at all), Redbox would prefer to have this
Court, under the guise of an antitrust claim, fddeeversal to reach commercial deals on terms
dictated by RedboxCf. Sitkin Smelting & Refining Co. v. FMC Caqrp75 F.2d 440, 448 (3d
Cir.), cert. denied439 U.S. 866 (1978) (noting that the Shermanig\obt “a panacea for all
business affronts which seem to fit nowhere els#’)s an abuse for private plaintiffs to use the
threat of treble damages and expensive litigatiaseek a result in connection with a business
dispute that they were unable to achieve in theketplace. And, as demonstrated by the cases
cited above, courts wary of such potential for &busve repeatedly warned against allowing
misguided antitrust actions to proceed past thadihg stage. Because the Court’'s August 17
Order presents controlling questions of law, alvauith there exist substantial grounds for
difference of opinion and the resolution of whishmaterial to termination of this litigation and
to the proper functioning of the marketplace ashale, Universal respectfully requests that this
Court certify the following questions for immediatgerlocutory review pursuant to 28 U.S.C. 8
1292(b):

(1) Whether, as a matter of law, allegations ofrnmato a single
downstream retailer resulting from a non-price vweat restraint are

sufficient to satisfy the “anticompetitive effectslement of a Section 1
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rule-of-reason claim under the Sherman Act?

(2) Whether, as a matter of law, allegations ofrnhato intrabrand
competition resulting from a non-price vertical t@ént and
unaccompanied by any allegations of harmnterbrandcompetition, are
sufficient to satisfy the “anticompetitive effectslement of a Section 1
rule-of-reason claim under the Sherman Act?

In addition, this Court has inherent authorityecansider its order denying Universal’s
motion to dismiss Redbox’s antitrust claifBee, e.g., United States v. Jed87 F.2d 600, 605
(3d Cir. 1973) (noting that the court possessesranit power to reconsider its interlocutory
orders “when it is consonant with justice to do)s&wietlowich v. Bucks Count§10 F.2d
1157, 1164 (3d Cir. 1979) (“[A] trial judge has ttliscretion to reconsider an issue and should
exercise that discretion whenever it appears tipat@ous ruling, even if unambiguous, might
lead to an unjust result.”). If the Court now cloled that dismissal of the antitrust claim is
mandated by the law, then it could enter an amend#et. If the Court does so, then Universal

withdraws its request for certification under 2&\C. § 1292(b).
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Whither Redbox? Hollywood studios are conflicted

Studios remain split over $1-a-night DVD kiosks even as Fox demands 30-day delay for Redbox

By Ryan Nakashima, AP Business Writer
On Friday August 7, 2009, 3:52 prm EDT

LOS ANGELES (AP) -- Hollywood studios are split over Redbox, the $1-per-night DVD rental kiosk
company: They could supply it with cheap wholesale discs and ride its massive growth, or starve itin
the hopes of preserving higher-priced purchases.

News Corp.'s 20th Century Fox fell on the side of starvation this week, joining General Electric Co.'s
Universal Pictures, whose withhelding of discs prompted a lawsuit.

On the flip side, Sony Corp.'s movie division signed a five-year deal just last month to supply Redbox.
As part of the deal, Redbox would get discs more cheaply but would have to destroy copies after their
rental lives ended rather than sell them as "previously viewed" for $7 apiece, as it had done in the past.

Many other studios are taking a wait-and-see approach.

Although fans of the self-service vending machines won't notice a difference, the approach is crucial to
both Redbox and the studios.

Lack of studio supply forces Redbox to buy discs from regular retailers - just like an individual might go
to Wal-Mart or Best Buy -- cutting into profits and stifling its growth. The studios want to keep their
consumers happy, but are concerned the cheap kiosks could erode demand for higher-priced DVD
purchases, which are the lifebiood of the industry.

"l do not think this will destroy the film business, but it's certainly a major issue over the next few years,
especially if it continues to grow at the rate it's growing," Pali Capital analyst Rich Greenfield said.
"Whether or not the titles get sold at the end of it, $1 a day does not help the entire movie industry "

On Wednesday, Fox ordered its wholesale distributors to stop supplying Redbox until 30 days after
movie discs are released for sale. The policy takes effect Oct. 27.

The studio said the move was intent on "maintaining the quality image and value perception of Fox
movies." News Corp. Chief Operating Officer Chase Carey said $1 rentals were “grossly undervaluing”
its product.

Like Fox, Universal Pictures insisted on a 45-day delay, which Redbox refused, and the studio cut off

Redbox's supply last December. Redbox, a subsidiary of Bellevue, Wash.-based Coinstar Inc., sued to
prevent Universal from stopping its supply, claiming antitrust laws had been broken. A federal judge in
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Whither Redbox? Hollywood studios are conflicted - Yahoo! Finance Page 2 of 3

Delaware is expected to rule soon.

Redbox has 17,900 kiosks in the U.S. and plans 8,500 more this year. Netflix Inc. CEO Reed Hastings
has said Redbox and other low-cost kiosk renters such as DVDPIlay Inc. would be the biggest
competitors to his mail-order DVD rental company by year's end.

Redbox President Mitch Lowe is trying to convince studio executives that the machines help sell more
movies and says more than a third of his customers rent movies before deciding to buy.

"From the studio executive's perspective, they've always had an issue with the dollar price point," Lowe
said. "l think it's been very positive to expanding consumers' interest in film again.”

Redbox can still obtain DVDs without a studio’s cooperation. The "first sale” legal doctrine gives it the
right to use the discs as it sees fit after buying them, just as someone buying a book at a retail store
can resell it, lend it or simply throw it away (The law is different for intangible property like movie and
music downloads).

"Redbox will employ alternative, proven acquisition channels to provide our customers with the same
level of service, convenience and value they've come to expect,” the company said in a statement.

When Universal turned its distributors’ tap off last year, Redbox just bought the discs at retail outlets
and rented them out anyway. The "first sale” doctrine isn't in contention in the case with Universal.
Rather, Redbox accuses Universal of breaking antitrust law in commanding distributors to withhold the
sales.

With Fox now imposing a delay on wholesale copies, Redbox plans to simply buy discs at regular
retailers. But because Redbox makes a little more than $25 per disc in revenue, buying from retailers
for close to that price can eat into profits.

Fox's decision comes nowhere near to bringing Hollywood into consensus on low-cost kiosk renters.

Last month, Sony agreed to sell its movies to Redbox for about $460 million over five years - far less
than it would have to pay at retail outlets -- as long as Redbox destroyed previously viewed copies.
Because Redbox's price of $7 is generally lower than what Blockbuster Inc. and others charge for
previously viewed movies, the studios worried that fewer people will want to buy new copies at regular
prices, typically $15 or higher.

Sony Pictures Home Entertainment President David Bishop said the deal supported the studio's
objective of "eliminating a key source of previously viewed product in the marketplace.”

The resale business is something Redbox is not interested in anyway, as it makes up less than 1
percent of revenues, Coinstar CEO Paul Davis said. "We don't like being in that business, so, in fact,
we're very aligned with the studios,” he told analysts Tuesday.

Other studios are on the sidelines or have arrangements with the kiosk company already.
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Walt Disney Co. Chief Executive Bob Iger told analysts last week that limiting the number of used discs
that end up on discount sales bins was key to a deal it struck with kiosks including Redbox several
years ago.

Paramount Pictures parent Viacom Inc. is in talks with Redbox and other kiosk companies "in how we
can together improve and move forward,” CEO Philippe Dauman said last week.

Jeffrey Bewkes, CEQ of Warner Bros. parent Time Warner Inc., said he wouid "probably” prefer having
some delay, or time "window," between the sales date and when Redbox rents discs for $1. But he
didn't view kiosks as a Killer of the studio's business.

"We think that there may well be a role for $1 rental kiosks or pricing in that range, just like there are $1
movie theaters," he told analysts last week. "We think it's a guestion of the right window."

Copyright © 2009 The Associated Press. All rights reserved. The information contained in the AP News report may not be pu
the prior written authority of The Associated Press.

Quotes and other information supplied by independent providers identified on the Yahoo! Finance partner page. Quotes are updated
inactivity. Quote data delayed 15 minutes for Nasdag, NYSE and Amex. Real-Time continuous streaming quotes are available throu

on or off. All information provided "as is" for informational purposes only, not intended for trading purposes or advice. Yahoo! is nota

review any information or data contained herein.
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Sony Pictures Home Entertainment
and Redbox Announce Distribution
Agreement

CULVER CITY, CALIF. - July 21, 2009 - Sony Pictures Home
Entertainment (SPHE) and Redbox Automated Retail have
announced a multi-year distribution agreement which will make
SPHE new release, direct-to-video and catalog titles available to
consumers through more than 17,000 Redbox kiosks nationwide.
The announcement was made by David Bishop, President of SPHE,
and Mitch Lowe, President of Redbox.

Commenting on the agreement, Bishop stated, “Qur consumers
have always been the best barometer of where our business needs
to go, and clearly Redbox has become an important distribution
option. The agreement supports two of our cverall business
objectives - increasing the availability of our titles and eliminating a
key source of previously viewed product in the marketplace.”

Added Lowe, “Redbox is thrilled to build on our positive refationship
with Sony Pictures Home Entertainment and to provide our
consumers with increased access to their favorite titles.”

Redbox Automated Retail, LLC, a wholly-owned subsidiary of
Coinstar, Inc., offers new release DVD rentals for $1 per night
through its network of conveniently located, self-service kiosks.
Redbox is available at more than 17,000 locations nationwide,
including select McDonald's restaurants, leading grocery and
convenience stores, and Wal-Mart and Walgreens locations in
select markets. For more information, visit www.redbox.com.

Sony Pictures Home Entertainment is a Sony Pictures
Entertainment company. SPE is a subsidiary of Sony Corporation of
America, (SCA), a subsidiary of Tokyo-based Sony Corporation.
SPE's global operations encompass motion picture production and
distribution; television production and distribution; digital content
creation and distribution; worldwide channel investments; home

hitp://mwww.redboxpressroom.com/releases/PressRelease_SonyPictures_072109.html 9/30/2009
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entertainment acquisition and distribution; operation of studio
facilities; development of new entertainment products, services and
technologies; and distribution of filmed entertainment in 67
countries. Sony Pictures Entertainment can be found on the World
Wide Web at hitp.//iwww.sonypictures.com.
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Redbox and Lionsgate Sign Multi-
Year Distribution Agreement

For Immediate Release: August 11, 2009

Oakbrook Terrace, HHl. — Redbox Automated Retail, LLC, today
announced a multi-year distribution agreement with Licnsgate®
(NYSE: LGF), the leading next generation studio, expanding the
depth and breadth of Lionsgate titles available at the more than
15,000 redbox DVD rental locations nationwide. The announcement
was made by Steve Beeks, President and Co-Chief Operating
Officer of Lionsgate, and Mitch Lowe, President of Redbox.

“The muiti-year agreement with Lionsgate underscores our
commitment to creating winning relationships for our customers and
studio partners,” said Mitch Lowe, president, redbox.

The agreement provides redbox customers with greater access to
Lionsgate new release titles and popular catalog and direct-to-DVD
titles including children’s titles.

"We believe that the Redbox model will uitimately expand the
business by increasing the number of impulse rentals and by putting
packaged media rentals in places where none existed previously,”
said Steve Beeks, Lionsgate President and Co-Chief Operating
Officer. "This agreement gives us tremendous piacement for all our
films and lowers the impact of low-priced previously-viewed DVDs
being sold into the market, which we saw as a growing issue. We
believe that this arrangement is a smart opportunity for Lionsgate in
the current environment and a win/win for both companies.”

About Redbox

Redbox Automated Retail, LLC, a wholly-owned subsidiary of
Coinstar, Inc. (NASDAQ: CSTR), offers new release DVD rentais
through its network of conveniently located, self-service kiosks.
Redbox is available at more than 15,000 locations nationwide,
including select McDonald's restaurants, feading grocery and
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redbox press room

convenience stores, and Wal-Mart and Walgreens locations in
select markets. For more information, visit www.redbox.com.

About Lionsgate

Lionsgate (NYSE: LGF) is the leading next generation studio with a
strong and diversified presence in the production and distribution of
motion pictures, television programming, home entertainment,
family entertainment, video-on-demand and digitally delivered
content. The Company has built a strong television presence in
production of prime time cable and broadcast network series,
distribution and syndication of programming through Debmar-
Mercury, reality programming through its joint venture with ISH
Entertainment and an array of channel platform assets. lts feature
film business achieved a record box office performance in the
recent January-March 2009 quarter, driven by the success of “Tyler
Perry's Madea Goes To Jail," "My Bloody Valentine 3-D" and "The
Haunting In Connecticut." The Company's home entertainment
business has grown to more than 7% market share and leads the
industry in its box office-to-DVD revenue conversion rate. Lionsgate
handles a prestigious and prolific library of approximately 12,000
motion picture and television titles that is an important source of
recurring revenue and serves as the foundation for the growth of the
Company's core businesses. The Lionsgate brand remains
synonymous with original, daring, quality entertainment in markets
around the world.

HiHt

Certain statements in this press release are “forward-looking statements” within
the meaning of the Private Securities Litigation Reform Act of 1995,

including phrases conveying expectation or intent and other expressions
identifying future performance. The forward-looking statements in this release
include statements regarding Redbox’s relationship with Lionsgate relating to
among other things, a DVD licensing arrangement. Forward-looking statements
are not guarantees of future performance and aciual results may vary materially
from the results expressed or implied in such statements. Differences may resuit
from actions taken by Redbox or Lionsgate, including those beyond our or
Redbox’s control. Such risks and uncertainties include, but are not limited to, the
early termination or renegotiation on materially adverse terms of the Letter
Agreement and failure to abide by the terms and requirements of the Letter
Agreement. The foregoing list of risks and uncertainties is illustrative, but by no
means exhaustive. For more information on factors that may affect future
performance, including our relationship with Lionsgate, please review “Risk
Factors” described in our most recent Annual Report on Form 10-K and any
subsequent Quarterly Reports on Form 10-Q filed with the Securities and
Exchange Commission. These forward-looking statements reflect Coinstar, Inc.'s

http://lwww.redboxpressroom.com/releases/PressRelease_Lionsgate_081109.htmi
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expectations as of the date hereof. Coinstar, Inc. undertakes no obligation to
update the information provided herein.
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Paramount Home Entertainment
and Redbox Announce Trial
License Program

Program Covers All Paramount Pictures
Releases Through End of 2009

- HOLLYWOOD, CA {August 25, 2009) - Paramount Home
Entertainment Inc. (PHE) and Redbox Automated Retail, LLC
(Redbox), today announced that the companies have entered into a
trial license program that will provide Redbox access to Paramount
Pictures DVD releases through the end of 2009. As part of this
program, PHE will receive access to detailed PHE rental data,
which the studio will use to evaluate the impact and viability of the
program.

PHE's titles will be made available to Redbox when the title is
initially released regardless of whether the title is part of PHE's
recently announced rental / Blu-ray sell-through strategy, or if it is to
be released day and date for both sale and rental.

“This agreement is a positive step with Paramount. The agreement
ensures that our customers will have increased access to some of
the biggest titles of the year,” said Mitch Lowe, president, Redbox.
Following the four-month trial period, PHE has the option to extend
the program to 2014, with an out clause after two years. In addition,
as part of the program with PHE, Redbox has agreed to destroy the
product once Redbox removes it from the kiosk.

About Paramount Home Entertainment

Paramount Home Entertainment (PHE) is part of Paramount
Pictures Corporation (PPC), a global producer and distributor of
filmed entertainment. PPC is a unit of Viacom (NYSE: VIA, VIA.B),
a leading content company with prominent and respected film,
television and digital entertainment brands. PHE is responsible for
the sales, marketing and distribution of home entertainment
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products on behalf of various parties including: Paramount Pictures,
Paramount Vantage, Paramount Classics, Paramount Famous
Productions, Nickelodeon, MTV, Comedy Central, CBS and PBS
and for providing home entertainment fulfiliment services for
DreamWorks Animation Home Entertainment.

About Redbox

Redbox Automated Retail, LLC, a wholly-owned subsidiary of
Coinstar, Inc. (NASDAQ: CSTR), offers new release DVD rentals
through its network of conveniently located, self-service kiosks.
Redbox has rented more than 500 million DVDs and is available at
more than 15,000 locations nationwide, including select McDonald’s
restaurants, leading grocery and convenience stores, and Wal-Mart
and Walgreens locations in select markets. For more information,
visit www.redbox.com.

#it#

Certain statements in the foregoing are “forward-looking statements” within the
meaning of the Private Securities Litigation Reform Act of 1995, including phrases
conveying expectation or intent and other expressions identifying future
performance. The forward-looking statements in this release inciude statements
regarding Redbox’s relationship with Paramount relating to, among other things, a
DVD licensing arrangement. Forward-locking statements are not guarantees of
future performance and actual results may vary materially from the results
expressed or implied in such statements. Differences may result from actions
taken by Redbox or Paramount, including those beyond Coinstar’s or Redbox’s
control. Such risks and uncertainties include, but are not limited to, the failure to
extend the term, the early termination or the renegotiation on materially adverse
terms, of the licensing arrangement, and failure to abide by the terms and
requirements of the Agreement. The foregoing list of risks and uncertainties is
illustrative, but by no means exhaustive. For more information on factors that may
affect future performance, including the relationship with Paramount, please
review “Risk Factors” described in Coinstar’s most recent Annual Report on Form
10-K and any subsequent Quarterly Reports on Form 10-Q filed with the Securities
and Exchange Commisgsion. These forward-looking statements reflect Coinstar,
Inc.’s expectations as of the date hereof. Coinstar, Inc. undertakes no obligation to
update the information provided herein.

http://www.redboxpressroom.com/releases/PressRelease_Paramount_082509.htm!
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

REDBOX AUTOMATED RETAIL, LLC,
Plaintiff
V.

UNIVERSAL STUDIOS HOME
ENTERTAINMENT, LLC, UNIVERSAL

CITY STUDIOS, LLLP, UNIVERSAL CITY

STUDIOS PRODUCTIONS, LLLP, and
FOCUS FEATURES, LLC,

Defendants.

Civil Action No. 08-766 (RBK)

CERTIFICATE OF SERVICE

I, LisaZwally Brown, hereby certify that a true and correct copy of Defendants’ Motion

To Certify August 17, 2009 Order For § 1292(B) Intdocutory Appeal wasfiled

electronically and are available for viewing and downloading from the ECF system:

Henry E. Gallagher, Jr., Esquire
hgallagher @cblh.com

George E. Dougherty, Esquire
gdougherty@grippoel den.com

Date: September 30, 2009

/9 Lisa Zwally Brown

R. Montgomery Donaldson (DE Bar ID 4367)
rdonal dson@mmwr.com

LisaZwally Brown (DE Bar ID 4328)

| Zbrown@mmwr.com

MONTGOMERY , M CCRACKEN,

WALKER & RHOADS, LLP

1105 N. Market St, Suite 1500

Wilmington, DE 19801

(302) 504-7800

Counsel for Defendants Universal Sudios Home
Entertainment, LLC, Universal City Studios, LLLP,
Universal City Sudios Productions, LLLP, and
Focus Features, LLC



