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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
STATE OF ARIZONA, :

STATE OF CONNECTICUT, . AMENDED ANSWER AND
STATE OF HAWAII, : AFFIRMATIVE DEFENSES
STATE OF IDAHO, . OF DEFENDANTS

STATE OF ILLINOIS, :  AMERICAN EXPRESS
STATE OF IOWA, . COMPANY AND

STATE OF MARYLAND, :  AMERICAN EXPRESS
STATE OF MICHIGAN, . TRAVEL RELATED

STATE OF MISSOURI, :  SERVICES COMPANY, INC.
STATE OF MONTANA, :

STATE OF NEBRASKA, :

STATE OF NEW HAMPSHIRE, - Civil Action No.:

STATE OF OHIO, . CV10-4496 (NGG)(RER)
STATE OF RHODE ISLAND, :

STATE OF TENNESSEE,

STATE OF TEXAS,

STATE OF UTAH, and

STATE OF VERMONT

Plaintiffs,
-against-
AMERICAN EXPRESS COMPANY,
AMERICAN EXPRESS TRAVEL RELATED SERVICES
COMPANY, INC., MASTERCARD INTERNATIONAL
INCORPORATED, and VISA INC.

Defendants.

Defendants American Express Travel Related Services Company, Inc. and American
Express Company (collectively “American Express™), by and through their counsel, Boies,
Schiller & Flexner LLP and Cravath, Swaine & Moore LLP, as and for their Answer to the
Complaint filed by the United States together with the State of Arizona, the State of Connecticut,
the State of Hawaii, the State of Idaho, the State of Illinois, the State of lowa, the State of

Maryland, the State of Michigan, the State of Missouri, the State of Montana, the State of
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Nebraska, the State of New Hampshire, the State of Ohio, the State of Rhode Island, the State of
Tennessee, the State of Texas, the State of Utah, and the State of Vermont (collectively
“Plaintiffs”) respond as set forth below. American Express generally states that it competes
aggressively with Defendants Visa Inc. (“Visa”) and MasterCard International Incorporated
(“MasterCard”), the dominant networks, and that the remedies sought by Plaintiffs would allow
those dominant market players to pay merchants to discriminate against American Express and
pressure cardmembers to favor Visa or MasterCard, but not allow American Express to compete
for merchants that will agree to honor a customer’s choice of payment method or to otherwise
treat American Express cardmembers fairly. The result of such remedies will be to create less,
rather than more, competition.

1. Deny the averments of Paragraph 1 of the Complaint, except state that (a)
American Express, Visa, and MasterCard operate the three largest credit and charge card
networks in the United States in terms of charge volume; (b) merchants generally pay a fee to
compensate American Express for the services that American Express provides to merchants; (c)
American Express is without knowledge or information to admit or deny the averments
pertaining to Defendants Visa or MasterCard’s conduct, transaction volume, or fees; and (d)
American Express is without knowledge or information to admit or deny the averments
pertaining to merchant costs.

2. Deny the averments of Paragraph 2 of the Complaint, except state that American
Express is without knowledge or information to admit or deny the averments pertaining to
Plaintiffs” purpose in bringing this action.

3. Deny the averments of Paragraph 3 of the Complaint, except state that (a) most

consumers who use credit or charge cards carry more than one; and (b) to the extent the
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references to “Defendants’ Merchant Restraints” are intended to refer to provisions of American
Express’s card acceptance agreements with merchants, these agreements are written contracts
that speak for themselves and American Express refers to these agreements for the contents
thereof.

4, Deny the averments of Paragraph 4 of the Complaint.

5. Deny the averments of Paragraph 5 of the Complaint, except state that (a)
American Express Company is a New York Corporation with its principal place of business in
New York, New York; (b) American Express Travel Related Services Company, Inc. is a New
York Corporation with its principal place of business in New York, New York; (c) American
Express Travel Related Services Company, Inc. is a wholly owned subsidiary of American
Express Company; and (d) in 2009, American Express reported $423.7 billion in “billed
business” in the United States, which includes activities (including cash advances) related to
proprietary cards, cards issued under network partnership agreements, and certain insurance fees
charged on proprietary cards.

6. State that they are without knowledge or information to admit or deny the
averments of Paragraph 6 of the Complaint.

7. State that they are without knowledge or information to admit or deny the
averments of Paragraph 7 of the Complaint.

8. Deny the averments of Paragraph 8 of the Complaint, except state that (a) Plaintiff
United States purports to assert claims under Section 1 of the Sherman Act pursuant to Section 4
of the Sherman Act; and (b) Plaintiffs Arizona, Connecticut, Hawaii, Idaho, Illinois, lowa,

Maryland, Michigan, Missouri, Montana, Nebraska, New Hampshire, Ohio, Rhode Island,
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Tennessee, Texas, Utah, and Vermont purport to bring this action pursuant to their parens
patriae power and Section 16 of the Clayton Act.

0. Admit the averments of Paragraph 9 of the Complaint.

10. Deny the averments of Paragraph 10 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express transacts business within this District; (c) this Court
has personal jurisdiction over American Express; and (d) venue is proper in this District.

11. Deny the averments of Paragraph 11 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express provides financial services in interstate commerce
throughout the United States; and (c) American Express provides a variety of products and
services throughout the United States, including issuing charge cards and credit cards that
operate on the American Express network.

12. Deny the averments of Paragraph 12 of the Complaint, except state that (a) the
Complaint uses the defined term “General Purpose Cards” to refer to general purpose credit and
charge cards that permit a consumer to make purchases from a wide variety of merchants without
accessing or reserving the consumer’s funds at the time of the purchase; (b) American Express
issues charge cards that are primarily designed as a method of payment and not as a means of
financing the purchase of goods and services and generally requires American Express
cardmembers to pay the full amount billed each month for the approved charges incurred on a
charge card, although most of American Express’s charge cards also offer revolving features;

and (c) American Express also offers a variety of revolving credit cards with a range of payment
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terms, grace periods, and rate and fee structures applicable to any balances not paid in full within
a set period after a monthly bill is rendered.

13. Deny the averments of Paragraph 13 of the Complaint, except state that American
Express issues cards to individuals for their personal use, and to individuals, organizations, and
businesses for business use.

14. Deny the averments of Paragraph 14 of the Complaint, except state that as used
by Plaintiffs in the Complaint the term “General Purpose Cards” does not include cards that can
be used at only one merchant or cards that access funds on deposit in a checking or savings
account or on the card itself.

15. State that they are without knowledge or information to admit or deny the
averments of Paragraph 15 of the Complaint.

16. State that they are without knowledge or information to admit or deny the
averments of Paragraph 16 of the Complaint.

17.  State that they are without knowledge or information to admit or deny the
averments of Paragraph 17 of the Complaint.

18.  State that they are without knowledge or information to admit or deny the
averments of Paragraph 18 of the Complaint.

19. Deny the averments of Paragraph 19 of the Complaint, except state that (a) in the
United States, American Express issues the majority of its cards to cardmembers directly; (b)
American Express Global Network Services, through its “NCL Model”, also enters into network
card license arrangement with third-party financial institutions in the United States to issue
American Express branded cards; (c) American Express has entered into different agreements

with different merchants, these agreements are written contracts that speak for themselves, and
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American Express refers to these agreements for the contents thereof; and (d) American Express
has entered into different agreements with different third-party financial institutions, these
agreements are written contracts that speak for themselves, and American Express refers to these
agreements for the contents thereof.

20. Deny the averments of Paragraph 20 of the Complaint, except state that (a)
merchants pay fees to American Express as consideration for the services they receive from
American Express, which can vary according to the merchant agreement; and (b) the terms of the
fee paid by merchants are set forth in the different agreements that American Express has with
different merchants, these agreements are written contracts that speak for themselves, and
American Express refers to these agreements for the contents thereof.

21. State that they are without knowledge or information to admit or deny the
averments of Paragraph 21 of the Complaint.

22. Deny the averments of Paragraph 22 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express has entered into different agreements with
different merchants, these agreements are written contracts that speak for themselves, and
American Express refers to these agreements for the contents thereof.

23. Deny the averments of Paragraph 23 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express has entered into different agreements with
different merchants, these agreements are written contracts that speak for themselves, and

American Express refers to these agreements for the contents thereof.
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24. Deny the averments of Paragraph 24 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express has entered into different agreements with different
merchants, these agreements are written contracts that speak for themselves, and American
Express refers to these agreements for the contents thereof; and (c) American Express has
entered into different agreements with different third-party financial institutions, these
agreements are written contracts that speak for themselves, and American Express refers to these
agreements for the contents thereof.

25. Deny the averments of Paragraph 25 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) they are without knowledge or information to admit or deny the
averments pertaining to what merchants “understand”; and (c) American Express seeks to ensure
that American Express cardmembers are able to use their American Express cards at merchants
who have agreed to accept American Express cards.

26.  State that they are without knowledge or information to admit or deny the
averments of Paragraph 26 of the Complaint.

27.  State that they are without knowledge or information to admit or deny the
averments of Paragraph 27 of the Complaint.

28. Deny the averments of Paragraph 28 of the Complaint, except state that (a)
American Express’s merchant agreements and the April 2010 version of the “Merchant
Reference Guide-US” are written documents that speak for themselves and American Express
refers to these documents for the contents thereof; and (b) the October 2010 version of the

“Merchant Reference Guide-US” referenced in the averments in the footnotes to Paragraph 28 is
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a written document that speaks for itself and American Express refers to this document for the
contents thereof.

29. Deny the averments of Paragraph 29 of the Complaint, except state that the
different versions of American Express Merchant Reference Guide-US are written documents
that speak for themselves and American Express refers to these documents for the contents
thereof.

30. Deny the averments of Paragraph 30 of the Complaint, except state that (a)
Plaintiffs purport to challenge the rules and practices described in Paragraphs 26-29 of the
Complaint; and (b) American Express is without knowledge or information to admit or deny the
averments pertaining to Defendants Visa or MasterCard.

31. Deny the averments of Paragraph 31 of the Complaint, except state that (a) to the
extent these averments purport to summarize the provisions of Section 3.2 of any version of the
American Express Merchant Reference Guide-US, these Guides are written documents that
speak for themselves and American Express refers to these Guides for the contents thereof; (b) to
the extent these averments purport to summarize the provisions of American Express’s
agreements with merchants, these agreements are written documents that speak for themselves
and American Express refers to these agreements for the contents thereof; and (c) they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

32. Deny the averments of Paragraph 32 of the Complaint, except state that (a) the
provisions of Federal law regarding cash discounts speak for themselves and American Express
refers to these laws for the contents thereof; (b) the Dodd-Frank Wall Street Reform and

Consumer Protection Act speaks for itself and American Express refers to this law for the
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contents thereof; and (c) the Complaint does not purport to seek relief relating to (i) discounts for
cash transactions or (ii) discounts for an entire payment method category.

33.  Admit that there is a relevant geographic market in the United States for an
appropriately defined product market, and otherwise deny the averments of Paragraph 33 of the
Complaint.

34. Deny the averments of Paragraph 34 of the Complaint, except state that (a) the
American Express network provides infrastructure and mechanisms enabling the authorization,
settlement, and clearance of American Express card transactions; and (b) American Express’s
price to merchants for using American Express’s services reflects the price that merchants agree
to pay for those services, including after significant negotiations.

35. Deny the averments of Paragraph 35 of the Complaint, except state that there is
competition between and among American Express, Discover, MasterCard, Visa, and other
firms.

36. Deny the averments of Paragraph 36 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express services are provided to merchants pursuant to
different agreements, these agreements are written contracts that speak for themselves, and
American Express refers to these agreements for the contents thereof.

37. Deny the averments of Paragraph 37 of the Complaint, except state that (a)
millions of consumers use credit cards and charge cards; and (b) credit and charge cards provide
many benefits, including convenience, widespread acceptance, security, and deferred payment

options.
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38. Deny the averments of Paragraph 38 of the Complaint, except state that (a)
American Express is without knowledge or information to admit or deny the averments
pertaining to Defendants Visa or MasterCard; (b) American Express provides the services to
merchants that enable acceptance of American Express cards; and (¢) merchants make the choice
whether they want to accept American Express cards.

39. Deny the averments of Paragraph 39 of the Complaint.

40. Deny the averments of Paragraph 40 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express enters into network card license arrangements
with third-party financial institutions in the United States to issue American Express branded
cards.

41. Deny the averments of Paragraph 41 of the Complaint.

42. Deny the averments of Paragraph 42 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express individually negotiates agreements with many
merchants.

43. Deny the averments of Paragraph 43 of the Complaint.

44, Deny the averments of Paragraph 44 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express has discount rate tables for different merchant
industries; (c) American Express has an agreement with each of its merchants which sets forth
the agreed price that American Express charges that merchant; and (d) American Express has

entered into different agreements with different merchants, these agreements are written

10
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contracts that speak for themselves, and American Express refers to these agreements for the
contents thereof.

45. Deny the averments of Paragraph 45 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express has entered into different agreements with different
merchants, these agreements are written contracts that speak for themselves, and American
Express refers to such agreements for the contents thereof; and (c) American Express currently
has card acceptance agreements with the top 10 U.S. airlines.

46. Deny the averments of Paragraph 46 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

47. Deny the averments of Paragraph 47 of the Complaint, except state that American
Express provides the services to merchants that enable acceptance of American Express cards.

48. Deny the averments of Paragraph 48 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to “T&E
merchants” and “employers” and “business travelers”; and (b) different employers have different
rules, policies, and/or practices regarding the use by their employees of corporate cards of a
particular network.

49. Deny the averments of Paragraph 49 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; (b) American Express Travel Related Services Company, Inc. is a wholly

owned subsidiary of American Express Company; and (c) American Express Merchant Services

11
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has at times organized its effort to attract and retain card acceptance relationships by industries,
including the “Travel & Entertainment Industries”.

50. Deny the averments of Paragraph 50 of the Complaint.

51.  Admit that there is a relevant geographic market in the United States for an
appropriately defined product market, and otherwise deny the averments of Paragraph 51 of the
Complaint.

52. Deny the averments of Paragraph 52 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) American Express provides services that enable acceptance of
American Express cards to merchants located in the United States.

53. Deny the averments of Paragraph 53 of the Complaint, except state that (a) the
majority of credit and charge card transaction with merchants located in the United States are
made using cards issued in the United States; and (b) the majority of credit and charge cards
currently issued in the United States are issued under the American Express, Discover,
MasterCard, and Visa networks.

54, Deny the averments of Paragraph 54 of the Complaint.

55. Deny the averments of Paragraph 55 of the Complaint, except state that the
Second Circuit’s holding regarding MasterCard’s and Visa’s market power in U.S. v. Visa
U.S.A., Inc., 344 F.3d 229 (2d Cir. 2003), speaks for itself and American Express refers to this
opinion for the contents thereof.

56. Deny the averments of Paragraph 56 of the Complaint, except state that (a)

merchant acceptance of Visa and MasterCard cards is widespread; (b) American Express cards

12
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are accepted by fewer merchants than Visa and MasterCard cards; and (c) the vast majority of
merchants that accept American Express cards also accept Visa and MasterCard.

57. Deny the averments of Paragraph 57 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to merchants’
choices or customer preferences; and (b) there is survey data showing that, in a survey of a
sample of American Express cardmembers covering their self-reported spending during the
month of August 2009, 16% of American Express cardmembers in the sample who had used
their American Express card in the past month stated that they had used only their American
Express card and not any other major credit card or charge card in that month.

58. Deny the averments of Paragraph 58 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to what merchants
feel or purportedly must do.

59. State that they are without knowledge or information to admit or deny the
averments of Paragraph 59 of the Complaint.

60. Deny the averments of Paragraph 60 of the Complaint, except state that the 2009
statements of Kenneth Chenault speak for themselves and American Express refers to those
statements for the contents thereof.

61. Deny the averments of Paragraph 61 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to merchant
conduct; and (b) to the extent the third sentence of this paragraph purports to summarize the
terms of American Express’s agreement with merchants, these agreements are written contracts
that speak for themselves and American Express refers to these agreements for the contents

thereof.

13
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62. Deny the averments of Paragraph 62 of the Complaint.

63. Deny the averments of Paragraph 63 of the Complaint, except state that (a)
Nilson’s 2009 data are set forth in a written document that speaks for itself and American
Express refers to this document for the contents thereof; (b) the Second Circuit’s holding
regarding MasterCard’s market power is set forth in a written opinion that speaks for itself and
American Express refers to this opinion for the contents thereof; and (c) American Express’s
allegations regarding MasterCard’s market power are set forth in a written Complaint that speaks
for itself and American Express refers to this Complaint for the contents thereof.

64. Deny the averments of Paragraph 64 of the Complaint, except state that (a)
American Express is without knowledge or information to admit or deny the averments
pertaining to Defendants Visa or MasterCard; (b) American Express is accepted at millions of
merchant locations; (c) American Express is accepted at substantially fewer merchant locations
than Visa, MasterCard, and Discover; (d) American Express, since 2004, has entered into
agreements with McDonalds, Safeway, Food Lion, and Dollar Tree, these agreements are written
contracts that speak for themselves, and American Express refers to these agreements for the
contents thereof; and (e) American Express’s 2009 Form 10-k states: “Management estimates
that, as of the end of 2009, our merchant network in the United States accommodated more than
90% of our Cardmembers’ general-purpose charge and credit card spending ... based on
comparing our Cardmembers’ spending on our network currently with our estimate of what our
Cardmembers would spend on our network if all merchants that accept general-purpose credit
and charge cards accepted American Express Cards.”

65. Deny the averments of Paragraph 65 of the Complaint, except state that (a) they

are without knowledge or information to admit or deny the averments pertaining to Defendants

14
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Visa or MasterCard; and (b) American Express currently has card acceptance agreements with
the top 10 U.S. airlines.

66. Deny the averments of Paragraph 66 of the Complaint, except state that (a)
Discover began issuing General Purpose Cards on its network in 1985; (b) Discover has
developed a larger acceptance network than American Express and has greater numbers of cards
in force than American Express; and (c) Discover’s charge volume has historically been, and
remains, smaller than the respective volumes of Visa, MasterCard, or American Express.

67. Deny the averments of Paragraph 67 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

68. Deny the averments of Paragraph 68 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

69. Deny the averments of Paragraph 69 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

70. Deny the averments of Paragraph 70 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments regarding what merchants
might hypothetically do; and (b) they are without knowledge or information to admit or deny the
averments pertaining to Defendants Visa or MasterCard or pertaining to hypothetical merchant
conduct.

71. Deny the averments of Paragraph 71 of the Complaint, except state that there is

competition between American Express charge and credit cards and other payment methods.

15
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72. Deny the averments of Paragraph 72 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard or pertaining to hypothetical merchant conduct.

73. Deny the averments of Paragraph 73 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) to the extent the second sentence of Paragraph 73 purports to refer
to certain terms of American Express’s agreements with certain merchants, these agreements are
written documents that speak for themselves and American Express refers to these agreements
for the contents thereof.

74. Deny the averments of Paragraph 74 of the Complaint, except state that (a) they
are without knowledge or information to admit or deny the averments pertaining to Defendants
Visa or MasterCard; and (b) they are without knowledge or information to admit or deny the
averments pertaining to merchant conduct.

75. Deny the averments of Paragraph 75 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

76. Deny the averments of Paragraph 76 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

77. Deny the averments of Paragraph 77 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa

or MasterCard.
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78. Deny the averments of Paragraph 78 of the Complaint, except state that they are
without knowledge or information to admit or deny the averments pertaining to Defendants Visa
or MasterCard.

Deny each and every averment in the Complaint not specifically admitted above.

PRAYER FOR RELIEF

WHEREFORE, American Express respectfully requests that the Court enter judgment as
follows:
(@) dismissing the Complaint in its entirety;
(b) awarding costs for defending this action; and
(c) such other relief as is deemed just and proper.

AFFIRMATIVE DEFENSES

Defendants state the following affirmative defenses without assuming the burden of proof
on such defenses that would otherwise rest with Plaintiffs. Defendants reserve the right to assert

further defenses as discovery proceeds.
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FIRST AFFIRMATIVE DEFENSE

Plaintiffs fail to state a claim upon which relief can be granted.

Dated: New York, New York
January 4, 2011

CRAVATH, SWAINE & MOORE LLP BOIES, SCHILLER & FLEXNER LLP

/s/ Evan R. Chesler /s/ Donald L. Flexner
Evan R. Chesler Donald L. Flexner
Elizabeth L. Grayer Philip C. Korologos
Worldwide Plaza Eric J. Brenner
825 Eighth Avenue Damien J. Marshall
New York, N.Y. 10019 575 Lexington Avenue
Tel: (212) 474-1000 New York, NY 10022
Fax: (212) 474-3700 Tel: (212) 446-2300

Fax: (212) 446-2315

Attorneys for Defendants American Express Company
and American Express Travel Related Services Company, Inc.
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