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Before the Court are two closely related Motions in
this case. Defendant filed a Motion for Partial Summary Judgnent
on the ground that the nanmed Plaintiff has no standing to assert
some of the clains in its Arended Conpl ai nt, having assigned them
to another conpany. Plaintiff thereafter filed a Mdtion for
Leave to File a Second Anmended Conpl aint and add the conpany to
which it had assigned the clains. The Court will grant
Plaintiff's Motion for Leave to File a Second Anmended Conpl ai nt

and will deny Defendant's Mtion for Partial Sunmmary Judgnent.

| . BACKGROUND

LePage’ s I ncorporated (“LePage’s”) brought this suit
agai nst Defendant, M nnesota M ning and Manufacturing Conpany
(“3M), alleging that Defendant has nonopolized or attenpted to
nonopol i ze the market for invisible and transparent hone and
of fice tape by engaging in a variety of anticonpetitive practices
in violation of antitrust laws. |In its Mdttion for Parti al

Summary Judgnent, 3M contends that LePage's does not have



standing to assert antitrust clainms against it. On March 31
1997, as part of a conplex corporate restructuring, LePage's sold
and assigned all of its rights in any cause of action agai nst
“conpetitors of the Conpany in respect of anti-conpetitive
practices in which such conpetitors nmay have engaged agai nst the
Conpany” on March 31, 1997. (Mem Supp. Mot. Summ J. at 1 & Ex.
A., Restructuring Agreenent (“Restructuring Agreenent”) Art. |;
Ex. B, Assignment.) 3Mfurther states that the restructuring was
brought on by LePage's default on debt incurred as a result of a
| everaged buyout in 1993, and it resulted in the forgiving of

$30, 000, 000 of indebtedness incurred by LePage's and its parent,
LePage's Industries, Inc. The assignee of the rights is a newly
formed limted liability corporation, LePage's Managenent

Conpany, L.L.C (“LePage's Managenent), in which LePage's has no
interest. (Mem Supp. Mot. Summ J. at 1-2, 5-6). 3Masserts
that as a result of this assignnent, the naned Plaintiff in this

case, LePage's, cannot sue on its antitrust clains.?®

Therefore,
it argues, any such clains arising on or before March 31, 1997,
must be dism ssed and partial summary judgnent granted as to
t hem

The day after 3Mfiled its Mdtion for Partial Summary

Judgnent, LePage's filed its Mdtion for Leave to File a Second

'Because LePage's assigned its rights to the antitrust cause
of action to LePage's Managenent Conpany w thout expressly
reserving its right to prosecute the claimitself, it cannot now
bring suit on those clains. See Indian Coffee Corp. v. Procter &
Ganble Co., 752 F.2d 891, 893-93 (3d Cir. 1985).
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Amended Conpl ai nt, addi ng LePage's Managenent as a Plaintiff.
LePage' s does not dispute 3Ms contention that it is not the rea
party in interest wwth respect to the anti-trust clains.

Instead, it asserts that both LePage's and LePage' s Managenent
are both real parties in interest -- LePage's with respect to
injunctive relief and LePage's Managenent with respect to

nonet ary danages.

| 1. LEGAL STANDARD
The deci sion whether to grant or deny a notion for
|l eave to anend is within the sound discretion of the district

court. Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S.

321, 330 (1971); In re Burlington Coat Factory Sec. Litig., 114

F.3d 1410, 1434 (3d Cr. 1997). Federal Rule of Cvil Procedure

15(a) provides that, after a responsive pleading is served, “a
party may anend the party's pleading only by | eave of the court
or by witten consent of the adverse party; and | eave shall be
freely given when justice so requires.” Fed.R Cv.P. 15(a). The
United States Suprenme Court has set out the standard for

determ ni ng whether to grant | eave to anmend under Rule 15(a) in

Foman v. Davis, 371 U S. 178, 83 S. . 227 (1962):

| f the underlying facts or circunstances relied upon by
a plaintiff my be a proper subject of relief, he ought
to be afforded an opportunity to test his claimon the
nmerits. |In the absence of any apparent or decl ared
reason -- such as undue delay, bad faith or dilatory
notive on the part of the novant, repeated failure to
cure deficiencies by anendnents previously all owed,
undue prejudice to the opposing party by virtue of

al | owance of the amendnent, futility of anmendnent, etc.
-- the | eave sought should, as the rules require, be



“freely given.” O course, the grant or denial of an
opportunity to amend is within the discretion of the
District Court, but outright refusal to grant the | eave
wi t hout any justifying reason appearing for the deni al
is not an exercise of discretion; it is nerely an abuse
of that discretion and inconsistent with the spirit of
t he Federal Rul es.

Id. at 182, 83 S. C. at 230. In interpreting the factors set
out in Foman, the United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has stated that “prejudice to the non-
nmovi ng party is the touchstone for the denial of an anendnent.”

Lorenz v. CSX Corp., 1 F.3d 1408, 1414 (3d Cr. 1993) (internal

guotations and citations omtted).
Wth respect to bringing a real party in interest into
the case, Federal Rule of Cvil Procedure 17(a) provides:
Every action shall be prosecuted in the nanme of the
real party in interest. . . No action shall be
di sm ssed on the ground that it is not prosecuted in
the name of the real party in interest until a
reasonabl e tinme has been allowed after objection for
ratification of commencenent of the action by, or
j oi nder or substitution of, the real party in interest;
and such ratification, joinder, or substitution shal
have the sane effect as if the action had been
comrenced in the nane of the real party in interest.

Fed. R Giv.P. 17(a).

[11. DI SCUSSI ON

3M argues that LePage's Mdtion should be deni ed because
of undue del ay, bad faith and dilatory notive, failure to cure
known deficiencies in earlier pleadings, and severe prejudice.
The Court w Il discuss each of these objections, exam ning

prejudice first because “prejudice to the non-noving party is the



touchstone for the denial of an anendnent.” Lorenz v. CSX Corp.,

1 F.3d at 1414.

A. Undue Prejudice

3Mcontends that it will be prejudiced in tw ways if
t he proposed anendnent is allowed. First, 3Mclains it will be
prejudiced by a jury trial. It argues that “this case, as it

stands today, is not one triable to a jury. The only plaintiff
in the case, LePage's, has no damages claim its only claim for
injunctive relief, is triable only to the Court.” (Deft.'s Resp.
at 10.) 3Mclains that allowing the case to go to a jury wll
require additional work both in preparing for trial and in trying
ajury case. In addition, 3Mrefers to “the well known
propensity of juries to 'get it wong' in antitrust cases and, in
fact, chill legitimte conpetition.” (1d.) It argues that
LePage's “should not be permtted to take what is and al ways has
been a non-jury case and turn it into a jury case by adding as a
party-plaintiff an entity that has only a jury claim” (1d.)
Second, 3Mcontends it will be prejudiced in that it will need
addi tional discovery tinme to take the depositions of LePage's
Managenment Conpany, but there is no tine because discovery i s now
cl osed.

The Court is not persuaded that 3M has denonstrated it

woul d suffer prejudice as a result of the proposed anmendnent.



“Prejudi ce does not nean inconvenience to a party. Moreover, it
i s obvious that an anmendnent designed to strengthen the novant's
| egal position, will in sone way harmthe opponent.” Cuffy v.
Getty Refining & Marketing Co., 648 F. Supp. 802, 806 (D. Del.

1986). In addition, “[a] nere claimof prejudice is not
sufficient; there nmust be sonme showng that [3M was unfairly

di sadvant aged or deprived of the opportunity to present facts or
evi dence which it would have offered had the . . . anendnents

been tinely.” Dole v. Arco Chemcal Co., 921 F.2d 484, 488 (3d

Cr. 1990) (internal quotations and citation omtted). “In order
to make the required showi ng of prejudice, regardless of the
stage of the proceedings, [3M is required to denonstrate that
its ability to present its case would be seriously inpaired were
amendnent allowed.” 1d.

The necessity for defendant to conduct further
discovery . . . is not sufficient to show prejudice.
See Goodman v. Mead Johnson & Co., 534 F.2d 566, 569
(3d Gir. 1976) (necessity of further discovery not
sufficient prejudice to bar anendnent alleging claim
arising fromthe sane transaction). Simlarly, the
fact that the notion to anend was nade after the notion
for partial summary judgnment does not require denying
the plaintiff's notion. See Artnman v. International
Harvester Co., 355 F. Supp. 476, 481 (WD. Pa. 1972)
(granting plaintiff's notion to anmend after hearing on
def endant's sunmary judgnent notion); .

Cuffy, 648 F. Supp. at 806.

3Mis in no worse position than it would have been had
LePage' s anendnent been nmade earlier in the litigation. See
Dol e, 921 F.2d at 488. LePage's nerely proposes to add the real

party in interest for one of the clains which it had asserted and



for which 3M has prepared. LePage's argues that little, if any,
addi ti onal discovery should be needed because the new Plaintiff
wi |l be asserting the exact sane claimthat LePage's has
asserted. However, even if the Court finds that sone discovery
is needed as a result of the addition of LePage's Managenent

Conpany to the case, that is not a basis for finding prejudice.

Cuffy, 648 F. Supp. at 806; National Media Securities Litigation,
No. 93-2977, 1994 W. 649261, at *3 (E.D. Pa. Nov. 18, 1994).
Upon tinmely application, the Court will consider giving 3M
additional time for discovery relating to the newy naned
Plaintiff.

In referring to what it calls the “well known
propensity of juries to 'get it wong' in antitrust cases,” 3M

cites two cases, Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 593-94, 106 S. C. 1348, 1359 (1986) and
Advo, Inc. v. Phil adel phi a Newspapers, Inc., 51 F.3d 1191, 1197

(3d Cr. 1995). Both of those cases were approving district
courts' decisions to grant sunmary judgnent on the nerits in
antitrust cases and warning of the dangers of “permt[ting]
factfinders to infer conspiracies when such inferences are

i npl ausi ble.” Matsushita, 475 U.S. at 593, 106 S. C. at 1359;

Advo, 51 F.3d at 1197 (quoting Matsushita, 475 U. S. at 593, 106

S. C. at 1359. Neither suggested that antitrust cases shoul d
not be scheduled for jury trial or should not be allowed to
proceed to a jury trial where there are genuine differences of

mat eri al fact.



Because the Court does not find that 3Mw || suffer
prejudice as a result of LePage's proposed anendnent, it nust now
turn to the other factors in the analysis to determ ne whet her
t hey, standing alone, are sufficient grounds for denying LePage's

Mbtion for Leave to Anend.

B. Undue Del ay
The party seeking | eave to anend bears the burden of

explaining the reasons for the delay. Cresswell v. Sullivan &

Cromnel I, 922 F.2d 60, 72 (2d Cir. 1990). 1In this case, 3Mnotes
t hat LePage's has given no reason for its delay in adding
LePage' s Managenent Conpany, and it is clear that the proposed
anendment is not based on oversight, m stake, or newy discovered
information. In fact, the failure to amend earlier has no

obvi ous explanation other than as a strategic decision. 3M
states that courts have routinely denied notions to amend where
the plaintiff knew, or should have known, of the facts contai ned
in the proposed anmendnent. However, the cases it cites invol ved

somet hing nore than nere delay. See, e.q., Piazza v. Mjor

League Baseball, No. 92-7173, 1994 W 385062 (E.D. Pa. July 19,

1994) (denying | eave to anmend where delay was undue and anendnent
“woul d prejudice Defendants by significantly altering the clains

pursued in the litigation.”); DRR_L.C C. v. Sears, Roebuck and

Co., 171 F.R D. 162 (D. Del. 1997) (denying |l eave to anmend where

del ay was undue and plaintiff failed to assert negligent



m srepresentation until after court had granted sumrary judgnment

in favor of defendant). |In addition, as this Court has stated,
Delay alone . . . is not a sufficient reason for
denying |l eave to anmend. See Kiser v. General Elec.
Corp., 831 F.2d 423, 427 (3d Cr. 1987) . . . . *“The

del ay, to becone a | egal ground for denying a notion to
anend, nust result in prejudice to the party opposing
t he amendnent, and it is the opposing party's burden to
prove that such prejudice will occur.” 1d. at 427-28.

Di Biase v. SnmthKline Beecham Corp., No. 93-3171, 1994 W. 85680,

at * 1 (E.D. Pa. March 17, 1994) (rev'd on other grounds, 48 F.3d

719 (3d Cr. 1995). The Court has concluded that 3Mw || suffer
no undue prejudice as a result of the proposed anendnent to add a
real party in interest and therefore will not deny LePage's

Motion to Arend on the basis of delay.

C. Bad Faith and Dilatory Mtive
3Mcontends that it is evident that LePage's Mdtion to
Amend is based on bad faith and dilatory notive for a nunber of
reasons: first, LePage's filed antitrust clains in its own nane
knowing that it had no right to do so; second, LePage's falsely
pl eaded in the Conplaint that it was at the time of filing “in a

position of insolvency,” whereas the restructuring agreenent had
rendered LePage's financially solvent; third, both LePage's and
LePage' s Managenent Conpany wi thhel d the restructuring agreenent
in discovery; and fourth, the timng of the Mdtion suggests it
was nmeant to sidestep 3Ms Mdition for Partial Sunmary Judgnent.

LePage's denies that it withheld information of the restructuring



agreenment in discovery and nakes no comment in response to the
ot her all egati ons.

3Mfurther contends that it would be a m suse of Rule
17 to allow LePage's to use it to add LePage' s Managenent Conpany
as a Plaintiff. It quotes the Advisory Conmttee Notes to Rule
17, which state that the provision in the rule allowing a rea
party in interest to be joined or substituted “is intended to
prevent forfeiture when determ nation of the proper party to sue
is difficult or when an understandabl e m stake has been nmade.”
Fed. R G v.P. 17, Advisory Conmttee Notes, 1966 Anendnent. 3M
poi nts out that neither of these circunstances is present here.
LePage's does not claimmstake or difficulty of determnation in
the om ssion of LePage's Managenent Conpany fromthe origina
Conpl aint. Nor would LePage's Managenent Conpany have to forfeit
its clains if the Motion were denied. However, even if it
considered itself bound by the Advisory Conmttee Notes and
concluded that the Mdtion to Anmend did not satisfy the
requirenments of Rule 17, the Court woul d not deny the Mtion;
instead, it would grant the Mdtion under Rule 15 alone. Denying
the Motion would nerely nean that LePage's Managenent Conpany
woul d have to sue separately and that, instead of one suit, there
woul d be two suits arising out the sane transactions. That would
be an inefficient use of judicial resources.

A court may justify the denial of a notion to anmend on
grounds of bad faith and dilatory noti ve. Foman, 371 U.S. at

182, 83 S. Ct. at 230. In this case, there is an insufficient
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basis for the Court to conclude that LePage's acted in bad faith.
However, even if it were to conclude that LePage's notives in
failing to anend earlier were questionable, it would still allow
t he anendnent because there is no undue prejudice and because the
anmendnent serves the interests of judicial efficiency.
Furthernore, courts have a variety of ways in which to respond to
bad faith conduct, and if the Court were convinced that LePage's
had acted in bad faith, it could respond in ways that woul d not
result in judicial inefficiency.

D. Failure to Cure Previously Known Deficiencies in

Earlier Pl eadings

3M asserts that when LePage's filed the original

Conpl aint and the First Amended Conplaint, it knew that the
pl eadi ngs were deficient in the way it seeks to correct by its
present Motion. It states that LePage's failure to cure
previously known deficiencies in those Conplaints is a factor to
be consi dered when ruling on the Motion for Leave to Anend. 3M
cites Robert Billet Pronotions, No. 95-1376, 1997 W. 827063, at

*2 (E.D. Pa. Nov. 19, 1997), in which the court denied the
plaintiff's notion for |leave to add, after two and one-half years
of litigation, a claimthat it could have added to its conpl ai nt
or amended conplaint. However, in that case, unlike this one,
the court found that allow ng the anendnent woul d cause the

def endants undue prejudice. 1d. The Court has considered the
fact that LePage's coul d have added LePage's Managenent Conpany

earlier, and concludes that it is outweighed by other factors.
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| V CONCLUSI ON

For reasons stated above, the Court will grant
Plaintiff's Mdtion for Leave to Anmend and will Deny Defendant's
Motion for Partial Summary Judgnent.

An appropriate Order follows.

12



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEPAGE S | NCORPORATED, : CIVIL ACTI ON
Pl ai nti ff :
V.

3M (M NNESOTA M NI NG AND
MANUFACTURI NG COVPANY) ,

Def endant : No. 97-3983
ORDER

AND NOW this day of August, 1998, upon
consideration of: (1) Plaintiff's Mdtion for Leave to File a
Second Anended Conpl aint (Doc. No. 68), Defendant's Menorandumin
Qpposition (Doc. No. 71) and Plaintiff's Reply (Doc. No. 77); and
(2) Defendant's Modtion for Partial Summary Judgnent (Doc. No.
64), Plaintiff's Response (Doc. No. 70), and Defendant's Reply
(Doc. No. 73), IT IS HEREBY ORDERED t hat:

1. Plaintiff's Motion for Leave to File a Second

Amended Conplaint (Doc. No. 68)is GRANTED, and the

Cerk of Court shall docket the Second Amended

Conpl aint attached to Plaintiff's Mtion; and

2. Defendant's Mdtion for Partial Summary Judgnent
(Doc. No. 64) is DENIED AS MOOT.

BY THE COURT:

John R Padova, J.



