












































































































































cottsumers and competition.” and “may raise consumer scarch costs.™ KX T4, Stockumn Report
{emphasis added). However, Dr. Stockum acknowledged thal 2 similar aprecment W ban
advertising of two ccreal products (for an unlimited peniod o1 time) would probably have “no
effect wharsoever " on price amd iherefore no effect o ouipmet, Stockum Dep. at 124:11-125:3;
Tr. i 653:22-653:0, Dr. Stockum also acknowledoed that, in order to determine what, if anv,
competitive effect the moratorium would have, he would need to do a detailed market analysis.
Stockum Dep. at 135:24-136:16; see alse Tr, at 661;18-662:13, Dr, Stockum testified thal he
was unaware of any study regarding a restriction on advertising of “rtwo reladively old products in
a market in which there are hundreds of new products every vear,” /d at £55:12-16, that the
academic literature addressed advertising bans that were broader in scope and/or duration than
the moratorium, fof ar 655:12-657:15, and that therz are cireumstances in which restricting
advertising can be procompetitive. ol at 662:20-665:7. . Stockwm restilied that the actual
competitive effects ol the moratorivm would depend on, iwier afia, the extent to which the
products previowsly had been advertised, the presenee of other advertising for products with the
zeme brand {i.e. 3T3), and the 2xtent to which the relevanl consumers” dectsions would be
influenced by additional advertising. Tr. at 660:4-662:17. In these circumstances. even a
version of the antitrust laws that included the Mass. Board approach to “inherently suspect”
restraitits would not provide any hasis for invoking any presumption here.

3 PolyGram's Procompetitive Justifications Preclude Any Finding OFf
Liability Under The Rule Of Reason.

Had Complaint Counsel offered some cvidence of anticompetitive effect  orif
some presumption of anticompetitive efleet applied — it would then be necessary for PolyGram
to identify procompetitve justifications for the moratorium. In CDA, the Supreme Court
recognized thal it is enough at this stagz of the rule of reason analysis for the defendant to
identify a “plausible” procompetitive justification and that, once such a justification is identified,
the not cileet of the restraint must be anticompetitive for there to be any iolation. 326 U5, at

771 (holding that actual, nel competitive effects must be considered where restraint “might
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plausibly be thought to have 4 nel competitive effect, or posaibly no ellect at all”™). The
procompetitive justifications here plainly arc plansible — as Complaint Counsel’s export
econormist admitted, BPF 117 — and, under (U804, require a decision in PolyGram™s favoer beeause
there 13 no evidence of any actual angicompetitive eftect,

Before sddressing PolyGram®s procompelitive justilicalions, two points reganding
the evidenriary record on those justitications are merited, Tirst, Dr, Stockum was forthright in
admitting that Poly(iram™s procompetitive justifications for the moratorium are plansthle and
that the only reason he did not believed a more detatled analysis was not required undar the mle
of reason was bacause he had not seen any “ambiguity™ in the documentary record. Tt al 640:2-
13, 843:7-644:5. However, the record — including the relevant documents, the deposition
testimony of PolvGram’s witnesses, and the live testimony of Messrs. Hoffman and O'Brian -
clearly demonstrates that the moratorium was adopted for the procompetitive reasons identitied
by PolyGram. RPF 51-104.

Second, the deposition testimony and expert reports of Professors Wind and
Crdover strongly support PolyGram' s procompetitive justifications, but the Initial Decision

wrongly concluded that the opinions of PolyGram's experts were entitled to “hitle weighe.” D

I_r

-327, 329-30, The testimeny and reports provided by Professors

-
Fa

[

at 58 n.25 & F294-298
Wind and Ordover properly unalvzed the moratorium and PolyGram’s procempetitive
Justifications for adopting the moratorium as part of their joint venture, and properly concluded
that the moratorium cannot be considered anticompetitive based on the limjted analysis
¢otducted by [Dr, Stockum and Professor Moore. Complaint Counsel deposed Professors
Irdover and Wind at length concemning their expert reports and moved the entirety of their
deposition testimony 1o evidence during their case-in-chief, Tr. at 12, The deposition
testimony of Professors Ordover and Wind thus must be considered “as though the witnessies)

were then present and testifving.”™ See 16 C.F.R.§ 3.33(ci ). Accordingly, the expert reports
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and deposition testimony of Prolessors Wind and Ordover merited the same consideration as all
the other properly admitted evidence in this casa. b

The record evidence and the reievant case law make clear that the procompelilive
justifications tor the moratoriam are sufficient o require further analysts of actual cifects uncer

ke rule of reason.

a. The Moratorium Plansibly ¥Was Procompetitive In Preveating
Free Riding And Opportunistic Behavior,

The moratarium served a plausibly procomypetitive inlerest by preventing the
PolyCrram and Warner op-cos from using the promotional epportunity ereated by the Paris
concert and the release of the new album, as well Ias the confidential markeling plans developed
by the joint venmize partners, o “free ride™ on Lhe joint ventuwre. PolyGram and Warner believed
that the op-¢os” potential for opportunistic behavior posed a serious threat to 3T3 during the
imtial release period tsat could underming the long-term success of the Three Tenors brand.
RPF 83. In particular, the parties helieved thal uny short-werm increase in sales associated with
aggressive promotion of 3T1 or 3T2 during the release period would be more than otfset by
decrzased S.c;lles of Three Tenors products both dunng the moratoriwm peried and thereafter, and
that an unsuccessful 3T3 would make 1t less likely that they would ever release the greatest hits

or box set albums, RPF 35, 72, Complaint Counsel’s expert economist, Dr. Stockumn,

" The lagal discussion of this issue set forth in foomeme 23 of the Initial Decision — which is largely
copied from Complaint Counsel’s papers — has nothing to with the sitation here. In Lhe cases cited by
the Initial Decision, the opposing party cbfected 1o the agmissihility of the expert report during mal.
Tokio Mavine & Fire s, Co., Lid. v. Norjolk & Western Ry o 1999 U8 App, LEXIS 476, =5 (4th Cir,
1999y, Engebretsen v. Hariford g, Co., 21 34721, 727 (6th Cir, 1994y EPLS, Inc. v, Fidelity and
Guaranty Life Ins. Co. 156 F SuppZ2d [ 116, 1123-24 {N.D. Cal, 2001). Here, Complaint Counsel
themselves moved the depositions into evidence, 1. at 12, and expressly confirmed that they #od no
edfection to the admissibiliy of the expert reports. Tr. at 496, None of these cases, nor any ather of
which PulyGirain is aware, remotely supports the assention that expert reparts should he given “litle
weight” where, as here, (1) the reporls have boen prepared by eminently qualitied experts in the relovant
dizciplines, (7] thase experts have been subjected 1o lengthy and unrestrictid cripss-cxanm ination it
deposition, (3 the opposing party bas introduced inle evidence the entitety of that deposition tesrmony.
incinding testimony that requires reference to the expart repants to be intelligible, and 4y the other side
has cxpressly confirmed in court that it has no objection whatseever twn theit admission.
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acknowledged that thes sort of “asymmetrical” effect [Tom {ree-riding activities would be a
legitimate concern for the jnint venture partners. RPF 141, And, contrary 1o the Imtial Decision,
Dr. Stocknm conceded that #ny analysis of the eftects of the moraloriwm st consider its
overall c[fecl on competition, not just ita effect during Lhe ten-weelk period. RPE 105

The Commission’ s Guidelines, the relevant casc law, and Complaint Counscl’s
own cxport all recognize that agrevments designed o preventing “free riding” or opportunistic
behavior can hiave procompetitive benetits. See Collaboration Guidelines at 24 (“free riding oz
other opportunistic conduct that could reduce significantly the ability of the collaboralion o
achieve cognizable efficiencies™ )y, Modk firos., 776 T .2d a 189-90 (“[Clontrol of free riding 1s a
cgtimate objective” because it “makes 1l casicr for people o cooperate productively in the first
place™); Rethery Storage, 792 I'.2d at 212-13 (“The frce nide can become a serious problem for 4
partnership or joint venture because the party that provides capital or services without receiving
compensation has a strong lheeniive to provide less, thus rendering common criterprise less
effective.™), Chicare Prof'l Sports, 901 T.2d at 673 (frec riding 1s “an accepted justificarion for
¢ooperalion”y, KPF 84 (Stockum Dep. 56:13-15) (“free riding can at least potentially creale
inefficiency in the marke1™).

Contrary 1o the findings in the Imitial Decision, My, O°Brier’s testumony
demonstrated that free riding by the PolyGram and Wamer op-cos easily could have resulted in
“driving {valucd] services from the market.” fnre Tows 'R Us, fuc, 126 FT.C. 413, 610-17
(1998), g el 221 F.3d 928 (7th Cir, 2000), Mr. O°Brien described WMIs threat to exploit the
promaotional opportunity surrounding the Paris congert and the release of the new album by
running 4 Furopean discount campaign [rom May — iDecember 1998, RPF 94, Mr. O'Brien [irst
became aware of Wiil's threatened trec-riding activities before emtering into the joint venmre
agrezment, and he colered inle the joint venture believing that WhI would not be discounting
3T2 during the release period. & Mr, O°Bren believed that WMTs discounting proposal
threatened o “blow the deal” - and, indeed, testified that PolyGram and Wamer would not have

gone forward with the joint venture had either side believed the other would aggressively

-4
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dizcount and promadte its prior Three Tenors zlbum during (ke mutial release peried. RPT 95,
The moratonum ultimarely enabled Me, O°Bricn to petsuade WAL not to proceed with ns
preposed campaign, RIPF 100, Mr, O'Brien alse made cledr (kat the parties” total promotional
expenditures for 373 depended on its initlal sales — and that aggressive discounting and
promation of the prior albums during the release period thus could have led to lower promolional
spending for 3T3. RFF 101.Y

The Initial Decision's suggestion that Pobe(iram and Wamer could have asked
their opcos (o pay for their proposed free-riding activities by carering into a *join adverusing
agreement” or some other fonn of compensation scheme simply misses the point. Uniike Lhe
defendants in Tops B L, Generad Lecrsewones, or Chicagn Pro/T Sporviy, PolyGram and Warner
did #rod wdopl the moratoriuen s parct of an etfort to internalize some third-parties’ benefits from
their promotional activities. The concern here was not the uncompensatcd “posilive spillover™ Lo
the op-cws that coubd Rave resulted from promoting and discounting the prior albums during the
release period: rather, the concern was that the “negative spillover™ from promoting the pnoz
albums would causs axvmmetriced long-term harm to the various Thees Tenors aroducts that
wiould not be offset by any benefits from promoting the prior albums. RPF 86-101. PolvGram
and Warner spent more than $18 million ensuring that the Paris concerl would take place and
thal the new album would exist, and they sought 1o cnsure thart their op-cos were focased on the
new album sa that the investiment would not be wasted on short-term afforis 0 1nerease the sales
of older calalog albums that had linited future matketing potential. RPF 34-36, 68 Dr.
Stockumn recopnized this distinction between “positive spillover” effects and “negative spillover”
ctfects, and he admitted that he was unuware of any alternative 1o the reratorium that would
have done unyihing Lo address the “negative spillover” concern that gave rise to the maratorium.

RPT &6, 141. The Initiaf Decision simply ipnores the distinction berween “positive spiilovers™

'* Professor Moore likewise confimed that a record company typically would spend mote money
promating a peoduet if i was successil during its iniial release. PF 1,
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and “negative spillovers”™ effects, and [wrther ignores Dr. Stockum's congession that agerossive
promotion of the prior alburms during the launch period for the new album could have had an
“asymmetrical eftect” upon sales of the new album.

Moreover, as Dr. Stockum acknowledged, this case 15 lundamentally dilterent
from Chicagoe Praof'! Sports and General Leasewars because hoth parties here had the ability and
incentive 10 free ride. Thus, for example, it PolvCiram had agreed to pay 60% of the costs of
proamoting 3773 in the United Statas (rather than 509, Wamer would have had evern more
incentive o free rde by selling 372, for which it would ectain 100% ol the revenue. Thuos,
Warner's and PolyGram’s respective op-cos would, collectiveiy, have had the same incentive to
free nde regardless of kow Warner and PolyGram allocated their financial responsibility.
Indeed, Dr. Stockum sdmiued Lhal the parties’ aggregate incentive to free ride might be the same
regardless of how Warner and PolyGrum chose o allocale their respective financial
responsibilitics for the costs of the joint venture, See Stockum Dep. at 72-73, 78-T9. With that
concession, [r. Stockum ehminated the sole reason he offered why. in his apinion, there was oo
free-riding problem in the 1nited States. 2, at 61-63.°°

b. The Muratorium (’annot Be Assessed Apart From The
Procompetitive Effects of The Ovarall Venture,

The maratcrium allowed PolyGram and Warner 10 adopl o commercially sound
marketing strategy for 3T3  a strategy that might well have been adopted by a single firm
owning all three Three Tenors albums and seeking 1o maximize the long-term output of Three

Tenors products.”” Under this marketing strategy, PolyGram and Warner allowed their op-cos to

" Although the record evidence makes clear that the principal free-riding concern for the Three Tenors
Joini vanture was based on the risk that WMI and the PodlsGram op-cos would discount 3T2 and 3T1
outside the United States, and that racord companies do not use temparary price discounting to promote
records in the United States, Dr. Stockum admitred that that thete were plausible ¢fficicncies associated
with adopting a single, uniform marketiag plan for the worldwide relzase of 313, RPF 130, Morecver,
even assumning that the moraterium had me effect on competition in the United States because the parties
wonid net have promated or diseounted the prior albums here in any event, RPF 111, 129, there isne

autherity for holding that the moratorium was uniawful Fecarse it had no cffeet.
" The fact that a single firm owning al! threc albums might have adopted the sume marketing stratesy
strongly suagests that the moratoriem was viewed as a reasonably necessary part of the joint venture, and
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aggressively promote 311 and 3T2 dunng June and Jaly but mstructed them to discontinue these
promotional efforts by Aupust so that they could focus on the new album. As the Pely(Gram and
Warner witnesses testified, promoting and discounting the prior albums rather than the new
albutns dunng the release period could have jeopardized the long-term ouwtpul ol all Three Tenars
products. See RPF 35 (Cloeckaerd Dep. al 68-70; see alsa ('Brien Tr. at 99; Saintilan Dep. at
78-24; Stainer Dep. at 57-538). Respondents” marksting expert, Protessor Wind, opined that this
wis a sound straiegy for thaximizing the long-term success of the Three Tenors brand. BPF $12
{Wind Report at 16-17). This marketing strategy maximized the chance the new album would
succeed and thereby likely increased the aggregate output ol all Tliree Tenors products and
increased the likelithood that the parties ultimately would release the greatest hils and bnx-:;et_
albums. [ndeed, the only competition that arguably was adverseiv aftected by the mora{érium
was potential competition between 3T1 and 3T2 thar existed only because of the promational
opportuaily the juint venture created through the Paris concert and the release of the new
album. ™

The initial Decision’s conclusion that it was proper Lo ignore the procumpetilive
effects of the overall joint venture, the clear relationship between the moratorium and the venure
itself, and the parties’ conternporancous views that the moratorium was a necessary part of the
marketing plans for 3T3 s at odds with controlling law, The moratorium was mexlncably
intertwined with the Three Tenors jomt venture, snd conscquently cannot be analyzed apart from
the overall venture. Collaborarion Guidefines § 2.3, at -7 (*I'wo or more agreements are

asacssed together i their procompetitive benefits or anticompetitive harms are so intertwined that

not as a stand-alone measure desigmend to restrict sales of the prior albums, See RX7 17, Ordover Report at
I7-19.

1 O this point, an article by the Antitrust Division’s Director of Research for Economic Analysis is
particularly instructive. See Gregory J. Werden, Anidtruse Anadysis of Joint Ventures: An verview, 66
Antitrust L.J. 701 (1998). After a thoroughgoing analysis of the relevant authorities on antitrust issues
arising in the joint venture context, the article concludes that “a joint venture and its ancillary restraints
are ot subject to a quick look when the cnly competition restrained would not have occurred absent the
joinl venture,” f4, at 735, Here, the only competition that possibly couid have been restrained by the
merarerium — discounting and promoting 371 and 3T2 duning the release period— existed only because of
the joint venture,
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they cannot meaningfully be isolated and attributed to any individual agreement.™. [he Initial
Decizion ignored this provision of the Commission’s enforcement puidelines. Morecover, as
discussed above, there s no support for the proposition that the legality of a challenged restraint
depends on whether it was adopted before or after the formation of a joint venture, See, e.g,
Polk Bros., T76 F.2d at 187-88 (holding restraint adopted six vears after formation of joint
veniure lawful under rule of reasea). As Mr., Hoftman and Mr, O°Brien tesufled, PolyGram and
Warner entered into the joint venture as *full partners” and they saw no need to specify all the
details of their agreement in the contract and no risk in allewing their respecnve matketing
petsonne] to develop the marketing plans [or 3T3 afler the venlure was formad. RPT 50,

The artificial rle adopted by the Initial Deeision- under whach the mere fact that
4 Testraint was adopted after the formation of a joint venture would render it uniawiui — would
rreate a substantal disincentive to enrering into joint venoures in the first place, EPF 127, As
Professor Ordovver explained:

From a public policy perspective, a mie that teeatcd as per se

unlawful restrictions reasomably linked to the objectives and

success of the juint venlure, simply because those resiriclions were

adopted aller the formation of the joint venture, would ¢reale &

significant disincentive for parties to form jeint ventures in the first

place. In many cascs, 1l 15 unrealistic to caxpect joinl venturs

partners to fully articulate all pertinent terms and provisions at the

rime of & joint venmure's fommnation. Such a requirsment would

preclude the parties from making additions or revisions to the

terms of the joint venture that might only become clear once the TV

i3 in operation.

I (BX716, Ordover Report at 9-10}

- 40 -

231785 1



4. PobyGram Was Not Required to Show the Morztorium Was
*“Necessary™ to Further ics Procompetitive Objectives,

The Initial Decision erroneously concluded thal, to trigper » need for a more
detailed analysis of the actual effects under the rule of reasen, PolyGram was required to
establish the “validity™ ot its procompetitive justifications by showing that the moratorium was
agcassary in order to promotz competition and benefit consumcrs.” [D at $8-38. In suppoit of
that proposilion, the Imittal Decigion again cited AL, in which the Supreme Court upheld the
challenged agreement not because it was “necessary.” but becanse it provided a “suhstntial
lowering of costs” and waz “potentially heneficial™ as compared with the availabic alternatives.
441 LLS. at 20-21; and NC A4, in which the Supreme Court did not ask whether the chaltenged
agreament was “necessary,” but rather concluded that it was unlawful under the rule ol reasen
because the evidence showed that it had actual anticompeltitive ellects and oo procompetitive
Justification, 468 U.S, at 100-01. 114,

The Inisial Decision compounded its emor by ignoring the fact that; even when the
term “necessary” is used in the antitrust laws, the (crm means “reasonably necessary,”
“reasonably related to™ or “potentially procompetitive,” and is intended to suggest that courts
should defer to, rather than second-guess, the reasonable docisions of business peopte. See Briaf
of the United States as Amicus Curac in NCAA, Attachment A 1o COPTB at 13 {arguing that
“necessary” means “‘reasonably related t07). (D4 makes clear thal a procompetitive
justification need only be plausible 1o foreclose any finding of liability without some
consideration of actual, net competitive effects. 526 LS. at 771, There 15 no additional
requirernent of proving that the agreement is “valid” in the sense that it actually is

procompetitive. To hold otherwise effectively would reverse L4,

. Complaint Counsel Failed To Demonstrate Any “Cognecable Danger™ Of
R.ecurrent Violation,

A cense and desist order may be entered only if there 1s a “real threat” that similar
conduct will recar, Grited States v. Gregon State Med Soc'y, 343 U5 326, 335 (1952); TR,
fac. v, FTC, 647 F.2d 942, 954-55 (9th Cir. 1981). The order in this case 1s not supported by any
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svidenee thar conceivadly conld support any such finding. The onty “cvidence” profiered (o
show thai thers is some Lhreal that conduct similar Lo Lhe moratorium is likely o recur was: (1)
testitnony regarding the Lact that artists sometimes switch from one Label 10 anober, F. 331-33;
and (2} a press refzase describing a joint venture for distributing music over the Intemet. F.
334.'* There is no evidence that he concerns that Eave rse o the moratorum exist in either of
thase circumnstances, or that either of those circumstances involved the degree of integration and
sharcd nisk that was present here, Rather, the record evidende unambiguously shows that the
parties adopted the meratoriom for reasons that were closely tiad to the unique features of the
Three Tenors venture. EPF 103-104, 149, The record evidence showed that PolvOram has not
seen a need for a similar agreement in any other context. 4 There is no basis whatsoever for
concluding that there is any threat of recurrence.

Moreover, the breadth ol the order cannoet »e pustificd by the supposed threat. The
order has a 20-year term; the restraint at issue applied to two classical music products for tan
wecks, Paragraph VI requires that all of Respondents’ officers, dircctors and cmplosees b
previded with a copy of the order and that theyv each provide a signed acknowledgment that they
have read the order; the administrative burdens associated with providing the order (3 hundrects
of etnplovecs {and their successors for the next 20 years} cannot possibly be justified in a case
involving conduct that lasted for ten weeks and took place within a single classical music label
foar years and two major mergers ago. Paragraph VI would allow the Commission’s staft’
unfettered access to any Respondent employee on five days notice; none of the evidence in this
case justifies imposing that burden. And Paragraphs 1T and TIT of the urder would allow the

Cumunission (o charge PulyGram with contempt and o require PolyGram 10 prove that it has sof

"* The Initial Decision also found supposed support for the order in Respondents® refusal to “acknowledye
their past lawlessness,™ 103 at 71 (citing Witk v, AMA, 895 T.2d 332 (Tth Cir. 1990)). In WK, the count
concluded that injunctive relief was appropriate based in part on the fact that the AMA “never
acknowledged the lawlesgness™ ol ity long-term boyeott of churopracrors. fd at 366, [lowever, the
injunction there alsa was supported by the AMA’s “systematic, long-term wrong-doing and long-lemm
intent o destroy chiropractic,” and the ~lingering effcces” of the AMA®s conduct. f& There are no such

additional facts to support the order hers.
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crerad into an agreerent o cestrict prices or adverising that was not reasonably retated to and
reasonably necessary to a lawful joint venture. Those provisions reverse the substantive and

procedural burdens under the antitrust laws, and cannot properly be imposed.

V. CONCLESION

For all of the foregoing reasons, the Commission sheuld reverse the Inittal
Decision and adopt PolyGram's proposed findings, conclusions and proposed order.

Respectfully aubmitted,

i

a

Bradley S. Phillips/PhillipsB3dmio.com
{rlenn [ Pomerantz PomeramtzO Didmto. com
Stephen E. MomisseyMorrissevSTi@mio com
Mungcer, Talles & Olson LLIP

355 8, Grand Ave., 35th Floor

Los Angeles, CA 20071

(213) 683-9100 (Telephone)

(213) 687-3702 (Fucsimle)

Counsel for Respendents
Dated: August 9, 2002

B37E51



Exhibit A



(e VN WYY s R UEL-R e - | B b TP T B [OCTN TSIl ROV | YU T <) S P I R T T Feiz 1 oF 5.4

THIS TYPESCRIFT VERSION
MAY MOT BE IDENTICAL TO THE PRINTED BRIEF

97-1625

IN THE SUPREME CGURT OF THE UNITED STATES
OCTOBER TERM, 1998

CALIFDRNIA DENTAL ASSOCIATION, PETITIONER
V.

FEDERAL TRADE COMMISSION

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR THE RESPONDENT

DEBRA A, VALENTIME SETH P, WAXMAN

Ganeral Counsef Sdficiter Genecral

JOHRN F. DALY | JOEL I. KLEIM

Assistant General Counsel Assistant Attorney General

JOANMNE L. LEVINE LAWRENCE G, WALLACE

S l:]'ll'

ELIZABETH R, RILDER ' Deputy Soficitor General
Attorneys

Federal Trade Commission PAUL R.Q. WOLFSON
Washington, D.C. 20580 Assistant to the Soficitor General

httme Fhwwnw B e anvdone flriafe/ rdscsatu s Btem A2



e 1TL0TG Ll T0d] Aol 30T vy FI - Dept ST wuldl Lrar Fdde o w 232

Department of Justice
Washington, D.C, 20530
(2021 514-2217

QUESTIONS PRESENTED

1. Whether petitioner is subject to the jurisdiction of the Federal Trade
Commission as an association "organized to carry on business for ¥ * =
[the] profit * * * of its members,” within the meaning of Section 4 of the
Federal Trade Commission Act, 15 U.5.C. 44.

2. Whether the Federal Trade Commission conducted a sufficient analysis
to determine, under the antitrust rule of reascn, that petitioner's
restrictions on its meambears’ advertising of prices, discounts, and qual:ty
violated Section 5 of the FTC Act, 15 U.5.C, 45,

STATEMENT

1. This case involves advertising restrictions imposed as a condition of
membership by petitioner California Dental Association {CDA). Petitioner's
members include 75% of the dentists actively practicing in California. Pet.
App. 161a-162a, Petitioner has 32 local compeonent dental societies, and
membership in a local association is mandatory for membership in
petitionar. Id. at 162a. In addition, membership in petitioner is
mandatory for California dentists who wish to be members of the
American Dental Association. Id. at 46a. Although membership in
petitioner is legally voluntary and is not required for a ficense to practice
dentistry, membership is highly valued by California dentists for its "real
aconomic benefit,” and "no one gives up membership® in petitioner to
avoid its rastrictions on advertising. 1d. at 84a; see also id. at 232a-234a2
(detailing importance of CDA membership to dentists).

Petitioner is organized under California law as a nonprofit corporetion.
Pet. App. 161a. 1t 1s exempt from federal income tax under 26 U.5.C, 301
(c}B), the tax category for "[]usiness leagues, chambers of commearce,
real-estate boards, boards of trade, {and] prefessional football leagues.”
It does not qualify for examption as a charitable institution under Section
501(c)(3). See Pet. App. 50a-51a, 174a.
Althouvah petitioner's stated purpose5 include improvement of pubiw
health, it also describes itself as "represent[ing] dentists in all matters .
that affect the profession” and "offer[ing] far more services to its

members than any other state [dental] association.” Pet. App. 51a.tY

httn: /fwww . fte. oov/oac/hriefs/cdasatvo.htm 5/9/02
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Petitioner offers broad assistance 1o its members to increase their
revenues and decrease their costs. As its promotional literature deszribes
(1A, 20-23), petitioner provides its members with services such as job
placement, recruitment of dental 2ssistants, review of proposed
contracts with third-party payers (vaunted as affording a substantial
savings over hiring a private attornay), and firancial planning seminars.
Pet. App. 51a-52a, 1723-1883. Through a for-profit subsidiary, petiticner
offers fow-cast malpractice insurance, which saves members at |east
$1,000 annually over other insurance plans; this insurance is available in
Califernia only to CDA members. Id. at 166a, 173a, 18<a-185a. Other
for-profit subsidiaries offer, exciusively to members, financing for dental
equipmaent, financing assistance for patients, and a home mortgage
program. Id. at 166a-168a, 185a-1864a; see also id. at 1581a-183a
{seminars, training sessions, and pubdlications offered to members at
steeply discountad rates).

Petitioner engages in lobbying and litigation concerning laws and
regulations that affect dentists' businesses; its lobbying successes "mean
maney" to members, or so it claims, and have saved mambers
thousands of dollars each year, Pet, App. 176a, 1778-179a; see 1A, 20,

(2] patiticner 2lso conducts marketing and public relations initiatives to
enhance the image of its members; these activities have brought
members, ¢n average, an additional 5,000 of annual income from new
patients, equaling a "20-to-1 return on investment." Pet, App. 175a-
180a. In sum, petitioner estimates that the potential value to members
who take advantage of a selection of its services is $22,000 to $65,000,
and that the value to members of its benefits far exceeds their
membership dues. Id. at 175a.

2. Section 14 of petitioner's Code of Ethics, on its face, prohibits
advertising that is "false or misleading in any material respect.” Pet, App.
Sa; 1.A. 33. The record in this case demonstrates, however, that
petitioner has broadly interpreted and enforced that prohibition in a way
that effectively prohibits {a) most advertising about relative prices, ()
all advertising of across-the-board price discounts, and () virtuaily all
advertising claims, whether relative or absclute, about the quality of a
memoer's dentistiry or service, Pet, App. 5%a. These prohibitions cover
even advertising claims that "are not faise or misleading in @ material
respact,” Id. at 260a; sce id. at 56a-57a n.6.

Thus, petiticner has prohibited it:s_meml::ers from using terms such as
"low," "reasonable,” or "affordabe" in their advertising, whether or-not
they truthfully describe the dentist's fees, Pet. App. 65a-66a, 198a-199a,
under the reasoning that members’ statements about their fees must be
"exact” and must "fully and specificaliy disclos[e] all variables and other
relevant factors” to avoid being branded misleading, id. at 9a-10a, &4a;
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J.A. 34-35. Under similar reasoning, petiticner kas disallowes such
phrases as "affordable, quality dental care,” "making teeth cleaning * * *
inexpensive,” Pet. App. 65a, "affordable family dentistry,” id. at 1993,
"regsonable fees quoted in advance,” id. at 2273, and "Fees that Fit a
Famity Budget,” id. at 237a.

As for advertising about discounted fees, petitioner has required that
such advertising contain at teast five disclosures: {1) the dollar amount
of the nondiscounted fee; {2) eithar the dotlar amount of the discounted
fee or the percentage of the discount for the specific service; (3) the
langth of time, if any, that the discount will be offered; (4) a list of
verifiable fees; and (5] specific groups qualifying for the discount and
any other terms or canditions for the discount. Pet. App. 64a-65a, 200a.
The practical effect of those requirements is "nearly prohibitive” of

advertising of any broadly applicable discounts. 1d. at 201a,'3 Indeed,
petitianer has disapproved a broad array of discounting ofters because

they were not accompanied by the required disclosures. %

Finally, petitioner has made clear that virtuaily all advertising about
quality of services (includirg the word "guality” itseif) is deemed "likely
to be false or misieading” becalse it is not "susceptible to measurement
or verification." Pet, App. 74a-75a, 2023-203a; sea 1A, 35. Petitioner
has also disapproved any advertising that, in its view, implies that a
gentist is superigr to other dentists. Pet. App. 206a. Such auality claims
have been prohibited withcut regard to whether they are in fact false or
misleading. I¢. at 203a-2044a, 207a, 20%9a. Petitioner and its components
have therefore required that members and weould-be members eliminate
any advertising phrases that refer to the quality of dental care that !
patients will receive, or indeed to the quality of service ancillary to the

actual dentistry, such as punctuality.(?)

Petitioner enforces its advertising restrictions by reguiring applicants for
membership to submit copies of atl of their own advertising, plus
advertisements by their emplovers and referral services, to the ethics
committee of thelr local dental soclety. Pet. App. 1933, 2373-2393.
Petitioner's local componerts alse publish notices in their newslettars
soliciting members to report possible Ethics Code violations by the
applicant. Id. at 194a. Applicants are denied membership in petitioner if
they do not agree to withdraw or revise advertiserments that petitioner
deems cbjecticnable, Id. at 195a-198a. Petitioner also urges its local
components to review local Yellgw Pages directeries for nonconforming
advertisernents by current members. [d, at 194a, 234a-235a. Mémkbers
who do not agree to revise offending advertisements may be subject to a
bhearing before petitionar's Judicial Council, and thereafter to censure,
suspension, or expulsion. Id. at 11a; see id. at 56a n.6.
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The reco~d ir this case compiles actions taken by petitioner and its local
societies against nearly 400 dentists, in which petitioner or a component
disapproved particular advertising ciaims by members and applicants for
membership, withcout regard to tha truth of suck claims. Pet, App. 56a-

57a n.6, 89a-90a n.25, 199a3-212a, 214a-218a, 235a.1% patitioners
efforts to suppress truthful and nondeceptive advertising have been
successul; when forced to choose between 3 challenged advertisement
and membearship in petitioner, dentists almost aiways give up the
advertisement. [d. at 80a, 235a-237a, Petitioner's restrictons have also
had a substantial deterrent effect. Some local societies reported that 90-
100% of their membears' advertisements complied with petitioner's
restraints, Id. at 234a-235a,

3. a. 0On July 9, 1993, the Federal Trade Commissian {FTC or
Commission) issued an administrative complaint {(J.A. 5-1&) charging
that netitioner had restrained competition among dentists in California by
restricting truthful, nondeceptive advertising regarding price and guality
of dental services, The complaint alleged that these restraints were
"unfair methods of competition" in violation of Section 5 of the Federal
Trade Commissicn Act {FTC AcCt or Act), 15 U.5.C. 45, After discovery
and trial, an Administrative Law Judge {AL)) concluded that petitioner

had violated Section 5. Pet. App. 159a-265a.(7!

The AL determined, upon extensive factual findings (Pet. App. 1&la-
247a), that petitioner had "successfully withheld from the public
information about prices, discourts, quality, superiority of sarvice,
guarantees, and the use cof procecures tc allay patient anxisty." Id. at
259a-260a (record citations emitted). He also found that petitioner's
"tllegal(] conspir[acy]" had "injured those consumers who rely on

gdvertising to choose dentists.” Id. at 261a-263a.8! The ALJ did rule
that petitioner lacked "market power," id. at 2614, but that conclusion
was based on the legal premise (later rejected by the Commission, id. at
83z} that such power exists only in the presence of "insurmountable”
barriers to entry, id. at 262a. And the Al rejected petitioner's
arguments of "procompetitive” effects flowing from its restrictions. He
found that petitioner's ethics code, as actually enforced, "unjustifiabiy
banned whole categories of advertisements which are not false or
misleading in a material respect,” and reflected "a hostility toward
advertising by its members even if it is truthful and nondeceptive." Ig, at
2593-2604a.

b. On plenary review of the AL1'S initial decision {see 16 C.F.R. 3.54(a}-
(b)), the Commission affirrmed the ALJ's finding of a violation of Section
5. Pet. App. 43a-158a. The Commission first found (id. at 47a-52a) that
petitioner was subject to the FTC Act as a corporaticn "organized to carry
on business for its own profit or that cof its members,” within the
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meaning of Section 4 of the Act, 15 U.5.C. 44, Noting that 't had
previously irejected the argument that the term "profit” in this context
should be limited to "direct gains distributed to * = * members,” the
Commission held that it had jurisdiction in th's case because a
substantial portion of petitioner's activities consists of practice
management, marketing, public relations, labbying, and ¢ther business-
related services that confer "pecuniary benefits” on its memobers. 1d. at
493, Hla-52a.

On the merits, the Commission concluded that petiticner's advertising
restrictions, both price-related and quality-related, constitutaed unlawful
restraints of trade. Pet. App. 58a8-92&. The Commission found, upon its
review of the record, that "advertising is important to consumers of
dental services and plays a significant role in the market for dental
services.” 1d. at &60a; see id. at 76a-77a. As for the price advertising
restrictions specifically, the Commission upheld the ALY's findings that
petitianer had barred its members from advertising "low"” or "reasonable”
fees, and had effectively precluded truthful across-the-board discount
offers. Id. at 63a-67a. The Commission also found that these restrictions
an price advertising "constitute{d] a naked aftempt to eliminate price
competition,” accomplished through the "indirect means of suppressing
advertising” about prices. Ibid. Based on that finding, the Commission
held that petitioner's price-related restraints were unlawful per se. Ibid.;
see id, at G0a-63a, 67a-72a.

The Commission also applied the antitrust rule of reason to all the
advertising restrictions at issue in this case, Pet, App. 73a-92a. After
observing that this Court "has made clear that the rule of reason .
contemplates a flexible enguiry, examining a challernged restraint in the
detail necessary to understand its competitive effect,” id. at 74a {citing
NCAA v. Board of Regents, 468 U.S. 85, 103-110 (1984}), the
Commission fFound (ibid.) that application in this case of the rule of
reason could be "simple and short,” beciuse "[tlhe anticompeéetitive
effects of CDA's advertising restrictions are sufficiently clear, and the
claimed efficiencies sufficiently tenuous, that a detailed analysis of
market power is unnecessary to reaching a sound conclusion.” But, the
Commission added (ibid.), "in any event, CDA clearly had sufficient
pawer to inflict competitive harm."

The Commission began its rule of reason analysis by assessing the
anticempetitive effects of the restrictions. Pet, App. 74a-78a.
Supplementing its earlier findings {under the per se rule analysis) of the
affacts of petitioner's restrictions on price advertising, id. at 73a-74a, the
Commission found that petitioner had also proscribed a "vast" range of.
nonprice advertising, barring virtually all claims regarding quality,
regardless of the truthfuiness of such claims. 1d. at 74a-76a. It found
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"substantial evidence™ that the challenged z2dwvertising restraints
"prevented the disseminaticn of information Important to consumers,”
reqarding both price end nonprize aspects of the dental services offered.
Id, at 76a-77a. And it found that the restraints "hamper dentists in their
ability to attract petients," particarly dentists new to an area, Id. at
783a. The Commission therefore concluded that, because of the
importarce of advertising to consumers in choosing dentists (id. at 60a,
77a), petitionar's broad bans would "deprive consumers of informaticn
they value and of healthy competition for their patronage.” Id. at 78a.
Although it did not "quantify[] the increase in price or reduction in output
gccasioned by these restraints,” the Commission found their
"anticompetitive nature" to be "plain.” Ihid.

The Commission also found that petitioner had the "power to cause harm
to consumers" by inducing its members to withhold information. Pet.
App. B0a. It had "little doubt” that petitioner had "the ability to police,
and entice its members to adhere to, the restrictions on advertising.”
Ibid. Moreover, it found that “"the services offered by licensed dentists
have few close substitutes,” that "the market for such services i3 a local
cene," and that petitioner's members command "more than a substantiai
share of these markets™ -- 75% of practicing dentists statewice, and
more than 90% in one region, Id, at 82a. Contrary to the All's
conciusion (id. at 261a}, the Commission found that there are
"significant barriers to entry” into those markets, id. at B2a-84a, even if
they are not "insurmountable," id. at 83a. Accordingly, the Commission
found that petitioner "possesses the necessary market power to impose
the costs of its anticompetitive restrictions on California consumers of
dental services.” Id. at 84a.

Like the ALI, the Cormnmission rejected petitioner's contention that its
restraints were either harmiess or pro-competitive. Pet. App. 84a-5%a.
The Commission acknowledged that the prevention of false and
misleading advertising is a "laudaile purpose," but it concluded that "the
record will not support the <laim that CDA's actions [were} limited to
advancing that goal.” Id. at 84a. It found, rather, that petitioner's "broad
categorical prohibitions” {id. at 87a) were enforced "without any enquiry
as to how [prohibited claims] might be construed by consumers and
whether, as construed, they are true of the particular practitioner making
the claim™ (id. at 86a). And it perceived "no convincing argument, let
alone evidence" that "consumers of dental services have been, or are
likely to be, harmed by the broad categories of advertising” that
petitioner restricts, Id. at 8%a, -;

The Commission therefore heid that petitionar's advertising restrictions,

violated Section 5 of the FTC Act. Pet. App. 90a-%91la. The Commission's
cease-and-desist order prohibits those restrictions (id. at 27a-31a), but
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expressly provides that petiticner may "adopt[] * * * and enforc[ =]
regsonable ethical guidelines governing the conduct of its members with
respect to representations that respondent reasonably believes would be
false or deceptive within the meaning of Section 5 of the Federal Trade
Commissiegn Ack.” Id. at 30a.

4. The court of appeals affirmed, Pet. App. 12-24a. As to jurisdict'on, the
court agreed with the FTC and with ather courts that Congress "did not
intend to pravide a blanket exclusion for nonprofit corporations” from the
reach of the FTC Act, and it approved the Commission's approach of
"locking at whether the crganization provides tangible, pecuniary
benefils to its members" in order to determine whether it is a
"corporation” subject to the Commission's jurisdiction. Id. at 15a-16a.
Under that standard, the court was "confident that tha facts of this case
support the FTC's jurisdiction.” Id. at 16a.

As to the merits, although the court acknowledged "saome support” in
case law for the FTC's per se analysis of petitloner's restrictians on price
advertising, it concluded that a rule of reason analysis is more
apprapriate for all aspects of petitioner's advertising restraints. Pet. App.
17a-18a, It then cbserved approvingly that the FTC had applied "an
abbreviated, or 'guick lock' rule of reason analysis" in this case because
petitioner's restraints "are sufficientlty anticompetitive on their face that
they do not require a full-blown rule of reasen inguiry.” 1d. at 18a {citing
MCAA, supra).

The court first noted tnat "[rlestrictiors cn the ability to advertise prices
normally make it more difficult for consumers to find a lower price and
for dentists to compete on the basis of price.” Pat, App. 19a, On the
other hand, the court found no reason to give petitianer's oroffered
justifications for its disclosures more than a "quick look,” because, "in
practice," under petitioner's disclosure reguirements, it was "simply
infeasible to disclose all of the information that is required,” and there
was "no evidence that [petitioner's] rule has in fact led to increased
disclosure and transparency of dental pricing." Ibid.

Second, the court concluded that petitioner's restrictions on nen-grice
advertising resiricted the supply of information available Lo CONsuMmers,
thereby "prevent[ing] dentists from fully cescribing the package of
services they offer, and thus limit[ing] their ability to compete.” Pet,
App. 193-20a. The court further suggested that the restrictlons "are in
effect a forim of cutput Iimitatioﬂﬂ as they restrict the supply of
informaticn about individual dentists' services." Thid, It rejected
petiticner's contention that its restrictions were justified because of the
potential for deceptian, for even that potential "does not justify banning
all guality claims without regard to whether they are, in fact, false or
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misleading.” id. at 20a.

Finally, the court rejected petitioner's contentions that the FTC's findings
wera not supported by substantial evidence. Pet. App. 20a8-24a8. In
particular, the court ruled that substantial evidence supported the FTC's
finding that petitioner had banned categories of advertising without
regard to whether they were false or deceptive. Id. at Z21a-23a. It also
upheld the FTC's finding that petitioner "possesses enough markat power
to harm competition” through its restraints on advertising. Id. at 24a.
The court accordingty affirmed the Commission's opinion and enforced its
order that petitioner cease and desist from restricting "truthful and non-
deceptive advertisements.” Ibid.

SUMMARY OF ARGUMENT

1. A. The Federal Trade Commission properly exercised jurisdiction over
petitigner, even though tt is formally a ncnprofit corporation, because a
substantial portion of its activities engenders economic benafits for its
profit-seeking membe-s, Section 4 of the Federal Trade Commission Act,
15 U.5.C. 24, which sets forth the entities subject to the Cormumission's
jurisdiction, reaches not only conventional business enterprises but also
any association "organized to carry on business for its own prefit or that
of its members.” The FTC has consistently interpreted that statute,
adhering to ordinery definitions of the term "profit,” to reach trade
associations that engage in activities for the economic benefit of their
prafit-making members, even where the association itself is organized as
a nonprofit entity and the member benefits take forms other than cash
disbursements. The legislative history of the FTC Act evinces Congress's
intent to authorize FTC jurisdiction over such associations, and the FTC
and the courts have long acted on the understanding that the Act does in
fact reach such associations,

B. There is no basis in the statute for an implied, blanket exemption of
associations representing profit-making professionals. Petitioner's
argumneants based on Congress's ostensible lack of attention to
professionals when it enacted the FTC Act fail for the same reasons the
Court rejected an implied exernption of professionals from the antitrust
laws in Goldfarb v. Virginia State Bar, 421 U.5. 773 {1975}, Since that
ruling, the FTC has enforced the Act to protect the public from
anticompetitive and deceptive practices in which profassional
associations have engaged,.

. The FTC's interpretation of the statute's reach -- which is based on the
provision of substantial economic benefits to an association’s profit-
seeking members -- is reasonable and merits judicial deference. The
record amply supports the FTC's application of that standard to
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petitioner, which generates significant economic benefits for its members
rhrough its provision of services to its members and its lobbyirg, public
relations, and marketing activities designed to increase their p-ofitability.

II. &. The FTC engaged in a proper and sufficient 2nalysis of petiticne-'s
advertising restraints under the antitrust rule of reason. This Court has
repeatedly emphasized the flexibility of the rule of reason; it has
instructed that the rule's application may be tailored to the
circumstances of particutar cases, and that elaborate industry analysis is
not necassary in all cases to condemn a restraint of trade as
unreasgonzble. The Cammission carefuily considerad kere gll aspects of a
rule of reasen analysis and conciuded, based on a substantial record,
that petiticner's advertising restrictions harmed consumers,

B, The Comrmission found, based on a substantial evidentiary record,
that petitioner's advertising restrictions deprive consumers of
information they value and of healthy competition for their patronage.
Fetitioner's restrictions, as enforced, proscribe a vast range of truthful
advertising claims regarding price and guality. The Commission's findings
regarding the actual effects of the restrictions belie petitioner's assertion
that its disclosure requirements would prompt dentists to provide mare
informaticn to consumers. Recagnizing the indispensable rgle of
advertising in a free enterprise system, the Commission found that the
price and quality advertising suppressed by petitioner would be
important to consumers in choosing dental services. Although petitioner
disparages the value of the information at issue, this Court made clear in
FTC v. Indiana Federation of Dentists, 476 1U.5. 447 (1986), that a
private party is not entitled to preempt the working of the market by
deciding for ftself what information will be made available to consumers,
and that the concerted withholding of information valued by consumers
may be condemned even absent proof that it resulted in higher prices.

C. The Commission carefully considered petitioner's proffered
"arocompetitive” justifications for its restrictions, and properly found
them lacking. The Cammission found that petitioner's disclosure
reguirements do not, in fact, result in more information to consumers,
and found no basis for petitioner's contention that a ban on guality
claims was necessary to avoid deception. Unlike the carefully tailored
state restrictions that this Court has accepted in the context of First
Armendment challenges, petitioner banned broad categories of
advertising without regard to whether the banned claims were truthful or
nondeceptive, The Commission groperly rejected such a blanket
restriction on information that consumers desire as an unreasonable
restraint of trade.

0. Given the Commission's findings concerning the actual anticompetitive
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effects of petitioner's restraint, it was not required to engage in a furthe-
analysis of market power. It nevertheless did so, concluding first that
petitionar has the ability to reguire members to adheare to its advertising
restrictions {due tc the high value placed on membership), and second
that petitioner has the power to inflict the anticompetitive effects of
those restrictions on California consumers. It also pointed to the
sybstantial percentage of California dentists who comply with petitioner's
restrictions, as well as substantizl barriers to sufficient entry of new
dentists. Those findings were sulficient for this case; the Commission
was not required to engage in elaborate industry analysis that may be
required in other contexts, such as merger cases.

ARGUMENT

I. THE COMMISSION PROPERLY EXERCISED JURISDICTION OVER
PETITIONER BECAUSE ITS ACTIVITIES, IN SUBSTANTIAL PART,
PROVIDE PECUNIARY BENEFITS FOR ITS MEMBERS

Congress has empowered the FTC to prevent "persons, partnerships, or
corparations” from engaging in unfair methods of competition and unfair
or cecgptive acts and practices in or affecting commerge, 15 U.S5.C. 45
{(a)(2). The FTC Act defines "corporation™ broadly, in Section 4, to
inciude not only cornpanies with capital stock, but also "any company,
trust, so-cailed Massachusetts trust, cr association, incorporated or
unincorporated, without shares of capital or capital stock or certificates
of interest, * * * which is organized to carry on business for its own
profit or that of its members.” 15 U.5.C. 44, In this case, the FTC,
apolying its longstanding administrative interpretation of Section 4, _
properly concluded that petitioner is subject to the FTC Act's reach 2s an
association "organized to carry on business for [the] profit * * * of its
members" because a substantial part of its activities "engender a
pecuniary beneafit® for its profit-seeking members. Pet. App. 4%a, 51a-
52a.

A. The Text, Legislative History, and Enforcement History of the
FTC Act Support the Commission’s Exercise of Jurisdiction Over
Nonprofit Associations That Engender Pecuniary Benefits For
Their Membars

The tex: of the FTC Act shows a congressional purpose to grant the FTC
broad authority over campanies and associations. The language of
Section 4 is expansive, 5ect|::rr1 4 extends the ordinary meaning of .
"corporaticn” to include “any” association ' Grgamzed to carry on
business for its own profit or that of its members," even if
unincorparated and lacking such hallmarks of a proflt =making enterpnse
as "shares of capital ar capitai stock or certificates of interest.” As long
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as the association carries on business "for [the| profit * * = of its
members," it is subject to the Act's prehibition against unfair methods of
competition. 15 U.5.C. £4.

The pivotal question in this case is whether an association may be said to
waork for the "profit" of its members, even iIf it does not distriblte
earnings to them. Petitioner argues (Br. 19-21} that Section 4 uses the
term "profit” in the limitaed sense of the "excess of revenusas over
investment or expenses.”" Thus, it contends, to be within the reach of the
FTC Act, an association must itself earn and pay such "profits" {l.e,, tha
excass of (ks own revenueas over expenses) to its meambers.

Even if the Act did use the term "profit" in the {imited sense of the
excess of revenues over expenses, that would not advance petitioner's
jurisdictional argument. Petitioner's activities are intended to, and do,
increase the revenues and decrease the expensas of its members, who
are "independent competing entrepreneurs” (Arizona v. Maricopa County
Med. Soc'y, 457 U.S. 332, 357 (1932}). Petitloner's activities help its
members achieve profitability, Thus, petitiorner carries on business for its
members' "profit," even if it dees not distribute its own earnings to them.
Nothing in togic or tha text of Section 4 suggests that the only way an
crganization may carry on business to help its members achieve profits
is to distribute [ts awn earnings to the members,

Moreover, "profit" is, and long has been, commonly used to refer more
broadly to economic benefit, When the FTC Act was passed in 1514, 3
standard dictionary defined "profit" to include "[alccession of good;
valuable rasults; useful consequences; avail; gain; as, an office of

2 S. Rapalje & R, Lawirence, A Dictionary of American and English Law
1020 {1883) ("In its primary sense, profit signifies advantage or gain in
money or in money's worth."), Modern definitions are similar, See
Webster's Third New Internationz| Dictionary 1811 {def. 2} (1986). And
Congress has frequently used "profit" and "for profit” in statutes to refer
to pecuniary benefit generally, rather than in the limited sense of the
excess of earnings over expenses and investment.’® The language of
Section 4 thus comfortably reaches asscciations that work for their
profit-seeking members' econemic benefit, even if they do not distribute
Earnings to the memoers.

Petiticner submits (Br. 21 n.5) that any "genuine nonprofit entity" should
be cutside the reach of the Act.qﬁ "genuine nonprofit entity,” howeaver,
may weil conduct activities that are intended to be, and are, for the
economic benefit of its members. Trade associations, for example,
freguently work to advance their members’ economic interests and
provide them with benefits of substantial value, even though such
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asscciations are genuinely nonprofit in that their revenues are not
cistributed ¢ their members, and even though such entities (like
petiticner) may be entitled to cxemption from federal incorme tax under

26 U.S.C. 501{z)6), L0

The lecislative history of the FTC Act demonstrates, moreover, that
Congress considered the coverage of nonprofit associations (especially,
nonprofit associations of entrepreneurs) and decidec to include such
entities within the Act's reach, Wher Congress was considering
legislation to replace the Bureau of Corporations with the Federal Trade
Commission, both the House and the Senate tnitially passed bills that
would have definad "corporation” to refer only to incarporated, jeint-
stock, and share-capital companies arganized to carry on bhusingss for
profit. See H.R. Conf. Rep. No. 1142, 63d Cong., 2d Sess. 11, 14 (19143,
Two days after the Senate passed its version of the legislation, Bureau of
Corporations Commissioner Davies wrote to Senator Newlands, the bill's
sponsor and a member of the Conference Committee, expressing
concern about its definition of "carporation.”" Davies explained that the
bill would prevent the new Commissien from acting against trade
associations that "purport tc be organized not for profit,” and that,
zlthough "[a)s to some of the things done by these associations, no
guestion as to their propriety can be raised,” such associations
nanetheless "furnish convenient vehicles for common understandings
loaking to the limitation of cutput and the fixing of prices contrary to the

law, "1 The Conference Committee subsequently revised the definition
of "corporation” in Section 4 specifically to include associations tacking
capital stock that are organized to carry on business for their own profit
or that of their members. Id. at 3, That alteration of the statutory text
shows that Congress intended the Act toc reach nonprofit entities,
including trade associations, if they work to advance their members’
gconamic interesis,

The FTC and the courts have consistantly read the FTC Act in conformity
with Congress's intent to cover trade associations advancing the
economic interests of their members, From its earliest days, the FTC has
exercised its jurisdiction over anticompetitive practices by nonprofit
2ssociations whose activities provided substantial economic benefits to
their for-profit members' businesses, even though the associations did
not themsefves engage in manufacturinrg or retailing, and did not

distribute earnings to members.('2} The courts scon confirmed that "[t]
he language of the act affords ng-support for the thought that
individuals, partnerships, and crporations can escape restraint, under
the act, from combining in the use of unfair methods of competition,
merely because they employ as a medium therefor an unincorporated
voluntary association, without capital and not itself engaged in
commercial Business.” MNational Harness Mirs, Ass'n v, F1C, 268 F, 705,
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700 (6th Cir. 1920}, see alsp Chamber of Commerce v. FTC, 13 F.2d
673, 684 (8th Cir. 1526}, Foliowing these decisive early rulings, the FTC
and reviewing courts (including this Court) have cons’stently acted on
the urderstanding that nonprcfit trade asscciat’ ons are within the FTC's

jurisdiction.!13) Mare recently, when the FTC took action against
nonprofit association for misrepresenting that no scientific evidence
lirkeod cholestersl in eggs to increased risk of cardiovascular dizaase, the
Seventh Circuit held that the group, which was “formed to promote the
general interests of the egg industry,” came withir the definition of
"corporation™ in Section 4 because it "was organized for the profit of the
eqqg incustry, even though it pursues that profit indirectiy.” FTC v.
MNational Cdmm'n_on Egg Nutritien, 517 F.24 485, 487-488 {1975)

(internal cuotation marks omitted), cert, denied, 426 U.5. 913 (1976).
(14) .

Despite that lengthy history of FTC enforcement actiors {upheld by the
courtsy ageinst nenprofit arganizations, petitioner argues {Br. 24-25)
thet Congress's failure to act on a proposed amendment to the FTC Act
in 1977 demonstrates that Congress did not intend, in 1914, to bring
such organizations within the reach of the Act. This Court has frequently
characterized such reliance on congressional inaction as "a particularly
dangeious ground on which to rest an interpretation of a prior statute.”
Central Bank v. First Interstate Bank, 511 U.5. 164, 187 (1994); see FTC
v. Cean Foods Co., 384 U.5, 597, 608-611 (1966). Congress's failure to
take action on the 1977 proposal in fact reveals little 2hout the matter at
hand, because that oroposal would have given the FTC jurisdiction even
over wholly charitable institutions; the Act, as amended, would not have
been limitec to nonprofit institutions that advance their members' .

pecuniary interests. (1%} Congress may have declined to amend the Act
because it was satisfied with the existing state of the case iaw, which
{then as row) allowed the FTC to exercise jurisdiction over ronprofit
associations such as petitioner that advance their members' pecuniary
interests (even if they do not distribute sarnings to members), but not

aver wholly charitable institutions, 18’ Accordingly, no reliable guidance
can be gleaned from Congress's failure to enact legistation in 1977, Cf,
Cansumer Prod, Safety Comm'n v. GTE Sylvania, Inc., 447 U.S, 102,
116-120 (1980); United States v. Southwestern Cable Cc., 392 U.5.
157, 170 (1968).

B. There Is No Basis In The Statute For A "Professional
Association” Exemption ”

Petitioner argues (Br, 16) that, even if some nonprofit entitles advancing

members' econamic interests {such as associations of autemobile dezlers
- or retail grocers) fall within the reach of the FTC Act, professicnal
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associations like itself nonetheless do not. The text of the statute,
however, will not support any implied, blanket "professional association”
exceplion. A voluntaiy nongrofit associatior of professionais may be
organized {and legitimately so) to advance its members' economic
interests even if it also engages in public sarvice activities and
monitoring of ts members' ethics. Many associations of professionals (as
well as other entrepreneurs) cngage in both kinds of activities. See, a.g.,
National Soc'y of Prof. Eng'rs v. United States, 435 U.5. 679, 682
(1978). As the Court explained in Galdfar v. Virginia_State Bar, 421
U.S. 773, 788 (1975}, it is "no disparagement of * * * a profession to
acknowledge that it has [a] business aspect.” Dentists no less than
industrialists may come togcther in a voluntary nonprofit association to
advance their ecanomic interests as a group. it is also difficult to see
how any clear line could be drawn between classas of "professionals” and
"nan-professionals” for the purpose of defining the FTC's jurisdiction.

Petitioner suggests {Br. 24) that Congress must have intended to
exclude professional associations from the FTC Act's reach because the
professions were not regarded as subject to the antitrust faws when the
Act was passed. This Court In Geldfarh rejected the similar argument
that the business activities of "learned professions™ were beyond the
Sherman Act's reach because such professions were not regarded as
"trade or commerce” when that Act was enacted. 421 U.5, at 787-7848.
Given the broad language of coverage used in Section 4 of the FTC Act,
its reach cannot be frozen by assumptions in 1914 any more than the
Sherman Act has been confined by assumptions extant in 1890. And
whether or not Congress contemplated at its enactment that the FTC Act
{or the Sherman Act) would be used against organizations of
professzionals such as dentists and lawyers, this Court "freqguently has
cbserved that a statute is not to be confined to the particular
applications contemplated by the legislators.” Diamand v. Chakrabarty,
447 UG, 303, 315 (1980) (internal quotation marks, brackets, and
ellipsis omitted).

Since this Court made clear in Geldfarb that combinations of
professionals in restraint of trade are indeed subject to the antitrust
|laws, the FTC has consistently acted to protect the public from
anticompetitive practices of professional associations. It has brought
enforcement actions against organizations that were fixing or stabilizing

;:lrie:es,{:-”J thwarting cost containment pmgrams,“—gj and blocking the

development of health maintenance organizations.!3¥) It has also acted
against deceptive advertising and promeotion by professional _
associations, such as misrepresentation of their members' expertise L29)
Petitioner's submission that such organizations are exempt from the FTC
Act would deprive tha public of the important consumer protection
pravided by Section 5 against such unfair competitian and deceptive
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practicas, 2]
C. The Commission's Construction Of Its Jurisdiction Under The

FTC Act Is Entitled To Deference, And Its Application Of That
Construction In This Case Was Proper

For the reasons we have stated, the text of the FTC Act dces not support
a construction exempting all nonp:rofit {or professional) associations. Ak a
minimum, the fext does not compel such a constructicn. Since the waord
"orofit" is capable of the construction that the FTC has placed on it -
encompassing the sitvation in which a nonprofit organization works to
advance its members' econgmic interests, even if it does not distribute
earnings to them - that construction is entitled to deference, Chevron
U.S.A, Inc, v. Natural Resources Defense Council, Inc., 467 UJ.S. 837,
842-844 {1934); Mississippi Power & Light Co. v, Mississippi ex rel,
Moore, 487 U.5, 354, 380-382 (1988) (Scalia, 1., concurring) (Chevron
deference applicable to agency's interpretation of its own statutory
authority or jurisdiction); see, g.g., NLRB v, Town & Country Elec., Inc..
516 U.5. 85, B9 {1995) (deferring to NLRB's interpretation of who is
"employee™ coverad by National Labor Relations Act). Deference is
particulariy appropriate because the FTC has consistently acted on the
view that Section 5 reacheas such nonprofit associations since shortly
after the FTC Act was passed. See p. --, supra; Zenith Radio Corp. v.
United States, 437 1.5, 443, 457-458 {1978).

It bears emphasis that the Comimission does not read the FTC Act as
reaching all nonprofit associations but {consistent with the Act's
requirement of "profit”) only those crganizations "whose activities
angerder a pecuniary banefit to [their] members i [those] activit]ies
are] a substantial part of the total activities of the organization, rather
than rmerely incidental to some non-commercial activity." Pet. App. 493
{guoting American Med. Ass'n, 94 F.T.C. /01, 983 (1979}, aff'd, 638
F.2d 443 (2d Cir. 1980), aff'd by an equally divided Court, 455 U.5. 676
{1982) {AMA)):124) see also College Football Ass'n, 117 F.T.C. 971,
1000-1008 (1994 (FTC's determination that it lacked jurisdiction over
nonprofit organization engaged in commercial activity for its membears'
benefit because its members were not profit-seeking}. There is no basis,
therefore, for the suggestion that the FTC's reading of the Act will
expand its jurisdiction beyaond its proper reach, to the realm of

eleemosynary institutions.{23! Rather, the Commission has sensibly read
the Act as permitting it to intervene when a nonprofit entity advances its
members' economic intereste inthe commercial world., -

Petitioner's argument {Br. 19) that it fails cutside the statute's reach

because its "main purpose" is to promcte dental health lacks textual
support. The statute applies by its terms to entities that conduct
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business for the profit of their members, anc makes no excestion for
nnes that alsg conduct activit'es for the benefit of the pubkic.
Furthermaore, drawing a jurisdictional line based on an association's
"orimary” purpese would create sericus difficulties as to Ehe aroper
classification of an organization's activities (particularly those with both
public and private benefits) as well as the weights to be assigned to
them (e.g., weichirg by amount of expenciture or by degrae of
pecuniary benefit confarred). Such a line could also allow an association
to evade jurisdiction through creative accounting classifications of its
expenditures. The FTC was therefore justified in construing the Act's
reach to turn on the existence of a substantial pecuniary benefit £o an
organization's members, rather than on the nature of its primary
activities.

The record also amply supports the FTC's application of that standard in
this case. Given petitioner's emphasis cn the economic benefits that it
provides to its members (see pp. ---, supraj, the services that it offers in
competition with for-profit businesses {including training programs, job
placement, legal services, and low-cost insurance through its for-profit
subsidiaries) {see p. ---, supra; J.A. 20-23), and its lobbying on behalf of
its members' pocketbook issues ([bid.), there is substantial evidence to
support the FTC's conclusion that petitioner provides [ts mambers with
substantial "pecuniary benefits." Accordingly, the FTC properly cencluded
that petitioner Is subject to the Act.

II. THE COMMISSION CORRECTLY CONCLUDED THAT
PETITIONER'S ADVERTISING RESTRICTIONS CONSTITUTE AN
UNREASONABLE RESTRAINT OF TRADE

Section 1 of the Shermanr Act, 15 U.S.C. L, prehibits unreasaonable
restraints of trade, Sez Standard Oil Co. v. United States, 221 U.5. 1, 65
(1811). Restraints that "always or almost diways tend to restrict
competition and decrease gutput" are ceemed unrezsonable per se,
Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co.,
472 U.5, 284, 289-290 (1985); see Nerthern Pacific R, v. United States,
356 U.5. 1, 5 {1958}, Other restraints are subject to the "rule of reason,”
reason,” which seeks to distingulsh between a restraint that "merely
requlates and perhaps thereby promotes competition” and one that "may
suppress or even destroy competition.” Continental T.V., Inc. v. GTE
Sylvania, Inc., 433 U.S. 36, 49 n.15 (1977) {internal quotation marks
omitted). In all cases, however, the purpose of the antitrust inguiry is "to
form a judgment about the competitive significance of the restraint.
NCAA v. Board of Regents, 468 U.S. 85, 103 {1984} {internal quotation
marks omitted). :

In this case, the Commission carefully examined petitioner's restraints in
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light o their surrcunding circumstances and an extensive factual record
that had been ccmpited about their actual effect. Pat. App. 73a-92a. It
found that petitioner appelied its advertising rules to ban systematicaly a
"vast" range of advertising valued by censumers, depriving them of
truthful, nondeceptive informaticn ahout the price and quality of dental
services, [d. at 74a. Tt also concluded that the restraints significantly
interfered with the proper functioning of the market and were therefore
anticompetitive. Id. at 78a. Although the Commission fecund it
unnecessary to guantify the precise consumer injury caused by these
restrictions, it sufficiently considered pertinent factors under the rule of
reason, including market impac: pewer the ostensibly procompetitive

(consideration of same factars by court of appeals). (4%

Petitioner's primary complaint (Br. 38, 42) is that the Commission failed
to make a detailed inquiry into market strecture and inko its market
power. In fact, the Commission {and the court of appeals) did examine
markeat power, and found that petitioner had the ability to withhold “rom
consumers the valuable information that they seek about dentists’ prices
and services, See Pet, App. 23a-24a, 7%9a. The Commissiaon’s analysis in
this case followed the Courl's teachings that the rute of reason may
properly be tailored to the circumstances of each case, and does not
necessarily require a "detailed market analysis" in every instance. See
FTC v. Indiana Fed'n of Denrtists, 476 U.S. 447, 460 (1986) (IED). By
insisting on what it kerms a "fuil rule of reasen” analysis in cases such as
the present one -- including the detailed analysis of matters such as the
structure of iocal gecgraphic markets -- petitioner would interpose
unjustified barriers to the adjudication of antitrust claims by the
Commission and the federal courts, Although an informed fudgment
about an arrangement's likely competitive effects may in somsa cases
require elaborate efforts to delineate market, boundaries, na such delail
was neaded here to find a substantial restraint an competition.
Petiticner's ather objections to the FTC's analysis are all attacks on the
Commission's factual determinations, which (as the court of appeals
ruled, Pet. App. 20a-24a) are amply supparted by tne record.

A. The Commission's Analysis In This Case Was Consistent With
This Court’s Decisions, Holding That The Rule Of Reason Requires
A Careful Yet Flexible Inquiry Into Competitive Effects, Tailored
To The Circumstances Of Each Case

Antitrust tribunals apply the ruie‘fof reason to evaiuate the competitive
significance of a wide variety of business and trade association practices,
which can vary greatly in their complexity, purpose, and effect. For this.
reason -- and in keeping with its commaon law origins -- the rule of
reasan is "used to give the [antitrust laws] both flexibility and definition.”
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MNatioral Scc'y o Prof, Eng'rs v, United States, 435 4.5, 679, 688

(19?8].{253' The Court has emphasized the flexibility of the rule of reason
on several occasions, and hos instructed that the requirernents of
analysis under the rule vary according to the circumstances presented.
For example, in NCAA, supre, the Court declined to apply the per s2 rule,
but invalidated without detailad market analysis the NCAA's restrictions
on tetevising foothzll games under the rule of reason. The Court rejected
on both legat and factual grounds the NCAA's argument that its television
plan could not be condemned under the rule of reason because it lacked
market power,

As a matter of law, the absence of proof of market power does
not justify a naked restriction on price or cutput, To the
cortrary, when there is an agreement rnot to compete in terms
of price or cutput, "no elaborate industry analysis is requirad to
dermnonstrate the anticompetitive character of such an
agreement.”

468 .5, at 109 {gucting Prof. Eng'is, 435 U.5. at 692).

The Court took a similar approach to rule of reason analysis in IFD,
supra, a case quite similar to the present one. There, a state asscriation
of dentists had agreed not to provide copies of dental x-rays to insurers,
who sought to use them to assess the propriety of the dentists' services
and charges. see 476 U5, gt 443-450. The Court rejected argurments in
support of the agreement similar to the ones petitioner advances here --
namely, "that the Commissian's findings were inadequate because of its
failure both to offer a precise definition of the markeat in which the :
Federaticn was atleged to have restrained competition and to establish
that the Federation had the power to restrain competition in that

x-rays did not amount to a per se illegal bovcott, it nevertheless ruled
that "[alpplication of the Ruie of Reason to these facts is not a matter of
any great difficulty,” in light of the nature of the restraint and the
Commission's finding of actual effects on competition. Id. at 459,

In so ruting, the Court made two points about the role of market power
evidence in rule of reason cases. First, some restraints are unlawful
under the rule of reasen without any proof of market power at all:
"absence of proof of market power does not justify a naked restriction on
crice or output." IFD, 476 U.5, at 460 (quoting NCAA, 468 .S, at 103).
Second, other restraints may besshown to be unlawful without extensive
rmarket power analysis. As the Court explained, "even if the restriction
imposed by the Federation [was] not sufficiently 'maked' to call this
principle [condemnation without proof of market power] into play, the
Commission's failure to engage in detailed market analysis [was] not
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fatal to its finding of a violetion of the Rule of Reason.” Ibid. The Court
reasoned that "Federation dentists constituted heavy majorities of the
practic’ng dentists" and that insurers werc actuzlly unable to cbtain x-
rays, ihid., and, therefore, that the restraint "had adverse effects on
competition," id. at 461, The Court further reasoned that, even if the
purpose of obtaining x-rays was to minimize costs, the restraint was
"likely erough to disrupt the proper functioning of the price-setting
mechanism of the market that it may be cocndemned absent proof that it
resulted in higher prices.” 1d. at 461-462,

In the present case, the Commission hewed closely to this analysis and
tc the Court's teachings "that the rule of reason contemplates a flexibie
enquiry, examining a chal'enged restraint in the detail necessary to
understand its competitive effect.” Pet. App. 74a (citing NCAA, 468 U.5.
at 103-110) {emphasis added). The Commission referred to its rule of
reason analysis as "simple and shart” (ibid.), which it was, in comparison
to the-lengthier analysis that may be needed In (for example) a merger
case, where it may be necessary to delineate numercus gecgraphic
markets. But the Commission - which has extensive experience with the
effects of advertising restrictions -- reached its finding of a violation of
Section 5 only after a careful assessment of the record regarding the
actual and likely effects of petitioner’'s highly restrictive advertising rules
on consumers of dental services in Callfornia. See id. at 74a-84a. Based
on its finding that "the general proposition regarding the importance of
advertising to competition carries over to the instant situation,” ibid,, the
Commission reasonably concluded that petitioner's restrictions on
advertising had adverse effects on competitlon, for an agreement that
"limit[s] consumer choice by impeding the 'ordinary give and take of the
marketplace’ cannot be sustained under the Rule of Reason.” IED, 476

1.5, at 459 (quoting Prof. Eng'rs, 435 U.S. at 592),(2¢)

Petitioner {(Br. 27, 45-46) and amicus NCAA {Br. 11-12) go far afield in
urging the Court to establish the contours of the analysis required under
the rule of reason for all possible cases. All that is at issue here is
whether the restraints on advertising in this case required a more
extansive analysis than the Commission afforded them. In asserting the
nead for a "full rule of reason analysis," petitionar would have the Court
require an exhaustive market analysis whenever an antitrust tribunal
applies the rule of reasaon (outside some ill-defined class of restraints in
which it concedes that a "quick look” is sufficient, Br. 31). Such a rigid
requirement is not required by this Court's precedents, however, and can
stand only @s an unnecessary roadblock to a measured and sensibfé
application of the antitrust laws, especially in contexts tike the present
case, involving extansive suppression of information that consumers find

highly usefy),i42)
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B. The Commisston Properiy Found, Based On Substantial
Evidence, That Petitioner's Advertising Restrictions Had
Anticompetitive Effects.

The Commission engaged in an extensive analysis of the effects of
petitioner's advertising restrictions, and concluded that they harmed
competition oy "depriviing] consumers of information they vaiue and of
healthy competition for thaeir patronage.” Pet. App, 78a; see aiso id. at
S55a-60a, 63a-67a, 74-77a. That conclusion was based on two
intermediate findings. First, the Commilssion found that the actual affect
of petitioner's restrictions was Lo suppress a vast range of truthful and
nondeceptive advertising, Secand, it found tha: the restraints were
harmful to consumers of dental services, bacause the advertising thak
was suppressed would have been useful ko them in making choices asout
dental services. Those conclusions are fully supported by the record.

1. As detailed above (pp. ---, supra), the Commission amassed an
extensive record of the ways in which petitioner foreclosed its members
from providing useful information about price and quality to consumers.
Based on that record, the Commission cancluded that petitioner had
"effactively preclude[d] its members from making low fee or across-tha-
hoard discount claims.” Pet. App. G3a. It also found that "[tihe nonprice
advertising CDA prohibits is vast,” and that petiticner had, in practice
"orohibit[ed] all guality claims.” 1d. at 74a-75a.

These we. |-supported factual findings refute any notion rthat petitioner's
onerous cisclosure reguirements, in particular, could have had the effect
of "giv[ing] consumers more information, not less" (Pet. Br, 34).
Although petitioner's policy concerning the advertising of discounts is
superficially couched in terms of disclosure requirements, the
Commission found that the actual effect of such reguiremants was
"prohibitive” of across-the-board discount advertising. Pet. App. 66a-
73, 853-86a. In reaching that factual finding, the Commission employed
its expertise - developed in its dual function of protecting consumers
against deceptive practices and preventing anticompetitive acis - in
evaluating the practical effact of disclosure reguirements. As petitionar
points out (Br. 34-35%, there are circumstances in which disciosure
requirements are highly beneficlal to consumers, and the FTC does in
some cgses mandate disclosuras to prevent consumer deception. But the
FTC is aware (as is this Court, see Morales v. Trans World Airlines, 504
U.S. 374, 389-390 (1992}), that excessively burdensome disclosure
requirements can have the "paradoxical effect” of stifling information
that might benefit consumers, Sge Pet. App. 66a. The FTC is often called
upon to make practicai judgments about the actual or likely effects of
disclosure requirements, and it properly congluded in this case that
petitioner's requirements weare o onerous that they operated in actual

| Y PR O <IN P St S NI U U | U AP I E— [l o BN 2]



[t | I IPIFY B [ O e B e SRR el W T e T e s et e S —) iy = eoan ol Y

cffect gs a "bBroad ban" on discount advertising, Id. ét 67a. Indeed,
petitioner appears to concede (Br. 36) the Lnreasonzbleness of its
requirement that across-the-board discounts on all dental procedores ge

accompanied by the fulf litany of mandated dizclosureg, (28

2. The Commission 2130 addressed at [ength the significance to
consumers of petitioner's restraints. It was not fust the fact that
dissemination of truthful information was forbidden, but particularky the
kind of advertising banned -- relating to the price and quality of service
offered -- that concerned the Commission. As the Court has emphasized,
advertlsing "performs an indispensable moie in the allocation of resources
in a free enterprise system." Bates v. State Bar of Arizona, 432 U.S. 380,
364 (1977); see aisc Virginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Counci:, [nec., 425 U.S. 748, 765 (1976), AMA, 94 F.T.C. at
1004; Massachusetts Bd. of Registration in Optometry, 110 F.T.C. 549
{1988); American_Dental Ass'n, 94 F.T.C. 403, 405-406 (1979),
modified, 100 F.T.C. 448 {1981).

On the facts of this case, the Commission found fully appiicable the weill-
established importance of price and guality advertising to consumers,
Advertising, it found, "is important te consumers of dental services and
plays a significant role in the market for dental services.” Pet. App. 60a;
see [d. at 7Ba. Those findings by the Commission echo those of the ALJ,
who concluded that petitioner's "conspiracy has injured those consumers
who rely on advertising to choose dentists.” Id. at 261a. The record
showed that advertisements highlighting low or discount prices, comfort
and gentleness in the provision of dental services, or both were effective
in attracting consumers {and much more effective than "generic
advertising without comparative quality or price claims"), demonstrating

the importance of such information to consumers. 1d. at 77a.t2%)
Accordingly, the Commission properly found that information about price
as well as "quality and sensitivity to fears is important to consumers and
determines, in part, a patient's selection of a particuiar dentist,” 1d. at
76a-77a. :

Petitioner attempts to minimize the competitive significance of some of
the banned ads. It argues, for example (Br. 36-37), that discount
advertising conveys "negligible informational content.” The short answer
to such cententions is that, in a free-market economy, it is generally up
to consumers to decide what information is useful and what is not. See
generally N. Averitt & R. Lande, Consumer Sovereignty: A Unified Theory
of Antitrust and Consumer Protection Law, 65 Antitrust L.1., No. 3,.at
713 (Spring 1997). The advertising of discounted prices and references
te "affordable fees" can signal to the consumer the potential availability.

of cost savings, which can then be investigated further (32} Similarly,
claims about quality of service, although dismissed by petitioner as
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"subjective™ {Br. 407, may convey useful infermation concerning the
attitudes and approach af the dentist -- such as commitment o
punctuality, to uhdersianding the patient's arxieties, or simpiy to
croviding high-guality care. As this Cowrt has recognized, advertising can
Benefit consumers even if iz requires furcher inquiry. See Morales, S04
1J.5. at 388-389 (noting utility of advertisements for discounted air
fares); Prof. Eng'rs, 435 U.5. at 692-5693 {rejecting argument that
“innerently imprecise” pricing information was of no value to
consumers). Petiticner "is not entitled to pre-empt the working of the
market by deciding for itself that its [members’ patients] do not need
that which they demand.” IFD, 476 U.5. at 462,

3. The Commission's conclusicns in this case are consistent with long-
pbserved effects of advertising restrictions: they "increase the difficulty
of discovering the lowest cost seller of acceptable ability[, and] * * *
[reduce] the incentive te price competitively.” Bates, 4323 U.5. at 377-
578. As the Commission alsc noted, the importance of advertising
“attaches not cnly to price information, but to all material aspects of the
transaction,” including quality, Pet. App. 5%a. Although the Commission
found it unnacessary to "guantify[] the increase in price or reduction in
output occasioned by these restraints” {id. at 78a), &5 conciusion that
these results would ensue is supported by both the record and by
"eommon sense and economic theary, upon both of which the FTC may
reasonably rely." IFD, 476 U.5. at 456. Moregver, as this Court stressed
in IFD, the market may be deemed harmed by concerted, artificial
suppression of information even without direct preof of effects on prices:

A concerted and effective effort to withhold {or make more
costly) information desired by consumers for the purpose of
determining whether a particular purchase is cost justified (s
iikely encugh to disrupt the proper functioning of the price-
setting mechanism of the market that it may be condemned
even absent proof that it resulted in higher prices.

Id. at 461-462.031) Accordingly, the FTC's conclusion that petitioner’s
advertising restraints had anticcmpetitive effects is fully consistent with
this Court's decisions and supported by the record.

C. The Commission Properly Found That the Restraints Lack Any
Plausible Procompetitive Justification

Cantrary to petitioner's COI'ItEI"ItP@I"I the FTC did not end its rule of reason
ingquiry once it determined that petH:u::ner s restraints on truthful,
nondeceptive advartisements had an anticompetitive effect. Rather,
consistent with this Court's instructions about rule of reason analysis
(IFD, 476 U.5. at 459; Prof. Eng'rs, 435 U.5. at 693-695), the FTC
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car=fully considered petitioner's cantentions that its advertising
restrictions have procompetitive effects, See Pet. App. B£a-90a. The FTC
fully recagnizes that self-regulatior by professional organizatons "may
serye to regulate and promote ™ * ¥ competition” by preventing
deceptive practices. See Prof,_Eng'rs, 435 U.5, at 96, I alsc
ackncwledged in this case that "the prevention of faise and misleading
advertising is indeed a laudasle purpose.” Pet. App. 84a. It found,
howewvear, that petitioner's advertising bans were not tailored to that
puroose, but instead "swept aside” price end guality advertising with
"broad strokes,” without regard to its potential for deception. [d. at 89a.

Before this Court, petitioner makes two principal arguments, neither of
which has merit, With respect to price advertising, the scle
procompetitive thaory petitioner advances is that its disclosure
requirements for advertising discounts will increase the amount of
information provided to consumers. {Petitionar appears tc make no
argument in defense of its prohibition against comparative advertising
claims such as "low fees" and "reasonable fees.") Because of that
potential for increased information, petitioner maintains (Br, 3£-30) that
a more detailed analysis of its restrictions was required. Whatever might
be the merits of such a contantion where disclosure requirements rezlly
do have a procompetitive potential, it cannot be sustained in this case,
where {as we have explained), the FTC, emplaying its expertisa in such
matters, found that the actual effect of petitioner's onerous disclosure
requirements, as they have been interpreted and enforced, is to
suppress all across-the-board discounting claims. See pp. -, supra. The
FTC therefore rejected petitioner's asserted procompebitive justification

for its restraint only after finding it factually unsupportable, (34

With respect to its restrictions on quality claims, petitioner submits {(Br.
38-39) that it may ban ali such claims because they are "potentially
misieading."” This Cour: has suggested that some quality claims by
professionals about performance may well be misleading and may
therefore be restricted. See Bates, 433 U.S. at 366, 383-384. The Court
has not held, however, that all quality claims by professionals -- even
claims that do not relate directly to the gquality of performance, such as
promises of punctuality and offers of a comfortabie environmeant,
designed to dispet anxiety about visiting the denfist (p. --, supra) -- are
nacessarily misleading. Indeed, Bates warned of the potential of
overbroad advertising restrictions usad to "perpetuate the market
position of established [market participants].” Id. at 377-378. The Court
has alse admonished, with respact to state regulation of marketing. by
professionals, that "the frae flow of commercial information is vaiuable
enough to justify imposing on would-be regulators the costs of
distinguishing the truthful from the false, the helpful from the
misleading, and the harmiess from the harmful." Shapero v. Kentucky
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Bar Ass'n, 486 UU.5. 466, 478 (1288) (internal quetation marks cmittad),
That admonition is even moaore apt in the context of industry self-
regurlation, where the body imposing reskrictions lacks full pubiic
accountabiity and may be subject to incentives to adopt approaches that
restrict campetition.

Ir the present case, drawing distinctions between deceptive and
nondeceptive advertising is precisely what petitioner did not do. Instead,
it imposed blanket bans on useful advertising claims without regard to
whether they were truthful or deceptive. Furthermore, although it had
every gpportunity to do so, petitioner made no effort to show any basis
on which a prephylactic restraint might be justified, such as a history of
abuse or feise and deceptive advertisements that could not he effectively
preventaed by 2 more narrowly tailored rule, Cf. Florida Bar v. Went For
It, Inc., 515 U.5. 618, 626-628 (1995). The Commission alsa expressly
allowed petitioner to enforce "reasonable ethical guidelinas * * * with
respect to representations that [petitioner] reasonably believes would be
false or deceptive.” Pet. App. 30a. Generalized arguments about the
procompetitive benefits of suppressing false and deceptive advertising
therefore cannot sustain petitioner's overbroad restrictions.

P. The Commission's Market Power Analysis Of Petitioner's
Restraints Was Appropriate

Ir light of the Commission’s conclusions regarding the anti-competitive
effects of petitioner's advertising restrictions, it did not find it necessary
to perform an elaborate structural analysis of the markets in which
petitioner's members conduct business, Pet, App. 78a. As the
Commission ncted, this Court "has indicatad that when a court finds
actual anticompetitive effects, no detailed examination is necessary o
Nevertheless, the Commission did examine market pawer, and it had an
ample basis on which to conclude that petitioner had the ability "to
impose the costs of its anticompetitive restrictions on California
consumers of dental services," id. at 84a, which was the relevant
detarmination.

The facts supporting that determination are straightforward. Fully 75%
of Califernia’s practicing dentists {and 90% in one region} are members
of petitioner.@ Fat. App. 82a. The Commission found substantial
barriers to entry and few close substitutes for the services offered by

petitioner's members, Id. at 82a-83a.43%) It also found that petitioner
had the power to reguire members and aspiring members to comply with
the restrictions, because of the importance ptaced on membership by
California dentists. Id. at 80a-81a. Given those findings {which the court
of appeals upheld and which petitioner does not challenge here), the
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Commission properly concluded that corspiring members of petitioner
had the power to impose their will on the market as a whole, See g, at
gda.

The FTC was not required to appreach the issue of markst power as if
this were @ merger case. Market power analysis is not an end in itself; it
is 3 teol to heip determine whether the challenged conduct is
anticompetitive. See IFD, 476 U.5. at 460. Because the anticompetitive
potentizl of diffarent types of conduct varles, the appropriate market
power analysis varies s well. See, e.9., NCAA, 468 U.5. at 109-110;
IFD, 476 .S, at 460. Certain kinds of agreements chzilenged under
Secticn 1 of the Sharman Act require an extensive strpctural analysis
because it is not possible to reach a reasoned conclusion about the
competitive effects of such agreements without an understanding of the
rmarket context. Sce Northwest Whelesale Stationers, Inc. v, Pacific
Stationery & Printing Co., 472 U.5. at 296 (buyer cocperatives}; Tampa
Elec. Co. v. Nashville Coal Co., 365 U.5. 320, 334 (1961} (exclusive
dealing arrangements). Similarly, in merger cases, the antitrust tribunal
must predict the competitive effect of structural changes o thae market,
and s¢ the inquiry crdinarily Focuses on structural issues. By contrast, in
rases involving conduct deemed unlawful per se, there is generally no
need for market analysis because the conduct is conciusively presumed
to be anticompetitive.

Other cases fall between these two poles. NCAA, for example, involved a
restraint that the Court characterized as a naked restraint on output,
which could be condemned without an "elaborate industry analysls.” 4569
U.5. at 109, In IFD, the Court suggested that the agreement was
sufficiently anticompetitive on its face to fall within the NCAA analysis. '
476 U.S. at 480, It also made clear, however, that even if that were not
the case, a full structural analysis of the market was not required. Ibid.
In this case, the Commission and court of appeals properly relied on this
Court's teaching in IED that "the finding of actual, sustained adverse
effects on competitlon in those areas where [petitioner's] dentists
predominated, viewed in light of the reality that markets for dental
services tend to be relatively localized, is legally sufficient to support a
finding that the challenged restraint was unreasonable even in the
absence of elaborate market analysis.” 476 U.S. at 461; see also Pat.
App. 24a {court of appeals noting that advertising restrictions impased
by such "large scale professional organizations" have substantial
anticompetitive effects that can properly be condemned "without careful
market definition”) (quoting 7 P+ Areeda, Antitrust Law § 1503, at 377).
The advertising that petitioner bans informs consumers so that they may
compare competing market participants, If, as the Commission found, 3
combination comprising three-quarters of the practicing dentists in the
State adheres to strict policies banning such advertising, then cansumers
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will lack the information they desire, regardless of the acticns of cther
market participants. Accordingly, once the Commission found that the
restraint had anticompetitive effects end that petitioner could inflict
those effects on the market as a whale, it was amply justified in
concluding that petitioner "possesses the necessary market power to
impose the costs of its anticompetitive restricticns on California
consumers of dental services." Pet, App. 84a,

CONCLUSION
The judgment of the court of appeals should be affirmed.

Respectfully submitted,
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1, In the last year that petiticner explicitly reportad its public service expanditures, th'e':,r
they accounted For 73 of its annual budget 1.A. 19, Pet. App. 5Za. In the same year,
axpenses for "direct member services” were 55% u:uf petittener's budget, and
administration and indirect member cevices accountad for an additiamal 20 sercent.
Ibid.

2, Althcugh some of petitiener's lobbying has advecated measures to promote public
health, much of its lobbying has been directed at protecting members' profitability.
Thus, petitiorer has opposad legislation regarding mandatory health insurance
caverage for part-time employees and treatment of infectious and hazardous waste,
and it has supported malpractice-liability and workars' cgmaensation reforms. Pat, App.
177a-17%a.

3. One dentist testifiad that, to advertise an across-the-board discount, @ member
walld have to list his regular fees for 100=300 procedures. Pet. App. 2012, & member
of petitioner's Judicial Councll {which igresponsible for enforcing its Code of Ekhics, see
id. at a} acknowledged that to advertise an across-the-board discount in compliance
with these reguirements "would probably take two pages in Lhe (elephene book," and
that "[n]obody is going to really advertise in that fashion.” Id, at £6a. '

4. For example, petitivner disapproved advertisarmenis that offer "20% off new patients
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with this ad"; "23% discount for new patients on exam x-rdy & cleaning/ 1 couscn Jer
patiart) offer axpires 1-35-94": "20% senior citizen discount, 20% military discoant”;
and "Complete Consiuetation, Exam and ¥-rays (if neecec) * * ~ [far anly] a $1.00
charge to you and your eatlre famly with this coupon® before a cartain date. Id, at G6a-
AR7a, 90a n.25, 2002-202a, Dentists rew o an area who socught to attract patients by
afvertising a "Grand Opening Specizl $5 exam x-ray, $15 pallshing grc 40% cff dental
Creatrment,” or 3 "get acqua.nted offer” that "an initlal cavsultatlon, complete exam, any
w-rays 314 tooth dfeaning will ba done for only 35 (applles to all memaers of vour
family)" also encointered nefitioner's disapproval. Id. at 77a n.18.

5. Thus, petitioner has disapprovec such phrases as "personal quality dental cara™;
"[Wle cater to those people that demand quality, personal attenticn, and

punctuadity" (Pet. App. 204a); "you shou £n't have o wait hours or days far dental
care" {id. at 205a); "my numEar one concesh s your care and comfart”; "You'll
appreciate cur warm personal attention”; "State of the art deatal services” (id. at
208a%; "dedicated to quality dental care at low cnst"; "comprtable and personalized”;
"latest equipment end gentle, caring, techniques" {id. at 214a}; "fully madern . . .
luxuricus atmosphere” (id. at 235a); "2l of our handpiecas (drills)} are individually
autoclaved for sach and every patient"; and "highest standards in sterilization” [id. at
753). For several yearg, petitioner disallowead advertising that a dentist cffers "gentle”
care, ot "special care for sowards," and many local components continue b proscribe
such claims, [d, at /%a, 211a-2123.

6. The excerpts of the record filed by the FTC in the court of appeals include an
extensive summary of petitioner's disciplinary actions as well as a long list of the words
ard ph-ases that petitioner and its components have proscribed, See FI'C Supp. E.R.,
vol, I, Tab 2, and Vol. 1L

7. Althpugh the present case arises under Saction 5 of the FTC Act, 15 U.5.C. 45,
practices that violate Section I of the Sherman Antitrust Act, 15 A.5.C. 1, are
necessarily "unfair methnds of competition™ under Section 5, and the Commission relied
aF Sherman Act principles in addressing the merits of this case. See Peb, App. 532 n.5;
FTI¢ v. Indiana Fed'n of Dentists, 476 U5, 447, 454-455 [1<86),

B. Petitioner maintains that the AL] faund [aat its advertising restrictions had "re
impact on competition.” See Pet. Br. 2, 6-7, 13, 15, 27, 41-42; Pet, App. 24Ca. In
context, however, it appears that the ALY wes quoting the testimony of petitioner's own
expert witness, and was not adopting that testimony as his awn factual findIng. See
ibid. Indeed, the ALl nated that this wikness "has no expertise in, nor has he made any
study of, the econormtic aspects of the dental market or denkal advertising.” Id. at 244a.
Even f the AL) did credit that withess's testimany on the impact of competition (see id.
at 83a n.22}, the Commisslon rejected such a conclusior and found that competition
was harmed by petitiorer's restrictions, ihid,; see oo, --, infra, and the court of appeals
uvpheld the Commission's Anding as supported by substantial evidence, see pp. --, infra;
Fet. App. 23a-24a.

S, See, e.q., 7 WLE5.C. 12(5) A1) (defining "commeadity trading advisor™ as one wha,
"for compensatien or profit,” advises others on cemmodity trading}; 7 W.5.C. 2132(
{defining animal "dealer” as one who "for compensation or profit" delivers animais for
sale); 8 LLS.C. 1375{e)(1)(A) (Supp. I 1992 {defining 'international matchmaking
croanization" as one that offers matrimonial services "for profit"}; 18 U.S.C. 1173{a)}
{punishing one who "uses for profit” any Native American human remains without the
right of possession); 42 U.S.C. 3604{e} (punishing cne wha, "[flor prefit,” induces
anuther te sell ar rent a dwelling based on changes in raclal compasition of
reighberhood); see also 12 WS.C. 2802(4); 18 LL.S.C. 31; 18 U.5.C, 921{a)(21); 18
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J.5.C. 1466{9): 42 U.5.C. 2205(0); 30 U.S.C. 217,

10. Petitioner (Br. 20 n.4) znd amic’ {ASAZ Br. 16, ADA Br. 15 argue that, t2 gualify as
tax-exempt under Section 501{c}5), they had to satisfy that Section's réjuirement
that "mo part of [their] net earnings ® ™ = inure[; to the oenefit of ary orivate
sharehs.cer or ndividual," which (they contend} necessarily means that they do not
cperate Far the grofit of their membars, Under Section 50L{c}(563, howaver, it is
generaily permissible for & trade association’s activities to "improval] the business
conditions" of the industry as a whole, including its members, as long as such benefits
gre not confined to the association’ s members, See Matignal Muffler Dealers Ass'n v,
United States, 440 U5, 272, 482-484 (1979); MIE, Ire. v, Cormmissignear, 734 F.2d 71,
76 & n.3 {1st C:r 1984%; 26 C.F.A, 1. 501{¢)(51-1. Indeed, as Seckion SO1(c}HE) i3
confined o entities with comman buziness interests (a2 opaosed to charities, which are
coverad eisewhere), that Section prezuppaoses the promaotion of an industry's ecoromic
interasts, Furthermers, there are significant diffarences betwean the purposes and
operatian of the revenyus laws and the FTC Act. Cf. FTC v. Bunte Bros., 312 .5, 345,
353 {1941) ("Translation of an implication drawn from the soscial aspects af ane
starute to a totally different statute is treacherous business”). The fact that an entity
rmight be considered nonprofit for tax purposes does not necessarily mean that it is
outside the broad enforcement reach of the FTC Act

11. Trece Sommission Bill: Letter from the Commissioner of Corporaticrs to the
Chairmar of the Senate Comm. on Interstate Commerce, Transmitting Certain
Suggestions Felative to the Bill (H.R, 15613 to Create 2 Federal Trade Cammission,
53d Cong., =d Sess. 3 {1914],

12, %ea, p.g., FTC v, Associaticr of Flag Mirs,, 1 =.T.C. 55 (1918); FTC v. United States
Gold Leal Mirs. Asz'n, I F.T.C. 173 (1918%; FTC v, Bureau of Statistics of the Book
Paper Mfrs., 1 F.T.C. 38 (1917,

13, See, p.q., FTC v. Cament Inst., 233 LS. 683 {1948); Millinery Creator's Guild, Inz,
v. FTC, 312 U5, 469 {1841}; Fashien Criginators’ Guild v, ETC, 312 U.S. 457 [1941);
FTC v. Facific States Papar Trade Azs'n, 273 U5, 52 (1927),; Standard Container Mfrs,
Ass'n v, FTC, 119 F.2d 262 (Sth Cir, 1943, Caiiforria Lumbermen's Council v, FTC, 115
F.2d 178 (9th Cir. 1940), cart. denied, 312 .S, 709 {1941,

14, Petitianer relies keavily (Br. 16-19) on the Eighth Circuit's decision In Community
Blaad Bank w. FTC, 403 F.2d 1011 (1369}, which, it contends, suppor:s its narrow
reading of the term "profit,” That decision, however, is consistent with the zpproach to
Section 4 explained above, There the court of appeals rejected the theory that a
cormmunity blood bark -- wkich it found to be organized for "only charitable purposes” -
- tauld be said to earn "profit" by virtue of its retention of earnings "for its own self-
perpetuation or expansion.” Id. at 1016, 1022, Monetheless, the court recognized that
Section 4 does not "provice o blankak exclusion of all noaprofit" entities, 1d, &t 1017, It
ackrowledged Congress's intent to confer an the Commission Jurisdicticn over "trade
associations," and emphasized the need for an "ad hoc inguiry focusing on the facts of
the particular organization. Id. at 1017-1019, Mast significantly, it had ne occasion t@
address the status of an entity, like the present petitioner, that is organized as &
nonprofit corporation but whose activi 4&5 provide pecuniary benefits to profit- mqkmg
members. See also FTC v. Freeman Hosp., 69 F.3d 260, 264 {8th Cir. 1995
{characterizing Comnunity Blood Bank as helding that only genuine charitable
organizations are outside Section 4).

15. The proposal weould have amended the definition of "person, partnership, or
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carporation” in Section 4 "in include any individual, partnership, corporaticr, or obher
drganization or legal entity.” See H.R, 3814, 95th Cene, [1077), reprinled in Fegeral

therafore wonld have overruled the Eigath Circuit's degisizn in Carmmunity Blood Banlk,
EUEFE.

16, Compare Community Blood Bank, supra, with National Comm'n on Egg Nutrition,
suprd; see also 1577 House Hearing, supre, at 82 {testfmary v FTC Chairrman Callier
that Community Blood Bank decision "aiffirmed the Commission's jurisdiction over
nonperefit corporasions whose activities redound to the economric benefit aof their
shareholders or members™).

We also note That, in 1982, Cangress failec to pass an amendment reported out of a
Senate committee that wauid have terminated the FTCs jurisdiction over all state-
licensed prafessionals and their associations. See S, Rep. No. 451, 9761 Cong., 2d Sacs,
5-7, 34-35 (1982}, Under petitioner's logic, that refusai to take actinn cau'd be taken as
as evidence that Congress azproved of the FTC's actions in this area, especially since
the minority on the committee abservad that "the long list of FTC actions in this area is
clearly pro-consumer and pro-competitive.” Id. at 49.

17, See, g.q., FTC v. Superior Court Trial Lawyers Ass'n, 493 U.5. 411 {1330); Empire
State Pharm. Soc'y, 214 F.T.C. 152 {1951} (boycotis against thirc-party payers that
attempted to obtain tower prices for prescriptions). '

18 See, e.q., FTC v. Indiana Fed'n of Dentists, 476 U.5. 447 (19486}; Michigan State

Med. Soc'y, 101 F.T.C. 191 (1983); Indiana Cental Ass'n, 93 F.T.C. 382 {1979).

LY, See, g.q., Forbes Health Sys. Med. Staff, 94 F.7.C. 1042 {18973}, Medical Sarv.
Corp., 88 F.7.C. 906 (1376).

20, Seg FTC v, Mational Encrgy Specialist Ass'n, No. 92-4210, 1993 WL 183542 (D, |
Ean, Apr. 25, 19223,

21, Peditfioner points out that, even if it is exempt from the FTC Ack, it will still be
subject to entitrust scrukiny by the Department of Justice under the Sherman and
Clayton Acts. The same cannet be said, howewver, of the FTC's authority unger Section 5
to nrevent deceptive practices, far which there is no analegue in the antitrost laws.
Petitioner's argument would leave the FTC without authority to proceed against
nonprofit trade and profiessional associations that disseminake false information about
their sarvices or products. Cf. Natignal Comm'n on Egg Nutrition, supra {FTC Act used
to prevent dissemination of false infcrmation about heaith effects of cholesteral in
egygs); American Dairy Ass'n, 83 F.T.C. 518 {1373} (consent order against
misrepresenting fat content or caloric value af milk].

22, With respect to the Court's affirmance in the AMA c3se, we note that, when it
reached this Caurt, that case prezented not only the jurisdictianal question, but also the
propriety af the FTC's entry of a pregpactive cease-and-desisk order in light of ethical-
rule changes adapted by the AMA afterthe filing of the administrative complaint. See
BO-1690 FTC Br. I, 46-59,

23, Amicus American College for Advancement in Medicine {ACAM} cites the FTC's
investigation into its activities as evidence that the FTC has wrongly asserted
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jurisdiction over a purely elee-npsyrary medical society {Br. 1, 3}, {The [RS masler list
of exempt organizat ons reveals that ACAM is a Section S01{c(6) business league, nat
a Section 501(c)43) charity.) On Dgcember 8, 1908, ACAM agreed to sett'e the FTC's
charges that it made fatsz end unsubstantiates advertising cla:ms regarding EDTA
chelzticn therapy for treating coronary artery disease; ACAM has agread nob ta make
any representation about the efficacy of such chelation therapy unless supporied by
coraetent and reliabie eviderce, See http!/fweww fic.gov (Copies of corrplaint and
proposed settlemeant); see also DQuackery: A $10 8illion Scandal: Hearing Before the
Subeomm.. an Health and Long-Terr Care of the House Select Comm, o0 Agqing, SEth
Copg., 2d Sesz. 9a-98 (19845; United States v. Evers, 643 F.2d 1043, 1045-1046 {S5th
Cir, 1981).

24, As we have noted {pp. --, supra}, the Commission concluded that petitioner’s bans
on price advertising were unlawful per se. “he Commission pointed (Pet. App, B7a-5%a)
to substantial support in the case law for such per se treatmert of advertsing
restrictions, Although we submit the Commission's use of the per se rule was
appropriate, espacially given its accJmulation of experiznze with advertising restrictions
{see id. at 71a-72a} , the Cour: need not reach that issue if it agrees with our
submission that the Commission's analysis uncer the rule of reason was sufficient,

25. This Court's decisicn in Frofessional Engineers itself displayed the flexibility of the
rule of reascon, The Court held that the Society's ban an competitive bidding, while not
"price fixing as such,” "impeade[d] the ordinary give and take of the markel place,” and
"deprive[d] the customer of the ability Lo utilize and compare prices in selecting
engineering services,” 425 U5, at 592-092 (internal guotalion mearks arnilled), Under
those circumstances, the Court ruled that "no elaborate induslry analysis is required” to
condemn the bidding ban under the rule of reason. I1d. at 52, Moreover, Lhe Court did
so without a finding of market power. See id. at 631-682 (Socety hatd membership of
£9,00C of 325,000 registered professional engineers).

26. Arguments advanced by petitioner {Br. 27, 31) regarding the supposed need to
confine "quick look™ anzalysis to a "limited class of zases” are therefore based on a
miscanception of the Commission’s ruling. In giving what it Called a "quick lack™ to
petitioner's restraints, the FTC did not engage in a separate category of anticust ‘
analysis. Rather, it applied the rule of reasen in the particuiar context of advertising
restrictions, in which it has considerable expertise. That context permitted it to take
inkz account the weall-established, fundamental rale af advertising in the proper
functioning of a frea-rmarket ecanomy. See pp. --, infra. Furtharmore, consistent with
the requirements of rule of reasen analysis, the Commissicn cansidered the

praocorn petitive justifications offered by petiticner in support of its restraints. See pp. —,
infra.

27. Petitioner and amicus KCAA elsewheare appear to suggest that virtually anv proffer
of an astensible procompetitive affect has the effect of necessitating 4 "full rule of
reasan analysis.” Pet, Br, 37-38; NCAA Br. 16-17. The cases on which they rely,
however, dealt with restrictions far afizld from these in the presert case, which invelves
the well-understaod effects of 2 suppression of advertising of discounts and
comparative price and guality ¢laims, In Unjted Staktes v. Brown University, = F.53d 658
{3d Cir. 1993}, the court was presented with novel arguments about the distribution of
financial aid to students based on need that had not been previously addressed,.and
concluded that such arguments required extensive analysis. See id. at 669, 678-679,
vogel v. American Soc'y of Appraizers, 744 F.2d 588 (7th Clr. 1934}, was an antitrust
challenge to an ethical rule zgzinst & percentage-based pricing system for appraisals.’
The court emphasized that the ethical rule appeared to pramote, rather than restrict,
cornpetition, because "[t]he apparent tendency” of the cutlawed pricing system was "o

bkt Ffoanar F5 0 oAnnefeae fheiafe feAdacabun B SiQind



S S L Leat Hlmne ekt v o [T T .;IL,.|_,' el B N D R B Y I | SAadL 1L U a4

raise, not lowar, the absolute tevel of appraisal fees.” Id. a2 602, MNeither case sUQgests
that an exhaustive market anatysis is required whenever a defzdant asseris a
procaompeatitive D20y,

28, Petitioner nonetheless speculates {Br. 3&] that its mamber dentists, even if
cffectively (and unreasonably) precluded from advertising across-the-board discounts
by its restrictions, should be zble to comply with a reguirement that advertizad
discounts an individual services e accompaniec by a litany of disclosuras. The
Commission, however, exercising its expertise in the effects of advertising claims, found
found that "the trathful offer of a discount from the price ordinarily chargad by a dentist
for services is not deceptive.” Pet, App. BEa. It also noted that petiticnar's restrictions
went far seyond any restriction that would be necessary to prevent dentists frem
engaging in "chicanery” such as selectively inflating the price from which the discount iz
computed, Ibid,

29, 5ludies shaew that anxiety about discomfort in eental precedures is one of the
principal reasens that consumers do not obtair neegded dental services, See 1, Eiter, &t
al., Assessing Dental Anxiety, Drental Care Us2 and Oral Status in Older Adults, 128 J.
Amer. Dent, Ass5'n 591 {May 1997); N. Corah, et al., The Dentist-Patient Aelationship:
Perceived Dentist Behaviors That Reduce Patient Anxiety and Increase Satisfactien, 116
3. Amet. Cent. Ass'n 73 {Jan. 1988%; N. Corah, et al., Dentists' Manage ment of Petients’
Fear and Anxiety, 110 3. Amer, Dent. Ass'n 734 (May 19885, Alang with allaying
roncarns about pain, lower f2es and a "friendlier and more ¢aring” dentist are three of
the four top factors that adutts reported would make thern mere likely to visit a dentist.
See Influences on Dental VWisits, =8 ADA Maws 4 (Nov, 2, 1998) (citing ADA Survey
Center, 1597 Survey of Consumer Attitudes and Behaviers Reqarding Dental Issues].

30, Patitioner's ciration to an article written by FTC Chairman Pitafzky nearly two
decadas ago does nat advance its argument. That artlcle emphasized the risk to
ronsumers and the sampetitive process from overregulatlon of Jlscount price claims
"because of the soacial praconsumer and procompet/tive effects of aggressive price
competition.” R. Pitofsky, Advertisirg Eequlation and the Consumer Movement, in
Izsues in Advertising: The Ecanemics of Parsaasion 27, 42 (D, Tuerck ed, 1978). Thus,
“whilz Chairman Pitofsky statecd that a claim af "10 pereant off” may be ambiguous and
therefore ignerad by consumers, he also stressed that requlation of such claims “entails
considerable social and econamic costs,” id. at 39, a propositlon entirely consistent with
thic Court's cases on ardvertis:ng restrictions.

31. Restraints an advertising, such as those in the present case, can increass 3
consuimer's search costs in finding a dentist, The FTC has observed that agreements
thak increase consurrer search costs are harmfel to consumer welfare and form a
proper concern of the antitrust laws. Se# Defrait Auto Dealers Ass'n, 111 F.T.C. 417,
495-496 {1989), aff'd in part and remanded, 355 F.2d 457 (6th Cir.), cert. denied, 506
5,5, 573 {1992). Furthermare, as the court of appeais recognized (Pet. Agp. 19a-20a),
the zancerted withhalding of infarmation that ig of value to consumers may be viewed
as a form of restriction on output. While the advertising information at issue hare is not
the principal sutput of dentists, neither wers the x-rays at issue in IF0D. In both cases,
the information was used by consumers {or insurers acting on their behalf) to make
assessments regarding the purchase of dental services, Cf IFD, 476 .S, at 461-452.

= .a

3Z2. Petitioner maintains {Br. 30-31, 33) that its disclosure reguirements require more
extensive analysis because they are not "facially” anticompetitive (since their literal
terms prohibit cnly false and deceptive advertising}. The FTC, however, did not base its
analysis on the language of Section 10 of petitioner's Code of Ethics, but rather on the
artual enforcement of the advertising restrictions. As Professor Areeda nated, the
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phrase “facially unrezsonable” as used in antltrust cases is "remimscent of Tacially
unconstitutional statutes™ and thus "may seerm o focds atbtention oo the words on the
face of an agreerm=nt.” 7 P, Areeda, Arbitrost Law Y 1508, at 405 [1S86). In fact, as he
pointed out, the phrase properly rafers to a restraint about which a judgment car e
made based on plavsible arguments about anticompetitive effects withcut detailed
praaf. Thid. Thus, the court of appeals correctly ruled that pettioner's adwva-tising
restrictions were "facially ant competitiva” {Fet. App. 24a), even though ks
understanding of the nature of peftitioner's restraints required an examination of its
conduct in enforsing taase restraints, ars not merely the language of i Code of Ethics,

313, Compare 170, where the Court affirmed the =TC's finding of ap unlawful restraint of
trade where 67% of the dent sts in cne area participated in the restraint. 476 U5, at
A51. The ?5% figure in this case may actually understate petitioner's influenca because
its advertising strictures apply as well to affilisted employers, employees, and referral
services, Fet. App. 81a,

34, The ALY found otherwise, fet. App. 262a, but the Commission rejected that finding
as prediceted on an error of law, see id. at 83a. Contrary to the view of the AL, market
power does not require a showing of Ninsurmountable’ barrers to entry. Cf. U5, Dep't
of Justice & FTC, Horizontal Merger Guidelines, §§ 3,1-2.4, 4 Trade Rag. Rep, {CCH! 9
13,1047(1997%. Furthermore, althaeugh petitionar -elies heavily on the rejected findings
of the &3, the courts review the findings of the Commissien, 1at the ALY, and sustain
the Cermmission's findings if they are supported by substantial evicence. See Sguthwest
Sunsites, Inc, . FTC, 785 F.2d 1431, 1437 (5th Cir.), cert. denied, 479 U.5. 82B
(1988); see generally FCC v. Allentown Broadzasting Carp., 349 U5, 358, 364 (19557;
Universat Camera Corp. v, NLEE, 345 1.5, 474, 493 (1951).
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