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specifically states “for V&C applications made by non-member exporters, the Chambers shall
give them the same treatment as to member exporters.”' ™

Verification and chop is thus a voluntary system that does not coerce supra-competitive
pricing. Paracetamol, for example, appears on the lists of products subject to verification and
chop by the Chamber.'™ Yet more than a year after the verification and chop system was
adopted, the Paracetamol Subcommittee of the same Chamber as vitamin C reported:

Attendees fervently indicated their wish to use the example of the Vitamin C Industry self-

regulation as management model fo improve the export situation of Paracetamol. In re-

ply to this, the Chamber of Commerce Vice Chairman Mr. Zhang Changxin explained

that certain China products such as Vitamin C are leading the dominant position in the

international market as all aspects of the products have been developed and matured whe-

reas Paracetamol is still changing.'®

Contrary to all of this evidence, Professor Shen opines that the end of the licensing and
quota system and the adoption of verification and chop by the Chamber “did not in any way
change the level of control that the government maintained over the vitamin C industry.”'® He
ignores the virtually non-existent role of the government described in the 2002 MOFTEC & Cus-
toms Notice and the 2003 Ministry and Customs Announcement and instead relies on outdated
materials.

Professor Shen also asserts that under verification and chop exporters are required to hold
membership in the Subcommittee and would lose the right to export if they refused to participate

184

in price-fixing orchestrated by the Chamber. ™" Professor Shen cites no authority for those prop-

"0 1d, Art. F.
181 See 2002 MOFTEC and Customs Notice; 2003 Ministry and Customs Announcement.

%2 Minutes of the Paracetamol Sub-Committee Meeting, March 19, 2004 (Milici Decl.,
Ex. BB).

183 Shen Report  61.
%% Shen Report 9 59, 63.
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ositions, nor could he. The verification and chop regulations expressly contemplate exports by
non-members of the Chamber and prohibit the Chamber from discriminating against non-
5185

members that apply for a “chop.

F. Verification and Chop in Practice.
Defendants have acknowledged in interrogatory responses that the minimum export price
subject to verification and chop since May 2002 has been a constant price of $3.35 per kilo-

gram.'®® The verification and chop minimum prices are “industry agreed export prices” and

187 In practice, an assistant would fax vitamin C contracts to the Chamber and all

“agreed prices.
contracts were approved by the Chamber, regardless of price.'*®

Whether or not the Chinese government or the Chamber has compelled an agreed-upon
minimum price subject to verification and chop, that price was an unchanging $3.35 per kilo-
gram. Even assuming that the voluntary verification and chop system imposed some restriction
on Defendants, Defendants each had the discretion to sell vitamin C into the U.S. at any price

above $3.35 per kilogram and to decline to participate in any collusive agreements to increase

prices. As the record firmly establishes, Defendants voluntarily chose to enter illegal agree-

1832003 Ministry and Customs Announcement, supra, at p. 7 Art. F.

186 NEPG’s Interrogatory Responses, supra, Response to Interrogatory No. 13; see also
Hebei Welcome Pharmaceutical Co. Ltd.’s Second Amended Response of Plaintiffs’ Second Set
of Interrogatories, Response to Interrogatory No. 13 (Milici Decl., Ex CC) Weisheng Pharma-
ceutical (Shijiazhuang) Co. Ltd.’s Second Amended Response of Plaintiffs’ Second Set of Inter-
rogatories, Response to Interrogatory No. 13 (Milici Decl., Ex. DD); see also Wang Qi Dep.
19:7-20:2 (“since I became department manager it’s been six years, it [$3.35] has always been
that price” for verification and chop); Id. 220:24-221:3 (same).

"TPX 52 at 2.
188 April 17, 2008 Deposition of Ning Hong (“Ning Dep.”) (Milici Decl., Ex. EE) at
67:10-70:22.
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ments beginning in December 2001 that caused much higher prices for vitamin C than $3.35 per

kilogram, including specific agreements on price far exceeding $3.35."%

Defendants were also free to charge less than the minimum verification and chop price.
As Wang Renzhi testified:

Q. Do you have any reason to contest the accuracy of what is indicated in Exhibit
161, companies were selling Vitamin C at $2.80 to $2.90?

A This was the actual market price of Vitamin C in the second half of 2005.

Q. Was NEPG and the other three major manufacturers of Vitamin C in China sell-
ing at that market price in the second half of 20057

A The majority of them, yes.'”’

Wang Qi confirmed that the minimum price subject to verification and chop was not al-
ways followed by Defendants:

Q. So during 2006, there was a period in which the Chinese manufacturers were
charging their customers much less than $3.35 per kilogram; is that right?

A I should say that — I should say that there was such a period in time in which the
market price was lower than the floor price.”’

No penalties were imposed upon Defendants for disregarding the minimum verification
and chop price:

Q.  The Chinese Vitamin C manufacturers in this time were selling below the $3.35
minimum export price. Was anyone penalized in any way, shape or form for selling be-
low the minimum export price by the Chamber?
A. Ttold you the situation.

sokok
Q. It's ellggimple question. Was anyone penalized or not? Yes or no.
A. No.

Confirming that the verification and chop system does not actually impose any restriction

on competition, the China Chamber of Commerce of Metals, Minerals & Chemicals Importers &

' Bernheim 9 57 & Figure 19; PX 38 (US$4 - $5/kilogram); PX 136 (9.20 USD/Kg);
PX 137 at 2 (USD 9.00/kg)

10 Renzhi Dep. 73:8-19.
1 'Wang Qi Dep. at 265:20-266:6.
12 Renzhi Dep. at 74:23-75:14.
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Exporters (the “CCCMC”), the relevant chamber of commerce for nine products subject to veri-
fication and chop,'” stated to the U.S. Department of Commerce: “Chinese enterprises are all
independent in decision making...and the market competition is fierce and perfect.”’”* Accord-
ing to the chamber:

The government, at both national and local levels, has faded out from direct involvement
in the management of enterprises and become a macro regulator. It sas no right to fix the
prices for these enterprises, whether they are state-owned or privately owned, nor does it
have the ability to influence prices by interfering in the purchase of raw materials, the
channels of distribution, or company business practices. This system protects the inde-
pendence and autonomy of enterprises, and ensures that the nature and quantity of the
goods to be produced are decided by the producer at his own will, according to the de-
mand of the market."

Likewise, the China Chamber of Commerce for Import and Export of Machinery and
Electronic Products (CCCME), which is also the relevant chamber of commerce for nine prod-
ucts subject to verification and chop, has stated to the U.S. Department of Commerce that:

The operation of companies [in the chamber], encompassing all operational activities and

the whole product life, are determined by market forces. ....Each company has complete

Jfreedom in negotiating prices both within the PRC and abroad. Such prices and con-

tracts are not subject to the approval of any government entity."”°

G. The Chamber is a Non-Governmental Organization.

13 See 2003 Ministry and Customs Announcement supra.

% China Chamber of Commerce of Metals, Minerals, and Chemicals Importers & Expor-
ters communication to the U.S. Department of Commerce Re: Surrogate Country Selection and
Separate Rate application in Anti-Dumping Proceedings Involving Non-Market Economy Coun-
tries, April 19, 2007 (Milici Decl., Ex. FF) at 3.

19 Comments of the China Chamber of Commerce of Metals, Minerals Chemicals Im-
porters & Exporters to the U.S. Department of Commerce on Market Oriented Enterprises (Dec.
10, 2007) (Milici Decl., Ex. GG) at 1.

16 Comment of the China Chamber of Commerce for Import & Export Machinery and
Electronic Products on the Market Economy Characteristics in Chinese Machinery and Electron-
ic Industry to the U.S. Department of Commerce (May 19, 2004) (Milici Decl., Ex. HH) at 8.
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Even if the Measures for Administration were effective during some relevant time period
of the vitamin C cartel, they do not confer sovereign governmental authority on the Chamber.
As the Ministry has explained to this Court, the Measures do “not say every [c]hamber is an in-
strumentality that is acting in the nature of a regulatory body. It is only in those instances where
the Ministry later imbues them through regulation with the power to regulate that they become
50.”2” Thus, “[t]here are certainly parts, products and parts of the Chamber, where it is not act-
ing as a government instrumentality.”>**

There is no delegation of governmental authority to the Chamber to regulate vitamin C.
The Ministry has conceded to this Court that regulations issued under the export licensing and
quota system are not relevant because “this whole regulatory regime was in fact superseded by
the 2002 Price Verification and Chop system.”*> And, as set forth above, the only authority de-
legated to the Chamber by the verification and chop system is the authority to review contracts to
determine whether the contract is “correct.”

The Ministry has explained to this Court that paracetamol exporters, subject to precisely
the same verification and chop regulations that the Ministry and the Defendants rely upon, are
not authorized to fix supra-competitive prices:

plaintiffs cite to subcommittee meetings from the Paracetamol subcommittee. They show

that here is an example where a group of industry participants tried to get together to

form like a Vitamin C committee, a self-regulatory body and was denied the authority to

do that. That I believe, Your Honor, proves the very point that we are trying to make,
that some subcommittee products are authorized, some aren't...*

*% Hearing Transcript of June 5, 2007 (Milici Decl., Ex. LL) at 100:21-25. This interpre-
tation is contrary to the plain language of the document, which refers to organizations “estab-
lished with” regulatory functions, not organizations later delegated regulatory functions.

204 14 at 105:21-25.
205 14 at 111:24-112:1
206 14 at 101:1-16.
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H. Unpublished and Ad-Hoc Restrictions on Exports Are Prohibited By Chinese
Law.

The State Council, a superior body to the Ministry, has required the publication of all

207

measures related to foreign trade since at least 1993.”7" Pursuant to the 2001 State Council Ex-

port Regulation, the Ministry must publish any measures restricting exports prior to implementa-

8

tion.?”® Following China’s entry to the WTO, the State Council expanded that mandate and

required that all governmental measures that relate to or that may affect foreign trade must be

published in an official periodical *”’

The Ministry has also instituted specific regulations requir-
ing disclosure of its administrative affairs to the public.?'

The Chamber is also explicitly prohibited from establishing or maintaining any restriction
on exports that is not set forth in a published law or regulation. The 2001 State Council Export
Regulations states: “[u]nless it is clearly provided in laws or administrative regulations to forbid
or restrict the import or export of goods, no entity or individual may establish or maintain prohi-
bitive or restrictive measures over the import or export of goods.”'!

Despite the unambiguous requirement that all measures that affect or may affect exports

must be published prior to implementation, Professor Shen states that official and binding re-

27 See Circular of the General Office of the State Council on Restating Once Again the
Provisions Concerning the Promulgation of National Regulations and Policies on Foreign Eco-
nomic Relations and Trade (September 23, 1993) (Milici Decl., Ex. MM) at § 1 (“all national
rules, regulations and policies on foreign economic relations and trade shall be examined and
promulgated to the public by” the Ministry).

298 2001 State Council Export Regulation, supra, Art. 58.

29 Official Reply of the General Office of the State Council to the Relevant Issues Con-
cerning China’s Implementation of the Transparency Clause of the Protocol of the WTO, No. 42
(2002) (Milici Decl., Ex. NN) at Art. 1.

219 See Notice of the Ministry of Commerce on Printing and Distributing the “Interim
Measures of the Ministry of Commerce for Making Administrative Affairs Known to the Public”

(No. 444 [2003] of the Ministry of Commerce) (November 25, 2003) (Milici Decl., Ex. OO).

2112001 State Council Export Regulation, supra, Art. 4.
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Summary judgment pursuant to Rule 56 is appropriate only “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits ... show that there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Fed. R.Civ. P. 56(c). “Only when no reasonable trier of fact could find in favor of
the nonmoving party should summary judgment be granted.” White v. ABCO Eng'g Corp., 221
F.3d 293, 300 (2d Cir. 2000) (quoting Taggart v. Time Inc., 924 F.2d 43, 46 (2d Cir.1991)).
“The inferences to be drawn from the underlying affidavits, exhibits, interrogatory answers, and
depositions must be viewed in the light most favorable to the party opposing the motion.” Cronin
v. Aetna Life Ins. Co., 46 F.3d 196, 202 (2d Cir. 1995).

“[TThe defense of governmental compulsion is available only when the offending action
was mandated by a foreign sovereign.” Williams v. Curtis-Wright Corp., 694 F.2d 300, 303 (3d
Cir. 1982) (emphasis added). “In the two cases in which the doctrine has been applied, there
was a specific order or action from a foreign government directed at the defendant.” United
States v. Brodie, 174 F. Supp.2d 294, 301 (E.D. Pa. 2001). The Justice Department Antitrust
Guidelines for International Operations explain “the foreign government must have compelled
the anticompetitive conduct.” U.S. Dep’t of Justice & Fed. Trade Comm’n, Antitrust Enforce-
ment Guidelines for International Operations § 3.32 (1995) (“International Guidelines”)

That sovereign acts in furtherance of an antitrust conspiracy—even when key to the suc-
cess of that conspiracy—do not prevent a U.S. court from adjudicating antitrust claims by injured
parties in the United States, is clearly demonstrated in Unifted States v. Sisal Sales Corp., 274
U.S. 268 (1927) and Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 705
(1962). In Sisal, it was “discriminatory legislation” (within Mexico) by the Mexican Govern-

ment that allowed the monopoly to be formed. 274 U.S. at 273. “True, the conspirators were

45



Case 1:.06-md-01738-BMC-JO Document 395 Filed 11/23/09 Page 52 of 84 PagelD #: 9192

aided by discriminating legislation, but by their own deliberate acts, here and elsewhere, they
brought about forbidden results within the United States.” Id. at 276. The Supreme Court in
Continental Ore confirmed that there is no defense under the act of state or compulsion doctrines
where the acts and decisions were permitted under foreign law. Id. at 707. Thus, “[t]he act of
state doctrine does not bestow a blank-check immunity upon all conduct blessed with some im-
primatur of a foreign government.” /d.

The compulsion defense thus does not extend to conduct that is sanctioned or assisted by
a foreign government, but not compelled. In an antitrust action, “It is necessary that foreign law
must have coerced the defendant into violating American antitrust law.” Mannington Mills,
595 F.2d at 1293 (citations omitted); accord Linseman v. World Hockey Assoc., 439 F. Supp.
1315, 1324 (D. Conn. 1977) (the government compulsion defense requires proof that the corpo-
rate conduct was “compelled by a foreign sovereign”).

Industry agreements in restraint of trade may be voluntary, even though they may have
been “recognized as facts of economic and industrial life by the nation’s government.” United
States v. Watchmakers of Switzerland, 1962 Trade Cases (CCH) § 70,600, 1962 U.S. Dist. LEX-
IS 5816 at *152 (S.D.N.Y. Dec. 20, 1962). “The fact that the ... Government may, as a practical
matter, approve of the effects of this private activity cannot convert what is essentially a vulnera-
ble private conspiracy into an unassailable system resulting from foreign governmental
mandate.” Id. at *152-53.

A. Whether the Chamber Coerced Defendants’ Violations of U.S. Antitrust Law
is A Disputed Issue of Fact that Precludes the Entry of Judgment.

While Defendants’ Motion is largely premised on the Chamber’s purported authority to
compel the conduct alleged, they submit no evidence demonstrating that the Chamber in fact

compelled Defendants’ violations of U.S. antitrust laws. To make this point clear, Defendants’

46



Case 1:.06-md-01738-BMC-JO Document 395 Filed 11/23/09 Page 53 of 84 PagelD #: 9193

Statement of Undisputed Facts in support of its motion relies not on evidence as required, but on
the Ministry’s amicus brief.

As set forth in Plaintiffs’ Statement of Facts above, and in response to Defendants State-
ment of Undisputed Facts, there are disputed issues of fact based on evidence. Even assuming,
incorrectly, that the Chamber was delegated broad authority to regulate the export of vitamin C,
Defendants here voluntarily reached agreements fixing supra-competitive prices for vitamin C
exported to the United States.

Defendants’ reliance on Interamerican Refining Corp. v. Texaco Maracaibo, Inc., 307 F.
Supp. 1291 (D. Del. 1970), highlights their mistaken view of the law. In that case, the undis-

puted facts established that a Ministry of the government of Venezuela ordered defendants to

boycott the plaintiff. /d. at 1293. The plaintiff argued that it should be permitted to demonstrate
at trial that the order was not binding under the law of Venezuela because it was oral and without
legal authority. Id. at 1298-99. The court agreed that the question of whether a foreign official
“ordered” certain conduct is an evidentiary question, but held that whether the act of the foreign
official was legal under foreign law was not a proper inquiry for the jury. /d. at 1301. Here,
there are disputed issues of fact concerning whether the Chamber (even if the Chamber were part
of the government of China) ordered Defendants’ violations of law. That, as Interamerican con-
firms, is an evidentiary question.

Defendants’ limited record citations do not satisfy their burden of demonstrating a lack of
dispute on this material issue of fact. Defendants argue that the Chamber convened each of the

meetings at which prices and production limits were agreed upon, but do not provide record cita-
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213 Even if it were true, the fact that the Chamber convened

tions in support of that argument.
meetings does not establish that the Chamber required Defendants to reach any agreements at
those meetings (or even that attendance was compelled). As described in detail above, at meet-
ings, Defendants proposed restrictions on prices and output, Defendants discussed those propos-
als, and Defendants either reached consensus or did not. Agreements were also made by

telephone and in person outside of the Chamber meetings.?'*

While the Chamber may have at
times facilitated and encouraged those agreements, Defendants submit no evidence that the
Chamber compelled them.

For example, with respect to coordinated shutdowns of production lines to limit supply,
Defendants argue that “documents.. repeatedly refer to the Chamber directing the parties to agree
upon coordinated production shutdowns...” Defendants’ Br. at 23-24. Defendants do not, how-
ever, cite a single document actually referencing a direction from the Chamber to agree on a pro-

duction shutdown ?"’

And many documents described above say the opposite.

Defendants also cite evidence purporting to establish that the Chamber “punished” De-
fendant Weisheng for breaking a production shutdown agreement by not allowing it to run a new
production line. Defendants’ Br. at 19 fn. 67. Yet the very evidence cited by Defendants indi-
cates that Weisheng did not run its new production line because the production line had prob-

216

lems, not as a result of any punishment by the Chamber.”” Moreover, as that evidence further

21 Defendants’ business records show that Defendants proposed and organized meetings

of the Subcommittee. See, e.g., PX 76; PX 136; PX 149.
214 See, e.g., PX 43; PX 74; PX 85; PX 135; PX 154.

213 See Defendants’ Br. at 24 n. 83 (citing Shen 9 61 (not referencing any directive from
the Chamber); Weekly Work Report (Chan Decl., Ex. 37) (not referencing any directive from the
Chamber); and Chan Decl., Ex. 38 (not referencing any directive from the Chamber).

216 See PX 83 (Chan Decl., Ex. 35) at 2 (“At this meeting Weisheng. ..re-proposed the
agenda for quota while stopping production, because their production line had problems”).
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and chop system by exporters of glyphosate does not represent any governmental intrusion in
export pricing.*'® That case concerned exporters of glysophate, a product listed on both the 2002
MOFTEC & Customs Notice and 2003 Ministry and Customs Announcement as subject to veri-
fication and chop, who are members of CCCMC. The exporter involved in the European case
produced evidence demonstrating that, as with vitamin C, the verification and chop system was
established on the initiative of glysophate producers, the ‘floor price’ was established by the pro-

219 : :
The price agreements were not bind-

ducers, and changes to that price were subject to a vote.
ing, however, and like here, the CCCMC approved contracts with prices lower than the prices
agreed to among the producers.**’

Based on these facts, all of which are present here, the court concluded that the verifica-
tion and chop system was not imposed by the state and that decisions were made “in response to
market signals and without significant State interference in this regard.”**!

The verification and chop regulations also do not confer any governmental authority on
the Chamber to coerce Defendants’ violations of U.S. antitrust laws. As described in detail
above, the only authority delegated to the chambers by those regulations is the authority to re-
view contracts.

Vague references to “coordination” and “self-discipline” (also translated as “self-

regulation”) do not support Defendants’ argument that the Chamber was delegated the authority

to compel them to enter per se illegal agreements. As the Ministry has stated to this Court “[i]t is

218 Case T-498/04, Zhejiang Xinan Chemical Industrial Group Co. Ltd v Council of the
European Union, 2009 ECJ EUR-Lex LEXIS 529 (June 17, 2009) (Milici Decl., Ex. A) at 9
137, 141, 142, 151 and 163.

219 1d 99 141, 142.
220 1d., 99 143-149.
221 1d 99 151, 160.
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only in the situation where there is a clear regulatory record that the Chamber is authorized and
that the subcommittee is authorized can there be any situation where the Chamber and the sub-
committee is acting as a state instrumentality.”***

A clear regulatory record does not exist here because all trade associations and chambers
of commerce in China have the obligation of “self-discipline” and “coordination.” China’s For-
eign Trade Law provides that all “relevant associations and chambers of commerce shall ... play
a positive role in coordination and self-regulation.”** China’s new Anti-Monopoly Law, cited
by Defendants, also provides that all trade associations “shall strengthen industry self-
regulation....and safeguard the competitive order of the market.””** And Provisional Regulations
on Curbing Acts of Price Monopoly, enacted in 2003, prohibit price fixing and also provide that
“[t]rade organizations should strengthen their self-discipline ... and may not engage in the acts
described in these regulations.”®* Certainly the government of China has not pronounced that
the Foreign Trade and Anti-Monopoly Laws confer governmental authority on all trade associa-
tions and chambers of commerce in China to coerce their members to fix supra-competitive pric-
es.

With respect to the Chamber at issue in this case, not even all of its members attempt to

fix supra-competitive prices. Paracetemol exporters were not coerced into entering supra-

22 Hr’'g Tr. June 5, 2007 at 101:12-15.

23 Foreign Trade Law of the People’s Republic of China (Milici Decl., Ex. PP) at Art. 56
2% Anti-Monopoly Law of the People’s Republic of China (Chan Decl. Ex. 55) at Art. 11.
2 PX 233 at Art. 14.
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competitive price agreements.”*® And when penicillin producers entered a “self-regulation” or
“self-discipline” agreement, its members were free to abort that agreement without penalty.**’

Defendants’ theory of compulsion also fails because there is no penalty for failing to par-
ticipate in the “self-discipline” process. To the contrary, the verification and chop regulations on
their face do not require any participation in a “self-discipline” process and expressly provide
that non-members of a chamber are entitled to apply for and receive a chop.”*® As set forth in
detail above, the 2001 State Council Export Regulations also provide that membership in cham-
bers of commerce is voluntary. Pursuant to the 2002 Charter, the most serious penalty that the
Subcommittee may impose on its members is the revocation of membership.

Defendants refer repeatedly to a concern within China about “excessive” competition that
can disrupt “market order” in support of their compulsion argument. But the sources that they
and Professor Shen rely upon define “excessive” competition as pricing below costs or engaging

229

in conduct that violates consumer protection and product safety laws.” The State Council has

thus described the acts that disrupt the “market order” as selling fake or shoddy products, smug-

. . . 230
gling, tax evasion, and commercial fraud.

226 Minutes of the Paracetamol Sub-Committee Meeting, March 9, 2004, supra.

227 Report on Henan Xinxiang Huaxing Pharmacueticals’ Refusal to Comply with the In-

dustry’s Self-Regulation Agreement (Dec. 5, 2003) (Milici Decl., Ex. QQ).
228 See 2003 Ministry and Customs Announcement, supra, at p. 7.

2% See Bruce M. Owen, et al, China’s Competition Policy Reforms: The Anti-Monopoly
Law and Beyond, 75 Antitrust L.J. 231, 251 (Chan Decl. Ex. 12) (‘Owen”) (“the term ‘excessive
competition’ as it is understood in China is a misnomer...Common to almost all [examples of
claimed excessive competition found in China’s economy] is that the competitors have engaged
in illegal, or even criminal, acts that violate the existing competition laws, product safety
laws, or consumer protection laws...”); Yong Huang, Pursuing the Second Best: the History,
Momentum, and Remaining Issues of China’s Antimonopoly Law, 75 Antitrust L.J. 117, 129
(Chan Decl. Ex. 52) (“‘bad competition’...refers to below cost pricing”).

2% Decisions of the State Council on Rectifying and Standardizing the Order in the Mar-

ket Economy (April 27, 2001) (Milici Decl., Ex. RR) at Arts I(1) and (2).

52



Case 1:.06-md-01738-BMC-JO Document 395 Filed 11/23/09 Page 59 of 84 PagelD #: 9199

The scholarly articles cited by Defendants also do not support their theory of compulsion.
Defendants extensively quote an article by Bruce Owen for the proposition that the government

took measures to reign in “excessive competition.” But the regulation Owen relies upon con-

231

cerned domestic prices for a specific list of twenty-one products.”" Moreover, that regulation,

which was enacted in August 1998, was superseded by a regulation promulgated just three

232

months later.”“ Rather than sanctioning cartels, in July of 1999, the State Council approved a

regulation providing penalties for price-fixing of up to five times the amount of the illegal prof-

., 233
1ts.

Finally, displaying circular reasoning, Defendants quote an article by Eleanor Fox and

Judge Dennis Davis of South Africa.”**

Fox and Davis, however, rely solely and uncritically on
the amicus brief submitted in this litigation >

C. The Ministry’s Amicus Submission is Not Determinative of Compulsion

1. The Amicus Submission is Not Entitled to Conclusive Weight

Rather than submit current laws compelling their anticompetitive agreements, Defendants
repeat the failed argument from their motion to dismiss that this Court must accept the position
of the Ministry taken in its amicus submission that price-fixing of vitamin C is mandatory under

Chinese law. According to Defendants, the credibility of the Ministry’s statements may not be

Bl See Scott Kennedy, The Price of Competition: Pricing Policies and the Struggle to
Define China’s Economic System, The China Journal, No. 49 (Jan. 2003) (Milici Decl., Ex. SS)
at 19.

B2 1d. at 24.

23 Provisions on Administrative Penalties against Price-related Unlawful Practices, ap-

proved by the State Council of the People’s Republic of China on July 10, 1999 and promulgated
by the State Development and Planning Commission (Milici Decl., Ex. TT) Art. 4(1).

2% See Defendants’ Br. at 46 (quoting Eleanor Fox & Dennis Davis, Industrial Policy and
Competition - Developing Countries as Victims and Users in 2006 Fordham Corp. L. Inst. Inter-
national Law & Policy, Ch. 8 at 156 (Barry Hawk, ed.) (Chan Decl., Ex. 52)).

233 See Fox & Davis, supra, at 156.
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questioned by this Court, even when those statements are contrary to the facts, Chinese law, and
previous statements by the Ministry.

Defendants rely, as they did in their motion to dismiss, on the position proffered by the
U.S. government over 20 years ago in its amicus brief in Matsushita Elec. Co. v. Zenith Radio
Corp., (No. 83-2044), 1985 WL 669667 (June 17, 1985) (“Matsushita Amicus Brief”). In Matsu-
shita, the U.S. did not advocate, as Defendants do here, that a court is obligated to blindly accept
statements in an amicus submission. See Matsushita Amicus Brief at * 23 (conclusive weight is
only appropriate where the statement is clear, unambiguous, internally consistent, and credible
on its face).

The blind deference standard advocated by Defendants is also not supported by the De-
partment of Justice’s International Guidelines. The Guidelines provide that:

the Agencies regard the foreign government's formal representation that refusal to comp-

ly with its command would [give rise to the imposition of penal or other severe sanctions]

as being sufficient to establish that the conduct in question has been compelled, as long

as that representation contains sufficient detail to enable the Agencies to see precisely

how the compulsion would be accomplished under local law.
International Guidelines § 3.32. The amicus submission in this case does not meet that standard:
it does not identify any governmental command effective after January 1, 2002 and does not con-
tain any details permitting the Court to see precisely how a refusal to comply with abolished reg-
ulations would give rise to the imposition of severe sanctions under Chinese law.

In any event, neither the position taken by the U.S. government in a 20 year old amicus
brief nor the International Guidelines govern the determination of foreign law by U.S. courts.
Rule 44.1, which does govern that issue, expressly gives the Court broad discretion in the mate-

rials it can consider in determining foreign law:

In determining foreign law, the court may consider any relevant material or source, in-
cluding testimony, whether or not submitted by a party or admissible under the Federal
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Rules of Evidence. The court's determination must be treated as a ruling on a question of
law.

Fed. R. Civ. P. 44.1. The Advisory Committee note to Rule 44.1 emphasizes the wide range of
materials the courts can consider when examining foreign law:
In further recognition of the peculiar nature of the issue of foreign law, the new rule pro-
vides that in determining this law the court is not limited by material presented by the

parties; it may engage in its own research and consider any relevant material thus found .

[T]he Rule provides flexible procedures for presenting and utilizing material on issues of
foreign law by which a sound result can be achieved with fairness to the parties.”

The Second Circuit urges district courts to use the flexibility provided by Rule 44.1 and look at
all relevant materials. Curly v. AMR Corp., 153 F.3d 5, 13 (2d Cir. 1998).

Consistent with Rule 44.1, courts in this circuit do not defer blindly to statements made
by foreign governments in amicus submissions when making determinations of foreign law. See,
e.g., Duran v. Beaumont, 534 F.3d 142, (2d. Cir. 2008) (holding that the district court was “not
bound to follow” an interpretation of Chilean law submitted by affidavit of the Chilean Central
Authority); U.S. v. Portrait of Wally, No. 99 Civ. 9940, 2002 WL 553532 *7 (S.D.N.Y. April
12, 2002) (finding that a position taken by the Republic of Austria in an amicus brief on an issue
of Austrian law was “without merit”).

In Karaha Bodas Co., L.L.C. v. Pertamina, 313 F.3d 70, 92 (2d Cir. 2002), for example,
the Indonesian Ministry of Finance submitted an amicus brief stating that, pursuant to the law of
Indonesia, the government had an interest in 15 bank accounts and those accounts were thus not
subject to garnishment. Rather than simply accepting this statement as conclusive on the issue of
Indonesian law, the Second Circuit considered the text of the statutes cited by the Ministry, the
evidentiary record before it, and the arguments of the opposing party. The Second Circuit held

that “a foreign sovereign’s views regarding its own laws merit — although they do not command
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— some degree of deference” and agreed with the Ministry that certain accounts could not be gar-
nished. /d. at 92. The Second Circuit, however, rejected the Ministry’s position as to certain oth-
er accounts (the “Retention” accounts) because no Indonesian statute was cited in support of that
position. /d.

Despite the clear holding of Karaha Bodas, Defendants argue that the Second Circuit
somehow did not reject a conclusive deference standard in that case. According to Defendants,
because the parties failed to argue that the conclusive deference standard should be applied and
did not cite the only cases that might support such a standard, all of which are over sixty years
old and pre-date Rule 44.1, the issue was never addressed by the court. But the decision by the
parties in Karaha Bodas not to raise arguments that are obviously foreclosed by the federal rules
does nothing to change the holding of the Second Circuit.

Regardless of the deference due a foreign sovereign’s interpretation of its own laws, case
law also demonstrates that summary judgment often cannot resolve foreign law issues where
there are fact issues involving what the law requires and whether the foreign law grants discre-
tion to parties. In McKesson HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101 (D.C. Cir.
2001), for example, the issue on appeal was whether a point of Iranian law was properly resolved
on summary judgment. The particular issue was whether Iranian corporate law required share-
holders to physically appear in Iran — to “come to the company” -- to collect dividends. Defen-
dant, the Islamic Republic of Iran, submitted affidavits showing the “come to the country” rule
was widely followed in Iran. The appeals court held that “the affidavits, however, fall short of
proving that this general practice reflects a legal requirement applicable to all Iranian corpora-

tions.” Id. at 1109. The appeals court held that “we think the issue sufficiently close to require a
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trial on [plaintiff] McKesson’s futility claim, as well as Iran’s “come to the company” defense.”
Id.

Access Telecom, Inc. v. MCI Telecommunications, Inc., 197 F.3d 694 (5th Cir. 1999), in-
volved interpretation of an Official Circular of the Mexican Secretary of Communications and
Telecommunications (“SCT”) that stated certain acts were illegal under Mexican law. The Fifth
Circuit rejected the SCT’s Official Circular, and held:

The Republic of Mexico is not a litigant before this court and neither is the SCT. And
while the evidence shows that the SCT was empowered to enforce Mexican law, it does
not persuasively show that the SCT was empowered to interpret Mexican law. The fact
that U.S. courts routinely give deference to U.S. agencies empowered to interpret U.S.
law and U.S. courts may give deference to foreign governments before the court does not
entail that U.S. courts must give deference to all agency determinations made by all for-
eign agencies not before the court. More importantly, the most relevant official circular at
issue is dated 1996, after the new laws went into effect; thus, it is unclear whether the
SCT position was that such activities were currently illegal or had always been illegal.
For these reasons, we do not feel compelled to credit the SCT's determinations without
analysis.

Id. at 714.

2. The Amicus Submission Is Entitled to Little Weight Here

Defendants alternatively argue that the Ministry’s amicus submission should be accorded
“substantial deference” relying on Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 844
(1984). In Chevron, the Supreme Court held that a Court “may not substitute its own construc-
tion of a statutory provision for a reasonable interpretation made by the administrator of an agen-
cy.” Id 1t is readily apparent from the amicus submission, however, that the views expressed
by the Ministry it this litigation are based on the licensing and quota regime, which ended on
January 1, 2002, and not on any existing law or regulation. The Supreme Court has “never ap-

plied” Chevron deference to agency positions that “are wholly unsupported by regulations, rul-

ings, or administrative practice.” Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 213 (1988);
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see also Rhodes-Bradford v. Keisler, 507 F.3d 77, 80 (2d Cir. 2007) (according no deference
where the “government is unable to cite a single regulation” supporting its position).

It is also established law that litigation positions by an agency are not entitled to Chevron
deference. NRDC v. Abraham, 355 F.3d 179, 201 (2d Cir. 2004); see Catskill Mts. Chapter of
Trout Unlimited, Inc. v. City of New York, 273 F.3d 481, 491 (2d Cir. 2001) (a position adopted
in the course of litigation lacks the indicia of expertise, regularity, rigorous consideration, and
public scrutiny that justify Chevron deference). In addition, informal agency actions are not to
receive Chevron deference, and this includes agency amicus briefs. Matz v. Household Int'l Tax
Reduction Inv. Plan, 388 F.3d 570, 573(7th Cir. 2004).

Moreover, “an agency interpretation of a relevant provision which conflicts with the
agency’s earlier interpretation is ‘entitled to considerably less deference,” than a consistently
held agency view." INS v. Cardoza-Fonseca, 480 U.S. 421, 446, n. 30 (1987) (quoting Watt v.
Alaska, 451 U.S. 259, 273 (1981)). Where, as here, the government “takes a convenient litigat-
ing position” that conflicts with its prior statements, that position is not entitled to deference.
Bowen, 488 U.S. at 213.

It cannot be said any longer that the Ministry’s amicus brief is entitled to substantial defe-
rence because it has become clear that the Ministry is taking conflicting positions in different
forums. Dr. Paula Stern has substantial specialized knowledge and expertise in international
trade and, in particular, in China’s negotiations concerning its admission to the WTO and other
trade matters. Dr. Stern has submitted an expert report in which she concludes:

For the defendants in this case to suggest that the Chinese government compelled the VC

producers to participate in an export cartel is to contradict the official assurances given by

the PRC at the time of its WTO accession in 2001 and to contradict numerous statements
made since. Taken together or separately, these statements provide a picture of an eco-
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nomic regulatory policy that reduces the role of government in setting prices, encourages
competition in the marketplace, and permits “voluntariness of defendants’ actions.”**®

For example, the Ministry states to this Court that the price coordination facilitated by the
Chamber “is a government-mandated price and output control regime.” Am. Br. at 3. But the
head of the Chinese Trade Delegation, a Vice Minister of the Ministry, has specifically stated to
the WTO that China “gave up export administration” of vitamin C.**’ And, prior to that, the
head of Chinese Trade Delegation, the Director General of the Ministry, stated to the WTO that

. . . . . 238
export prices are “fixed by enterprises without government intervention.”

The Ministry has
represented to the U.S. Department of Commerce that:

Currently, enterprises produce, sell and price their products according to the rules of the

market economy. 7There are no State restrictions on price or output. In particular, there

is significant competition among companies participating in of Sin-U.S. trade; industries
exporting to the United States have grown into vibrant fast-growing industries with com-
petition as the motivating factor. **

The views expressed by the Ministry in its amicus brief are also contradicted by the
record in this case. As this Court noted in its decision denying Defendants’ Motion to Dismiss,
testimony from a person responsible for negotiating export contracts on behalf of one of the De-
fendants that he could not remember the current price limitation “suggests that the hand of the
government was not weighing as heavily on defendants as defendants and the Ministry would

have this court believe.” In re Vitamin C, 584 F. Supp. 2d at 555-56. Zhang Yingren, the Depu-

ty General Manager of Hebet, also has testified that he “cannot recall the exact figure” of the cur-

3¢ Stern Report q 1.

272002 Transitional Review Statement, supra, at 3.

2% 2000 Communication from China, supra, at 16.

% Comments of the Bureau of Fair Trade for Imports and Exports of the Ministry of
Commerce on Determination and Treatment of Market Oriented Enterprises (June 25, 2007)
(Milici Decl., Ex. UU) at 4-5.
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rent export volume limitation and had not even written it down.”" Defendants’ own business

records establish that they considered their agreements mere “gentlemen’s agreements” and that

d.**!' And, as set

Defendants questioned whether their voluntary agreements could be enforce
forth above, Defendants disregarded even the minimum price subject to verification and chop

when it suited them to do so.

D. The Purported Delegation of Governmental Authority to the Chamber is In-
sufficient to Establish Sovereign Compulsion under U.S. Law.

Even accepting Defendants’ representations concerning Chinese law as true, the foreign
sovereign compulsion defense does not extend to the unfettered delegations of governmental au-
thority argued here. See Williams, 694 F.2d at 303 (the compulsion is available only when the
conduct alleged was “mandated by a foreign sovereign”), Mannington Mills, 595 F.2d at 1293
(“foreign law must have coerced” the violations of U.S. antitrust law). Defendants novel theory
that the sovereign compulsion defense may be invoked based upon discretionary acts taken by a
non-sovereign entity, such as the Chamber, is completely without support.

Defendants rely primarily on Southern Motor Carriers Rate Conference, Inc. v. United
States, 471 U.S. 48 (1985), which is inapposite. In Southern Motor Carriers, the Supreme Court
addressed a Mississippi statute requiring the State Public Service Commission, a state agency
and not a non-governmental organization, to prescribe rates for motor common carriers on the
basis of statutorily enumerated factors. /Id. at 65 n. 25. In carrying out its rate-setting responsi-
bilities, the agency encouraged common carriers to submit joint rate proposals. /d. at 64. The

Supreme Court held that the state action doctrine applied because Mississippi had clearly articu-

24 Zhang Dep. 134:5-135:1.
2 See, e.g., PX 42 at 8, PX 141.
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lated an intent to displace competition by requiring the Commission to prescribe trucking rates.
Id. at 65.

In reaching its decision, the Supreme Court specifically distinguished Community Com-
munications Co. v. Boulder, 455 U.S. 40 (1982). Id. at 65 n.25. In Boulder, the Supreme Court
concluded that the state action defense did not apply because, while the defendant municipality
acted pursuant to authority delegated by the state when it restricted competition, it was autho-
rized to choose free-market competition as an alternative to regulation. /d. In contrast, the state
agency at issue in Southern Motor Carriers was required to set common carrier rates pursuant to
specifically enumerated factors that bore “no discernible relationship to the prices that would be
set by a perfectly efficient and unregulated market.” /d.

As the foregoing discussion makes clear, there are no analogies between Southern Motor
Carriers and this case.

First, the defense of sovereign compulsion is distinct from the state action doctrine at is-
sue in Southern Motor Carriers. As the United States government explained in its amicus brief
in Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp. (No. 83-2044), 1985 WL
669667 (June 17, 1985) applying the state action doctrine in the foreign context:

would present private firms with innumerable opportunities for evasion of antitrust re-

quirements were any arguable “authorization” of the challenged conduct sufficient fto

give rise to the defense.... Surely the mere fact that a trade restraint is consistent with the
law of a foreign national's home state is not in itself a defense to an antitrust violation.

Nor should it lightly be inferred that Congress intended to defer to foreign sovereigns to

prescribe the norms for the volitional conduct of private persons concerning trade re-
straints directly affecting competition in the United States.
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Third, Defendants quibble about whether China has stated that it achieved “market econ-
omy” status or whether it has merely stated that it has made progress towards achieving market
economy status. China’s second thoughts about the its own past statements about its market
economy are not relevant to this case. What is relevant is that while Professor Shen relies on
documents from the early 1990s, Dr. Stern’s report establishes that China has repeatedly empha-
sized that such stale evidence is irrelevant to evaluating the current status of its current foreign
trade regime.

Finally, Defendants argue that Dr. Stern’s report should be disregarded because when
posed the question of whether it was her “intention ... to accuse the government of China of ly-
ing to the Court in this case,” Dr. Stern did not reply with an unqualified “yes.” This is a strange
argument from Defendants because the Ministry has repeatedly stated to the Court that it is a

249

single agency and does not speak for the entire Government of China.”” Dr. Stern appropriately

responded to Defendants that she has great respect for the government of China, and that “there
are serious contradictions” between the statements made in this case and official statements by
China, which may be unintended and caused by a lack of interagency or intra-agency review.**’
Dr. Stern is correct; it not necessary for her or this Court to conclude that the Ministry is delibe-
rately lying.

G. Speta’s Report Is Irrelevant

In support of their motion for summary judgment, Defendants also rely on the expert re-

251

port of Professor James B. Speta. ™ Professor Speta opines “that the system governing the Chi-

¥ See, e.g., May 3, 2006 Hearing Transcript (Milici Decl., Ex. WW) at 40:25-41:2.

2% Transcript of July 28, 2009 deposition of Dr. Paula Stern (Milici Decl., Ex. XX) at
37:21-38:23.

21 See Report of James B. Speta (Chan Decl., Ex. 5).
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nese Vitamin C export industry exhibits the principal characteristics of a ‘regulated industry.””**?

Professor Speta’s opinion is an academic exercise in comparative law;” it is irrelevant to any of
the legal or factual issues concerning Defendants’ liability. This Court should, therefore, disre-
gard Professor Speta’s expert report.

Fundamentally, Professor Speta’s opinion that the Chinese vitamin C export industry
“has all the characteristics of a regulated industry” is not germane to Defendants’ burden of
proving their affirmative defense of government compulsion. It is telling that, although Profes-
sor Speta discusses various exemptions from antitrust laws in his lengthy report, he expressly
disclaims offering any opinions with respect to (1) whether the Vitamin C export industry in
China falls with the act of state doctrine, (2) whether any implied immunity doctrine should ap-
ply, and (3) whether any express or implied antitrust exemption should apply in this case.”* And
Defendants cite no authority for the proposition that an industry is shielded from antitrust liabili-
ty merely because it is “regulated” in some generic sense.*>

Professor Speta admits that “within what is broadly defined as a regulated industry, each

specific sector has its own statutory framework, its own regulatory body of law, a body of case

22 §peta Report at 3.

23 professor Speta testified that his work was “a fairly standard comparative law project

of the kind [he has] done a number of times in the past to compare regulatory systems.” Tran-
script of May 1, 2009 Deposition of James B. Speta (“Speta Dep.”) at 29:8-12 (Milici Decl., Ex.
YY).

2% Speta Dep. at 65:23-66:11, 69:17-23. See also Id. at 71:11-16 (“I'm not offering a le-
gal conclusion on the scope of or the application of an antitrust immunity in this litigation.”).

> Pprofessor Speta conceded that the definition of “regulated industry” he employs in his

comparative law analysis “doesn’t come out of any particular case law, it comes out of a combi-
nation of sources.” Id. at 25:1-4. And although “[t]here are a variety of different kinds and de-
grees of regulation in a variety of different industries,” he merely offers the unremarkable—and
irrelevant—proposition “there are a body of industries that share regulatory characteristics that
we can define as regulated industries.” Id. 24:11-21.
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1I. Defendants’ Have Not Met Their Burden Under The Act of State Doctrine

Under the act of state doctrine, U.S. courts are precluded from “inquiring into the validity

29

of the public acts a recognized foreign sovereign committed within its own territory.” Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401 (1964). See also Mannington Mills, Inc. v.
Congoleum Corp., 595 F.2d 1287, 1293 (3d Cir. 1979). However, the doctrine “does not bestow
a blank-check immunity upon all conduct blessed with some imprimatur of a foreign govern-
ment.” Gross v. German Found. Indus. Initiative, 456 F.3d 363, 392 (3d Cir. 2006) (quoting
Timberlane Lumber Co. v. Bank of Am., 549 F.2d 597, 606 (9th Cir.1976) (“governmental ap-
proval or foreign government involvement” will not alone immunize the actions of private par-
ties from suit).

Under the unanimous Supreme Court decision in Kirkpatrick, the act of state doctrine can
only apply when the relief sought “require[s] a court in the United States to declare invalid the
official act of a foreign sovereign performed within its own territory.” W.S. Kirkpatrick & Co.,
Inc. v. Envtl. Tectonics Corp., Int’l, 493 U.S. 400, 405 (1990) (emphasis added). This is the
“factual predicate for application of the act of state doctrine.” Id. Without this factual predicate,
nothing—not policy considerations, comity concerns, or anything else—will trigger the act of
state doctrine.

Sovereign acts that facilitate an antitrust conspiracy—even when key to the success of
that conspiracy—do not prevent a U.S. court from adjudicating antitrust claims by injured parties

in the United States. See United States v. Sisal Sales Corp., 274 U.S. 268, 276 (1927).

A, Defendants Have Not Identified Any Official Act of the Chinese
Government That Would Be Invalidated By Granting Relief to Plaintiffs

Defendants do not identify any Chinese law, regulation, or official act that would be de-

clared invalid by granting Plaintiffs’ relief. Because the licensing and quota system ended as of
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January 1, 2002, the only sovereign acts at issue here are the regulations governing verification
and chop. Granting Plaintiffs’ relief does not require any inquiry into the validity of those regu-
lations because Plaintiffs’ do not challenge them and their injuries do not flow from them. The
most that can be said of verification and chop is that it aided Defendants’ ability to enforce their
voluntary and unlawful agreements.

O.N.E. Shipping Ltd. v. Flota Mercante Grancolumbiana S.A., 830 F.2d 449, 451 (2d Cir.
1987), and Hunt v. Mobil Oil Corp., 550 F.2d 68 (2d Cir. 1977) on which Defendants rely, fur-
ther reinforce why the act of state doctrine is inapplicable to the present case. In O.N.E. Ship-
ping, the plaintiff’s injuries were directly caused by Columbia’s cargo reservation laws, which
the plaintiff alleged defendants had manipulated. 830 F.2d at 451. Likewise, in Hunt, the plain-
tiff alleged that the defendants conspired to cause the government of Libya to move against it
and sought damages arising from Libya’s sovereign act. 550 F.2d at 70-72. Here, Plaintifts do
not seek to establish that Defendants caused the government of China to take an action that
harmed them and do not seek any damages arising from a sovereign act of the Chinese govern-
ment. To the contrary, this case concerns the voluntary actions of Defendants and the damages
inflicted upon Plaintiffs and the class by those actions. See Oceanic Exploration Co. v. Conoco-
Phillips, Inc., No. 04-332 (EGS), 2006 WL 2711527, at *14-15 (D.D.C. 2006) (act of state doc-
trine inapplicable where the focus was on defendant’s “unlawful conduct and how that conduct
resulted in harm to the plaintiffs” rather than any act of state); Okinawa Dugong v. Gates, 543 F.
Supp. 2d 1082, 1099 (N.D. Cal. 2008).

Defendants’ argument that this Court may not declare illegitimate China’s policies con-
cerning the importance of avoiding “harmful” or “malignant” competition goes too far. To the

extent that any such policies exist, they extend to all products, as the authorities cited by Defen-

69



Case 1:06-md-01738-BMC-JO Document 395 Filed 11/23/09 Page 76 of 84 PagelD #: 9216

dants demonstrate. Entering judgment for Defendants based upon such generally applicable
principles would effectively grant immunity to all Chinese companies from liability under the
Sherman Act without regard to the voluntariness of their conduct or the substantial harm to U.S.

companies flowing from their volitional acts.

B. Defendants Are Not Entitled to Judgment Based Upon Any Act of the
Chamber.

As Plaintiffs have established, the Chamber did not act with governmental authority with
respect to the export of vitamin C. Thus, immunity from U.S. antitrust laws may not be pre-
mised on any act of the Chamber.

Even if acts of the Chamber could be attributed to the government of China, Defendants
have not identified any official act of the Chamber that would be invalidated by granting relief to
Plaintiffs. The Chamber’s acts here were limited to convening and attending meetings at which
Defendants reached unlawful agreements. Those acts of the Chamber would not be invalidated
by granting relief to Plaintiffs. See Monolithic Power Sys., Inc. v. O2 Micro Intern. Ltd., Nos. C
04-2000, C 06-2929, 2006 WL 2975587, at *4 (N.D.Cal. Oct. 18, 2006) (doctrine does not apply
where “sovereign activity merely formed the background to the dispute or in which the only go-
vernmental actions were the neutral application of the laws.”) (citation omitted), Okinawa Du-
gong, 543 F. Supp. 2d at 1099 (mere involvement by foreign sovereign in dispute is insufficient
to trigger act of state doctrine).

C. Separation of Power Issues Are Not Implicated

No separation of power issues are implicated by this litigation which is based on U.S. en-
forcement actions against international cartels. Defendants reliance on Inferntational Associa-

tion of Machinists and Aerospace Workers v. OPEC, 649 F.2d 1354 (Sth Cir. 1981) is thus
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misplaced. In Int’l Ass’'n of Machinists, the court concluded that an injunction against a sove-

reign nation would amount to an order from a domestic court instructing a foreign nation to alter
its means of allocating resources. That observation not only fails to “speak directly” to the issues
raised here, as Defendants claim, it is irrelevant because Plaintiffs do not seek any injunction
against the government of China.

Further, the court in Int’l Ass’n of Machinists, after reviewing “extensive documentation
of the involvement of our executive and legislative branches with the oil question,” found that
there was “no question that the availability of oil has become a significant factor in international
relations” and “that OPEC and its activities are carefully considered in the formulation of Ameri-
can foreign policy.” 649 F.2d at 1360-61.

In contrast, there is no basis in the present record for concluding that the either of the po-
litical branches would view adjudication of this case as hindering international relations. FEnvil.
Tectonics, 847 F.2d at 1061 (defendants must “come forward with proof that adjudication of []
plaintiff's claim poses a demonstrable, not a speculative, threat to the conduct of foreign relations
by the political branches of the United States government”); see also Williams v. Curtiss-Wright,
Corp., 694 F.2d 300, 304 (3d Cir. 1982).2%

D. Only Conduct Within the Borders of China Is Within the Ambit of the Act of
State Doctrine.

The act of state doctrine does not apply to conduct that is intended to effect and does af-
fect the United States. See Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682,
686-7 (1976). As the court of appeals held in Allied Bank Int’l v. Banco Credito Agricola de

Cartago, 757 F.2d 516, 522 (2d Cir. 1985):

262 There are established mechanisms for the Executive Branch to submit its views in cas-

es and no such submission, called a “Statement of Interest” was made in this case. See 28 U.S.C.
§ 517; Beatty v. Republic of Iraq, 480 F. Supp. 2d 60, 82-84 (D.D.C. 2007).
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Acts of foreign governments purporting to have extraterritorial effect — and consequently,
by definition, falling outside the scope of the act of state doctrine — should be recognized
by the courts only if they are consistent with the law and policy of the United States.

(situs of subject of notes was in U.S.); In Re Grand Jury Subpoena Dated August 9, 2000, 218 F.
Supp. 2d 544, 556 (S.D.N.Y. 2002) (act of state doctrine does not apply where effect of foreign
governmental act is in the United States).

Here, as shown above, Defendants violated the Sherman Act while in the United States.
Further, Defendants’ conduct within China was intended to affect and did affect commerce and
consumers in the United States.”*’

E. Defendants Are Not Entitled to Judgment on Comity Grounds

Comity is a discretionary doctrine and is “the recognition which one nation allows within
its territory to the legislative, executive, or judicial acts of another nation, having due regard to
both international duty and convenience, and to the rights of its own citizens or of other persons
who are under the protection of its laws.” Hilton v. Guyot, 159 U.S. 113, 164 (1895); Hartford
Fire Ins. Co. v. Cal., 509 U.S. 764, 798 (1993). It is an affirmative defense as to which defen-

dants bear the burden of establishing its application. Allstate Life Ins. Co. v. Linter Group Ltd.,

263 In addition, a plurality of the Supreme Court has indicated that the act of state doctrine

applies only to “the public and governmental acts of sovereign states,” not “their private and
commercial acts.” Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976).
Just months after the Court’s decision in Dunhill, Congress codified the restrictive understanding
of sovereign immunity in the Foreign Sovereign Immunity Act (“FSIA”). See 28 U.S.C. §
1605(a)(2)-(3). In so doing, Congress explicitly approved of Dunhill’s commercial activity ex-
ception to the act of state doctrine. H.R. Rep. No. 94-1487, at 20 n.1 (1976). Congress nonethe-
less “found it unnecessary to address the act of state doctrine” in the FSIA precisely because
“decisions such as that in the Dunhill case demonstrate that our courts already have considerable
guidance enabling them to reject improper assertions of the act of state doctrine.” /d. In particu-
lar, Congress indicated its understanding “that the [act of state] doctrine would not apply to the
cases covered by [the FSIA], whose touchstone is a concept of ‘commercial activity’ involving
significant jurisdictional contacts with this country.” /d. The Executive Branch has likewise
concluded that the act of state doctrine applies only if the challenged conduct “is governmental,
rather than commercial.” International Guidelines § 3.33.
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994 F.2d 996, 999 (2d Cir. 1993); Filetech S.A. v. France Telecom S.A., 157 F.3d 922 (2d Cir.
1998).

To trigger the comity doctrine, a “true conflict” must exist between American and for-
eign law such that compliance with the laws of both countries must be impossible. Hartford
Fire, 509 U.S. at 798 (compliance with laws of both U.S. and Britain was possible); Gross v.
German Found. Indus. Initiative, 456 F.3d 363, 393 (3d Cir. 2006) (“if there is no foreign judg-
ment or ongoing proceeding in a foreign tribunal, application of international comity principles
requires the presence of a ‘true conflict’ between United States law and foreign law”); In re
Maxwell Comm. Corp., 93 F.3d 1036, 1049-50 (2d Cir. 1996).

As this Court noted at the hearing on Defendants’ Motion to Dismiss, Defendants rely on

264 The Defendants have, at best, produced

a false conflict to support their requests for judgment.
evidence suggesting that price-fixing agreements by vitamin C exporters are aided by regulations
issued by the Ministry and are consistent with vague national policies. But even if it is true that
Defendants’ conspiracy is permitted under Chinese law and consistent with Chinese trade policy,
those facts would not provide a basis for extending comity because:
the fact that conduct is lawful in the state in which it took place will not, of itself, bar ap-
plication of the United States antitrust laws, even where the foreign state has a strong
policy to permit or encourage such conduct. No conflict exists, for these purposes, where
a person subject to regulation by two states can comply with the laws of both.
Hartford Fire, 509 U.S. at 799 (emphasis added); see also United States v. Portrait of Wally,
2002 WL 553532, at *10 (S.D.N.Y. Apr. 12, 2002) (“comity does not operate as a pre-emption
doctrine. . . merely because there are foreign laws that might also apply”).

Moreover, defendants here urge the Court to defer not to a pervasive regulatory scheme,

but to the actions of an industry committee whose private, corporate members include the defen-

24 June 5, 2007 Hr. Tr. at 114:9-10.
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dants. Defendants fail to show that any court has ever deferred to the actions of such a commit-
tee. See, e.g., Bodner v. Banque Paribas, 114 F. Supp. 2d 117, 129 (E.D.N.Y. 2000) (noting no
court has ever deferred to executive-established commission).

Here, compliance with both the Sherman Act and the verification and chop system is not
only possible, but actually common. Because, as in Hartford Fire, foreign law does not “re-
quire[] them to act in some fashion prohibited by the law of the United States,” Defendants have
not met the threshold for extending comity. Hartford Fire, 509 U.S. at 799. As a result, the
court need not “address other considerations that might inform a decision to refrain from the ex-
ercise of jurisdiction on the grounds of international comity.” /d.

In any event, even other considerations related to comity were considered, they would
weigh strongly in favor of denying Defendants’ motion: (1) there is no true conflict of law or
policy; (2) plaintiffs are U.S. citizens and the fact that defendants are Chinese companies does
not distinguish this case from the numerous others involving foreign defendants; (3) the United
States has a long-established interest in the enforcement of its antitrust laws; (4) defendants have
pointed to no ongoing or pending proceeding taking place in China; (5) defendants unquestiona-
bly intended to and did in fact harm and affect U.S. commerce; and (6) the implications upon
foreign relations are minimal given that the United States has not intervened in this case and the
Sherman Act specifically gives the courts federal question jurisdiction to resolve antitrust mat-
ters.

CONCLUSION
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For the foregoing reasons, Plaintiffs respectfully request that Defendants’ Motion for

Summary Judgment or, in the Alternative, Determination of Foreign Law and Entry of Judgment

be denied.

Dated: October 16, 2009
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CERTIFICATE OF SERVICE
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Motion For Summary Judgment Or Determination Of Foreign Law And Entry Of Judgment was
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Jennifer Milici
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