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Possible outcomes in DOJ/FTC reviews

Close
investigation

Settle .
w/consent .
decree .

Parties
terminate
transaction

“Fix it first”
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Waiting period terminates at the end of the investigation with the agency
taking no enforcement action, or
Agency grants early termination prior to normal expiration

DOJ: Seeks preliminary and permanent injunctive relief in federal
district court

FTC: Seeks preliminary injunctive relief in federal district court
Seeks permanent injunctive relief in administrative trial

Typical resolution for problematic mergers
DOJ: Consent decree entered by federal district court
FTC: Consentorder entered by FTC in administrative proceeding

Parties will not settle at the agency’s ask and will not litigate, or
Agency concludes that no settlement will resolve the agency’s concerns
and the parties will not litigate

 Examples: AT&T/T-Mobile, NASDAQ/NYSE Euronext

Merging parties restructure transaction to eliminate problematic overlap by

narrowing assets to be purchased or selling assets to a third party

Merging parties file new HSR notifications for the restructured transaction
HSR reports also may need to be filed for the restructured transaction

When done to the agency’s satisfaction, eliminates the need for a consent

decree or other enforcement act



Plaintiffs and Forums
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‘ Antitrust merger litigation generally

___Plaintiff | ___Trial Forum ___|____Appeal

DOJ Federal district court Court of appeals

FTC

—Preliminary inj.  Federal district court Court of appeals

—Permanent inj. FTC administrative trial Apy court of appeals
—Hearing before an ALJ with venue
—Commission decision

State AGs™ Federal district court Court of appeals

Private parties*® Federal district court Court of appeals

* May also bring state claims in state court or join state claims to federal claims in federal court
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Typical Litigation Paradigms
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Typical litigation paradigms
DOJ preclosing challenge
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‘ Typical litigation paradigms

DOJ preclosing challenge

Federal

Complaint

district court
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Litigate TRO

-==

FTC preclosing challenge

-
£3 Sec. 13(b)
B2 Complaint
-2

©
o Administrative
- Complaint!
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Litigate TRO

Almost always stipulated

-==

Stipulate
to TRO

Almost always stipulated

Interlocutory Final
Appeal Appeal
A
Preliminary Permanent
Injunction Injunction

Often consolidated under FRCP 65(a)(2)

Appeal to

Ct. of Appeals
A

Preliminary
Injunction

- -‘___\Can be different circuits

Appeal to
Ct. of Appeals

A

Administrative Trial and
Recommendation by ALJ

-

Decision by
Commission

"The FTC must issue its administrative complaint within 20 days of the entry of a preliminary injunction. FTC Act § 13(b).
As a matter of practice, the FTC issues its administrative complaint before or on the date it seeks a preliminary injunction.

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center




Typical litigation paradigms

DOJ postclosing challenge

Federal
district court

Final
Appeal
A

Permanent

Complaint

FTC postclosing challenge

Administrative

Injunction

Appeal to
Ct. of Appeals

A

FTC

Complaint

Administrative Trial and
Recommendation by ALJ

Decision by
Commission
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Litigation timing

WDC views on timing for preclosing challenges

Preliminary injunction

Appeal from the grant
or denial of a PI

Full trial on the merits

“Recommended
decision” by the ALJ"

Decision by the
Commission

Appeal from an FTC

decision on the merits
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DOJor FTC

DOJor FTC

DOJ

FTC

FTC

FTC

Federal district court

Federal court of appeals

Federal district court

FTC administrative law
judge (ALJ)

Full FTC

Federal court of appeal

6.5 months from filing of the
complaint

Likely to be granted expedited
treatment, in which case
6 months

Typically consolidated with Pl
hearing under Rule 65(a)(2):
6.5 months from filing of the
complaint

Within 1 year from issuance of
administrative complaint

At the Commission’s discretion

One year or more

This timing is critical to know in the negotiation
of the termination date in the merger agreement



Aside: Constitutional challenges to the FTC

History

o Prior to 2023

Constitutional challenges to the FTC’s administrative adjudicative process could only be
made in the course of the administrative adjudication

However, the administrative agency is not competent to decide the constitutionality of its
own processes, so the resolution of the constitutional claims had to await an appeal to
the court of appeals following a final administrative decision

o Axon (2023)

In Axon Enterprise v. FTC,' the Supreme Court rejected this view and held that
constitutional challenges to the structural aspects of an agency adjudicative process may
be litigated collaterally in district court

Constitutional challenges related to the conduct of a particular administrative adjudication
still must be litigated in the administrative proceeding

o Upshot

Respondents in FTC administrative adjudications are raising raised constitutional
challenges to the FTC’s adjudicative process in—

o FTC Act 13(b) preliminary injunction proceedings (raised as affirmative defenses and counterclaims), and
o Collateral district court proceedings (raised as claims)

Query: Is it legal malpractice today not to raise a constitutional challenge to the FTC’s
administrative adjudicative process if the FTC commences administrative litigation
against the deal?

1142 S. Ct. 895 (2023).
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https://www.appliedantitrust.com/16_foreclosure.htm#Axon

Aside: Constitutional challenges to the FTC

Example: Intercontinental Exchange/Black Knight'

o Raised as defenses to the Pl and independently as counterclaims for a
declaratory judgment

Constraints on removal of the Commissioners and the Administrative Law Judge violate
Article Il of the Constitution and the separation of powers

Congress unconstitutionally delegated legislative power to the Commission by failing to

provide an intelligible principle by which the Commission would exercise the delegated

power

o The idea here appears to be that the FTC’s ability to assign matters to agency adjudication rather
than federal court litigation without an intelligible principle violates the nondelegation doctrine

Granting the relief sought would constitute a taking of Intercontinental Exchange’s

property in violation of the Fifth Amendment to the Constitution

The adjudication of the Complaint against Intercontinental Exchange through the related
administrative proceedings violates Intercontinental Exchange’s Seventh Amendment
right to a jury trial

The adjudication of the complaint against Intercontinental Exchange through the related
administrative proceedings adjudicates private rights and therefore violates Article Il of

the U.S. Constitution and the Seventh Amendment

' Defendant Intercontinental Exchange, Inc.’s Answer and Affirmative Defenses and Counterclaims, Defenses Fourth
through Eight and Counterclaims [/ 39-48, FTC v. Intercontinental Exchange, Inc., No. 3:23-cv-01710-AMO (N.D. Cal. filed
Apr. 25, 2023). The case settled shortly before the Pl hearing, so the constitutional issues were not decided. See Joint
Stipulation For Dismissal Without Prejudice, FTC v. Intercontinental Exchange, Inc., No. 3:23-cv-01710-AMO (N.D. Cal. filed
Aug. 7, 2023). Query: To what extent did the constitutional challenges put pressure on the FTC to settle?
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https://www.appliedantitrust.com/14_merger_litigation.htm#ice_answer
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https://www.appliedantitrust.com/14_merger_litigation/cases_ftc/Intercontinental_Black%20Knight2023/02_ndcal/ice_black_knight_ndcal_dismissal_stip2023_08_07.pdf

Injunctive Reliet
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Types of injunctions 1n merger cases

Injunction type Relief ordered

TRO Maintain status quo pending decision on a preliminary injunction
Preliminary injunction

Premerger: Blocking injunctions
Postmerger: Hold separate/preserve assets for divestiture
Recission in rare cases

Permanent injunction L _
Premerger: Blocking injunction

Postmerger: Divestiture (recission in one case)

NB: Since actions for injunctive relief sound in equity, they are tried to the court, not to
a jury
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Winter v. Natural Res. Def. Council, Inc.!

Seminal Supreme Court case on preliminary injunctions

“A preliminary injunction is an extraordinary remedy never awarded
as of right.”

Winter test

A [private] plaintiff seeking a preliminary injunction must establish
[1] that he is likely to succeed on the merits,

[2] that he is likely to suffer irreparable harm in the absence of preliminary relief,
[3] that the balance of equities tips in his favor, and
[4] that an injunction is in the public interest.3

1555 U.S. 7 (2008).
2 |d. at 24.
3 |d at 20.
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Winter v. Natural Res. Def. Council, Inc.!

Is there a “sliding scale” among the Winter factors?

o Pre-Winter

Many courts held that the four factors could be balanced on a sliding scale, so that, for
example, a weak showing of likelihood of success could be offset by a strong showing of
irreparable harm or public interest considerations

o Post-Winter
Some courts have continued using a sliding scale and weighing all four factors as a whole'

Other provide that the movant must show that all four factors independently weigh in
favor of granting the pretrial injunction?

o Most importantly, under this approach a likelihood of success on the merits is an independent, free-
standing requirement for a preliminary injunction?

1 See, e.g., Boardman v. Pac. Seafood Grp., 822 F.3d 1011, 1022 (9th Cir. 2016); Davis v. Pension Benefit Guar. Corp.,
571 F.3d 1288, 1292 (D.C. Cir. 2009); Navient Sols., LLC v. United States, 141 Fed. CI. 181, 183—-84 (Fed. Cl. 2018)
(holding “[n]o single factor is determinative”); Hall v. Edgewood Partners Ins. Ctr., Inc., 878 F.3d 524, 527 (6th Cir. 2017)
(holding “[a]s long as there is some likelihood of success on the merits, [the four preliminary injunction] factors are to be
balanced, rather than tallied”).
2 See, e.g., Jordan v. Fisher, 823 F.3d 805, 809 (5th Cir. 2016); O'Connor v. Kelley, 644 F. App'x 928, 932 (11th Cir.
2016) (unpublished); Ferring Pharm., Inc. v. Watson Pharm., Inc., 765 F.3d 205, 210 (3d Cir. 2014).
3 See, e.g., Butts v. Aultman, 953 F.3d 353, 361 (5th Cir. 2020); California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018) (“Likelihood
of success on the merits is the most important factor; if a movant fails to meet this threshold inquiry, we need not consider the
other factors.”) (internal quotation marks omitted); Arborjet, Inc. v. Rainbow Treecare Sci. Advancements, Inc., 794 F.3d 168,
173 (1st Cir. 2015); Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014); Home Instead, Inc. v. Florance, 721 F.3d 494, 497
(8th Cir. 2013); see also A.H. ex rel. Hester v. French, 985 F.3d 165, 176 (2d Cir. 2021) (likelihood of success is the "dominant,
if not the dispositive, factor"); Doe v. Trs. of Bos. Coll., 942 F.3d 527, 533 (1st Cir. 2019) ("likelihood of success on the merits is
the most important of the four preliminary injunction factors").
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Winter v. Natural Res. Def. Council, Inc.
DOJ/FTC challenges

o Irreparable harm is presumed to result if the law is violated
Other cases hold that the element of irreparable harm is simply not part of the test when
the government is the plaintiff and is seeking to prevent a violation of law
o Balance of the equities
The public equities
o The public interest in effectively enforcing the antitrust laws

o The public interest in ensuring that effective relief may be ordered if the government succeeds at
the trial on the merits (secondary)

Where there is a likelihood of success, the public equities have always outweighted the
private equities, whatever they may be

o | am not aware of any merger antitrust case where the court found the private equities outweighed
the public equities if the agency demonstrated a likelihood of success on the merits

Therefore, the critical factor when the government seeks a
preliminary injunction is the likelihood of success on the merits
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Temporary restraining orders (TROs)

Emergency interim relief a court may enter to maintain the status quo
pending a fuller hearing on a motion for a preliminary injunction

Can be entered ex parte when circumstances require’

Duration?

o Not to exceed 14 calendar days

o May be extended for good cause by the court for an additional 14 calendar days
o The parties may agree on a longer extension (stipulated TRO)

o Short duration is the safeguard against the lack of higher standards

Absent consent, if of a longer duration, the TRO will be treated as a preliminary injunction
and must conform to the more rigorous preliminary injunction standards

Standard

o The standard for issuing a temporary restraining order is the same as the standard
for issuing a preliminary injunction

o BUT the respective harms to the parties and the public interest will be assessed in
light of the very limited duration of the TRO (as opposed through the end of the trial

on the merits for a preliminary injunction)
! Fed. R. Civ. P. 65(b)(1). 2 Fed. R. Civ. P. 65(b)(2).
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Temporary restraining orders (TROs)

Rarely employed in modern merger antitrust practice

o Judges strongly dislike the timing pressures of an adjudicated TRO and believe
that the litigating parties should be able to agree on a scheduling order that will—
Permit the merging parties to take all necessary discovery on an expedited basis before
the preliminary injunction hearing, and
Include a stipulation not to close the transaction until the motion for a preliminary
injunction is decided
o Since the same judge will decide preliminary injunction, usually unwise to be the
party responsible for not reaching an agreement on a stipulated TRO
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Merger Antitrust Law

Georgetown University Law Center 18



Preliminary injunctions

= The enabling statutes

DOJ: Clayton Act § 15

“The several district courts of the
United States are invested with
jurisdiction to prevent and restrain
violations of this Act, and it shall be
the duty of the several United
States attorneys, in their respective
districts, under the direction of the
Attorney General, to institute
proceedings in equity to prevent
and restrain such violations.”

FTC: FTC Act § 13(b)

“Upon a proper showing that,
[1] weighing the equities and

[2] considering the
Commission’s likelihood of
ultimate success,

[3] such action would be in the
public interest,

and after notice to the defendant, a
temporary restraining order or a
preliminary injunction may be
granted without bond”
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Antitrust preliminary injunction standard

FTC
o Debate over the Section 13(b) likelihood standard
FTC:
o Often urges that the agency need only show “a fair and reasonable chance of ultimate success on the
merits”™
o Another standard, more commonly cited by the courts, is the “serious question” standard (see next
slide)

1 See FTC v. Lancaster Colony Corp., 434 F. Supp. 1088, 1090 (S.D.N.Y. 1977); urged in FTC v. IQVIA Holdings Inc.,
No. 23 CIV. 06188 (ER), 2024 WL 81232, at *7 (S.D.N.Y. Jan. 8, 2024).
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Antitrust preliminary injunction standard

FTC: “Serious questions” test

The issue is whether the Commission has demonstrated a likelihood of ultimate
success. The Commission meets its burden if it “raise[s] questions going to the
merits so serious, substantial, difficult and doubtful as to make them fair ground for
thorough investigation, study, deliberation and determination by the FTC in the first
instance and ultimately by the Court of Appeals.”

T FTC v. Warner Commc'ns, 742 F.2d 1156, 1162 (9th Cir. 1984) (collecting citations); accord FTC v. Whole Foods
Mkt., Inc., 548 F.3d 1028, 1035 (D.C. Cir. 2008) (Brown, J.); id. at 1042 (Tatel, J.); FTC v. H.J. Heinz Co., 246 F.3d 708,
714-15 (D.C. Cir. 2001); FTC v. Meta Platforms Inc., No. 5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal.

Feb. 3, 2023); FTC v. Peabody Energy Corp., 492 F. Supp. 3d 865, 883 (E.D. Mo. 2020); FTC v. RAG-Stiftung, 436 F.
Supp. 3d 278, 290 (D.D.C. 2020); FTC v. Wilh. WilhelImsen Holding ASA, 341 F. Supp. 3d 27, 44 (D.D.C. 2018); FTC v.
Sanford Health, No. 1:17-CV-133, 2017 WL 10810016, at *24 (D.N.D. Dec. 15, 2017), aff'd, 926 F.3d 959 (8th Cir.
2019); FTC v. Advocate Health Care, No. 15 C 11473, 2016 WL 3387163, at *2 (N.D. Ill. June 20, 2016), rev'd and
remanded, 841 F.3d 460 (7th Cir. 2016); FTC v. Staples, Inc., 190 F. Supp. 3d 100, 115 (D.D.C. 2016); FTC v. Steris
Corp., 133 F. Supp. 3d 962, 966 (N.D. Ohio 2015); FTC v. Sysco Corp., 113 F. Supp. 3d 1, 22 (D.D.C. 2015); FTC v.
OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1074 (N.D. Ill. 2012); FTC v. ProMedica Health Sys., Inc., No. 3:11 CV 47,
2011 WL 1219281, at *53 (N.D. Ohio Mar. 29, 2011); FTC v. Lab. Corp. of Am., No. SACV 10-1873 AG MLGX, 2011 WL
3100372, at *16 (C.D. Cal. Feb. 22, 2011); FTC v. CCC Holdings, Inc., 605 F. Supp. 2d 26, 30 (D.D.C. 2009).

2 See FTC v. University Health, 938 F.2d 1206, 1218 (11th Cir.1991); Fruehauf Corp. v. FTC, 603 F.2d 345, 351 (2d Cir.
1979); FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197 (D.D.C. 2018); FTC v. Staples, Inc., 970 F. Supp. 1066, 1072
(D.D.C. 1997).
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Antitrust preliminary injunction standard

FTC: “Serious questions” test

o Notwithstanding this test (and some even while citing it), several courts have
required the Commission to show a reasonable probability of success on the merits?
Example: Tronox (D.D.C. 2018):

For relief under Section 13(b), the Commission must establish that “there is a
reasonable probability that the challenged transaction will substantially impair
competition.” F.T.C. v. Staples Inc., 190 F. Supp.3d 100, 114 (D.D.C. 2016).2

Example: Meta Platforms (N.S. Cal. 2023):

The FTC is therefore required to provide more than mere questions or speculations
supporting its likelihood of success on the merits, and the district court must decide
the motion based on “all the evidence before it, from the defendants as well as from
the FTC.” Id. (citations omitted); see United States v. Siemens Corp., 621 F.2d 499,
506 (2d Cir. 1980) (noting that “the Government must do far more than merely raise
sufficiently serious questions with respect to the merits” in demonstrating a
“reasonable probability” of a Section 7 violation.).3

1 See FTC v. University Health, 938 F.2d 1206, 1218 (11th Cir.1991); Fruehauf Corp. v. FTC, 603 F.2d 345, 351 (2d Cir.
1979); FTC v. RAG-Stiftung, 436 F. Supp. 3d 278, 290 (D.D.C. 2020); FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197
(D.D.C. 2018); FTC v. Staples, Inc., 970 F. Supp. 1066, 1072 (D.D.C. 1997); see also FTC v. Meta Platforms Inc., No.
5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal. Feb. 3, 2023) (citing United States v. Siemens Corp., 621 F.2d
499, 506 (2d Cir. 1980) (noting in turn that “the Government must do far more than merely raise sufficiently serious
questions with respect to the merits” in demonstrating a ‘reasonable probability’ of a Section 7 violation)).

2FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197 (D.D.C. 2018).

3 FTC v. Meta Platforms Inc., No. 5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal. Feb. 3, 2023).
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear to
apply the same standard as DOJ Section 15 decisions on the merits

The preliminary injunction record in a Section 13(b) proceedings is essentially a fully

developed trial record

o The FTC had months to investigate the transaction and compile the evidence for complete trial record

o The merging parties, although under severe time contracts for discovery and pretrial briefing, devote
the resources necessary to compile the evidence for complete trial record (including expert evidence)

Modern antitrust practice is for courts to write extensive opinions analyzing the likelihood of

success on the merits

o Over the last 10 years, courts have issued opinions in fourteen Section 13(b) petitions (not counting
two decisions that were reversed)

The average length of these fourteen opinions was 70 pages in typescript

o Section 13(b) opinions are indistinguishable from opinions issued in Section 7 cases brought by the
Department of Justice under a traditional preliminary injunction standard and where the preliminary
injunction hearing was consolidated with the trial on the merits under FRCP 65(d) in their analytical depth

No difference in outcome

o Although courts may articulate different standards for preliminary injunctions sought by the FTC under
Section 13(b) and permanent injunctions sought by the DOJ under consolidated Section 15
proceedings, the findings of fact in each (non-reversed) Section 13(b) case would have produced the
same results if the actions had been brought by the DOJ under Section 15 for a permanent injunction

Caution: The less experienced a judge in complex business litigation, the more likely the
Jjudge will see a Section 13(b) proceeding in a more traditional Pl light
Professor Dale Collins
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear
to apply the same standard as DOJ Section 15 decisions on the merits (con'’t)

There are probably two reasons why Section 13(b) and Section 15 opinions are
indistinguishable

1. The record in preliminary injunction cases under Section 13(b) are as fully developed as permanent
injunction cases under Section 15 and the substantive antitrust outcome in a full administrative trial
on the merits is unlikely to different from the result in the Section 13(b) proceeding
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear
to apply the same standard as DOJ Section 15 decisions on the merits (con'’t)

There are probably two reasons why Section 13(b) and Section 15 opinions are
indistinguishable (con’t)
2. Courts recognize that if a blocking preliminary injunction is entered, the parties will abandon their
transaction
By the time a preliminary injunction decision is made, the transaction has been pending for
between 18 to 24 months.
If a preliminary injunction entered, a Commission decision on the Section 7 legality for the
merger will not be decided for another 18 to 24 months.
The Commission rarely decides against a complaint it has issued. Therefore, to prevail the
parties must appeal the Commission's decision, which even if expedited will take another 6 to
8 months.
A transaction cannot survive in limbo for the length of time it would take for the parties to

defend an administrative proceeding, so the parties will abandon their transaction if a
preliminary injunction is entered rather than litigate on the merits."

1 See, e.g., FTC v. Advocate Health Care Network, 841 F.3d 460 (7th Cir. 2016), on remand, 2017 WL 1022015 (N.D. Il Mar.
16, 2017); FTC v. IQVIA, No. 1:23-cv-06188-ER (S.D.N.Y. Dec. 29, 2023; public version Jan. 8, 2024); FTC v. Hackensack
Meridian Health, Inc., No. 20-cv-18140, 2021 WL 4145062 (D.N.J. Aug. 4, 2021) (unpublished), affd, 30 F.4th 160 (3d Cir.
2022); FTC v. v. Peabody Energy Corp., No. 4:20-CV-00317-SEP, 2020 WL 5893806 (E.D. Mo. Oct. 5, 2020); FTC v. Sanford
Health/Sanford Bismarck, No. 1:17-CV-133, 2017 WL 10810016 (D.N.D. Dec. 15, 2017), affd, No. 17-3783, 2019 WL
2454218 (8th Cir. June 13, 2019); FTC v. Wilh. Wilhelmsen Holding AS, No. 18-cv-00414-TSC, 2018 WL 4705816 (D.D.C.
Oct. 1, 2018); FTC v. Staples Inc., 190 F. Supp. 3d 100 (D.D.C. 2016); FTC v. Sysco Corp., 113 F. Supp. 3d 1 (D.D.C. 2015).
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Antitrust preliminary injunction standard

FTC

o FTC strategic response

The FTC has tried to avoid courts judging Section 13(b) complaints for a preliminary
injunction under something more akin to permanent injunction standard by significantly
diversifying where it brings its cases

In particular, the FTC does not like to bring cases in the District of Columbia, where the
judges are more familiar with antitrust law—and the Circuit has more antitrust precedent,
especially in mergers—than other circuits.
o Although there is nothing in the public record that confirms this, it is apparent that the FTC (and the
DOJ) want to avoid the District of Columbia, its experienced judges, and the Circuit’s precedent.
As the FTC brings cases in districts that have little or no experience with merger antitrust
cases, the probability increases that the judges will take the “serious question” language
seriously and significantly lower the threshold for entering a preliminary injunction

Professor Dale Collins
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Interim 1junctions—Appeals
Appeal

o The grant or denial of a motion for a preliminary injunction is immediately
appealable as a matter of right under 28 U.S.C. § 1292(a)(1):

[T]he courts of appeals shall have jurisdiction of appeals from: (1) Interlocutory
orders of the district courts of the United States . . . or of the judges thereof,
granting, continuing, modifying, refusing or dissolving injunctions, or refusing
to dissolve or modify injunctions, except where a direct review may be had in
the Supreme Court;

o The standard of review is abuse of discretion
Review legal conclusions de novo
Review factual findings for clear error
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Permanent injunctions

|dentical to usual federal court preliminary injunction standard
o EXCEPT that a permanent injunction requires actual success on the merits’
o Success on the merits requires proof by the preponderance of the evidence

o Also, the record for a decision on a permanent injunction may be more developed
if additional discovery and briefing have occurred since the preliminary injunction
hearing

Factual findings in the preliminary injunction hearing
o Not binding in the permanent injunction trial (or even entitled to deference)
o BUT unlikely to be overturned in the absence of new evidence

' Amoco Prod. Co. v. Vill. of Gambell, Alaska, 480 U.S. 531, 546 n.12 (1987).
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Appeals
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Appeals: Jurisdiction

Statutorily prescribed

o Courts of appeal must be assigned jurisdiction by statute to hear an
appeal

Jurisdiction in three types of appeal

1. Appeals of final judgments (28 U.S.C. § 1291)

2. Appeals of the grant or denial of injunctive relief (28 U.S.C. § 1292(a))
3. Interlocutory appeals (28 U.S.C. § 1292(b))
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Appeals: Jurisdiction
Appeals of final judgments—28 U.S.C. § 1291

o Courts of appeal have appellate jurisdiction over all “final decisions” of the district
courts

o Appeal may be taken as a matter of right

Professor Dale Collins
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Appeals: Jurisdiction
Certified interlocutory appeals—28 U.S.C. § 1292(b)

o Appeals of interlocutory orders are not as of right

o Certification: Two-tiered screening procedure—

District court certification:

1. the order involves a controlling question of law

2. as to which there is substantial ground for difference of opinion, and

3. that an immediate appeal from the order may materially advance the ultimate termination of the
litigation'

Court of appeals acceptance: Discretionary with the appellate court

o Rarely successfully invoked
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Appeals: Standards of review

Interpretation of the law—De novo
o Query: Is the FTC accorded Chevron deference?

Finding of facts

o In a bench trial—Clearly erroneous rule
o By a jury—Substantial evidence rule

o By the FTC—Substantial evidence rule

Others matters
o In federal court—Abuse of discretion
o FTC—[No articulated rule? But in any event, very deferential]
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‘ ABI/Grupo Modelo case study
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What was the deal?

= ABI owned 50% of the equity of Grupo
Modelo
o But only owned 43% of the voting securities

o Also bounded by some firewalls, so Modelo
operated independently of ABI

= ABI to buy the remaining 50% for
$20.1 billion
o Announced June 28, 2012
o 30% premium (= $6.03 billion)

ABI

-

ABInBev

50% equity

Others

— 43% voting
— Firewall

Modelo

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center

35




Some background
ABInbev (ABI)

o #1 firm in the U.S. beer market with a 39% share

o Budweiser, Busch, Michelob, Natural Light, Stella Artois, Goose Island, Beck’s,
and 39 other brands of beer

MillerCoors (joint venture between SAB Miller and MolsonCoors)
o #2 firm with a 26% share

o Coors, Coors Light, Miller Genuine Draft, Miller High Life, Miller Lite, Extra Gold
Lager, Hamm'’s

Grupo Modelo
o #3 firm with a 7% share

o Corona Extra, Corona Light, Modelo Especial, Pacifico, Negra Modelo and
Victoria

Other 28%

o Heineken, Sam Adams, Yuengling, craft beers, others—all relatively small
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Why did ABI want to buy Modelo?

= TO MAKE MONEY

1. Could expand the business and earn more profits

2. Wanted to secure the rights to sell Corona and Modelo’s other Mexican brands
worldwide, particularly in Europe and South America.

3. Could reduce costs
= Expected $600 million annually in cost savings and synergies
= Laterraised to $1 billion

4. Was the elimination of competition also an unexpressed goal?
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Why did Modelo want to sell?

= TO MAKE MONEY

o Remember 30% premium (> $6 billion)

ABI

50% equity

Others

— 43% voting
— Firewall

Modelo
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Why would ABI pay a 30% premium?

Had to pay some premium if it wanted to
buy the remaining 50% (“control
premium”) ABI Others

. s . o 1
Sellers were bargaining for a portion of 50% equity
—43% voting

the synergies — Firewall
Modelo
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Would the deal still be profitable to ABI?

Present discounted value of annually
recurring synergies at 8%/year

o $600 million/year in perpetuity - $7.5 billion ABI Others
o $600 million/year in 10 years > $4.03 billion 50% equity
o $1 billion/year in perpetuity > $12.5 billion ~ 5% voting
o $1 billionin 10 years>$6.71 billion
Modelo
RECALL: Premium = $6 billion
o With a time horizon of 10 years at 8%, ABI
would—
Lose money on a PDV basis if synergies were
$600 million/year Query: What is going on here?

Make over $700 million in present value if
synergies were $1 billion/year
o WDC: ABI may have had a time horizon greater
than 10 years and a discount rate of < 8%
At $600M/yr for 25 years at 8%, the PDV = $6.40B
At $600M/yr for 20 years at 7%, the PDV = $6.36B
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U.S. beer landscape premerger

Others MillerCoors

28% 26%

Distributors

Retailers Retailers

ABI

50% ( but w/firewalls)

39%

|
Grupo Modelo*

7%

Constellation
Brands

50% 50%

Crawn Imports

(exclusjve importer of
Modelo Brands In US)

Retailers

Retailers

\

US Customers

\

Ownership interest

— Flow of beer

* Had option exercisable in 18 months
(at the end of 2013) to acquire in
2016 Constellation’s 50% share in
Crown Imports
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What was ABI’s antitrust argument?

Acquisition was too small to make

a competitive difference

a

a
a
a

Modelo was a “fringe” firm
ABI (39%) + Modelo (7%) = 46%
Not materially different than 39%
HHIs bad, but not that bad

Share HHI
ABI 39% 1521
MC 26% 676

Modelo 7% 49

Heineken 6% 36

Others 22% 69
100% 2351

Say 7 firms

Combined 46%
Delta 546
Post-HHI 2897

Coke/Pepsi model: ABl and MillerCoors were in an intensely
competitive duopoly—the acquisition will not change this competition

Two companies largely did not compete head-to-head in beer segments
Subpremium: Busch (ABI), Keystone (MC)—No Modelo

Premium: Bud Light, Coors Light, MillerLite—No Modelo

Premium plus: Bud Light Platinum, Michelob Ultra (ABI) —No Modelo

High-end: Corona (Modelo), Heineken, Stella Artois (ABI), other imports—No ABI

a

a
a
a
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What was ABI’s strategy to get the deal closed?

Pre-HSR filing: The Constellation Brands deal

o ABI agreed to sell Constellation the 50% of Crown Imports that Modelo owned

Crown Imports is the exclusive distributor of Modelo brands in the U.S.
o Third largest beer distributor in the U.S. after ABI and MillerCoors

World's leader in premium wine (most notably Robert Mondavi)
o ABI also agreed to extend the distributor agreement giving Crown exclusive rights
to the U.S. for ten years

Constellation would have complete control over distribution, marketing and pricing for all
Modelo brands in the U.S.

o The deal
Purchase price: $1.85 billion (8.5x EBIT)
ABI has a buyback option at 10-year intervals at 13x EBIT

Constellation Grupo
Brands Modelo*
50% <« 50% * ABI had an option

exercisable in 18 months (at
the end of 2013) to acquire in
2016 Constellation’s 50%
share in Crown Imports

Crown Imports
(exclusive importer of
Modelo Brands In US)
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What was ABI’s strategy to get the deal closed?
Pre-HSR filing: Why did ABI do the CB deal?

o Did it arguably solve the likely DOJ concerns?
Probably not: “Fix” (if that is what it was) did not at all conform to DOJ historical remedies
Perhaps ABI did not anticipate a U.S. antitrust problem

o If CB deal was not designed to solve the antitrust concerns, then why ABI do it?
Flip CB from a strong opponent of the transaction to a strong supporter

o0 QUERY: Why would CB oppose the deal?

Modelo had no U.S. distribution system other than Crown
o BUT ABI could easily distribute Modelo brands through ABI's own distribution system
o If ABl acquired Modelo, Crown Imports would have been dead at the end of the term of its current
Modelo supply agreement
o Also, ABI had limited financial exposure (with 10-year buyback option)

Query: What else did the 10-year buyback option do?
o Reduced CB’s incentives to compete aggressively against ABI
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What was ABI’s strategy to get the deal closed?

Pre-HSR filing: Why did CB do the deal?

o TO MAKE MONEY

At risk if ABI acquired Modelo since ABI could use its own distribution system and did not
need Crown Imports

PLUS: If Grupo Modelo stayed independent, Modelo had an option, exercisable at the
end of 2013, to acquire in 2016 Crown’s 50% interest in Crown Imports
o Must have been a really big concern: The price of CB shares INCREASED 39.7%
on the day of the announcement compared to the week before (despite missing
revenue targets)

x

Constellation
Brands
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What was ABI’s strategy to get the deal closed?

= Pre-HSR filing: Why did CB do the deal?
o Constellation Brands Inc. (STZ) historical stock prices: 3/1/2012 to 7/30/2012

STZ Daily = TA30-12
30
June 29: Gains J‘*H'F L,
24.4% on day after J&T +11+J i+l"lI 28
ABI/Modelo and
ABI/CB deal 26
announcements |
H ; uy
JHTTH I
|
hﬂw }' 1_|-J"f-'l- ’rl"ﬂ*rl‘vl' I 22
April 5: Drops 12% Iﬁ o L""H :
for missed earnings | | S 20
expectation : 1“"%‘” i hb*rr :
18
Vo lume == ©BigCharts.com
20
15 2
o
10 =
=
Apr Mz Jurn Jul
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Was the DOJ satistied?

No

o Filed complaint on January 31, 2013, to enjoin deal
o Two counts

Merger violates Section 7 in 26 local markets in the sale of beer
Merger violates Section 7 in the national market for the sale of beer
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Was the DOJ satistied?

Unrestructured merger violates
Section 7 in 26 local markets in
the sale of beer:

a. 20 markets: Postmerger HHI > 2500;
delta > 472

b. 6 markets: Postmerger HHI >1822;
delta > 387
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APPENDIX A

Relevant Geographic Markets and Concentration Data

Combined

Post-

Market Market Merger D::Ia
Share HHI

Oklahoma City, OK 64 4886 1000
Salt Lake City, UT 57 3900 739
Tampa/5t Petersburg, FL 56 3720 621
Houston, TX 55 3660 840
Jacksonville, FL 56 3544 531
Minneapolis/5t Paul, MN 50 3525 733
Denver, CO 47 3510 486
Birmingham/Montgomery, AL 52 3408 503
Memphis, TN 52 3370 482
Las Vegas, NV 49 3332 832
Dallas/Ft Worth, TX 46 3277 643
Orlande, FL 51 3273 570
Los Angeles, CA 51 3265 1207
Phoenix/Tucson, AZ 48 3139 564
Raleigh/Greensboro, NC 50 3121 485
Miami/Ft Lauderdale, FL 48 3067 964
Hartford, CT/Springfield, MA 51 3053 663
Richmond/Norfolk, VA 48 3044 472
Chicago, IL 35 2919 542
New York, NY 43 2504 778
Atlanta, GA 41 2489 433
Sacramento, CA 40 2382 697
Boston, MA 43 2353 387
San Diego, CA 39 2242 651
Baltimore, MD/Washington, DC 36 1944 465
San Francisco/Oakland, CA 34 1822 563
United States 46 2866 566
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Was the DOJ satistied?

Unrestructed merger violates Section 7 in the national market for the
sale of beer

a. PNB presumption: Postmerger combined share 46%; HHI > 2800; delta = 566
b. Maverick theory in the national market

ABI and MillerCoors, the mass beer producers, collectively had a 65% share—large
enough to be able to affect market prices

ABI and MillerCoors are accommodating firms, with most other brewers were willing to
follow ABI’s price leadership

Grupo Modelo was a maverick—

o Unwilling to follow ABI’s price leadership

0 Has caused ABI to price lower than it would have otherwise

o Remember, although Modelo was owned 50% by ABI, the firewall prevented ABI from influencing
ABI’'s competitive strategy

ABI’s acquisition would eliminate Grupo Modelo as a maverick and increase the

likelihood and effectiveness of coordination between ABI and MillerCoors (and perhaps

other brewers)

c. Unilateral effects theory
Modelo’s aggressive pricing for Corona had been a significant unilateral constraint on the

pricing by ABI of its beers

Modelo had been an aggressive innovator, and its acquisition would reduce innovation
competition with ABI

Professor Dale Collins
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Was the DOJ satistied?

The CB “fix” was insufficient
Supply: Crown completely reliant on ABI for the supply of Modelo brands
o Follow the leader. CB consistently urged Modelo to follow ABI’s price leadership

o Modelo distribution agreement

ABI could terminate the distribution agreement at the end of the 10-year term—take away
supply PLUS brand names

ABI would then have full control over U.S. distribution of Modelo-branded beer
o Buyback option (on 10-year intervals)

U

o Query: Why did the DOJ object to the limited term of the distribution agreement
and the buyback option?
If either was exercised, it would eliminate Modelo as an independent competitor in the U.S.

The threat of exercise could discipline CB’s competition with ABI
o The less disruptive, the greater likelihood the option would not be exercised
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Why did CB intervene in the DOJ action?

CB sought to intervene as a party defendant. Why?

o The *fix” was a great deal for CB and it wanted to do everything it could to see
that the ABI/GM deal closed and was not enjoined

o By being before the court, CB could argue first-hand that it would be an
aggressive competitor—and so increase the chances the main deal and the fix
would go through
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What was ABI’s second fix?

= ABIl and CB announced a revised deal on February 14, 2013

o Less than one month into the litigation

= Revised terms:
o No buyback option
o ABI to sell Modelo’s new Piedras Negras brewery to CB
o Rights in perpetuity to Modelo’s U.S. brands distributed by Crown
o Addition to purchase price: $2.9B (over original $1.85 billion) = $4.75B total
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Did the second tix resolve the DOJ’s concerns?
= No
] Why?

o Piedras Negras would supply only 60% of current U.S., leaving Crown dependent
on ABI for the rest and for additional growth
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Did the second fix resolve the DOJ’s concerns?

= Constellation Brands Inc. (STZ) historical stock prices: 3/1/2012 to
3/30/2013
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What was ABI’s third fix?

Another revision to the CB deal was announced on April 19, 2013

Terms
o ABIl added 3 Modelo brands not yet offered in the U.S.
In addition to 7 existing brands
o CB committed by consent decree to expand Piedras Negras
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Did the third fix resolve the DOJ’s concerns?

Yes: Filed consent settlement stipulation on April 19, 2013

The ABI/Modelo and the Constellation deals closed on June 4, 2013

o After the “so ordering” of the settlement stipulation by the court

The final judgment was entered until October 24, 2013

o Almost four months later
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Did the settlement fix the competitive problems?

= At the time of the consent decree?
o WDC: No. At least four problems
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Did the settlement fix the competitive problems?

Problem 1: Preservation of Modelo as a maverick
o CB was said to be a follower
Modelo’s 50% in Crown Imports + ABI firewall made Crown Imports more aggressive

o Analysts expected price increases following the ABI/Modelo closing even with the
Constellation Brands fix

Problem 2: Ability of Constellation Brands to supply the U.S.

o Expansion of the Piedras Negras plant—plans to double capacity in three years
BUT would the DOJ really sue CB for not investing as required?

o Supply of inputs: Yeast, malt, hops, aluminum for cans, glass bottles

Sourced from ABI under 3-year transition services agreement
Then what?

Problem 3: Can CB be a successful brewer?
o How much of this is art and not IP?
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Did the settlement fix the competitive problems?

Problem 4: Can CB afford to spend the $4.75B purchase price +
make additions to the Piedras Negras plant?

o On April 26, 2013 (after the filing of the consent decree), CB had a market cap of
only $9.8 billion

o AND CB raised its estimate for the cost of upgrading the Piedras Negras plant to
between $900 million and $1.1 billion

o But CB did complete the expansion and its market cap has soared
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Constellation Brands: The aftermath

Constellation Brands Inc. (STZ) historical stock prices:
4/1/2013 — 6/4/2014
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Constellation Brands: The aftermath

Constellation Brands Inc. (STZ) historical stock prices:
4/1/2013 — 9/4/2024
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Constellation Brands: The aftermath
Constellation Brands Inc. (STZ) historical market cap: 2005 to 2024

Market cap history of Constellation Brands from 1996 to 2024

$50B
$40B
$30B
$20B

$10B

2000 2005 2010 2015 2020

companiesmarketcap.com

o Market cap

June 1, 2012: $3.4 billion Before announcement
April 26, 2013 : $9.8 billion After filing of consent decree
September 12, 2024: $45.76 billion Today
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ABI

Anheuser Busch Inbev SA NV (BUD)
o New York Stock Exchange

BUD Daily ==

Deal announced: June 28, 2012
Complaint filed: Jan. 31, 2013
Second fix: Feb. 14, 2013

Consent decree filed: Apr. 19, 2013
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Top selling beer brands 1n the U.S. today

Share of beer sales in U.S. retail stores

11%

10
9
Modelo Especial
8
. W Bud Light
6 Coors Light
Miller Lite
5
4

1 1 1 I I

1
Jan. 28 Feb. 25 Mar. 25 April 22 May 20 June3

Note: Data are for the four-weeks ended on date shown
Source: Nielsen/Bump Williams Consulting

Source: Jennifer Maloney, How Modelo Dethroned Bud Light as America’s Top Beer, Wall St. J., June 17, 2023.
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