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Who was the buyer?

= TransDigmGroup Incorporated
o Leading supplier of highly engineered airplane components
o Delaware corporation
o Headquarters: Cleveland, OH
o Revenues (2016): $3.1 billion
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Who was the buyer?

TransDigm’s AmSafe subsidiary

o World’'s dominant supplier of
restraint systems (seatbelts) used A ’l;f A F£
on commercial airplanes ’
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o Global revenues (2016): $198 million
o Headquarters: Phoenix, AZ
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Who was the seller?

= Takata Corporation

Q

Global manufacturer of automotive safety systems and products
for automakers worldwide
= Also diversified into aviation systems

Headquartered in Japan
Production facilities on four continents

Manufacturer of the airbags subject to the massive recalls
= U.S. recall of more than 42 million cars (Nov. 2014)

Bankruptcy
= June 2017: Filed for bankruptcy protection in Japan
= April 2018: Takata was acquired by Key Safety System

TAKATA
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What was the seller going to sell?

The SCHROTH passenger restraint systems business

Q

Designs and manufactures proprietary, highly engineered,
advanced safety systems for aviation, racing, and military ground
vehicles throughout the world

History
Founded in 1946
Build the world’s first seat-belt in 1954
Entered the aviation business in 1991
Acquired by Takata in 2012
Facilities in three locations
Arnsberg, Germany

Pompano Beach, Florida NJ= ®

N UsLHEREDNEL
Employees: 260 Safety Through Technology
Revenues (2016): $37 million

Profits: Don’t know, but probably between $5 - $10 million annually
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What was the transaction?

TransDigm Group to acquire—
1. Stock of SCHROTH Safety Products GmbH, and
2. Assets of Takata Protection Systems, Inc.

from Takata Corporation
Purchase price: $90 million

Transaction closed: February 22, 2017
o Five years after being acquired by Takata
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Summary of the deal structure: Before

BUYER

TransDigm

SELLER

Takata

AmSafe

Takata Protection
(Inc)

SCHROTH
(GmbH)
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Summary of the deal structure: Deal

BUYER SELLER
Cash
TransDigm —> Takata
AmSafe Assets Takata Protection SCHROTH
(Inc) (GmbH)
N

Stock
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Summary of the deal structure: After

BUYER

TransDigm

SELLER

Takata

SCHROTH Safety Products
Including:
AmSafe
SCHROTH Safety
Takata Protection
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Is this a horizontal transaction?

Yes

Horizontal transactions:
o Combine two competitors
o Sell substitute products

Vertical transactions:

o Combine two firms at adjacent
levels in the chain of manufacture
and distribution

o May be extended to two firms that
sell complementary products

Conglomerate transactions

o Mergers that are neither horizontal
nor vertical
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Why did Takata buy SCHROTH 1n 20127

TO MAKE MONEY

How?

o Conglomerate transaction
Saw AmSafe as essentially a monopolist

Only SCHROTH and one other company—both small—were in the market for
restraint systems

Probably making significant margins

o Takata thought it could capture more share and make more
profits with SCHROTH than had SCHROTH's current owner

o BUT Takata’s strategy required some initial investment in—
Aggressive pricing
Innovation
to gain reputation and market share
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Why did TransDigm want to buy SCHROTH?
TO MAKE MONEY

How?

o Horizontal transaction—would eliminate competition from an
aggressive “new” competitor

Recall that SCHROTH, after being acquired by Takata in 2012, embarked on
an ambitious plan to capture market share from TransDignm AmSafe
(Compl. q 3)

o Competing on price

o Investing in R&D

At the time of the signing of the acquisition agreement, SCHROTH was—

0  AmSafe’s closet overall competitor

0  AmSafe’s only meaningful competitor for certain types of restraint systems
TransDigm’s strategy—

0 Eliminate Schroth’s price competition and so stop competing on price

o Eliminate innovation competition and reduce R&D costs
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Why did Takata want to sell SCHROTH?
TO MAKE MONEY

How?
o Purchase price more valuable than keeping the business
o Why might that be the case?

SCHROTH needed to compete aggressively to attract customers from
TransDigm:

o Cost money to operate business and conduct R&D
0 Had to price aggressively

0 Probably not making much in profits

Had been at it for five years (Compl. [ 3)

May also have been an effort to obtain cash to stave off bankruptcy in light of
the airbag litigations

o Sale closed in February 2017, three months before Takata’s bankruptcy
filing
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The Law
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Statutes

What federal antitrust statutes could apply to the
TransDigm/SCHROTH transaction?

o Clayton Act§ 7

o Sherman Act § 1

o Sherman Act § 2

o FTCAct§5
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Clayton Act § 7

Provides the U.S. antitrust standard for mergers

No person engaged in commerce or in any activity affecting
commerce shall acquire, directly or indirectly, the whole or any
part of the stock or other share capital and no person subject to
the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of another person engaged also in
commerce or in any activity affecting commerce, where in any
line of commerce or in any activity affecting commerce in any
section of the country, the effect of such acquisition may be
substantially to lessen competition, or to tend to create a
monopoly.’

o Simple summary: Prohibits transactions that—
“may substantially lessen competition or tend to create a monopoly”
“in any line of commerce” (product market)
. » _ Called the anticompetitive
in any part of the country” (geographic market) effects test

Called the relevant market
115 U.S.C. § 18 (remainder of section omitted)
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The Sherman Act
Sherman Act § 1

Every contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with
foreign nations, is declared to be illegal.’

Sherman Act § 2

Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any
other person or persons, to monopolize any part
of the trade or commerce among the several
States, or with foreign nations, shall be deemed
guilty of a felony.?

115U.S.C. § 1.
21d. § 2.
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The FTC Act
FTC Act§ 5

Unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices in
or affecting commerce, are hereby declared unlawful.?

o NB: Unlike other provisions, not included in the definition of

“antitrust law” in Clayton Act § 1
This will be important when it comes to private actions

115 U.S.C. § 45(a)(1).
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Section 7 1s the binding constraint

The Sherman Act and FTC Act, as applied to mergers,
are either coextensive or less restrictive than Section 7
of the Clayton Act

Section 7 provides the antitrust test for all mergers*

* There is arguably an exception for acquisitions of “nascent” competitors
(where Section 2 might be more restrictive—we will be looking for a test case)

Consequently:
o Invocation of the Sherman Act or the FTC Act is usually superfluous

o Plaintiffs—including the DOJ and FTC—typically allege only a
Section 7 violation
BUT the FTC alleges that the signing of the merger agreement violates Section 5

State antitrust law
o Not preempted by federal law
o But no state has enacted a statute stricter than Section 7
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The DOJ Investigation
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Timing
Did the DOJ investigation start before or after

consummation?

o After
Transaction closed Feb. 22, 2017
Complaint filed ten months later on December 21, 2017

Important distinction
o Mergers challenged after closing (postconsummation mergers)
o Merger challenged before closing (preconsummation mergers)

Why is this distinction important?
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Timing
Why didn’t the DOJ investigate and challenge the
transaction before closing?

o Probably did not know about it, or

o Was aware of the transaction but not aware of its likely effect on
competition

Didn’t the HSR Act filings alert the DOJ to the transaction
before closing?

o No. Apparently not reportable under the Hart-Scott-Rodino Act’

1 Clayton Act § 7A, 15 U.S.C. § 18a.
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Hart-Scott-Rodino Act

Requires large mergers and acquisitions to—
1. File a premerger notification report with the DOJ and FTC

2. Observe a statutorily prescribed waiting period before closing the
transaction
Initial waiting period: 30 calendar days after filing (for most transactions)

Final waiting period: 30 calendar days after all merging parties have
responded to their respective second requests (for most transactions)

NB: A second request is a subpoena-like document that—

1. Contains document requests, narrative interrogatories, and data
interrogatories

2. Can only be issued during the initial waiting period
3. Can only be issued once to each filing person
4. Can easily take 4-8 months to respond

|dea:

o Much more effective and efficient to block or fix an anticompetitive
deal before closing than to try to remediate it after closing
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Hart-Scott-Rodino Act

Why wasn’t the TransDigm/SCHROTH transaction
reported under the HSR Act?

o The purchase price was $90 million in cash

o The HSR threshold in 2017 was $80.8 million
In 2024, the threshold is $119.5 million

So the transaction is prima facie reportable

o BUT there are exemptions—Two of which may have applied here to
reduce the reportable amount to under the threshold:
Foreign stock exemption (for U.S. acquirers)
Foreign asset exemption
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Hart-Scott-Rodino Act

Not jurisdictional

Agencies can review and challenge transactions—
1. Falling below reporting thresholds
2. Exempt from HSR reporting requirements

3. “Cleared” in an HSR merger review
“Clearance”™—a commonly used term—is a misnomer

No immunity attaches to a transaction that has completed an HSR merger
without agency enforcement act

o Compare a merger investigation that is settled with a consent decree

0 A consent decree is entered as a final judgment in a litigation
— Claim preclusion/res judicata applies

The fact that the TransDigm/Takata deal was not HSR reportable
did not preclude the DOJ from investigating and challenging the
transaction even months after closing
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DOJ investigation

How did the DOJ find out about this transaction?

o Someone probably called the FTC and complained

o Maybe Boeing complained

Largest U.S. customer

Biggest beneficiary of SCHROTH’s
competition with AmSafe

Biggest loser from the merger

But why would Boeing wait until after the acquisition to complain?

o Maybe it was someone else—
A smaller customer
A disgruntled current or former TransDigm employee

o But probably not a third-party competitor (WHY NOT?)
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DOJ investigation

What did the DOJ do after it learned about the
transaction?
o Opened an investigation
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DOJ investigation

How did the DOJ obtain testimony, documents, and data
on which to base its antitrust analysis?

o Typically would obtain from the parties pursuant to a second
request under the HSR Act

BUT this transaction was not HSR reportable

o But DOJ also has the power to issue civil investigative demands
(CIDs)

Essentially precomplaint subpoenas

Can include document requests, narrative interrogatories, and data
interrogatories

Is not quite compulsory process (i.e., not self-executing)

o DOJ must first obtain a court order compelling compliance
May be issued any time during the course of an investigation
May be issued to both the merging parties and to third parties
Often ask for the same documents and data as a second request

Multiple CIDs may be issued in the course of an investigation to the same
person
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What were the possible mvestigation outcomes?

Agency Decision Parties Decision

Glose the transactioD
Litigate the merits>

Close investigation
without enforcement action

Settle with a
consent decree

Voluntarily terminate
transaction

Challenge
transaction

End of
investigation

“Fix-it-first”

SYA\TAYA
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What happened here?
What did the DOJ do?

o Challenged transaction—

Decided that TransDigm’s acquisition of SCHROTH violated Section 7 of the
Clayton Act, and

Filed a complaint in federal district court seeking—

a. adeclaration that TransDigm violated Section 7 by acquiring SCHROTH,
and

b. a permanent injunction requiring TransDigm to divest the business and
assets it had acquired from Takata

If the FTC had investigation the acquisition,
the procedure would have been different
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What happened here?
What did TransDigm do?

o Agreed to divest pursuant to a
consent decree

A consent decree is a final Close the transaction
judgment in a litigation that the
. Close investigation

court enters with the consent of wiout eforcement acton Litigate the merits
the litigating parties rather than
pursuant to a finding of a violation Settle with a

, tgf’s'fcﬁi consent decree
To get the DOJ’s agreement, inv':;‘ggc;fﬁon
TransDigm agreed to give the Voluntarily terminate

transaction

DOJ essentially the relief it sought
from a litigation of the merits

0 In the past, the DOJ/FTC
sometimes have been willing
to settle for less than they
could get from a successful
litigation on the merits

o Today, not so much

“Fix-it-first”
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The DOJ Complaint
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‘ When was the complaint filed?
= December 21, 2017 CNITED STATES DISTRICE COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Department of Justice. Antitrust Division
450 5% Street, N.W_, Suite 8700
Washington, D.C. 20530,

Plaintiff.
V.
Crvil Action No -
TRANSDIGM GROUP INCORPORATED
1301 East 9% Street, Suite 3000
Cleveland, Ohio 44114,

Defendant.

COMPLAINT

The Umited States of America, acting under the direction of the Attorney General of the
United States, brings this civil antitrust action for equitable relief against defendant TransDigm
Group Incorporated (“TransDigm™) to remedy the harm to competition caused by TransDigm’s
acquisition of SCHROTH Safety Products GmbH and substantially all the assets of Takata
Protection Systems. Inc. from Takata Corporation (“Takata™). The United States alleges as
follows:

L NATURE OF THE ACTION

L. In February 2017, TransDigm acquired SCHROTH Safety Products GmbH and
substantially all the assets of Takata Protection Systems, Inc. (collectively, “SCHROTH™) from
Takata. TransDigm’s AmSafe. Inc. (“AmSafe”) subsidiary 1s the world’s domunant supplier of

restraint systems used on commercial airplanes. Prior to the acquisition, SCHROTH was
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The forum

In what court was the complaint filed?
o United States District Court for the District of Columbia (DDC)

Why in DDC?

o District court had—
Personal jurisdiction over the parties, and
Was a proper venue for the action

o Historically, the DDC has been the most desirable forum for
litigation from the DOJ’s perspective

They know the judges

As a bench, the judges are experienced and sophisticated in the application of
the merger antitrust laws—and frequently found in favor of the DOJ

Prosecutors do not have the hassle of moving out of town in the event of a trial
o This began changing in the Trump administration and now the
Biden administration actively avoids bring antitrust cases in DDC

Why?
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The defendant

Who was the defendant in the case?
o TransDigm

Why wasn’t Takata named as a defendant?
o Why would it be?

Not necessary given the nature of the relief the DOJ was seeking (divestiture
of acquired business and assets)

Takata would have been a necessary party only if the DOJ was seeking
recession (unwinding) of the transaction
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Other possible plaintiffs

Who else could have brought a Section 7 challenge
against the transaction?

Federal Trade Commission

State AGs

Customers _
. Need some threatened or actual putative
Maybe competitors injury from the alleged anticompetitive

i effects of the merger (antitrust injury)
Arguably suppliers

a 0 bh =

Some observations

o States and private parties may also sue under state law if a state
statute so provides

o Treble damages are available only for injuries actually sustained
Can occur only after the transaction has been consummated

Damages cannot be obtained in connection with transactions that have not
closed
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Section 7 violation: Essential elements

What are the elements of a Section 7 violation?

1. An acquisition of stock or assets
Includes mergers under state law

2. Where, in a relevant market
Product dimension
Geographic dimension

3. The effect “may be substantially to lessen competition or tend to
create a monopoly”

4. Also need Commerce Clause jurisdiction
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Element 1: An “Acquisition”

Was there an acquisition here?

o Yes. TransDigm Group acquired—
Stock of SCHROTH Safety Products GmbH, and
Assets of Takata Protection Systems, Inc.

from Takata Corporation
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Element 2: Relevant markets

What was the relevant geographic market alleged in the
complaint?
o Worldwide (Compl. 9 22)
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Element 2: Relevant markets

What were the relevant product markets alleged in the
complaint?
1. Two-point lapbelts used on commercial airplanes

. n—:_—.

2. Three-point shoulder belts used on commercial airplanes
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Element 2: Relevant markets

What were the relevant product markets alleged in the
complaint?
3. Technical restraints used on commercial airplanes

@ &
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4. Inflatable restraint systems used on commercial airplanes (uses
airbag technology)
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Element 3: Anticompetitive Effect

What were the anticompetitive effects of the acquisition
alleged in the complaint?

1. Increased prices

Prior to the acquisition, customers could and did “play off’ the companies
against each other to obtain better prices (Compl. q] 32)

Postmerger, the next closest competitor will not be as price-competitive with
the combined firm as SCHROTH was to AmSafe
2. Reduced innovation

Companies also competed against each other through R&D to develop new
and better products (Compl. ] 32)

Could save significant money by curtailing R&D activities postmerger

3. Significantly increased market concentration
Combined the only two significant players in the markets (Compl. 9] 31)

Not really an anticompetitive effect under the prevailing consumer welfare
interpretation

0 But the Supreme Court in the 1950s-1960s regarded it as the primary
anticompetitive effect—included because of that precedent
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Element 3: Anticompetitive Effect

What were the factual allegations in support of an
anticompetitive effect in each market?
1. Two-point lapbelts used on commercial airlines

q .,—:,—.

Only three competitors premerger (Compl. 9] 24)

1. AmSafe was by far the largest

2. Small, privately held firm that had been in the market for years but had
gained little share — little or no competitive significance

3. SCHROTH, which entered the market with a new, innovative lightweight
two-point lapbelt (“Airlite”), which it aggressively marketed to the major
international airlines

Competitive effects implications:

0 When three competitors are reduced to two, the remaining competitors are
more likely to engage in oligopolistic coordination, which would result in a
higher equilibrium market price and reduced rates of innovation
0 If the smallest firm is ignored — “Merger to monopoly” — higher prices
Professor Dale Collins
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Element 3: Anticompetitive Effect

What were the factual allegations in support of an
anticompetitive effect in each market?
2. Three-point shoulder belts used on commercial airlines

A .

Factual allegations

1. Only two meaningful competitors premerger (Compl. 9] 26)

2. AmSafe was by far the largest

3. “SCHROTH was aggressively seeking to grow its business at AmSafe’s
expense”

4. Probably means that SCHROTH had not achieved any significant sales yet,
but that efforts to penetrate the market caused AmSafe to reduce prices

Competitive effects implications: “Merger to monopoly” — higher prices
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Element 3: Anticompetitive Effect

What were the factual allegations in support of an
anticompetitive effect in each market?
3. Technical restraints used on commercial airlines

@ &
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Only three significant suppliers premerger (Compl. q[ 28)

1. AmSafe (“leading supplier”)

2. SCHROTH (“aggressively seeking to grow”)

3. (Unnamed) international aerospace equipment manufacturer
Competitive effects implications:

o “3-to-2 merger,” resulting in higher equilibrium market prices
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Element 3: Anticompetitive Effect

What were the factual allegations in support of an
anticompetitive effect in each market?
4. Inflatable restraint systems used on commercial airplanes

)
B/ 2 -
Only two competitors premerger (Compl. g 30)

1. AmSafe (which developed technology—offers both inflatable lapbelts and
structural mounted airbags)

2. SCHROTH (offers only structural mounted airbags)

3. “Inrecent years, SCHROTH had emerged as a strong competitor to
AmSafe in the development of inflatable restraint technologies”

Only allegation of innovation competition—Not sales competition
Why did the DOJ include this claim?
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Element 4: Effect on Interstate Commerce

What were the factual allegations in support of an effect
on interstate commerce?

o “TransDigm sells restraint systems used on commercial airplanes
throughout the United States. It is engaged in the regular,
continuous, and substantial flow of interstate commerce, and its
activities in the development, manufacture, and sale of restraint
systems used on commercial airplanes have had a substantial
effect upon interstate commerce.” (Compl.  9)
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Defenses to the prima facie case

How, if at all, could TransDigm defend against the DOJ’s

prima facie case?

o First, an important distinction: Negative/affirmative defenses
Negative defense. Negates an element of the prima facie case
o Defendant: “The merger will not result in any anticompetitive harm”

Affirmative defense: Even assuming the plaintiff has established its prima
facie case, the challenged conduct is nonetheless excused or justified

o Defendant: “The merger will likely result in anticompetitive harm, but the
merger is justified or excused for other reasons”

o There are no affirmative substantive defenses in antitrust law

For the merging parties to prevail, the plaintiffs must
ultimately fail to carry their burden of persuasion on one
or more essential elements of a Section 7 violation
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Relief
What relief was the DOJ seeking?

o Civil injunctive relief (see Cmpl. IX. Request for Relief)—
Declaration that TransDigm’s acquisition of SCHROTH violated Section 7
Injunction ordering TransDigm to—

1. divest all assets acquired from Takata Corporation in the challenged
transaction, and

2. take any further actions necessary to restore the market to the
competitive position that existed prior to the acquisition

Could the DOJ have sought other types of relief?
o Criminal sanctions but only if challenged under Sherman Act § 1

o Treble damages on behalf of any injured U.S. government
agencies under Clayton Act § 4A
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The Consent Decree
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What was the consent settlement?

TransDigm agreed to a consent decree to divest
SCHROTH (including the Takata Protection assets) to a
third-party divestiture buyer approved by the DOJ
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What is a consent decree?

A consent decree is a final judgment in a case entered
by consent of the litigating parties rather than an
adjudication of the merits

Sanctions for breach
o A consent decree is a judicial order
o Enforceable through civil and criminal contempt sanctions
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Business rationale
Why did TransDigm agree to divest SCHROTH?

o What were TransDigm’s alternatives?
Continue the litigation
Settle with a consent decree acceptable to the DOJ

o Why did TransDigm agree to settle?
Almost surely the least costly alternative

DOJ had a strong case: TransDigm was very likely to lose the litigation, and
the DOJ would have obtained a litigated permanent injunction ordering the
same divestiture

o When did TransDigm agree to settle?

In the course of the investigation—Prior to litigation

Complaint and proposed consent decree were filed simultaneously with the
court
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The divestiture buyer

To whom did TransDigm sell SCHROTH?
o A management buyout (MBO)

Business unit's management + a private equity investor (Perusa GmbH)

o Why sell to management?
The DOJ probably wanted a “buyer upfront”
An MBO was probably both—
0 The quickest solution, and
o Offered the greatest return

o Did the MBO get a good purchase price?
Almost certainly

Consent decree solutions almost always involve a “fire sale” of the divestiture
assets

0 TransDigm 10-K reported a $32 million impairment charge to write down
the assets to fair value. (p. 21)

0 TransDigm paid $90 million to acquire SCHROTH
0 Soitis likely the MBO paid only about $58 million for the business
Actually, $61.4 million (from TransDigm 8-K, Jan. 26, 2018, at 3)
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SCHROTH today

SGHIEEDTH Q DEEN MENU =

o

O T n ®

o Reportedly:
Approximately 250 employees
Sales volume around $51.2 million
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CLASS 2 SLIDES

Unit 2. Predicting Antitrust Enforcement
Challenges
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Thinking Systematically
about Antitrust Risk
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The setup

You are counsel to TransDigm

o Prior to signing the purchase agreement, TransDigm’s
management seeks your advice on—
Whether the antitrust authorities will investigate the transaction?
Whether the DOJ or FTC will challenge the transaction on the merits?
Whether the merging parties can successfully defend on the merits?
If unsuccessful, what will be the consequences?

These are the fundamental questions
every client asks at the beginning of a deal

These are questions about antitrust risk.
How can we best explain to a client what is the
antitrust risk in a deal?
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Three types of antitrust risks

Inquiry risk
o The risk that legality of the transaction will be put in issue

Substantive risk

o The risk that the transaction is anticompetitive and hence
unlawful

Remedies risk
o The risk that the transaction will be blocked or restructured

Inquiry risk

Substantive risk

Risks are nested Rem_elgies
rIs
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Assessing Substantive Risk
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Focus first on substantive risk

Inquiry risk comes first chronologically in a deal

o Inquiry risk depends largely on—
The likelihood that the challenger will prevail,
The reward that the challenger will obtain from a successful challenge, and
The costs to the challenger of raising the challenge

all compared to doing nothing

In other words, inquiry risk depends on the expected value
to the challenger of raising the antitrust question

The first factor is a function of the substantive risk—so
we need to study that first
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Substantive risk

Definition
o The risk of being unable to successfully defend the transaction on
the merits

Can be defined in relation to either—
o The outcome of a DOJ/FTC merger investigation, or
o The outcome of litigation on the merits

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center



Substantive risk: Costs

There are costs associated with substantive risk incurred
iIn defending a transaction regardless of the outcome—
1. Delay/opportunity costs

2. Management distraction costs

3. Expense of investigation/litigation and other out-of-pocket costs

But there is no reputational cost
o Everyone views merger antitrust reviews as regulatory

o Not as an indication that the merging parties may be breaking the
law
Compare with an effort to engage in horizontal price fixing

Professor Dale Collins
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Assessing probabilities of substantive risk

Substantive risk depends on a prediction on whether the
parties will be able to successfully defend their
transaction on the merits

So how do we make that prediction?
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First, an important distinction

Basic distinction #1

o Decision making: How the agencies/courts decide a merger is
anticompetitive

o Explanation: How the agencies/courts explain why they believe
that the merger is anticompetitive

Why is this distinction important?
o How the agencies/courts explain their decisions often does not
reveal why they decided on that particular outcome

o What you read in judicial opinions may only be the justification of
an outcome that the judge reached for other (unrevealed)
reasons

A fundamental task in effective advocacy is recognizing this
distinction and making your argument appeal simultaneously
to the “heart” as well as the “mind” of the decision-maker

Professor Dale Collins
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Overview: Theories of anticompetitive harm

“Conventional” theories of anticompetitive harm
1. Elimination of horizontal competition in output/downstream/seller markets

2. Elimination of potential competition
Actual potential competition
Perceived potential competition (essentially a dormant theory)

3. Vertical harm
Input foreclosure

Output foreclosure
Anticompetitive information conduit

Generalized in “raising costs to rivals” (RRC)

“New” theories of anticompetitive harm being tested
1. Elimination of horizontal competition in input/upstream/buyer markets

2. Dominant firm entrenchment
Elimination of nascent competition (an extension of actual potential competition)
Modern entrenchment of a dominant firm

See the Appendix for a little more detail

Professor Dale Collins
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Overview: Theories of anticompetitive harm

The vast bulk of challenges involve the elimination of
horizontal competition in output/downstream/seller markets

]filr?nrr;peting Seller 1 @2 S@ Seller 4 Seller 5

Locus of the

potential Customers
anticompetitive

effect

o In this example, Sellers 1 and 2 merge

Reduces the number of firms competing against each other in the sale of
products from five to four (a “5-to-4 merger”)

o Potential anticompetitive effect: Will the decrease in the number of
independent firms in the market reduce competition in the
downstream market (e.g., by increasing prices to customers)?

The vast bulk of merger antitrust challenges involve horizontal mergers.
This class—and most of the course—will focus on this type of merger.

Professor Dale Collins
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A predictive model for horizontal mergers

We are going to look at a model that predicts merger
antitrust outcomes for horizontal mergers in downstream
markets

o We will tweak the model as necessary to account for any Biden
DOJ or FTC challenges that depart from modern historical
practice

The model does not purport to describe how the
iInvestigating agency in fact decides merger outcomes

The model's only purpose is to predict enforcement
outcomes, not to describe the agency’s decision-making
process

Professor Dale Collins
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Assessing substantive antitrust risk

So how do the DOJ/FTC decide whether a merger is
anticompetitive?
o The purpose of merger antitrust law under the consumer welfare
standard is to prevent harm to customers in the market through—
Increased prices
Reduced market output
Reduced product or service quality

Reduced rate of technological innovation or product improvement
[Maybe] reduced product variety

Under the consumer welfare standard,
modern antitrust law looks to effects on customers®

* Under an “expanded” consumer welfare theory, antitrust law also looks at
effects on suppliers and labor (i.e., anticompetitive effects in upstream markets).

Professor Dale Collins
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Assessing substantive antitrust risk

The predictive model—Four important rules

1. Absent compelling evidence of significant customer harm on
other dimensions, only price increases count

2. The merger is anticompetitive if it is likely to result in a price
increase or other competitive harm to any identifiable
customer group

3. The agencies believe that no customer group is too small to
deserve antitrust protection

4. Corollary. No deal is too small not to be challenged

Professor Dale Collins
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The predictive model for horizontal mergers

Reduction in Bidders/Competitors*

0—4 Usually clears if no bad documents and
no material customer complaints

4—3 Usually challenged unless there are Historical note: Up until 2015, 5 — 4
no bad documents and there is a strong deals almost always cleared without
procompetitive business rationale, some any review and the chart would be
customer support, and minimal customer compressed to beginat4 — 3
complaints Prediction: In the Biden administration,

3 —2 Almost always challenged unless there are it is likely we will see an attempt to
no bad documents, and there is a further tighten the standards to begin at
compelling business rational that is 6 — 5 (with 3 — 2 always being
strongly supported by customers and challenged)—BUT we have not seen
no material customer complaints this yet in practice

2 —1 Always challenged

* Critically, these must be meaningful and effective
alternatives from the perspective of the customer; “fringe”
firms that customers do not regard as feasible alternatives do
not count

Professor Dale Collins
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The predictive model for horizontal mergers

Special cases inviting challenge

1. Unilateral effects: Elimination of “local” competition

Two firms that compete very closely with one another but much less with other
firms in the market

Often occurs with premium brands (think BMW and Mercedes Benz in an
automobile market)

2. Acquisition of a “maverick”

Elimination by an established firm of a typically smaller competitor that has
been especially disruptive in the marketplace to the benefit of consumers

3. Acquisition of an actual potential entrant

In a highly concentrated market, the acquisition by or of a firm that otherwise likely would
have entered the market in the near future and thereby increased competition

4. Acquisition of a “nascent competitor”

g The acquisition by an entrenched “superfirm” (think Facebook) of a firm that has

£ technology that objectively might be used by the seller or a third party in the future

%3’ to compete against the buyer, whether or not anyone has a present intention of
competing with the acquiring firm with the technology (think Facebook acquiring
Instagram and WhatsApp)—Challenges, but no judicial decisions

Professor Dale Collins
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“‘New” theory

The predictive model for horizontal mergers

Special cases inviting challenge

5. Modern entrenchment of a dominant firm
Entrenchment is a “conglomerate” merger theory, that is, a theory applying to
transactions that are neither presently nor in the foreseeable future horizontal
nor vertical

The idea is that somehow the combination of the products of the merging
firms will “entrench” the dominant positions of the some of the products of the

merging firms

Entrenchment emerged as a theory of merger antitrust in the 1960s.
It never gained any meaningful transaction at the time. The courts
almost surely will reject the theory today.

The Biden FTC used the entrenchment theory in its complaint challenging
Amgen’s proposed acquisition of Horizon Therapeutics’

o (Presumably) fearing the rejection of the theory by the court in the
preliminary injunction proceeding, the FTC settled before the Pl hearing

1 See Complaint for a Temporary Restraining Order and Preliminary Injunction Pursuant to Section 13(b) of the Federal
Trade Commission Act, FTC v. Amgen Inc., No. 23-CV-3053 (N.D. Ill. filed May 16, 2023).
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The predictive model for horizontal mergers

= Special cases inviting challenge
6. Any acquisition involving a dominant high-tech firm

Professor Dale Collins
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Basic structural tests for horizontal mergers

The chances of successfully defending a deal improve if—

o There are demonstrable offsetting powerful forces that constrain
price increases or other anticompetitive behavior beyond the mere
number of incumbent competitors

Professor Dale Collins
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Basic structural tests for horizontal mergers

Three major offsetting forces:

1. Entry, repositioning, or output expansion by third-party competitors
in response to anticompetitive behavior by the combined company
Requires low barriers to entry or repositioning
One or more companies must have the incentive and ability to enter, reposition,
or expand sufficiently to maintain the premerger level of competition
2. Powerful customers, who can use their bargaining leverage to stop
the combined firm from acting anticompetitively

Requires a detailed explanation of how the bargaining will work to constrain the
combined firm

Defense only works firm-by-firm—the merger can still harm small firms that do
not have the requisite bargaining power to protect themselves
3. Efficiencies, where the procompetitive pressure of the efficiencies
outweighs the anticompetitive pressure of the increased market
power
Agencies are very skeptical about efficiencies
More on this below
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Basic structural tests for horizontal mergers

Defenses

o These offsetting forces are legal defenses if they are sufficient in
likelihood and magnitude to offset the likely customer-harming
aspects of the transaction

More technically, to negate any reasonable probability that the acquisition will
substantially lessen competition
o Basic distinction #2

Negative defense: The merger is not anticompetitive in the first instance
Affirmative defense: Even if the merger is anticompetitive, it is nonetheless not
unlawful

o Technically—
A negative defense denies an element of the plaintiff's prima facie case
An affirmative defense
0 accepts the elements of the prima facie case as true, but

0 raises matters outside of the prima facie case that provide a justification or
an excuse to absolve the defendant from liability

There are no affirmative defenses in modern antitrust law
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Another basic distinction

Basic distinction #3: Truth v. evidence
o The agencies (and the courts) deal in evidence

o Having the truth but being unable to prove it will not win the day
True for the merging parties in a merger investigation
True for both parties in court
o The investigating staff also needs evidence to be able to make its
case to the agency decision makers and, if necessary, in litigation

So what are the sources of evidence?

Professor Dale Collins
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Major sources of evidence
Company documents submitted with the original HSR filing

Company responses to second requests in an HSR Act review
0 Ordinary course of business documents
0 Responses to data and narrative interrogatories

Interviews/testimony/public statements of merging firm representatives
Interviews with knowledgeable customers
Interviews with competitors

Customer responses in staff interviews and to DOJ Civil Investigative
Demands (CIDs) or FTC precomplaint subpoenas

Analysis of bidding or “win-loss” data
0 Including the ability of customers to play the merging firms off one another

“Natural” experiments
Expert economic analysis
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Homework Assignment for Class 2
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The problem

The general counsel of TransDigm has asked you to begin a
merger antitrust analysis of an acquisition by TransDigm of
SCHROTH from Takata. The GC wants to start with a “quick
and dirty” view of the problems that might arise in the United
States. To this end, the GC will try to find the answers within
the company to up to six questions. What six questions
would you like to ask?
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Instructor’s answer

Business rationale

o Whatis TransDigm’s business rationale for making the acquisition
(i.e., how will TransDigm make money by acquiring SCHROTH)?

Customer benefits
o How, if at all, will customers benefit from the transaction?

Complaints

o Who, if anyone, is likely to complain about the transaction and, if so,
what will they say? (Especially interested in customer reactions)

Power to harm customers

0 If someone (say a sophisticated customer) was hostile to the deal,
how would it argue that the merger will give TransDigm the ability
and incentive to raise prices, reduce product or service quality,
reduce investment in innovation or product improvement, or cut off
supplies to competitors?

Professor Dale Collins
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Instructor’s answer

Competitive overlaps

2 In what product lines do TransDigm and SCHROTH compete
against each other in the United States?

Other competitors

0 In each overlapping product line, are there significant other
competitors to whom customers can turn to protect themselves in
the event that TransDigm increases its price, reduces its product
or service quality, or reduces investment in innovation or product
improvement following the acquisition?

Professor Dale Collins
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Questions from homework submissions

What are the relevant markets that will be affected by
this acquisition?

How would you define the market (products/services
and geography) for your products?

Will this acquisition substantially decrease competition
In the relevant markets?

How big a player is TransDigm within the market?

For each product TransDigm produces, please provide

the names of all competitors and their respective market
shares.

Professor Dale Collins
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Questions from homework submissions

Will consumers be harmed by this acquisition by an
Increase in prices?

Do customers “play off’ TransDigm and SCHROTH
against each other to get better prices?

What would TransDigm’s new market share in an
already highly concentrated market be after the
acquisition?

Would the acquisition decrease innovation of future
technologies, or would TransDigm remain motivated to
innovate?
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Merger Antitrust Law
Georgetown University Law Center

30



Questions from homework submissions

Will consumers benefit from or be harmed by
differences in product quality after the acquisition?

Has TransDigm received any customer complaints
about the transaction?

What documents do the merging parties have that might
reveal the intent of the transaction?

Does TransDigm have any documents, or has it made
any public statements, suggesting that postmerger it will
raise prices, reduce production, or decrease R&D
investment?

Professor Dale Collins
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Overview: Theories of anticompetitive harm

“Conventional” theories of anticompetitive harm

1. Elimination of horizontal competition in output/downstream/seller
markets
0 Where competing sellers merge to the harm of customers
0 The vast bulk of merger antitrust challenges invoke this theory

2. Elimination of potential competition
Actual potential competition:

o Where the merger involves one of the few firms (the actual potential entrant)
that likely would have entered the market in the near future but for the
merger and whose entry would have substantially increased competition in
the market

o The idea is that, on a going-forward basis, the market would be more
competitive without the merger than with it

Perceived potential competition (essentially a dormant theory)

0 Where the merger involves one of a few firms (the perceived potential entrant)
that incumbent firms in the market perceive is on the verge of entering the market
and whose presence causes the incumbent firms in the market to act more
competitively than they would in the absence of the perceived potential entrant
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Overview: Theories of anticompetitive harm

“Conventional” theories of anticompetitive harm

3. Vertical harm
Input foreclosure

o Where the merger involves a firm and a supplier, and postmerger the
combined firm can competitively disadvantage its downstream rivals by
refusing to sell (foreclose) them supplies or raising their supply prices’

Output foreclosure

0  Where the merger involves a firm and a customer/distributor, and
postmerger the combined firm can competitively disadvantage its
upstream rivals by refusing to buy or distribute their products or paying
less than competitive prices

Anticompetitive information conduits

0  Where the merger involves a firm (usually a downstream firm) that deals
with the other merging firm'’s rivals and obtains sensitive information from
them that postmerger the combined firm can use to competitively
disadvantage those rivals and reduce competition in the market
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Overview: Theories of anticompetitive harm

“New” theories of anticompetitive harm being tested

1. Elimination of horizontal competition in input/upstream/buyer
markets
Where competing buyers merge to the harm of suppliers (including labor)
Invoked on occasion in the past (usually in agricultural markets)

A major focus for the Biden administration (especially for anticompetitive
effects in labor markets)

Test case: United States v. Bertelsmann SE & Co. KGaA, No. 1:21-cv-02886
(D.D.C. filed Nov. 2, 2021)

0 Alleges a merger between two major book publishers violates Section 7
because it is likely to reduce the advances paid to authors

o Tried in August 2022—decision expected in the fall
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Overview: Theories of anticompetitive harm

“New” theories of anticompetitive harm being tested

2. Dominant firm entrenchment

Elimination of nascent competition
0  Entrenched dominant firms should not e allowed to acquire firms or assets
that, absent the acquisition, could potentially be used by the seller or a
third party to undermine the entrenched firm’s dominant position
Usually involves the acquisition of a new product or a new technology

The idea: An entrenched dominant firm should be prohibited from acquiring any
firms or assets with the potential—even if the probability is low—of undermining

the firm’s dominant position
0 Introduced in the Trump administration

o Test cases:
FTC v. Facebook, Inc., No. CV 20-3590 (JEB) (D.D.C. filed Dec. 9, 2020)
(challenging Facebook’s acquisitions of WhatsApp and Instagram) (trial to be held in

2024)
United States v. Visa, No. 3:20-cv-07810 (N.D. Cal. filed Nov. 5, 2020)
(challenging Visa's proposed acquisition of Plaid Inc.) (transaction abandoned)
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Overview: Theories of anticompetitive harm

“New” theories of anticompetitive harm being tested

2. Dominant firm entrenchment
Modern entrenchment

0  Entrenched dominant firms should not be allowed to acquire firms or
assets that could further entrench them

o Testcase: FTC v. Amgen Inc., No. 23-CV-3053 (N.D. Ill. filed May 16,
2023)
The FTC alleges that the deal would allow Amgen to leverage its portfolio of

blockbuster drugs to entrench the monopoly positions of Horizon medications used to
treat two serious conditions, thyroid eye disease and chronic refractory gout

The FTC alleges that Amgen to use rebates on its existing blockbuster drugs to
pressure insurance companies and pharmacy benefit managers (PBMs) into favoring
Horizon’s two monopoly products, thereby reducing demand for alternative drugs
and reducing the incentives of other drug companies to develop them.

0 Note: The FTC filed an earlier case, FTC v. Meta Platforms, Inc., No. 3:22-
cv-04325 (N.D. Cal. filed July 27, 2022), that alleged a modern
entrenchment theory, but the FTC amended the complaint to drop the
entrenchment claim

The FTC proceeded solely on an actual potential competition claim and lost in
the district court. The case in now on appeal to the Ninth Circuit
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CLASS 3A SLIDES

Unit 2. Predicting Antitrust Enforcement
Challenges

The First Client Meeting
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Setup

It is September 2016. Nicholas Howley, the CEO of TransDigm, is considering
making an acquisition of the SCHROTH commercial airlines safety restraint
business. He is asking you for a preliminary antitrust risk analysis of this deal.
You know no facts, but Mr. Howley is happy to answer your questions at the
meeting. He is also skeptical that the deal presents any material antitrust risk.
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Before the meeting: Learn what you can

Look at the websites of both companies
o Learn about their businesses
o Try to determine whether there are any product overlaps

Search the Internet and newspaper archives using
“TransDigm and SCHROTH" as the search request

Assume that you find from this research that—

» The deal involves a horizontal overlap in safety
restraints for commercial airlines

= TransDigm is the dominant firm in the business

» SCHROTH is a new entrant with a small share

= There are few if any other firms in the business

But no other meaningful information
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Aside: Some notes on privilege

Attorney-client privilege
o Rule: The attorney-client privilege applies to—

A communication

0 Includes verbal exchanges, written correspondence, emails, or any other
form of communication

o The communication may be from the lawyer to the client, from the client to
the lawyer, or both

Between an attorney and a client

o May also encompass agents of either who help facilitate the legal
representation

Made in confidence

o Thatis, there is an expectation of privacy at the time of the
communication, and the communication is not intended to be disclosed to
third parties

For the purpose of seeking, obtaining, or providing legal assistance

0 Includes communications from the client containing responses to
questions posed by the lawyer
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Aside: Some notes on privilege

Attorney-client privilege

o Rule: The violation of any of these four elements negates the
privilege and subjects the communication to discovery

o Rule: The attorney-client privilege shields communications from
discovery; it does not shield facts

Exception: Facts learned from an attorney through an attorney-client
communication

0 Disclosing the facts necessarily discloses the content of the privileged
communication
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Aside: Some notes on privilege

The work product doctrine

o Ordinary work product.’ A party may not discover—
documents and tangible things
that are prepared in anticipation of litigation or for trial
by or for another party or its representative
UNLESS the party shows that it—
a. has substantial need for the materials to prepare its case and

b. cannot, without undue hardship, obtain their substantial equivalent by
other means

' Fed. R. Civ. P. 23(b)(3)(A). Rule 23(b)(3)(A) encapsulates the federal ordinary work product doctrine.
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Aside: Some notes on privilege

The work product doctrine

o Attorney opinion work product.! The exception does not apply to
materials that disclose “the mental impressions, conclusions,
opinions, or legal theories of a party's attorney or other
representative concerning the litigation”

NB: If only a portion of otherwise discoverable material contains attorney

opinion work product, the protected attorney opinion work product should be
redacted and the rest of the material produced

! Fed. R. Civ. P. 23(b)(3)(B).
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Aside: Some notes on privilege

The work product doctrine

o Rule: Although the work product doctrine applies only to
documents and tangible things, the protection cannot be pierced
by inquiring into the content of a protected document’

Facts discovered in the course of an investigation by an attorney or her agent
are at most ordinary work product and subject to discovery only upon a proper
showing of hardship

1 See, e.g., Order re Petition to Limit or Quash Subpoenas Ad Testificandum Dated April 24, 2009, File No. 091-0064
(July 21, 2009) (in the FTC’s investigation of Thoratec Corp.’s pending acquisition of HeartWare International).
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Aside: Some notes on privilege

The work product doctrine

o Public policy behind the work product doctrine

Promote adversarial litigation: Allows attorneys to prepare for litigation without
fear that their strategy, theories, mental impressions, or research will be
exposed to their adversaries

Preserves the integrity of the legal process: Ensuring that attorneys can
candidly evaluate and prepare their cases without concern that their work will
be revealed

Prevents unfair advantage: Avoids situations where one party can free-ride off
the investigatory and preparatory work of another attorney

o Work product in investigations

Although the work product doctrines do not automatically apply to all
investigations, they do apply if the investigation provides reasonable grounds
for anticipating litigation

The practice: Almost all merger investigations by the FTC or DOJ provide

reasonable grounds for anticipating litigation and hence triggering work
product protections
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Aside: Some notes on privilege
The problem

o Merging parties would like to share and coordinate their initial
analysis and defense of the transaction

o BUT ordinarily doing so would violate the attorney-client
confidentiality requirement, negate any attorney-client privilege,
and subject the communications to discovery by a second
request, CID, or subpoena in an agency investigation or litigation

The solution: The “common interest” privilege provides an
exception to the confidentiality requirement and retains the
attorney-client privilege for communications among parties with a
common legal interest
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Aside: Some notes on privilege

The “common interest” privilege

o Rule: When the communication involves—
The sharing of privileged information
Among parties with a common legal interest
the communication remains protected by the attorney-client privilege

o Rule: Apart from this exception, all parties must continue to satisfy
the elements of the attorney-client privilege for shared
communications to preserve the privilege

o History:

The common interest privilege originated as the “joint defense” privilege

But the courts expanded it to include communications outside of the context
of litigation
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Aside: Some notes on privilege

The “common interest” privilege

o Agency practice: Recognizes communications among merging
parties to share and coordinate their analysis and defense of the
transaction, including the sharing of--

Antitrust analyses of the transaction in the course of negotiations
Antitrust analyses of the transaction during the investigation
Strategies to defend the transaction generally

Strategies to settle the investigation of the transaction through a consent
decree or “fix it first” restructuring
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Aside: Some notes on privilege

The “common interest” privilege

o Query: Do differences in commercial objectives defeat the
common interest privilege in negotiating risk-shifting provisions
(e.g., the cap on a divestiture commitment)?

Although both parties share the common legal interest in defending the
transaction against an antitrust challenge—

0 The seller wants the deal to close regardless of the cost to the buyer of
any divestiture, while

0 The buyer wants the deal to close if and only if the costs of divestiture are
not so high that they destroy the attractiveness of the transaction

As far as | am aware, this situation has not been addressed by a court
o Practice hint:

The parties should frame their negotiations to be over what risk-shifting
provisions are reasonably necessary to defend the merger and avoid
discussing any business reasons for a divergence in views

This makes the discussions—that is, the putatively protected
communications—to be about differences in the proper approach to the legal
strategy, not commercial differences
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Goals of the meeting

Teach the client the operational test for Section 7 illegality
Ask the client the most important factual questions

Communicate your view of the antitrust risk in a way that
the client understands

Provide any strategic advice as to how the client might
minimize antitrust risk

We will go through each goal in detalil
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Teach the client the operational test

Important to begin the meeting with the operational test

1. Unless the client understands the test, they will not be

persuaded by your advice

The client will not be persuaded unless they can replicate your analysis and
reproduce your conclusion

2. If the client understands the test, they are more likely to give
complete and meaningful answers your factual questions

3. If the client knows the test, they can continue to think after they
leave the meeting about what other facts may be relevant and
follow up with you to sharpen the risk analysis

4. The client needs to know the operational test as they move
forward with the transaction to understand the antitrust
implications of—

What they write in their documents
What they say to the press and to customers
What they say in meetings with the investigating agency
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Teach the client the operational test
Start with Clayton Act § 7

o Governing merger antitrust statute

o Other statutes may apply, but they will not be more restrictive
than Section 7

o Section 7 prohibits transactions that “may substantially lessen
competition”

But what does this mean operationally?

o A transaction “may substantially lessen competition” when it is
likely to harm an identifiable group of customers by—
Increasing prices
Reducing market output
Reducing product or service quality
Reducing the rate of technological innovation or product improvement
[Maybe] reducing product variety

Clients can grasp the operational test immediately
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Teach the client the operational test

Tell the client how the investigating agency is going to
find the facts about the likely competitive effect

o HSR reportability and merger review process
Time to ask questions to find out if the deal is likely to be reportable

o The investigating agency will—
Entertain a presentation from the parties on the deal

Interview—and perhaps later depose under oath—you and other relevant
employees in both companies

Obtain massive amounts of the documents and data from both companies
Interview customers and competitors (and maybe obtain documents and data
from them)

Analyze win-loss records of the companies in bidding for projects

Use economists to assist in analyzing the likely competitive effects of the
transaction
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Teach the client the operational test

Bottom line

o The agency’s conclusion on the likely effect on customers will
determine the outcome of the investigation
NB: Having the truth on the merger’s side will not necessarily win the day
It is the agency’s conclusion, not necessarily the truth, that counts

o The best defense is a good offense

Can we argue that the deal is a “win-win” for the merging parties and the
customers?

Companies do not do deals out of the goodness of their heart—they do deals
to make money

Do we have a story consistent with the business model for the transaction, the
documents and other company evidence, and the likely customer responses
in staff interviews that the deal will be good for customers?

Best story: The transaction will enable the combined company to
make money by reducing costs and by making better products
faster to the benefit of our shareholders and our customers

Professor Dale Collins
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Ask the client questions

What is the deal rationale?
o How will TransDigm make money from the transaction?

o Are there any documents on the business rationale?
If so, what do they say? Do they support the business rationale? Or refute it?

o What are the implications of the business model for customers?

What will the company documents say about competition
between the two companies?

Who are the customers and what will they say to the
agency when interviewed?

Do we have a sales pitch that we can give the customers
that the deal will be good for them?
o Will they accept it?

Professor Dale Collins
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Communicate the antitrust risk

Answer the client’s question: Based on what you learned
In the meeting, what is the antitrust risk presented by the
deal?

o Itis not sufficient for you to form a view as to the antitrust risk

o You must meaningfully communicate the nature of this risk to the
client so that the client can make informed business decisions
If the client does not understand your advice, they cannot act on it
If the client is not persuaded that your advice is correct, they will not act on it

Best explained in terms of—
o Substantive risk

o Inquiry risk

o Remedies risk

So what would you tell Mr. Howley about each of
these risks in a TransDigm/SCHROTH deal?

Professor Dale Collins
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Provide any strategic advice

Emphasize the need for a compelling sales pitch for the
deal to customers of both companies

o Offer to help the relevant business people develop this pitch and
advise on when and how to roll it out

o Note that it is the customers of the target company that are
typically the most difficult to persuade

Will eventually need to work with the target company as to how best to
persuade its customers

Emphasize the need for care in drafting documents

o “Bad” documents alone can kill a deal
Avoid creating documents that suggest—implicitly as well as explicitly—that
the deal could harm customers
Some documents are “bad” because they were carelessly phrased or factually
incorrect, not because they speak the truth—These can also kill a deal
o If there is one, include the procompetitive business rationale for
the deal in as many documents as possible

Professor Dale Collins
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Provide any strategic advice

Consider whether the deal can be structured to make it
non-HSR reportable to minimize inquiry risk

Professor Dale Collins
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Final thoughts

Caution the client that this advice is only preliminary and
depends on what the client has told you in the meeting

Note that more work should be done

o Would like to send the client a preliminary information request for
easily obtainable documents and data

o When confidentiality considerations permit, would like to set up a
meeting with knowledgeable employees to develop the facts and
the arguments further

Tell the client that all documents created at the request
of counsel should have the following prominent legend:

PRIVILEGED AND CONFIDENTIAL
Prepared at the request of counsel

Do NOT forget this!!!

o Whenever possible, make this legend machine readable

Professor Dale Collins
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Final thoughts

Note that at some point in the process we will need to
bring the target company onboard

o The target’s evidence and customer outreach program will be
equally if not more critical to the outcome of any merger review

o Note that we should be able to work with the target company under
the “common interest” privilege

The target, unless incompetently advised, is likely to
recognize the antitrust risk in the transaction

o Should expect that the target will attempt to negotiate some
provisions in the purchase agreement to—
Decrease the risk of a deal failure, and
Compensate the target for risk that cannot be eliminated

Will examine
in Class 8
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Unit 3: A Brief History of Antitrust Law

(with special attention to merger antitrust law)
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‘ A Brief History of Antitrust Law

NO MOLLY-CODDLING HERE

Source: New York Globe, 1907
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The Common Law Approach to Antitrust Law
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At the creation

The Sherman Act has been criticized for employing vague,
uninformative terms

But this is a defining feature of antitrust law, not a bug
o This is an intentional part of the design of U.S. antitrust law from the beginning’

o The Sherman Act incorporated common law terms of art to provide a well-known
body of law and precedent that enforcement officials and courts could
immediately apply—

“‘Restraint of trade”
“Monopolization”

“Attempt to monopolize”
“Conspiracy to monopolize”

o The common law also permitted courts to refine and modify the law with new
learning and as new business practices emerged without the need for
congressional action

1 See William F. Baxter, Separation of Powers, Prosecutorial Discretion, and the "Common Law" Nature of Antitrust
Law, 60 Tex. L. Rev. 661 (1982).
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At the creation

The Sherman Act adopted a “common law approach” to antitrust law

o There was a clear recognition that Congress could not write detailed, prescriptive
legislation

o From the beginning, the Sherman bill sought to deal with the trusts through the
common law or, more precisely, a common law approach

[S.1, the Sherman antitrust bill,] does not announce a new principle of law,
but applies old and well recognized principles of common law to the
complicated jurisdiction of our State and Federal Government. Similar
contracts in any State in the Union are now, by common law or statute
law, null and void. . ..

... The purpose of this bill is to enable the courts of the United States to
apply the same remedies against combinations which injuriously affect the
interest of the United States that have been applied in the several States to
protect local interests.

Sen. John Sherman’

121 Cong. Rec. 2455 (Mar. 21, 1890) (remarks of Sen. John Sherman (R. Ohio)). For similar sentiments that the
various iterations of the antitrust bill were all to enable the courts to apply the common law regarding business
enterprises, see 20 Cong. Rec. 1167 (Jan. 25, 1889) (Sherman); 21 Cong. Rec. 2456, 2457, 2459 (Mar. 21, 1890)
(Sherman); 21 Cong. Rec. 2729 (Mar. 27, 1890) (remarks of Sen. George F. Hoar (R., Mass)); 21 Cong. Rec. 3146
(Apr. 8, 1890) (Hoar); 21 Cong. Rec. 3149 (Apr. 8, 1890) (statement of Sen. John T. Morgan (D. Ala.)); 21 Cong. Rec.
3152 (Apr. 8, 1890) (Hoar).
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At the creation

Historical aside

o Sen. John Sherman (R., Ohio) introduced his antitrust bill on August 14, 1888, in
the 50th Congress
One of several antitrust bills introduced by various members of Congress
o Query: Why would Sherman—one of the most powerful members of the Senate
and a very serious candidate for the Republican Party’s nomination for president
in 1880, 1884, and 1888—introduce an antitrust bill?
After all, the Republicans controlled the Senate, House, and Presidency
AND Republicans were said to be “bought and paid for” by the trusts
o Query: Just as interesting, why were the most vehement opponents of the
Sherman bill Democrats, the party of the South with supposedly the most to lose
from the continued operation of the trusts?
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At the creation

= Historical aside
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At the creation

Historical aside

o Sherman reintroduced his bill as S.1 on December 4, 1889, in the 51st Congress
Vigorous Senate floor debate on the six days between January 23 and February 4, 1890
Numerous amendments were offered, many of which were adopted
Referred to the Senate Judiciary Committee on March 27, 1890

o Senate Judiciary Committee reports S.1 six days later as amended in the form of
a substitute on April 2, 1890
Nothing in the amended bill contained Sherman’s language—it was an entirely new bill
BUT retained the idea that the antitrust statute should be an enabling act to empower the
federal courts to use a common approach to antitrust law

o Defined offenses using terms of common law art
0 Reiterated in floor debate that the bill enabled a common law approach to antitrust law’

1 See, e.g., 21 Cong. Rec. 3146 (Apr. 8, 1890) (remarks of Sen. George F. Hoar (R., Mass)); 21 Cong. Rec. 3149 (Apr.
8, 1890) (statement of Sen. John T. Morgan (D. Ala.)); 21 Cong. Rec. 3152 (Apr. 8, 1890) (Hoar).
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At the creation

Historical aside

o Enactment

April 8, 1890: Senate Judiciary Committee bill with amendments passed Senate 52-1
and sent to the House

(including all those vocally opposed Democrats!)
May 1-2, 1890: House debates, amends, and passes S.1 in an unrecorded vote

Conference Committee: House eventually recedes from its amendments
to S.1

June 20, 1890: House debates and passes S.1 without amendments (242-0)

July 2, 1890:  President Benjamin Harrison signs S.1 into law

What was going on here?
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Political value judgment

How to operationalize the common law terms in antitrust law is a
political value judgment
o Determined by the courts in the absence of congressional direction

o Inthe 130-year history of antitrust law, Congress has intervened in the common law
process to change the substantive law or the direction of the courts only four times:
1912: The Clayton and Federal Trade Commission Acts'
1936: The Robinson-Patman Act?
1937: The Miller-Tydings Act and its subsequent repeal?
1950: The Celler-Kefauver Act*

Current prospects for legislative reform

o We were as close in the last Congress as we have been in 70 years to amending
the substantive prohibitions of the antitrust laws in very significant ways—but
none of the bills reached a floor vote in either chamber

o While perhaps some legislation will be enacted narrowly targeted to the dominant
high-tech firms, efforts for a general overall of the antitrust laws appear to be dead

1 Clayton Act, ch. 323, 38 Stat. 730 (1914) (current version at 15 U.S.C. §§ 12 to 27); Federal Trade Commission Act,
ch. 311, 38 Stat. 717 (1914) (current version at 15 U.S.C. §§ 41-58).

2Ch. 592, § 1, 49 Stat. 1526 (1936) (current version at 15 U.S.C. §§ 13-13a).

3 Ch. 690, 50 Stat. 693 (1937), repealed, Pub. L. 94-145, 89 Stat. 801 (1975).

4 Ch. 1184, 64 Stat. 1125 (1950) (current version at 15 U.S.C. § 18 (1976)).
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The Evolution of Antitrust Law
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Antitrust law over time

= The goals of antitrust law in general—and the intensity of antitrust
enforcement—have changed dramatically over the last 130+ years

DOJ Cases Filed : Civil and Criminal
1890-2018

120
100

80

60

E—

40

20 !jpf
0

Professor Dale Collins
Merger Antitrust Law 12
Georgetown University Law Center



Antitrust law over time
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US M&A Activity since 1851

Essentially no enforcement

Very hostile
toward horizontal
and vertical
mergers'

Moderate
enforcement
against horizontal
mergers

' The uptick in M&A activity during this period was largely comprised of conglomerate mergers, which the agencies
(with few notable unsuccessful exceptions) did not challenge.
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The first 477 years (1890-1937)

Antitrust law was largely non-interventionist from 1890 to 1937

o Some blips in the T.R. Roosevelt and Taft administrations and to a somewhat
lesser extent in the Wilson administration

o But overall—

World War | mobilization, much of which required extensive coordination among
companies, increased real GDP by 23% between 1914 and 1920
o Compound average growth rate (CAGR) = 3.5%

The economic boom in 1920s increased real GNP by 46.6% between 1921 and 1929
o Compound average growth rate (CAGR) = 4.9%

The Crash in 1929 and subsequent Great Depression
resulted in an “hands off” antitrust attitude

Attitude before the Great Depression: The economy is
not broken, so don'’t try to fix it by enforcing the antitrust laws

Attitude after the Great Depression: The economy is broken,
but don’t try to fix it by enforcing the antitrust laws

Professor Dale Collins
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The 1937-1938 recession and its aftermath

Attitudes quickly changed in 1937 as a major recession hit

a

By early 1937, production, profits, and wages had regained their early
1929 levels

But then a deep recession hit (May 1937-June 1938)

a

Third worst recession in the twentieth century

o Real GDP dropped 10%
o Industrial production declined by 32% Real GDP: Annual Percent Change
o Unemployment rate jumped from .
12.2% in May 1937 to 20.0% in
June 1938
15
The FDR administration 10
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heated political environment ©

-10

-15

~ Y Y Y Y Y Y Y Y Y Y- Y Y - ¥ Y - «— <

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center

~

16



The 1937-1938 recession and its aftermath

Roosevelt’'s response

o Roosevelt argued that big businesses were trying to ruin the New Deal by causing
another depression that voters would react against by voting Republican in the
1938 midterm election’

In fact, the recession was probably due to—
o areduction of the money supply caused by new Federal Reserve and Treasury Department policies, and

0 a contractionary fiscal policy due to an increase in taxes from the new Social Security program and a
decrease in spending because of the expiration of the WWI veterans bonus?

o As part of this campaign, Attorney General Homer Cummings and new Assistant
Attorney General for Antitrust Robert Jackson began an aggressive enforcement
program

Primarily against price-fixing cartels
But also included the ALCOA monopolization case filed in early 1937
Mergers, however, did not appear to be a target

o Aggressive antitrust enforcement continued through the 1940s
Thurman Arnold continued the program when he was appointed to replace Jackson in 1938
Jackson became Solicitor General and then Attorney General in 1940

o Policy sustained with continued rapid economic growth created by WWII mobilization

Real GDP increased by 102.6% between 1938 and 1945 with war mobilization (CAGR = 10.6%)

1 See, e.g., DAVID M. KENNEDY, FREEDOM FROM FEAR: THE AMERICAN PEOPLE IN DEPRESSION AND WAR, 1929-1945, at 352 (1999).
2 See Christina Romer, The Lessons of 1937, THE ECONOMIST (June 18, 2009).
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Late Depression/World War 11 (1937-1945)
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Post-World War II (1946-1972)

Widespread and very negative public reaction to the support by large
industrial enterprises of the Nazi Germany and Imperial Japanese regimes

Legislative change

o Congress enacts the 1950 Celler-Kefauver Act' amendments to Section 7 to close
some “loopholes” that had rendered Section 7 essentially meaningless

o Equally if not more important than the specific changes in the statute, the legislative
history of the amendments was aggressively hostile to business combinations
This is actually the aspect of the 1950 legislation that most influenced the courts
o Major concerns expressed in the legislative history2—
Fear of “the rising tide of economic concentration in the American economy”
Loss of opportunity for small business when competing with large enterprises
The spread of multistate enterprises and the loss of local control over industry

1 Ch. 1184, 64 Stat. 1125 (1950) (amending Section 7 of the Clayton Act).
2 See Brown Shoe Co. v. United States, 370 U.S. 294, 311-23 (1962).

Professor Dale Collins
Merger Antitrust Law 19
Georgetown University Law Center



Post-World War II (1946-1972)

Congressional concerns were broadly shared by the public—and,
apparently, by the courts

o Supported a very restrictive merger antitrust regime

o Did not require deep microeconomic analysis to implement

Antitrust redirected: The new goals for the 1950s and 1960s—
1. Minimize industrial concentration beyond certain bounds

2. Maximize the prospects of survival of small businesses

3. Minimize restraints on freedom of choice of economic actors

This resulted in an aggressively interventionist antitrust regime
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Post-World War II (1946-1971)

= The increasingly restrictive antitrust regime resulted in more
prosecutions

DOJ Cases Filed : Civil and Criminal

1890-2018
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Post-World War II (1946-1972)

To the extent this more aggressive antitrust enforcement policy

reduced productive efficiency, neither Congress nor the public cared
o Any inefficiencies became noise in the economic boom that followed WW] for two

decades

Professor Dale Collins
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Real GDP
(average annual growth)

Nonfarm business productivity
(average annual rate)

Inflation
(average annual change Dec. to Dec.)

Bank prime loan rate
(annual—data series starts in 1956)

Unemployment
(average monthly rate)

Median real family income
(average annual change)
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Post-World War II (1946-1972)

Quarterly Real GDP
(billions of chained 2005 dollars)

1,400

1,200

1,000

800

600

400

200

¢bzs6l
vbrz61
Lbr/61
Zboz6l
£bso6 |
¥bgos |
Lbgo6 !
Zb/961
£booel
¥b5961
Lbgoe !
Zbyo6l
cbeosl
¥bzo61
Lbzo6l
Zblo6l
€boos |
¥b6s61L
Lbes6eL
Zbgsel
¢bss6l
¥boge |
LbogeL
Zbssel
cbysel
¥besel
Lbegel
Zbzsel
¢blgelL
¥b0s61
Lbog6 !

Professor Dale Collins
Merger Antitrust Law

23

Georgetown University Law Center



Post-World War II (1946-1972)

The post-WWII enforcement policy resulted in an increasingly
restrictive antitrust regime

o Further tightening on horizontal price fixing
Actually began somewhat earlier (Socony-Vacuum (1940))
Easing of rules to find concerted action (Container Corp. (1969))
o Horizontal mergers—close to per se unlawful

E.g., Brown Shoe (1962), PNB (1963), Pabst/Blast (1966), Von’s Grocery (1966),
1968 Merger Guidelines

o Vertical mergers—close to per se unlawful
Brown Shoe (1962), DuPont/GM (1957)

o Conglomerate mergers seriously challenged
P&G (1958), EI Paso Natural Gas (1964), Falstaff (1973), the DOJ potential competition
campaign
o Tightening of Section 2 prohibitions and enforcement
Alcoa (1945)
Grinnell (filed 1961), IBM (filed 1969), AT&T (filed 1974)
“Shared monopoly” theory
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Post-World War II (1946-1972)

The post-WWII enforcement policy resulted in an increasingly
restrictive antitrust regime

o Nonprice vertical restraints—per se unlawful
Albrecht (1968)
Schwinn (1967) (overruling White Motor (1963))

o Reinforcement of tying arrangements as per se illegal
Northern Pacific (1958)

o Tightening of rules on refusals to deal
Associated Press (1945) (horizontal boycott)
Klor's (1959) (secondary boycott)

o Horizontal combinations/joint ventures
Sealy (1967)
Topco (1972)

o Remedies and procedure

DuPont (1957): Essentially holding that the DOJ cannot be time-barred in a government
injunctive action where there continued to be anticompetitive effects traceable to the challenged
acquisition and permitting a challenge 30 years after acquisition to proceed on the merits

Hanover Shoe (1968): Holding that Clayton Act § 4 does not recognize a “passing on”
defense
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The “malaise” period (1973 to 1981)!
“Stagflation” gripped the nation (known as the “Great Stagflation”)?

o Significant inflation resulting from the Mideast oil shocks in 1973 and 1979 and the
expansionary monetary policy beginning in the late 1960s to finance the Vietnam War

o “Productivity crisis” resulting from the obsolescence of “old economy” and equipment

Substantial concern about U.S. competitiveness in the world market
(especially against Japan) in areas that since WWII that had been
traditional American strengths (e.g., automobiles, steel)

Growing influx of imported manufacturing goods threatened some
American industries in the domestic market (e.g., consumer electronics)

Gasoline shortages/price controls resulting from OPEC output restrictions

Economic growth significantly slowed down
o Real GDP in the 20-year period up by only 20.4% (CAGR = 2.3%)

' My name for this period comes from a speech by President Carter. See Pres. Jimmy Carter, Crisis of Confidence,
Televised Addressed to the Nation (July 15, 1979) (popularly known as the “Malaise Speech”).

2 “Stagflation” means low real growth and high inflation. See generally ALAN S. BINDER, ECONOMIC POLICY AND THE
GREAT STAGFLATION (2013); PAUL M. SWEEZY, THE END OF PROSPERITY: THE AMERICAN ECONOMY IN THE 1970s (1977);
Robert B. Barsky & Kilian Lutz, Do We Really Know that Oil Caused the Great Stagflation? A Monetary Alternative, in
16 NBER MACROECONOMICS ANNUAL 137 (2002).
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‘ The “malaise” period (1973 to 1981)
= U.S. Goods Trade Balance to GDP

U.S. Goods Trade Balance to GDP
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Source: Brian Reinbold & Yi Wen, Historical U.S. Trade Deficits, Economic Synopses, No. 13, Fig. 1
(Fed. Res. Bank of St. Louis 2019).
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The “malaise” period (1973 to 1981)

= Economic conditions—Not good times

______indicator | 19501972 | 19731982

Real GDP 4.1% 2.4%
(average annual growth)

Nonfarm business productivity 2.8% 1.0%
(average annual rate)

Inflation 2.6% 8.7%
(average annual change Dec. to Dec.) Max = 6.2% Max = 13.3%
Bank prime loan rate 5.8% 11.10%
(annual—data series starts in 1956) Max =8.0% Max = 18.9%
Unemployment 4.6% 7.0%
(average monthly rate) Max = 7.5% Max = 10.8%
Median real family income 3.3% -0.2%

(average annual change)
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The “malaise” period (1973 to 1981)

Emerging sentiment toward business

o Government policies generally needed to be revised to:
Foster America’s industrial competitiveness
Revive the nation’s industrial base
Return to the country to the post-WWII standards of steady growth, low inflation, and low
unemployment
o WWII concerns about the evils of large industrial concentrations had largely
dissipated

Could not afford to act on these concerns in any event, especially given the perceived
success of the Japanese keiretsu

Rapidly emerging perception/consensus that—

o Many antitrust rules impeded efficient business operations and constrained
competitiveness
o Antitrust was a blunt and unnecessary instrument for achieving distributional goals

o To the extent that distribution goals remain, other government instruments might
be better suited to achieving them

Strong political pressures to address these concerns
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The “malaise” period (1973 to 1981)

As part of the response, courts begin to “loosen” antitrust restrictions
to maximize output and industrial productivity

o Antitrust narrowly limited to competition concerns
Professional Engineers
o Explicitly adopt the “consumer welfare” standard
Reiter
o Continued aggressive approach to horizontal price fixing
Goldfarb, Gypsum, McLain, Catalano, Texas Industries, Hydrolevel
o Some loosening of Section 1 restraints on joint ventures
Broadcast Music
o Horizontal mergers—near per se illegality being replaced by an economic effects
analysis
General Dynamics
o Vertical mergers—generally procompetitive, but where anticompetitive can be
remediated through “access” consent decrees
o Potential competition mergers
Courts rejected DOJ’s prosecution campaign
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The “malaise” period (1973 to 1981)

Courts begin to “loosen” antitrust restrictions to maximize output and
industrial productivity

o Section 2
General rejection of “shared monopoly” as an actionable theory of harm
But DOJ brought the IBM monopolization case in 1974
o Nonprice vertical restraints—returned to rule of reason treatment
GTE Sylvania
o Robinson-Patman Act
DOJ urges repeal, viewing the RPA as anticompetitive
DOJ and FTC essentially cease enforcing
o Significant limitations on antitrust standing limited private parties’ ability to sue
Brunswick, lllinois Brick, J. Truett Payne

Note: The DOJ and FTC resisted many of these changes throughout this period
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The “malaise” period (1973 to 1981)

DOJ Cases Filed : Civil and Criminal

1890-2018
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The modern period (1982 to present)
Ronald Reagan elected president in 1980

o Major emphasis on growing the economy by reducing government intervention in
private affairs: The four Reagan economic planks—

Reduce the growth of government spending
Reduce the federal income tax and capital gains tax
Reduce government regulation
Tighten the money supply in order to reduce inflation
o Stagflation brought under control—Economy starts to grow

George Bush elected president in 1988

o Largely continued Reagan’s policies
o DOJ and FTC issue 1992 Horizontal Merger Guidelines

Bill Clinton elected president in 1992
o After 1994 midterm election, adopted “triangulation” approach to policy-making

o Somewhat more aggressive in antitrust enforcement, but did not materially alter
antitrust enforcement goals
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The modern period (1982 to present)

Continued concern about increasing industrial output and
productivity

o Economic indicators during period have an upside-down “U” shape:
Recovering—not too gracefully—from the 1970s during 1983-1992
Reach affirmatively good times during 1993-2000 (which ended with the dot.com bust)

More stagnant times during 2001-2006 (with slow but steady recovery aided by an easy
money policy and resulting in an asset bubble and significant overleveraging)

Financial crisis, deep recession, and very slow recovery since 2007
Just as business returned to doing well, COVID hit

o But sustained growth, like that found in the post-WWII period, never returned to
the U.S.

U.S. never politically regained the “luxury” of trading off output and efficiency for
deconcentration/small business/freedom of economic choice concerns
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The modern period (1982 to present)

= Economic conditions—recovering, then pretty good,
then not too good with a slow recovery, then COVID

_______ indicator | 19731982 | _1983-2006

Real GDP 2.4% 3.4%
(average annual growth)

Nonfarm business productivity 1.0% 2.2%
(average annual rate)

Inflation 8.7% 3.1%
(average annual change Dec. to Dec.) Max = 13.3% Max = 6.1%
Bank prime loan rate 11.1% 8.0%
(annual—data series starts in 1956) Max = 18.9% Max = 12.0%
Unemployment 7.0% 5.9%
(average monthly rate) Max = 10.8% Max = 10.4%
Median real family income -0.2% 0.9%

(average annual change)
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The modern period (1982 to present)

New view: Antitrust law should maximize output and industrial
productivity to improve “consumer welfare”

o The 1970s idea that antitrust law should maximize output and industrial
productivity to restore America’s competitiveness readily morphed into the
“consumer welfare standard” in the 1980s

Robert Bork popularized the term “consumer welfare” in The Antitrust Paradox (1978)

o Adoption by the Supreme Court

In 1979, the Supreme Court in Reiter v. Sonotone Corp. observed that “Congress
designed the Sherman Act as a ‘consumer welfare prescription’”

Since Reiter, the Supreme Court has reaffirmed the consumer welfare standard as the
goal of antitrust law in at least six other cases (including most recently in the 2021-2022
term)?

Today, at least seven of the Supreme Court justices are firmly committed to the
consumer welfare standard as the lens through which antitrust law should be interpreted
and applied?

1442 U.S. 330, 343 (1979) (citing Robert Bork, The Antitrust Paradox 66 (1978)).

2 See Nat'l Collegiate Athletic Ass'n v. Alston, 141 S. Ct. 2141, 2166 (2021); Ohio v. Am. Express Co., 138 S. Ct. 2274,
2290 (2018); Leegin Creative Leather Prod., Inc. v. PSKS, Inc., 551 U.S. 877, 889, 902, 906 (2007); Weyerhaeuser Co.
v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 324 (2007); Brooke Grp. Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209, 221 (1993); Nat'l Collegiate Athletic Ass'n v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85,
107 (1984).

3 The Westlaw antitrust library lists also 500 cases that use the term “consumer welfare,” but some of these are not
strictly antitrust cases and in others the term may have appeared in something other than the majority decision.
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The modern period (1982 to present)

Antitrust rules refashioned under the consumer welfare standard

o No change in strict prohibitions and aggressive enforcement against “garden
variety” horizontal price fixing
o But new limitations on finding concerted action
Single entities: Copperweld (1984), American Needle (2010)

From circumstantial evidence: Matsushita (1986), Business Elecs. (1988), Brooke Group
(1993)

o Significant loosing of restrictions on dominant firm behavior

Spectrum Sports (1993), Trinko (2004), Linkline (2009), Weyerhauser (2007),
DOJ Section 2 Report (2008)

But see Aspen Skiing (1985), withdrawal of the DOJ’s Section 2 report (2009)
Only episodic government actions (Microsoft, American Airlines, Intel)

o Significant loosing of restrictions on distributional restraints
Monsanto (1984), Kahn (1997), Leegin (2007), Amex (2018)
But see Kodak (1992)

o New requirement for finding illegal tying arrangements
Jefferson Parish (1984)

o Remedies and procedure impose limitations on private actions
Empagran (2004), Twombly (2007)
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The modern period (1982 to present)

Merger antitrust enforcement radically changed

o Market definition
Adopted the “hypothetical monopolist” concept of the 1982 DOJ Merger Guidelines

o Horizontal mergers

Instituted a strong economic approach to analyzing competitive effects in mergers
1982 DOJ Merger Guidelines

1992 DOJ/FTC Horizontal Merger Guidelines

1997 efficiencies amendment to the Horizontal Merger Guidelines

2010 DOJ/FTC Horizontal Merger Guidelines

2020 DOJ/FTC Vertical Merger Guidelines

Rejects market concentration or firm size as sufficient to deem a merger anticompetitive
o This rejects the 1960s approach

Requires an affirmative finding of anticompetitive effect

Imposes comparatively high concentration and market share thresholds to establish a
prima facie anticompetitive effect

But high thresholds for downward-pricing pressure defenses to overcome the government
prima facie case of anticompetitive effect

o Vertical mergers largely viewed as procompetitive
Only episodic government actions—essentially all settled through “access” consent decrees
o Conglomerate merger theories of harm rejected

0O 0O 0O 0 O
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The Consumer Welfare Standard:
The Textbook Model

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center

39



The consumer welfare standard in practice

The consumer welfare standard as applied to mergers’

o Mergers are socially bad when they harm consumers (customers) by—
Increasing market price or decreasing market output;
Shifting wealth from consumers to producers; or
Creating economic inefficiency (“deadweight loss”)

o Other potential socially adverse effects when they harm consumers by—
Decreasing marketwide product or service quality
Decreasing the rate of technological innovation or product improvement
Decreasing marketwide product choice

' The slides develop the consumer welfare standard in the context of mergers but the ideas apply generally to identify
all types of anticompetitive conduct under the standard.
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The consumer welfare standard: Textbook model

= The standard diagrams:

1. Merger harms consumers by increases the market price or reducing the output
available for consumers to purchase

Price

P postmerger [~ Tttt ,

|

ppremerger

______________________________

Aggregate
demand curve

Qpostmerger Apremerger Quantity
<_
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The consumer welfare standard: Textbook model

The standard diagrams:
2. Merger harms consumers by shifting wealth from inframarginal consumers to
producers”®
Total wealth created (“surplus™): A+ B
Sometimes called a “rent redistribution”

Price
Premerger  Postmerger

Consumers A+B A

Producers 0 B

P postmerger 1117711117117 ;

|

Think about “consumer surplus” as

Poremerger [ oo : the maximum amount consumers
| | in the aggregate would be willing to
Aggregate pay above the price that they paid
demand curve to obtain the product. This is the
consumers “gains from trade” from
qpostmerger qpremerger Quantity their purchase transactions.

4—
* Inframarginal customers here means customers that would purchase at both the competitive price
and the monopoly price
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The consumer welfare standard: Textbook model

The standard diagrams:

3. “Deadweight loss” of surplus of marginal customers*
Surplus C just disappears from the economy
Creates “allocative inefficiency” because it does not exhaust all gains from trade

Price

P postmerger [~-"TTTTTTTT ,

|

ppremerger '"""""""'E _______________ \

Aggregate
demand curve

qpostmerger qpremerger Quantity
<—
* Marginal customers here means customers that would purchase at the competitive price but not at
the monopoly price
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The consumer welfare standard: Textbook model

Important note!

o The textbook public policy explanation is NOT what courts and enforcement
agencies use in applying the antitrust law or making enforcement decisions
There is no attempt to estimate consumer surplus (Area A in the diagram)
There is no attempt to estimate the deadweight loss (Area C) nor does the law provide a
cause of action or relief to inframarginal customers harmed by an anticompetitive practice
o Instead, the courts and the agencies focus on a more generalized notion of
whether customers are worse off with the merger than without it

o Some specific operational tests in practice: If the merger—
Expands market output, the merger is procompetitive regardless of price effects
Reduces market output, the merger is anticompetitive

Results in a price increase for some or all customers and no price decrease to any
customers, the merger is anticompetitive (unless output expands, usually because of a
product or service quality increase)

Increases price for some customers but decreases it for others, then the merger is
anticompetitive if the wealth transfer to producers from the price increase is greater than
the wealth transfer to customers from the price decrease

Reduces product or service quality in the market as a whole or reduces the rate of
innovation, the merger is anticompetitive
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The consumer welfare standard: Bork

Aside: Robert Bork and the meaning of consumer welfare

o lronically, while Bork popularized the term “consumer welfare,” he measured

welfare in terms of consumer and producer surplus, making producer profits part
of the calculus

Bork’s measure is what economists call “total surplus,” and Bork’s misuse of the term
“‘consumer surplus” has caused considerable confusion

o Courts and the enforcement agencies, however, use “consumer welfare” to mean

the welfare of consumers, regardless of any positive or negative effects on

producers  p..e

Postmerger

A: Consumer surplus

B: Producer surplus (profits)
Ppostmerger i C: Deadweight consumer surplus loss

|

ppfemerger 4

“Consumer surplus”
True CS: A
Total surplus: A+B (Bork’s consumer surplus)

qpostmerger qpremerger Quantity
4_
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Modern Critiques of Merger Antitrust Law

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center 46



The reformers’ argument

= The bottom line for the reformers:

The economy is not working for average Americans—and
the current antitrust regime is a large part of the problem

Note: The slides that follow give the reformers’ argument. They are not designed to give a neutral view and some of
the studies cited have methodological flaws.
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‘ The reformers’ argument

= Corporate profits are soaring in absolute dollars

FRED :+/ — corporate Profits After Tax (without IVA and CCAd))
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Shaded areas indicate U.S. recessions

Source: U.S. Bureau of Economic Analysis, Corporate Profits After Tax (without IVA and CCAdj) [CP], retrieved from
FRED, Federal Reserve Bank of St. Louis; https://fred.stlouisfed.org/series/CP, July 31, 2021.
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‘ The reformers’ argument

= ...and as a percentage of GDP

FRED -4/ — corporate Profits After Tax (without IVA and CCAGi)/Gross Domestic Product
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Source: U.S. Bureau of Economic Analysis, Corporate Profits After Tax (without IVA and CCAdj) [CP], retrieved from
FRED, Federal Reserve Bank of St. Louis; https://fred.stlouisfed.org/series/CP, August 1, 2021.
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‘ The reformers’ argument

= Corporate profits account for an increasing share of gross domestic
income

FRED /) — Shares of gross domestic income: Corporate profits with inventory valuation and capital consumption adjustments, domestic industries: Profits after tax
with inventory valuation and capital consumption adjustments

8

Percent

1975 1980 1885 1990 1995 2000 2005 2010 2015

Source: U.S. Bureau of Economic Analysis, Shares of gross domestic income: Corporate profits with inventory
valuation and capital consumption adjustments, domestic industries: Profits after tax with inventory valuation and
capital consumption adjustments [W273RE1A156NBEA], retrieved from FRED, Federal Reserve Bank of St. Louis;
https://fred.stlouisfed.org/series/W273RE1A156NBEA, August 2, 2021.
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‘ The reformers’ argument

= ...while the labor share of gross domestic income has dramatically
declined

FREn ~£4 — Shares of gross domestic income: Compensation of employees, paid: Wage and salary accruals:
Disbursements: To persons
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Source: U.S. Bureau of Economic Analysis, Shares of gross domestic income: Compensation of employees, paid:
Wage and salary accruals: Disbursements: to persons [W270RE1A156NBEA], retrieved from FRED, Federal Reserve
Bank of St. Louis; https://fred.stlouisfed.org/series/\W270RE1A156NBEA, July 31, 2021.
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The reformers’ argument

= Real wages for average workers have largely stagnated

Cumulative percent change in real annual wages, by wage
group, 1979-2019

200% Top 0.1%: + 345.2%
== Top 1%
- ggnggm 2007:156.2% 160.3%
150 Bottom 90%

100

Top 0.1%
75.1% Top 1%
50 51.8%  95th-99th
26.0% 90th-95th
0 — Bottom 90th
-50

1980 1990 2000 2010 2020

Source: Lawrence Mishel & Josh Bivens, Identifying the Policy Levers Generating Wage Suppression and Wage
Inequality 8 (Economic Policy Institute May 13, 2021), available at https://files.epi.org/uploads/215903.pdf.

_CAGR_
3.80%
2.42%
1.41%
1.05%
0.58%
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‘ The reformers’ argument

= Moreover, workers are not being compensated with productivity growth

Productivity growth and hourly compensation growth, 1948-2019

200% 1948-1979 1979-2019:
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Source: Lawrence Mishel, Growing Inequalities, Reflecting Growing Employer Power, Have Generated a Productivity—
Pay Gap since 1979 (Economic Policy Institute (Sept. 2, 2021), https://www.epi.org/blog/growing-inequalities-reflecting-
growing-employer-power-have-generated-a-productivity-pay-gap-since-1979-productivity-has-grown-3-5-times-as-
much-as-pay-for-the-typical-worker/.
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The reformers’ argument

= Income inequality correspondingly has grown increasingly worse . . .
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Source: Edward N. Wolff, Household Wealth Trends In The United States, 1962 to 2019: Median Wealth Rebounds...
But Not Enough 71 (Figure 4) (NBER Working Paper No. 28383, Jn. 2021), http://www.nber.org/papers/w28383.
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The reformers’ argument

= ... with CEOs on average now making 399x more than typical workers

CEOs make 399 times as much as typical workers
CEO-to-worker compensation ratio, 1965-2021
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Source: Josh Bivens and Jori Kandra, CEO pay has skyrocketed 1,460% since 1978, at 10 (Economic Policy Institute
Oct. 4, 2022), available at https://www.epi.org/publication/ceo-pay-in-2021/.
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The reformers’ argument

= The “American dream” of advancement over generations is declining

Percentage of U.S Children Earning More than Their Parents at Age 30 by Year of Birth, 1940-1984
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Only half of children born
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Note: Children’s income is the sum of individual and spousal income at age 30, excluding immigrants after 1994,
Parental income is the sum of the spouses’ incomes for families in which the highest earner is ages 25-35.

Source: Peterson Institute for International Economics, How to Fix Economic Inequality? 7 (figure 7) (2020),
https://www.piie.com/microsites/how-fix-economic-inequality.
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‘ The reformers’ argument

= Wealth is even more concentrated than income, with wealth
inequality approaching the level of the 1920s

Wealth Concentration Has Been Rising
Toward Early 20th Century Levels

Share of total wealth held by the wealthiest families, 1913-2012
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Source: Saer and Zucman, May 2016

Top 1 percent

Top 0.5 percent

Source: Chad Stone, Danilo Trisi, Arloc Sherman & Jennifer Beltran, A Guide to Statistics on Historical Trends in
Income Inequality 16 (figure 6) (Center on Budget and Policy Priories updated June 13, 2020),

https://www.cbpp.org/research/poverty-and-inequality/a-quide-to-statistics-on-historical-trends-in-income-inequality.
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‘ The reformers’ argument

= Industrial concentration has been steadily increasing since the mid-
1990s

Percent Market Concentration Measures, Index
52 Public US Companies - 70
=—Top 5 Revenue Share, Industry-Weighted Average (left)

5 Herfindahl-Hirschman Index (right) - 63
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Source: Joseph Briggs & Alec Phillips, Concentration, Competition, and the Antitrust Policy Outlook ex. 1 (Goldman Sachs
US Economics Analyst July 18, 2021)
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‘ The reformers’ argument

= Acquisitions are a significant source of increased concentration . . .

Mergers & Acquisitions in the United States
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Source: Institute for Mergers, Acquisitions and Alliances (IMAA), M&A Statistics, https://imaa-institute.org/m-and-a-
statistics-countries/#Mergers-Acquisitions-United-States-of-America (last visited Aug. 29, 2023).
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‘ The reformers’ argument

= ...and some acquisitions have been “megadeals” . ..
Value
Rank Date Acquiror Target (bil. USD)
1 2000  America Online Inc Time Warner 164.747
2 2013 Verizon Communications Inc Verizon Wireless Inc 130.298
3 1999  Pfizer Inc Warner-Lambert Co 89.168
4 2016  AT&T Inc Time Warner Inc 85.408
5 1998  Exxon Corp Mobil Corp 78.946
6 2006  AT&T Inc BellSouth Corp 72.671
7 1998  Travelers Group Inc Citicorp 72.558
8 2001  Comcast Corp AT&T Broadband & Internet Svcs 72.041
9 2018  Cigna Corp Express Scripts Holding Co 69.770
10 2014  Actavis PLC Allergan Inc 68.445
11 2017  Walt Disney Co. 21st Century Fox 68.422
12 2009  Pfizer Inc Wyeth 67.286
13 2015 Dell Inc EMC Corp 66.000
14 1998  SBC Communications Inc Ameritech Corp 62.593
15 2015  The Dow Chemical Co DuPont 62.111
16 1998  NationsBank Corp,Charlotte,NC BankAmerica Corp 61.633
17 1999  Vodafone Group PLC AirTouch Communications Inc 60.287
18 2002  Pfizer Inc Pharmacia Corp 59.515
19 2010  Preferred Shareholders AlG 58.977
20 2004  JPMorgan Chase & Co Bank One Corp,Chicago,IL 58.663
21 2016 Bayer AG Monsanto Co 56.598
22 1999 Qwest Commun Intl Inc US WEST Inc 56.307
23 2015  Charter Communications Inc Time Warner Cable Inc 55.638
24 2011  Sharehaolders Abbott Laboratories-Research 55.513
25 2009  Vehicle Acq Holdings LLC General Motors-Cert Assets 55.280

Source: Institute for Mergers, Acquisitions and Alliances (IMAA), M&A Statistics, htips://imaa-institute.org/m-and-a-
statistics-countries/#Mergers-Acquisitions-United-States-of-America (last visited Aug. 29 2023).
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The reformers’ argument

= ...while HSR Act merger investigations have disproportionately
declined

Percentage of Reportable Transactions
Receiving Second Requests
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Source: Fed. Trade Comm’n & U.S. Dep’t of Justice, Annual Reports to Congress (FY 1979-2021)
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The reformers’ argument

= At the same time, business start-up rates have been declining

Annual Establishment Startup and Exit Rates

1978-2018
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Source: U.S. Census Bureau, Business Dynamics Statistics: Establishment Size: 1978-2018,

https://data.census.qov/cedsci/table?q=BDSTIMESERIES.BDSESIZE&tid=BDSTIMESERIES.BDSESIZE&hidePreview

=true.
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‘ The reformers’ argument

= Average markups have increased three-fold since 1980
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Source: Jan De Loecker, Jan Eeckhout & Gabriel Unger, The Rise of Market Power and the Macroeconomic
Implications, 135 Q.J. Econ. 561, 571 (2020), cited in White House, Fact Sheet: Executive Order on Promoting
Competition in the American Economy (July 9, 2021), htips://www.whitehouse.gov/briefing-room/statements-
releases/2021/07/09/fact-sheet-executive-order-on-promoting-competition-in-the-american-economy/.
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The reformers’ argument

= Corporations are becoming more politically powerful, increasing
their political campaign spending . . .

Business and Labor Political Donations—All Races
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(in $millions)
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= From Business

Source: Business-Labor-ldeology Split in PAC & Individual Donations to Candidates, Parties, Super PACs and
Outside Spending Groups, https://www.opensecrets.org/elections-overview/business-labor-ideology-split.
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‘ The reformers’ argument

= ...and dramatically outspending labor

Business and Labor Political Donations—All Races
1990-2020
(in $millions)
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Source: OpenSecrets.org, Business-Labor-ldeology Split in PAC & Individual Donations to Candidates, Parties, Super
PACs and Outside Spending Groups, htips://www.opensecrets.org/elections-overview/business-labor-ideology-split.
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The reformers’ argument

Bottom line:

The antitrust laws (along with many other laws)
need to be reformed

Merger antitrust law is a focus of these criticisms since critics believe that merger
antitrust law—whether through judicial decisions or prosecutorial elections—failed
to stop many mergers and acquisitions that are contributing to the perceived

problems

a
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Modern critiques of merger antitrust law

There are two fundamentally different critiques of modern antitrust
law—

1. The progressive critique
2. The Neo-Brandeisian antimonopoly movement
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The progressive critique

Basic ideas’
1. Accepts the consumer welfare standard broadened to include suppliers (especially
labor)

2. Assesses anticompetitive effect by comparing consumer welfare outcomes with the
challenged conduct against outcomes in the “but for” world where the challenged
conduct is prohibited

3. Views historical enforcement outcomes as failing to identify and so permitting too
many anticompetitive mergers and other types of anticompetitive conduct

4. Believes that market power is typically durable and that markets do not adjust
quickly—if at all—to eliminate market power

5. Views the social harm of underenforcement of the antitrust laws to be greater than
the social cost of overenforcement

6. Would create presumptions to make prima facie proof of anticompetitive effect easier

7. Very skeptical of any downward pricing pressure defenses to a prima facie case of
anticompetitive effect

8. Very demanding in accepting consent decrees to negate anticompetitive harm

' Progressives come in many varieties. These appear to me to represent the core beliefs of progressives generally.
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The progressive critique

Implications for merger antitrust law and enforcement
1. Would continue to focus on outcomes for consumers

2. Would also focus on outcomes for suppliers (especially labor)

Unclear how progressives would balance consumer benefits from lower prices resulting from
lower labor costs

3. Probably would retain judicial tests for market definition
But where direct evidence of anticompetitive effects is available (most likely in consummated
transactions), would not require rigorous proof of market definition
Would lower thresholds for challenging horizontal and vertical mergers

5. Would lower thresholds for challenging acquisitions of actual potential competitors
and “nascent” competitors

Would lower standards for finding acquisitions by monopolists violate Section 2

7. Would likely shift the burden of proof to merging parties where the acquiring firm is
sufficiently large (“superfirms”)
That is, merging parties would bear the burden of persuasion of proving that the transaction
is not anticompetitive
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The progressive critique

Implications for merger antitrust law and enforcement

8. Would continue—and probably increase—hostility to defenses that offset
anticompetitive effect

9. Would continue practice of accepting consent decree to “fix” problem

BUT would impose a heavy burden on the parties to prove that the “fix” will in fact negate the
anticompetitive concerns, and

Would include provisions in consent decrees to make it easier for the government to obtain
modifications if the agency concluded after the fact that the original relief did not completely
negate the competitive problem
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The Neo-Brandeisian “antimonopoly movement

Lina Khan'’s five principles’

1. “Antimonopoly is a key tool and philosophical underpinning for structuring society
on a democratic foundation”

A functioning democracy depends on checking the political power that comes from
private concentrations of economic power

2. “Antimonopoly is more than antitrust”
Antitrust law is just one tool in the antimonopoly toolbox

Other tools include, for example, affirmative economic regulation, tax policy, federal
spending, trade policy, securities regulation, and consumer protection rules

3. “Antimonopoly does not mean ‘big is bad
Because of economies of scale or scope or network effects, some industries tend
naturally to monopoly
In such cases, the answer is not to break these firms up, but to design a system of public
regulation that—

o Prevents the executives who manage this monopoly from exploiting their power, and

o Creates the right incentives to ensure that companies provide the best value for customers and
workers

"

' Lina Khan, The New Brandeis Movement: America’s Antimonopoly Debate, 9 J. Eur. Competition L. & Prac. 131 (2018).
The five principles are verbatim from the article. The commentary is largely my interpretation. Khan is now Chair of the
Federal Trade Commission. She has the strong support both the two other Democrat commissioners, which gives Khan a
working majority even if all five commissioner seats were filled. However, two seats are currently vacant.
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The Neo-Brandeisian “antimonopoly movement”

Lina Khan'’s five principles

4. “Antimonopoly must focus on structures and processes of competition, not
outcomes”
The antitrust laws should focus on creating and maintaining a competitive process, which
in turn will produce just outcomes
o WDC: This is a very Rawlsian perspective’

A competitive process requires atomistically structured markets

Focusing on market outcomes (such as consumer welfare) is fundamentally wrong

o Cannot specify which outcome is the “right” (“just”) outcome (that is, cannot identify the proper
social welfare function)

o Cannot reliably identify the relevant outcomes in the real world or predict them in the but-for world

5. “There are no such things as market ‘forces™
Markets are structured by law and policy, not economic “natural forces”

The legal regime could, for example, limit the size of firms—and hence their dominance in
the marketplace—regardless of economies of scale or scope or network effects

The key driver for the Neo-Brandeisian approach is the elimination of
significant political and economic power by firms in the economy—this
focuses on maintaining competitive structures and processes, not
competitive market outcomes

! See JOHN RAWLS, A THEORY OF JUSTICE (rev. ed. 1999).
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The antimonopoly movement deconstructed

= Premises
1. The democracy premise
2. The economic premise
3. The individual freedom premise
4. Line drawing
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The antimonopoly movement deconstructed!

Premises

1. The democracy premise

A functioning democracy depends on checking private political power

Private concentrations of economic power create political power and undermine
democracy

Enormous corporations, in particular, wield political power through a variety of means,
including lobbying, financing elections, staffing government, and funding research

Pursuing democratic values sometimes can require some sacrifice of economic efficiency
and consumer welfare

1 A caution: Proponents of the Neo-Brandeisian antimonopoly movement are not completely homogeneous in their
philosophies or policy prescriptions. These slides are my effort to distill the movement’s central tenets recognizing that
there remains considerable room for interpretation, especially in the policy prescriptions.
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The antimonopoly movement deconstructed

Premises

2. The economic premise

The competitive process provides the lowest prices, greatest output, highest quality,
largest consumer choice, and highest rate of technological innovation

The competitive process also yields a fair and equitable distribution of surplus between
consumers and producers and of profits among large and small firms

The competitive process depends on absence of private individual or collective
concentrations of economic power

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center 75



The antimonopoly movement deconstructed

Premises

3. The individual freedom premise

An atomistic economy provides—

o Consumers with the maximum freedom to choose what products and services to buy and the
suppliers from whom they deal

o  Workers with the maximum freedom to choose with whom to work and under what conditions and
to earn a just wage

o Small business (including new entrants) the maximum freedom to compete and innovate and to
earn fair profits

Private concentrations of economic power limit this freedom

Maximizing individual freedom sometimes can require some sacrifice of economic
efficiency and consumer welfare
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The antimonopoly movement deconstructed

Premises

4. Line drawing
In principle, there should be a line that determines when private concentrations of
economic power become unacceptable
In practice, wherever the line, some concentrations of economic power—including some
in the hands of individual “superfirms”—are so over the line that they are readily
identifiable

So deal with the egregious cases first and worry about line drawing and close cases later
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The antimonopoly movement deconstructed

Implications for merger antitrust law and enforcement

o The standard of legality

The focus should be on market structure:

o Preventing the creation of or increase in private concentrations of economic power and on reducing
existing concentrations through breakups or otherwise

o Concentration on the buy-side can be as problematic as concentration on the sell-side
Not on performance:
o Unlawfulness should not depend on comparing outcomes with and without the challenged conduct,
whether it is price, output, quality, or the rate of innovation
o Market definition

Markets do not need to be identified rigorously—simple (noneconomic) tests akin to the
Brown Shoe approach are sufficient to identify economic concentrations of power and
dominant firms

In particular, the hypothetical monopolist test should be discarded

0 Much too narrow in focus: Only attempts to determine if firms can profitably increase price
o Costly yet unreliable to implement in practice

o Often determines the outcome of merger antitrust litigation

o Economic concentration

Five (six?) meaningful firms in an industry is a lower bound for economic concentration
for enforcement purposes
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The antimonopoly movement deconstructed

o Horizontal mergers
6-to-5 mergers should be presumptively unlawful

An acquisition by a firm with a 30% or greater market share of a firm with 1.67% or more
should be presumptively unlawful without more (would yield an HHI change of at least 100)

o Potential competition

The time horizon for evaluating potential competition should be the foreseeable future,
not two or three years

Dominant firms and the largest firms in a concentrated industry should be prohibited from
acquiring either—

o Actual potential competitors that have some prospect now or in the future of entering the market or
o “Nascent” competitors

Nascent competitors are firms that have the prospect (usually because of the new technology
they are developing), however small and however distance in the future, of significantly
undermining the acquiring firm’s dominance

The nascent competitor may do this on its own or through an acquirer or a third-party licensee
o Vertical mergers

Anticompetitive when the merger will give the combined firm the ability to deny or
anticompetitively price an important input or output (such as a distribution channel) to
competitors

The incentive of the combined firm to foreclose a competitor or raise its rivals’ costs—an
essential element under the consumer welfare standard—would not be relevant
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The antimonopoly movement deconstructed

o Conglomerate mergers
Anticompetitive when the merger creates a sufficiently economically or politically powerful
firm, regardless of consumer effects

o Modern entrenchment

“Entrenched” dominant firms with durable near-monopoly positions—think the high-tech
MAMAA firms (Microsoft, Alphabet, Meta, Amazon, and Apple)—should be prohibited
from acquiring any business, assets, or technology that has the potential of further
entrenching the firm

o Efficiencies
Not a defense to a merger

Likely viewed as anticompetitive if they give the combined firm a competitive advantage
over rivals and enable it to achieve or maintain sufficient economic or political power

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center 80



A Concluding Thought on the Courts
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The courts as a brake on antitrust reform

Strong judicial precedent reinforces the current “consumer welfare”
approach

a

a

The Supreme Court has repeatedly cited consumer welfare as the lens through
which to apply the antitrust laws over the last 40+ years

The Areeda & Hovenkamp treatise—a book that almost defines the current
approach—is by far the principal nonjudicial authority cited by the courts and
adopts the consumer welfare standard

The reform movements have nothing comparable

Generally, a conservative bench on antitrust

a

a

a

Almost all judges have grown up in the current antitrust regime
6 of 9 (66.6%) Supreme Court justices were appointed by Republican presidents

91 of 179 (50.1%) federal court of appeals judges were appointed by Republican
presidents’

341 of 677 (50.4%) district court judges were appointed by Republican presidents

' Data from Circuit Status, BallsandStrikes.com (as of July 18, 2023).
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The courts as a brake on antitrust reform

Most importantly, the Supreme Court is conservative with respect to
antitrust

o At least four justices are interested in antitrust cases and would be likely to vote
for cert with respect to any significant doctrinal move in the lower courts (including
in § 1292(b) appeals)

o Could easily see six or more justices reaffirming the traditional approach

AMG Capital (June 21, 2021) (9-0): FTC Act § 13(b) does not authorize FTC to seek
monetary relief

Alston (Apr. 22, 2021) (9-0): Affirming judgment for college players in challenge to NCAA
compensation restrictions using the traditional approach

Amex (June 25, 2018) (5-4): Affirming the Second Circuit’s finding that the plaintiffs—the
United States and several states—failed to make out a prima facie case of
anticompetitive effect

o Since Amex was decided, Justice Breyer, who wrote the dissent, and Justice Ginsberg, who joined
the dissent, were replaced by Justices Jackson and Justice Barret

o Conservative majority would likely grant cert and overturn any FTC rule making
under Section 5 that departs materially from the current case law as contrary to
the “major questions” or “non-delegation” doctrines

T AMG Cap. Mgmt., LLC v. FTC, 141 S. Ct. 1341 (2021).
2NCAA v. Alston, 141 S. Ct. 2141 (2021).
3 Ohio v. American Express Co., 138 S. Ct. 2274 (2018).
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Topics
Inquiry risk: HSR Act merger reviews
Premerger notification
Preparing for an investigation
Initial waiting period investigations
Second request investigations

DOJ/FTC merger review outcomes
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Inquiry Risk: HSR Merger Reviews
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Recall the three types of antitrust risks

1. Inquiry risk

o The risk that legality of the transaction will be put in issue

2. Substantive risk
o The risk that the transaction is anticompetitive and hence unlawful

3. Remedies risk
o The risk that the transaction will be blocked or restructured

Inquiry risk

Substantive risk

Risks are nested Rerr)esies
rIs
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Inquiry risk

= There are two fundamental types of inquiry risk
1. The risk of an HSR merger review
2. The risk of a merger antitrust litigation

In this unit, we will examine HSR merger review risk
In Unit 6, we will examine merger litigation risk
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Framing inquiry risk

There are two factors to consider in assessing incentive risk—
1. Does the putative challenger have the means to initiate an inquiry?
2. Does the putative challenger have the incentive to initiate an inquiry?

The means: Two potential means—
a. The ability to initiate a precomplaint investigation
b. The ability to initiate litigation

The incentive calculus: Three questions—
a. What is the reward/payoff to success?

b. What is the probability of success?

c. What is the cost of raising the issue?
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Federal enforcement agencies

Ability: Causes of action and forums

o DOJ

Injunctive relief under Clayton Act § 15 in federal district court

Treble damages under Clayton Act § 4A in federal district court for injuries (overcharges)
to federal agencies

o FTC

Permanent injunctive relief under Clayton Act § 11 in an FTC administrative adjudicative
proceeding

Preliminary and permanent injunctive relief under FTC Act § 13(b) in federal district court
o Only a federal court may issue a preliminary injunction—the FTC has no power to issue interim relief

Incentive: The DOJ/FTC are by far the most likely challengers
o Both charged with enforcing Section 7 of the Clayton Act

o Are large, experienced in merger antitrust enforcement, and reasonably well-funded

o Have the benefit of the HSR Act—
Premerger reporting
Waiting period before the merger can be consummated
Precomplaint investigation tools (second requests, CIDs)
o Have litigation experience (and young attorneys eager to litigate)

o Do not have to show threatened or actual injury to obtain injunctive relief
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The Premerger Notification Process
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HSR Act

Hart-Scott-Rodino Act!

a

a

a

Enacted in 1976 and implemented in 1978
Applies to large mergers, acquisitions and joint ventures

Imposes reporting and waiting period requirements

Preclosing reporting to both DOJ and FTC by each transacting party

Post-filing waiting period before parties can consummate transaction
Authorizes investigating agency to obtain additional information and documents
from parties during waiting period through a second request
Designed to alert DOJ/FTC to pending transactions to permit them to
investigate—and, if necessary, challenge—a transaction prior to closing

Idea: Much more effective and efficient to block or fix anticompetitive deal prior to closing
than to try to remediate it after closing

Not jurisdictional: Agencies can review and challenge transactions—
Falling below reporting thresholds,
Exempt from HSR reporting requirements, or

“Cleared” in a HSR merger review—no immunity attaches to a transaction that has
successfully gone through a HSR merger review

1 Clayton Act § 7A, 15 U.S.C. § 18a.
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Basic prohibition
Section 7A(a)

[N]o person shall acquire, directly or indirectly, any voting securities or assets of
any other person, unless both persons (or in the case of a tender offer, the

acquiring person) file notification . . . and the waiting period . . . has expired . . ..

A reportable transaction is one that—
1. Involves the acquisition of voting securities or assets
2. Satisfies the dollar thresholds for prima facie reportability

3. Does not fall into one of the exemptions provided by the HSR Act or
implemented by the HSR Rules

Dollar thresholds are adjusted annually for inflation
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Acquisition of voting securities or assets

The HSR Act applies only to acquisitions of voting securities or assets

“Voting securities”

o “[S]ecurities which at present or upon conversion entitle the owner or holder thereof
to vote for the election of directors of the issuer”

“‘Assets”
o No special definition

o The acquisition of a 50% or greater ownership interest in a non-corporate entity
(such as a partnership or LLC) is regarded as an acquisition of the entity’s
underlying assets for HSR Act purposes

o An exclusive license is regarded as an asset

“Acquisition”
o Does not require a formal transfer of legal title
o Sufficient to obtain a “beneficial interest” in the underlying voting securities or assets
What is “beneficial interest”?
How can we tell if it has been transferred prior to the transfer of legal title?
The meaning of beneficial interest has not been litigated
' 16 C.F.R. § 801.1()(1)(i).
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Prima facie reportability!

Size of transaction*

Prima Facie Reportability

Up to and including $119.5 million

Not reportable

Above $119.5 million up to and including
$478.0 million

oW

Reportable if :
(1) satisfies the “size of person” test, and

$239.0 million (i w@i;

assets o | et and
sal:s)
'}’

$239.0 million (in total

(2) no exemption applies
Slz
Acquiring person

Acquired person
$23.9 million (in total
assets or annual net
sales of a person
engaged in
manufacturing)

$23.9 million (in total
assets of a person

assets or annual net and .
not engaged in

sales) .
manufacturing)

| or

$23.9 million (in total $239.0 million (in

assets or annual net and total assets or

sales) annual net sales)

In excess of $478.0 million

Reportable absent an exemption

* Based on the value of voting securities and assets the acquiring person will hold as a result of the acquisition,
including the value of any previously acquired voting securities.

1 See Revised Jurisdictional Thresholds for Section 7A of the Clayton Act, 89 Fed. Reg. 7708 (Feb. 5, 2024)

(effective Mar. 6, 2024)

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center

12




Prima facie reportability

Simple rule

If the acquiring person will hold $179.5 million or
more of the voting securities or assets of the
acquired person, then the acquisition is likely
reportable absent an exemption

o A transaction that satisfies the dollar thresholds is called prima facie reportable
o NB: Every year the dollar threshold will be adjusted for inflation
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Selected exemptions

Intraperson
o Acquiring and acquired person are the same

Investment

o Hold no more than 10% of target’s outstanding voting securities
15% for certain institutional Investors

o Acquirer must have a purely passive investment intention

Any membership on the board of directors or other involvement in the management of the
company (other than voting shares) voids exemption

Acquisitions of non-U.S. assets
o Must not generate sales in or into the U.S. of more than $119.5 million

Acquisitions of non-U.S. voting securities by U.S. persons
o Issuer does not have assets in the U.S. or sales in or into the U.S. over $119.5 million

Acquisitions of non-U.S. voting securities by non-U.S. persons that
either

o Do not confer control over the target, or

o Do not involve assets in the U.S. or sales in or into the U.S. over $119.5 million
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Notification thresholds

= An otherwise reportable transaction is not subject to the reporting
and waiting period requirements of the HSR Act if

1. The reporting and waiting period requirements were satisfied within the last five
years for a prior acquisition, and

2. The pending acquisition will not cause the acquiring person to cross a notification
threshold

Notification thresholds'

$119.5 million
$239.0 million
$1.1195 million

25% of the voting securities if their value exceeds $2.39 billion

50% of the voting securities if their value exceeds $119.5 million

' See Revised Jurisdictional Thresholds for Section 7A of the Clayton Act, 89 Fed. Reg. 7708 (Feb. 5, 2024)
(effective Mar. 6, 2024).
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Filing fees

2022 20242
Value of Transaction' Filing Fee Value of Transaction® Filing Fee
< $101.0 million No filing required <$173.3 million $30,000
> $101.0 million . -
but < $202.0 million $45,000 $173.3 million - <$536.5 million $100,000
= $202.0 million -
but < $1.0098 billion $125,000 $536.5 - <$1.073 billion $260,000
> $1.0098 billion $280,000 $1,073 billion - <$2.146 billion $415,000
$2.146 billion - <$5.365 billion $830,000
$5.365 billion or more $2,335,000

Paid by the purchaser, unless the parties agree to a different

arrangement (e.g., split the fee)

1 See Revised Jurisdictional Thresholds for Section 7A of the Clayton Act, 87 Fed. Reg. 3541 (Jan. 24, 2023)

(effective Feb. 23, 2022).

2 See Revised Jurisdictional Thresholds for Section 7A of the Clayton Act, 89 Fed. Reg. 7708 (Feb. 5, 2024) (effective

Mar. 6, 2024). Congress changed the baseline of the filing fees in the Merger Filing Fee Modernization Act of 2022,
contained in the Consolidated Appropriations Act of 2023, Public Law 117-328, Div. GG, 136 Stat. 4459,

(Dec. 29, 2022).
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HSR Act filing: The prescribed form

The FTC has proposed rule changes that, if finalized, would
significantly change the nature and amount of information a filing
person would be required to submit in an HSR premerger notification.”

The final rules are likely to be issued in 2024 Q4 with a delayed
effective date. The final rules almost surely will be challenged in court
as beyond the FTC’s authority to promulgate.

Since the final rules may be substantially different from the proposed
rules, we are not going to cover the proposed rules in class. But | have
included an appendix at the end of the class notes with a summary of

the major proposed changes.

" See Fed. Trade Comm’n, Premerger Notification; Reporting and Waiting Period Requirements, 88 Fed. Reg. 42178 (June 29, 2023) (to be
codified at 16 C.F.R. Pts. 801-803); Press Release, Fed. Trade Comm’n, FTC and DOJ Propose Changes to HSR Form for More Effective,

Efficient Merger Review (June 27, 2023).
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HSR Act filing: The current form

Both the acquiring and acquired persons must submit their own filing
on a form prescribed by the FTC’s regulations

Key information required:

1.

2.
3.
4

5.

Transaction documents (e.g., stock purchase agreement)
Annual reports and financial statements
Revenues by North American Industry Classification System (NAICS) codes

Corporate structure information
Majority-owned subsidiaries
Significant minority shareholders
Significant minority shareholdings

p ” “ ” These are the only parts of the
4(c)" and "4(d)" documents filing that really matter

Uses a prescribed form: Requires no—

a

a

a

Market definition
Calculation of market shares or market concentration statistics
Presentation of any antitrust analysis or defense
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HSR Act filing

4(c) and 4(d) documents

o 4(c) documents: four requirements—
Studies, surveys, analyses or reports
Prepared by or for officers or directors of the company (or any entities it controls)
That analyze the transaction

With respect to markets, market shares, competition, competitors, potential for sales
growth, or expansion into product or geographic markets

o 4(d) documents: three types—
Confidential Information Memoranda (“CIM”)
Third party advisor documents
Synergy and efficiency documents

o Failure to provide all 4(c) and 4(d) documents

Makes the HSR filing ineffective, so that the waiting period never started

o Usually discovered by investigating agency in the document production in a second request

o Agencies have required parties to refile and go through the entire process (including a second
second request)

Subjects the parties to daily civil penalties (fines) from the time they close their

transaction until they make a corrective filing and observe the required waiting period
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‘ HSR Act notifications

Transactions Reported
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Source: Fed. Trade Comm’n & U.S. Dept. of Justice, Hart-Scott-Rodino Annual Report Fiscal Year 2022, at App. A, and
prior annual reports.
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Statutory waiting periods

General rules
o Cannot close a reportable transaction until the waiting period is over
o The duration of the waiting period is prescribed by the HSR Act

Initial waiting period
o 30 calendar days generally
o 15 calendar days in the case of—

a cash tender offer, or
acquisitions under § 363(b) of bankruptcy code

Extension of waiting period
o Waiting period extended by the issuance of a second request in the initial waiting period

o Waiting period extends through—
Compliance by all parties with their respective second requests

PLUS final waiting period of 30 calendar days
o 10 calendar days in case of a cash tender offer
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Early termination

The investigating agency may grant early termination of a waiting
period at any time

o During the initial waiting period

o Before compliance with the second requests

o During the final waiting period

BUT—

o The Biden enforcement agencies have suspended, whether as a matter of policy or
practice, granting early terminations since mid-2021

o According to the FTC website, the last early termination was granted on July 21, 2021

1 See Fed. Trade Comm’n, Legal Library: Early Termination Notices (accessed August 29, 2024).
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HSR Act violations
HSR Act prohibition

“[NJo person shall acquire, directly or indirectly, any voting securities
or assets of any other person” in a reportable transaction without
observing the filing and waiting period requirements’

o Recall that the HSR regulations provide that a person holds voting securities or
assets when it has a “beneficial interest” in them?

Two basic types of violations
1. Failure to file a reportable transaction and nonetheless closing the transaction

2. “Gun jumping”: Acquiring a beneficial interest in the target’s assets or voting
securities prior to the expiration of the HSR Act waiting period

Violations can be expensive
o In 2024, $51,744 per day for every day of the violation—Equals $18.9 million per year3
o Also can put the violator on the radar screen of the agencies for future acquisitions

1 15 U.S.C. § 18a(a).
2 16 C.F.R. § 801.1(c).
3 89 Fed. Reg. 1445 (Jan. 10, 2024) (increasing civil penalty from $50,120 to $51,744 per day effective January 10, 2023,

purusuant to the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, Pub. L. No. 114-74, § 701,
129 Stat. 599 (2015) (requiring a catch-up CPI inflation adjustment from the date of the statute‘s enactment)).
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Preparing for an Investigation
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Build your complete defense

Need to do this prior to the first contact with the investigating staff

1. Want to make the strongest defense possible at the first substantive encounter
with the investigating staff

2. Do not want to be surprised later by a new fact that undermines the defense
3. Need buy-in from the client

They will eventually have to make the defense themselves before the staff
4. Need buy-in from the merger partner

They too will eventually have to make the defense themselves before the staff
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Identify the “face of the deal”

Which business representative is going to be the most effective in—
Marshalling resources—especially access within the company—to defend the deal?
Leading the defense team within the client?

Working with the merger partner in creating a strong, consistent defense?
Advocating the defense of the deal before the agency?

L h -

Start working with this individual as soon as possible
o Have to teach them the operational principles of merger antitrust law

o Need to be involved in every step of building the defense—they need to “own” the
defense
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Work with the merger partner

Critical for three reasons—
1. Need to understand the evidence that is in the hands of the merger partner

2. Need to ensure that both merging parties are making consistent arguments in
defense of the transaction (“singing from the same song sheet”)

3. Need to work with the merger partner on the rollout of the deal to neutralize
customer opposition and gain customer support

Agree in the purchase agreement that the parties will—

1. Cooperate in the sharing of information
Highly confidential information may be shared on an “outside counsel only” basis

2. Cooperate in the defense of the transaction
With the buyer usually taking the lead and making all final strategic decisions

3. Attend each other’'s meetings with the investigating agency

Agencies accept that joint defense meetings between merging
parties are protected under the “common interest” privilege

Maneuver to get and begin to prepare the best withesses from the
merger partner
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Prepare and implement a customer rollout

Work with the merging parties to develop and implement a plan to
reach out to customers to—

o Neutralize customer complaints

o Maximize customer support

Create a “win-win” argument—
1. The combined firm will make lots of money
2. By shifting the demand curve to the right by creating a better customer value

proposition:
Premerger Postmerger
Price Price

Customers buy more

postmerger at the

N original premerger

AN price because the

P i merger creates

customer value

g1 g1

Quantity 92 Quantity

Professor Dale Collins
Merger Antitrust Law 28
Georgetown University Law Center



Prepare and implement a customer rollout

Argument must work for customers of both the buyer and the target
o Remember. The seller's customers are usually the more difficult to convince that
the deal will be good for them

They had the opportunity to purchase from the buyer but instead chose to purchase from
the target

Work with the client and the merger partner to find the best people
within the company to make the sales pitch for the deal to customers
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Prepare and implement a customer rollout

= Form of customer pitch:

“You probably have heard about our deal with Company X.
We have very excited about it. We think that it is great for
our company, great for our shareholders, and great for our
customers. You are one of our most valued customers and
we hope that you are as excited by benefits the deal will
provide to you as we are. Let me tell you why.

[FILL IN CUSTOMER BENEFITS]

Do you have any questions or concerns about the deal?
We would really like to know what they are so that we can

address them.
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Initial Waiting Period Investigations
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Preliminaries

Parties must file their respective HSR forms with both the DOJ and
the FTC

o Separate forms are required for each reporting person

FTC Premerger Notification Office (PNO) review of filings

o Only for technical compliance on form—no review of substance

NB: The PNO is also responsible for providing informal interpretations of the HSR Act
and implementing regulations

Allocated to DOJ or FTC for review through the agency “clearance”
process

Responsible agency assigns transaction to a litigating section for
substantive review
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“Clearance”

DOJ and FTC decide which, if either, of the agencies will do an
investigation
o This is called the clearance process

“Liaison agreement” between DOJ and FTC prevents duplicative
investigations

o If neither DOJ nor FTC want to open a preliminary investigation—PNO grants early
termination of the waiting period [Temporarily suspended as of February 4, 2021]

o If DOJ or FTC (but not both) want to open a preliminary investigation—Requesting
agency gets clearance to open investigation

o If both DOJ and FTC want to open a preliminary investigation—Agencies negotiate to
allocate the investigation based on prior experience with the industry or the merging
parties (and which agency got the last contested clearance)

Process can be fraught with strategic behavior by agencies
o Extreme case: “Clearance battle” can last until the last day of the initial waiting period

o Efforts to reform “clearance” process by allocating specific industries to specific
agency have failed miserably

Neither agencies nor their respective congressional oversight committees want to relinquish
jurisdiction over any type of merger
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Initial contact by investigating staff
Usually occurs 7-10 days after filing

Three purposes
1. Inform parties of the investigation and introduce the investigating staff

2. Request that the parties provide certain information to the staff on a voluntary
basis—
Most recent strategic, marketing and business plans
Internal and external market research reports for last 3 years
Product lists and product descriptions
(Perhaps) competitor lists and estimates of market shares

Customer lists of the firm’s top 10-20 customers (including a contact name and telephone
number)

o The agencies do not ask for customer lists in transactions involving consumer goods sold at retail,
since retail customers are not considered sufficiently sophisticated and reliable in predicting the
effect of a merger on them

3. Invite the parties to make a presentation to the staff on the competitive merits of
the transaction
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Strategic pointer

Make the presentation to the staff before
providing the customer lists to—

1. Provide a framework for the
competlitive analysis, and

2. Frame the questions that you want the
staff to be asking customers
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Initial merits presentation

Critical to do completely, coherently, and quickly

1.

Often a large “first mover” advantage in being the first to give the staff a
systematic way to think about the transaction
Well-prepared business people are the best to present

Agencies not impressed with “testifying” lawyers—especially outside counsel
Need to anticipate and answer staff questions

Avoiding answers causes the staff to be more skeptical about the transaction and
increases the probability of an in-depth investigation

Need to clear and compelling

Cannot win on an argument that the staff does not understand or finds ill-supported
Need to anticipate and be consistent with what the staff is likely to what the staff
is likely to see in the company documents and hear from customers

Staff will almost always accept the customer view in the event of an inconsistency
Need to do the presentation quickly

By the time you get the initial call from the staff, one-third of the initial waiting period will
be over

Accordingly, must have the presentation “in the can” by the end of the first week of the
initial waiting period
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Initial merits presentation

= The best presentations—
1. anticipate all the issues the staff will raise,

2. provide answers that are supported by company documents and consistent with
customer perceptions, and

3. have all the facts right

Ideally, the rest of the investigation needs to do no more
than defend the analysis in the first presentation
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Initial merits presentation

|deal structure (when the facts fit)

1. Provide an overview of the parties and the transaction
Identify other jurisdictions in which the transaction is reportable

Provide an overview of the industry (if the staff is not familiar with the industry)

3. Explain the business model driving the transaction
The deal is procompetitive—a win-win for the company and the customers

“We make the most money by providing more value to customers, improving productive
efficiency, and reducing costs without reducing product or service quality”

Essential to give a compelling reason for doing the deal that is not anticompetitive

4. ldentify the customers benefits implied by the business model
Customers will be better off with the transaction than without it
NB: Agencies give little credit in the competitive analysis to efficiencies or cost savings
that are not passed along to customers
5. Explain why market conditions would not allow the transaction to be
anticompetitive in any event

“We could not raise price even if we wanted. Customers have alternatives to which they
can turn to protect themselves in the event we try to raise price or otherwise harm them.”

Alternatives can be other current suppliers, firms in related lines of business that can
expand their product lines, new entrants, or customer self-supply/vertical integration
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Customer/competitor interviews by staff

Occupies the bulk of the remaining time in the initial investigation

Customer views are given great weight

a

Theory: The purpose of the antitrust laws is to protect customers from competitive
harm, and sophisticated customers should have a good idea of whether they will be
competitively harmed by the transaction under review

Staff will attempt to call all the contracts on the customer lists provided by the
merging companies in response to the initial voluntary request

Staff often will uncritically accept customer complaints but question customer support

Customer reactions may differ depending on the position of the contact person

The CEO may take a broader and more nuanced view of the transaction than a procurement
manager, who only sees the merger reducing the number of available suppliers

Competitor conclusions are given little weight

a

Theory: Anticompetitive transactions are likely to benefit competitors, so competitor

complaints are more likely the result of concerns about procompetitive efficiencies

than anticompetitive effect

But competitor interviews can be useful in understanding more about the industry
Complaining competitors are often willing to spend considerable time educating the staff
Customers usually just want the staff to go away unless they strongly oppose the deal
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Respond to staff questions

= Questions may arise as a result of customer and competitor
interviews

= Need to anticipate and respond to these quickly
o Likely hear from staff in the last week of the initial waiting period
o A failure to negate any staff concerns will almost surely extend the investigation

Think of this as a serious game of Wack-A-Mole

A—_

T="A
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End of the 1nitial waiting period

Three options for the agency
1. Close the investigation

2. Issue a second request
Most important factors—

a
a
a

a
a
a

Incriminating company documents
Significant customer complaints
Four or less competitors postmerger for horizontal transactions (5 = 4 deals)

Maybe 6 - 5 later in the Biden administration
Merging parties are uniquely close competitors to one another (“unilateral effects”)
Merger eliminates a “maverick,” an actual potential competitor, or a “nascent competitor”
Obvious significant foreclosure possibilities (for vertical transactions)

NB: Any one of these factors can be sufficient to trigger a second request investigation—it does not take
much

A second request must be authorized—

a
a

By the assistant attorney general (typically delegated to a deputy assistant attorney general)
By the Federal Trade Commission (typically delegated to the chairman or a commissioner)

3. Convince the parties to “pull and refile” their HSR forms to restart the initial
waiting period
Typically used when the initial investigation to date indicates no problem but requires a
short additional time to complete customer interviews

The agency usually grants early termination in the middle of the second initial waiting
period
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Second Request Investigations
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The second request

HSR Act authorizes investigating agency to issue one request for
additional information and documentary material (a “second
request”) during the initial waiting period to each reporting party

Issuance of a second request extends waiting period until—
o All parties comply with their respective second requests, and
o Observe a final waiting period (usually 30 days) following compliance

Percentage of Reportable Transactions
Receiving Second Requests
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Source: Fed. Trade Comm’n & U.S. Dept. of Justice, Hart-Scott-Rodino Annual Report Fiscal Year 2022, at App. A.
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Total number of second request investigations
= By year since 2000

DOJ/FTC Second Request Investigations
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Source: Fed. Trade Comm’n & U.S. Dept. of Justice, Hart-Scott-Rodino Annual Report Fiscal Year App. A (for FY 2010
and FY 2022).
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The second request

Blunderbuss request

o If you can only ask once, ask for everything

o DOJ and FTC each have “model” second requests, but typically customized with
additional specifications

o Covers all company documents, including e-mail and other electronic documents
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The second request
Typically takes 4-8 months to comply

o Can cover 60-120 custodians in large multiproduct deals

In the past, the agencies had made meaningful efforts to reduce this number, targeting
30-35 custodians

BUT often condition this on a “timing agreement” and other commitments
Today, the agencies are making second requests more onerous to dissuade companies
from doing potentially problematic deals

o Document requests, including— Also need to prepare a

Business, strategic and marketing plans privilege log listing—
Pricing documents 1. Every document withheld
Product and R&D plans in whole or in parton a

claim of privilege,
2. The author(s) and

recipient(s) of the
o Data interrogatories, including— document

Detailed production, sales, and price data 3. The nature of the

Bid and win/loss data claimed privilege, and
L . , 4. The reasons for
o Narrative interrogatories, including— supporting the claim

Requirements for entry into the marketplace
Rationale for deal

o Non-English language documents must be translated into English

Documents addressing competition or competitors
Customer files and customer call reports
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Second request imnvestigations

Depositions of business representatives of parties

o Often 3-5 employees for each party

Typically includes the senior person knowledgeable about U.S. sales and competition for
U.S. customers

Can include sales representatives for key accounts
R&D directors (if R&D is important to defense)

o Location: Typically Washington

o Attendance can be compelled

Civil Investigative Demand (CID) by the DOJ

Subpoena by the FTC
o Transcribed and under oath (sometimes videotaped)
o Typically each lasts 6-8 hours

Documents and testimony from customers and competitors
o Adverse testimony will be memorialized in a sworn affidavit

Expert economic analysis
o By experts retained by the parties
o By agency experts
Or, in investigations where litigation is foreseeable, by outside experts retained by agency
Professor Dale Collins

Merger Antitrust Law

Georgetown University Law Center 47



Final waiting period
Timing
o Begins when all parties have submitted proper second request responses

Exception: In open market transactions, timing depends only on when the acquiring
person complies (to avoid delaying tactics by the target in hostile transactions)

o Ends 30 calendar days later
10 days in a cash tender offer

The final waiting period is often too short to complete the
investigation given the time it takes—

o For the investigating staff to analyze information and documents submitted by the
parties in response to their second requests

o For the investigating staff to finalize its analysis and recommendation, and
o For agency management to review the staff's recommendation and make a
decision on the disposition of the investigation

o Conclusion: The final waiting period provides too little time for the agency to make
an informed decision

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center 48



Timing agreements

Timing agreements in second request investigations

o The merging parties can—and typically do—voluntarily commit to give the agency
additional time to complete the investigation by executing a contractual timing
agreement

Commits the parties not to close the transaction for some period of time after the expiration of
the HSR Act waiting period

Usually in the parties’ interest, since the agency will sue to block the transaction if it cannot
complete its analysis
o Provides additional time for agency to complete investigation

o May be necessary to complete meetings to enable the merging parties to make their arguments
o Usually better than being sued!

The investigating agency will sue to block the transaction if it cannot complete its analysis before the
transaction closes

o May be necessary if a consent decree is being negotiated

o Typical commitment: An additional 30-60 days beyond the end of the HSR Act waiting
period
o BUT a timing commitment does not technically extend the statutory waiting period
Enforceable through contract or detrimental reliance, not as a violation of the HSR Act
Typically misunderstood by the parties and the investigating staff
Is acknowledged by the FTC Premerger Notification Office
Significant because there can be no “gun jumping” after the end of the HSR Act waiting period
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The End of the Investigation
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The final arguments

Four formal meetings at the end of the investigation

1 Investigating staff Investigating staff
2 Section Chief & staff Assistant Director & staff
3 Deputy Assistant Directors meeting
Attorneys General (Bureau of Competition/
(legal and economics) Bureau of Economics)
4  Assistant Attorney General FTC Commissioners

(meet individually)

Note: The last meeting with the AAG or the Commissioners is
sometimes inappropriately called a “last rites” meeting

Numerous informal meetings can occur up the chain at the end of
the investigation

Critical question: How much of its analysis will the investigating staff
disclose to the parties?
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Merger Review Outcomes
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Possible outcomes in DOJ/FTC reviews

« Waiting period terminates at the end of the investigation with the agency
taking no enforcement action, or
« Agency grants early termination prior to normal expiration

Close
investigation

« DOJ: Seeks preliminary and permanent injunctive relief in federal
Litigate district cou_rt . . . o o
« FTC: Seeks preliminary injunctive relief in federal district court
Seeks permanent injunctive relief in administrative trial

Settle « Historically, the typical resolution for problematic mergers
w/consent « DOJ: Consent decree entered by federal district court
decree « FTC: Consent order entered by FTC in administrative proceeding
. « Parties will not settle at the agency’s ask and will not litigate, or
Parties : ;
terminate « Agency concludes that no settlement will resolve the agency’s concerns

and the parties will not litigate

transaction +  Examples: AT&T/T-Mobile, NASDAQ/NYSE Euronext

* Merging parties restructure transaction to eliminate problematic overlap by
“Fix it first” narrowing assets to be purchased or selling assets to a third party
* Merging parties file new HSR notifications for the restructured transaction
*+ HSR reports also may need to be filed for the restructured transaction
* When done to the agency’s satisfaction, eliminates the need for a consent
decree or other enforcement act
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Possible outcomes in DOJ/FTC reviews

Allow deal to * New with the Biden administration
close but do * No deadline to finish investigation—could remain open indefinitely

not close « Agencies send a “preconsumation warning letter” to the parties
investigation alerting them to the continuation of the investigation and the possibility

of a postclosing challenge’
* Agencies have yet to bring a postclosing challenge to one of these
deals

' For the FTC’s model letter, see Fed. Trade Comm’n, Sample Pre-Consummation Warning Letter. The DOJ and FTC
are free to bring Section 7 actions even after the conclusion of an HSR merger review. The most notable modern
example is the FTC’s challenge initiated in 2020 of Facebook’s acquisition of Instagram in 2012 and WhatsApp in 2014.
Complaint for Injunctive and Other Equitable Relief, FTC v. Facebook, Inc., No. 1:20-cv-03590 (D.D.C. filed Dec.9,
2020). The district court rejected Facebook’s effort to dismiss the complaint as untimely. See FTC v. Facebook, Inc.,
560 F. Supp. 3d 1, 30-32 (D.D.C. 2021).
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U.S. antitrust merger itervention outcomes

Significant U.S. Antitrust
Merger Interventions
40
35 8
30 .
=0 il

20 I 26 22 B
15 20 22 23 15 8

10 13

® Abandoned m Litigation

Consent Decree* mClosing Statement

Consent Closing
Year Decree Abandoned Litigation Statement Total
2011 20 2 4 2 28
2012 18 1 3 6 28
2013 13 1 3 5 22
2014 22 2 3 27
2015 24 3 7 3 37
2016 26 1 6 33
2017 23 1 3 27
2018 16 1 3 3 23
2019 15 2 7 2 26
2020 22 2 8 1 33
2021 17 4 6 27
2022 8 2 10 20
2023 1 5 6 12
2024 H1 2 6 3 11

Source: Dechert LLP, DAMITT Q2 2024: Abandonments Dominate the Podium in Merger Enforcement (Aug. 6, 2024).

Dechert LLP, DAMITT 2018 Year in Review (Jan. 24, 2019). Dechert declines a "significant" investigation as one that involves
a deal that is HSR reportable for which the result of the investigation is a consent order, a complaint challenging the transaction, an
official closing statement by the reviewing antitrust agency, or the abandonment of the transaction with the antitrust agency issuing a

press release. It does not include an in-depth second request investigation in which the agency concludes there is no antitrust
concern, so in this sense a significant investigation is the same as an intervention outcome. Dechert calculates the duration of an
investigation from the date of announcement to the completion of the investigation (presumably including any time necessary to

negotiate a consent decree).
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Outcomes 1n “significant” investigations

SIGNIFICANT U.S. MERGER INVESTIGATIONS (2011 - H1 2024) &
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Average concluded investigations per guarter

o Dechert concludes:!

These numbers demonstrate the extent to which the agencies’ avoidance of
settlements has reduced overall enforcement activity. Historically, most enforcement
actions by the U.S. agencies resulted in consent decrees. The decline in these
settlements, however, has not been matched by a corresponding bump in complaints
or abandoned transactions. . . . As a result, it is hard to see what the U.S. agencies
have gained through their new approach to settlements, especially as the agencies
have struggled to defend the complaints that have been filed in court. As of the end of
Q2 2023, the agencies have only successfully blocked one transaction through a
complaint filed under the Biden administration.

' Dechert LLP, DAMITT Q2 2023: When Avoiding Settlements, Does Merger Enforcement Settle for Less? (July 26, 2023).
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New Proposed HSR Notification Changes
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Proposed HSR notification changes
Background

o On June 27, the FTC announced that it, with the DOJ’s concurrence, would be
publishing a Notice of Proposed Rulemaking (NPRM) to amend the rules
governing the HSR notification process’

o As proposed, the rule would—

fundamentally change the HSR notification process, and
significantly increase the cost, burden, and timing for parties filing HSR notifications

o This is the first fundamental revision of the HSR reporting requirements since the

original form was issued 45 years ago

Timing
o The rulemaking is subject to q 60-day public comment period

On August 4, the FTC extended the public comment period to September 27, 20232

o The final rules are likely to be issued in 2024 Q4
The effective date is likely to be sometime later

1 See Press Release, Fed. Trade Comm’n, FTC and DOJ Propose Changes to HSR Form for More Effective, Efficient
Merger Review (June 27, 2023). The NPRM was published on June 29. Fed. Trade Comm’n, Premerger Notification;

Reporting and Waiting Period Requirements, 88 Fed. Reg. 42178 (June 29, 2023) (to be codified at 16 C.F.R. Pts. 801-

803) (“HSR NPRM”); 215 U.S.C. § 18a(d)(1).
2 See Press Release, Fed. Trade Comm’n, FTC and DOJ Extend Public Comment Period by 30 Days on Proposed

Changes to HSR Form (Aug. 4, 2023).
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Key proposed changes

Competition analysis

a

Narrative explanation of any current and potential future horizontal overlaps
between the parties

For each overlap, sales information, customer information (including contact information),
and a description of any licensing arrangements, noncompete agreements, and
nonsolicitation agreements

Narrative explanation of any vertical relationships between the parties

More granular geographic information at the street-address level for certain
overlaps

More expansive information regarding acquisitions in the last 10 years of
businesses that offer a product that overlaps with the other party

Projected revenue streams for pre-revenue companies

Information regarding customers for overlapping products and services, including
customer contact information

Mandatory disclosure of required foreign merger control filings
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Key proposed changes

Information about the transaction

o Narrative explanation of each strategic rationale for the transaction
With citations to supporting documents
o A diagram of the deal structure with an explanation of all the entities involved
persons involved in the transaction

o A detailed transaction timeline of key dates and conditions to closing

Required business documents

o Broadening the scope of Item 4(c) and 4(d) documents that analyze the
transaction to include—

Documents prepared by or for “supervisory deal team leads” in addition to officers and
directors; and

Drafts (not just final versions) of all responsive documents
o Full English translations of all foreign-language documents submitted with the
HSR filing
o Board reports and certain semi-annual and quarterly ordinary course business
plans that evaluate the competitive aspects of any overlapping product or service.
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Key proposed changes

Information about the reporting company

o A description of each of the filer's businesses and products/services
Can be extensive for conglomerates and private equity (PE) funds

o Expanding the requirements for identifying minority investors

o Sweeping new requirements to identify officers, directors, and board observers for
all entities within the acquiring and acquired person (or in the case of
unincorporated entities, individuals exercising similar functions), as well as those
who have served in the position within the past 2 years

o ldentification of the company’s communications and messaging systems

o Certification that the company has taken steps to suspend ordinary document
destruction practices for documents and information “related to the transaction,”
regardless of whether the transaction raises any substantive antitrust issues
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Key proposed changes

Labor markets

a

Provide the aggregate number of employees of the company for each of the five
largest occupational categories by six-digit Standard Occupational Classification
(SOC) codes

The SOC is an employee classification system developed by the Department of Labor
Statistics.
Indicate the five largest 6-digit SOC codes in which both parties (the acquiring
person and the acquired entity) employ workers

For each overlapping 6-digit SOC code, list each Employee Research Service (ERS)
commuting zone in which both parties employ workers and provide the aggregate number
of classified employees in each ERS commuting zone

o The ERS was developed and maintained by the Department of Agriculture

Identify any penalties or findings issued against the filing person by the U.S.
Department of Labor’'s Wage and Hour Division (WHD), the National Labor
Relations Board (NLRB), or the Occupational Safety and Health Administration
(OSHA) in the last five years and/or any pending WHD, NLRB, or OSHA matters
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Key proposed changes

Agreement documents

o Current rule:

A filing requires a copy of the most recent version of—
o the contract or agreement, or
o letter of intent (LOI) to merge or acquire

The letter of intent can be bare bones and not include even the basic terms of an agreement

o Proposed rule
Requires:

[Clopies of all documents that constitute the agreement(s) related to the transaction,
including, but not limited to, exhibits, schedules, side letters, agreements not to compete
or solicit, and other agreements negotiated in conjunction with the transaction.’

Documents that constitute the agreement must be executed, but draft documents will
suffice if they provide sufficient detail” about the transaction:

If there is no definitive executed agreement, provide a copy of the most recent draft
agreement or term sheet that provides sufficient detail about the scope of the entire
transaction that the parties intend to consummate.?

While the proposed rules do not define “sufficient detail,” the agencies likely will demand
something like a detailed term sheet
o Bare bones LOIs that have been acceptable in the past almost surely will not be sufficient

o This means that negotiations will have to be much further along than they are today in many deals
T HSR NPRM, 88 Fed. Reg. at 42213. 2 d.
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Some observations

Deficiencies in filing
o Documents

Currently, a party’s failure to submit all 4(c) and 4(d) document with the original filing can
make the filing inoperative and, once discovered, require the party to make a new
complete filing, which starting the running of a new HSR waiting period

The proposed expanded document requirements increases the risk that required
documents will be missed and that the agencies will reject the original filing as deficient

o Narratives

Currently, an HSR filing does not require the creation of any new narratives

The proposed changes require the creation of narratives describing the strategic rationale for
the transaction, horizontal overlaps, and supply relationships, raising the possibility that the
agency will find the narratives “inadequate” and refuse to recognize the filing as effective

o Agreement documents

Currently, a filing can be made on a bare bones letter of intent

The proposed rules require that if the absence of an executed definitive agreement, the
parties can file only if the letter of intent or term sheet contains “sufficient detail” about the
scope of the transaction, raising the possibility that the agency will find that these documents
provide insufficient detail and therefore refuse to recognize the filling as effective

Disputes over the sufficiency of a filing may need to be resolved
in a declaratory judgment action in a federal district court
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The upshot

The existing way

o The reporting regime since the HSR Act was put into effect in 1978 has been to
ask for only the minimal information necessary to determine whether to open a
preliminary investigation during the initial waiting period

o In the preliminary investigation, additional information to inform the agency
whether to issue a second request was obtained through:

The presentations by the merging parties

Responses by the merging parties to a “voluntary request letter” for documents, data, and
other information

Responses by the merging parties to other questions from the investigating staff

Telephone interviews with customers, competitors, industry analysts, and other third
parties

Internet research on the merging parties and the products of interest
Presentations, if any, by firms and interest groups opposing the deal

Under the proposed rules

o Much of the information the investigation agency gathered from the merging
parties during the preliminary investigation will now be required as part of the
HSR notification form
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The upshot

= The burden

o InFY 20211—
= 3413 transactions were reported
= Clearance was granted to open preliminary investigations in 270 transaction (7.9%)
=  Second requests were issued in 65 transactions (1.9%)

If the proposed rules had been in effect in FY 2021, the burden of
the additional reporting requirements would have been imposed on
3142 reportable transactions where neither the DOJ nor the FTC
had sufficient concern to request clearance to open a preliminary
investigation

' Fed. Trade Comm’n & U.S. Dept. of Justice, Hart-Scott-Rodino Annual Report Fiscal Year 2021, at Ex. A, Table |.
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Likely challenges

If the final rules look like the proposed rules, the final rules will
almost certainly be challenged in court as being outside of the
authority of the FTC to promulgate

1. The delegation of rulemaking authority is limited to “necessary and appropriate”
documents and information to enable the agencies to determine whether the
reported transaction violates the antitrust laws

2. Under the current reporting regime, the agencies notification of pending
reportable transactions—Internet research, voluntary access letters, second
requests, and field investigations with customers and competitors provide the
agencies all the information they need to determine whether a transaction violates
the antitrust laws

3. This is confirmed by the fact that since 1978, when HSR reporting began, the
agencies have challenged only a handful of reportable transactions (say, less
than four) that were “cleared” in the merger review

Under DuPont/GM, laches does not run against the DOJ or the FTC, so a postclearance
Section 7 challenge—even 30 years after the closing—is not time barred

The fact that the agencies are not bringing postclearance challenges indicates that the
agencies are able to determine whether a transaction violates Section 7 under the historical
reporting regimes, so that the additional requirements are neither “necessary” or “appropriate”

115 U.S.C. § 18a(d)(1). Also, look at the legislative history of the HSR Act discussed above.
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Topics
The basic idea
Some important legal technicalities
DOJ/FTC enforcement practice

Consent decrees

o Fixing the antitrust concern (the “fix”)
o Other important provisions

o The process

Consent decree violations

Two variations
o “Litigating the fix”
o “Fix it first”
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Possible outcomes in DOJ/FTC reviews

Close
investigation

Litigate
("Litigate the fix")

Settle
w/consent
decree

Parties
terminate
transaction
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Waiting period terminates at the end of the investigation with the agency
taking no enforcement action, or
Agency grants early termination prior to normal expiration

DOJ: Seeks preliminary and permanent injunctive relief in federal
district court
Seeks preliminary injunctive relief in federal district court

Seeks permanent injunctive relief in administrative trial

FTC:

Typical resolution for problematic mergers
DOJ: Consent decree entered by federal district court
FTC: Consent order entered by FTC in administrative proceeding

Parties will not settle at the agency’s ask and will not litigate, or
Agency concludes that no settlement will resolve the agency’s concerns and
the parties will not litigate

+ Examples: AT&T/T-Mobile, NASDAQ/NYSE Euronext

Merging parties restructure transaction to eliminate problematic overlap by

narrowing assets to be purchased or selling assets to a third party

Merging parties file new HSR notifications for the restructured transaction
*+ HSR reports also may need to be filed for the restructured transaction

When done to the agency’s satisfaction, eliminates the need for a consent

decree or other enforcement action



The Basic Idea
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The basic 1dea

= The Section 7 concern

Suppose that the investigating agency concludes that a horizontal
merger, if consummated, would violate Section 7 in some relevant market

= The *fix”

Require one of the merging parties to sell its business in the
relevant market to a third party with the ability and the incentive to
run the divested business with at least the same competitive force
as the divestiture seller

= The upshot

The market structure does not change: The same number of firms
continue to operate in the market with the same competitive force
postmerger as premerger
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The basic 1dea

The fundamental consent decree requirement:

The divestiture buyer must preserve the level of premerger
competition in the market of concern so that the putative
anticompetitive effect never materializes postmerger

Two requirements here
1. The divestiture buyer must have the ability and the incentive to preserve the
premerger level of competition postmerger for the foreseeable future

Corollary 1. The divestiture business must be financially viable in the hands of the
divestiture buyer

Corollary 2: Financial viability may require the divestiture of additional assets not strictly
necessary to eliminate the antitrust problem

2. The divestiture must preserve competition ab initio—there cannot even be a
transitory anticompetitive effect postmerger

The divestiture buyer is said to “step into the shoes” of the divestiture seller:

The identity of the owner of the divested assets change, but the structure
and competitive performance of the relevant market remains the same
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The basic 1dea

lllustration: DaVita/University of Utah’

o The deal

In September 2021, DaVita, the largest operator of outpatient dialysis clinics in the United
States, agreed to acquire the University of Utah’s 18 dialysis clinics in and around Utah in
a non-HSR reportable transaction

o The antitrust problem
In the greater Provo market, there were only three dialysis providers:

o DaVita: 4 clinics Fo====——— - .
o UoU: 3 clinics DaVita Fresenius
o Fresenius: 1 clinic Provo market O

Barriers to entry into dialysis clinics are very high and no new entry was likely postmerger

The transaction would reduce the number of competitors in the Provo market from three to
two (a “3 — 2 transaction”), with DaVita operating seven out of the eight clinics in the area

' For the consent order and related documents, see the DaVita/University of Utah case study in the Unit 5 supplemental materials.
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The basic 1dea

lllustration: DaVita/University of Utah

o The consent decree

The FTC and DaVita resolved the FTC’s concerns at the Requires the sale of all the
end of the investigation through a consent decree seller’s business in the
requiring DaVita to— relevant market (standard)
o Divest the three UoU Provo clinics to Sanderling Renal Requires a “buyer upfront”
Services, Inc. (“SRS”), a small but established operator of (standard in most cases)
dialysis clinics nationwide but without any presence in Utah
o Provide transition services to SRS for up to one year Standard provision
Assist SRS in hiring the employees at the divested clinics and .
refrain from soliciting those employees for 180 days Standard provision
o Prohibit DaVita from entering into or enforcing noncompete
agreements with any University nephrologist New provision
o Prohibit DaVita from entering into any non-solicitation
agreement with SRS that would prevent SRS from soliciting New provision

DaVita's employees for hire

0 Requires DaVita to obtain prior approval from the Commission
for any future acquisition of any ownership interests in any New provision
dialysis clinic in Utah

Term of the consent decree: 10 years from date of final
acceptance

Once the FTC provisionally accepted the consent order on October 25, 2021, the parties were free to
close the main transaction. The settlement, however, required DaVita to divest the three Provo clinics to
SRS within ten days of the closing of the main transaction.

Reflects the FTC’s new
concerns about the effect

of mergers on labor
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The basic 1dea

= [llustration: DaVita/University of Utah

o The FTC found no antitrust problems with DaVita’s acquisition of the other 15 UoU
clinics

The keys to a consent decree are—

1. the existence of parts of the deal that do not present
antitrust problems that are separable from the parts of the
deal that do, and

2. A divestiture buyer with the ability and incentive to operate
the divested assets with the same competitive force as the
divestiture seller so as to preserve competition in the
relevant market postmerger
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The basic 1dea

There are three ways to restructure a deal to avoid a problematic
antitrust overlap:

1. Postmerger sale to a third party under a (traditional) consent decree

Restructure the transaction under a consent decree to sell one side of the problematic overlap
(either the buyer or seller) to a third party approved by the agency under a divestiture
agreement approved by the agency after the buyer and seller close their main transaction

Report the original transaction on the HSR filing—shows the overlap
(Maybe) The third party could be a newly created “Spin Co.” if properly structured

2. Leave the seller's overlap business with the seller

Restructure the transaction with the seller so that the seller retains its side of the
problematic overlap, so it never passes to the buyer

Report only the restructured transaction on the HSR filing—shows no overlap

3. Premerger sale to a third party (“Fix it first”)

Restructure the transaction so that one side of the problematic overlap (either the buyer
or the seller) is sold to a third party before the buyer and seller close their main
transaction

= The “fix” without the consent decree
Report only the restructured transaction on the HSR filing—shows no overlap

NB: If the agency refuses to accept the fix to settle the investigation,
the parties can put the fix in place contingent on the closing of the main deal and ‘litigate the fix”
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The basic 1dea

A caution:

o In some deals, there is a meaningful prospect that the original deal can be
successfully defended, and that no “fix” is necessary

o In other deals, the “fix” is obvious to the parties and the investigating agency

o In still other deals with multiple horizontal overlaps, it may be difficult if not
impossible to determine precisely what overlaps the agency will conclude are
problematic and hence have to be fixed

The only way to find out for sure is to go through the HSR investigation and negotiate a
mutually acceptable solution (if possible) with the investigating agency during the
investigation

In the absence of a mutually acceptable solution during the
investigation, the only alternatives are to—

1. Litigate the merits of the original deal

2. Litigate the fix

3. Voluntarily terminate the transaction
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The basic 1dea

Three basic divestiture consent decree paradigms

1. Divest standalone business unit complete with all necessary back office and other
support

Divestiture of a legal entity—a corporation or an LLC—is desirable since all employees
and contracts with the company follow the sale to the divestiture buyer

If the Commission is unsure whether an acceptable divestiture buyer will emerge, the
Commission will insist on a “buyer upfront’—that is, it will not accept the consent decree
until the Commission vets and approves the divestiture buyer and the definitive purchase
agreement

o Finding an upfront buyer can delay the closing of the main transaction for several months if the
divestiture buyer was not identified and signed up during the investigation

Today, buyers upfront are usually required

2. Divest an operating business
Core business operations divested—Divestiture buyer to provide back office and other support
Agencies almost always demand an upfront buyer

3. Divest assets necessary for divestiture buyer to operate the divestiture business
Divestiture buyer to provide all support necessary to operate the business
Agencies always demand an upfront buyer

These three paradigms also apply in “litigate the fix” and “fix it first” solutions
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Some Important Legal Technicalities
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Some important legal technicalities

Consent decree are final judgments in a judicial or administrative
adjudicative proceeding
o Ajudicial or administrative complaint must initiate these civil proceedings

o DOJ consent decrees are federal district court permanent injunctions
Violations are enforceable through civil and criminal contempt sanctions

o FTC consent orders are administrative “cease and desist orders”

Violations are enforceable through federal district court action for civil penalties

o Penalties are inflation adjusted

0 In 2024, the maximum penalty is $51,744 per day (adjusted annually)'

The district court will also issue an injunction to prevent future violations of the FTC
consent order

o These district court orders are enforceable through judicial contempt sanctions (criminal and civil)
o Contempt sanctions can expose the company to greater liability than the per day civil penalty

1 89 Fed. Reg. 1445 (Jan. 10, 2024) (increasing civil penalty from $50,120 to $51,744 per day effective January 10, 2024,
purusuant to the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, Pub. L. No. 114-74, § 701,
129 Stat. 599 (2015) (requiring a catch-up CPI inflation adjustment from the date of the statute‘s enactment)).
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Some important legal technicalities

Committed to agency discretion

o The decision whether to enter into consent decree negotiations or to reject a
consent decree is committed to the investigating agency’s discretion

o Agency decisions to refuse to accept a consent decree are not subject to review
under the Administrative Procedure Act
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Some important legal technicalities
No finding of facts or liability

o As a matter of practice, consent decrees are entered by the court or FTC without
adjudication of the merits or the finding of any facts

There is typically no active litigation: Most consent decrees are negotiated prior to the
filing of the complaint and filed simultaneously with the complaint

Antitrust consent decrees historically have contained an explicit disclaimer that the
parties’ acceptance of the consent settlement—
1. Is for settlement purposes only

2. Does not constitute an admission by respondents that they violated the law as alleged in the
complaint

3. Does not constitute an admission by the respondents that the facts as alleged in the complaint
(other than jurisdictional facts) are true

Note: An admission of jurisdictional facts is necessary to ensure that the the court or
administrative tribunal has subject matter jurisdiction to enter the consent decree
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Some important legal technicalities

The role of consent

o In the absence of an adjudication of the merits, the power of the court or agency
to enter a consent settlement as a final order rests on the consent of the parties to
the settlement:

[1]t is the parties’ agreement that serves as the source of the court’s authority
to enter any judgment at all. More importantly, it is the agreement of the
parties, rather than the force of the law upon which the complaint was
originally based, that creates the obligations embodied in a consent decree.’

o Corollaries

Because the source of the court’s authority to enter a consent decree is the parties’
agreement and not a violation of law, no proof or admission of a violation of a legal
obligation is needed before a court can enter and enforce a consent decree as a judicial
order

Conversely, a person (including a party in the same litigation) that is not a signatory to a
consent decree is not bound by it, nor can a consent decree modify a third-party’s rights
or impose obligations or duties on a third party?

o Accordingly, if a consent decree imposes obligations on a party that results in a breach of that

party’s obligations to a third party, the third party may sue for breach and the consent decree does
not provide immunity for the breach

" Int'l Ass'n of Firefighters Local 93. v. City of 478 U.S. 501, 522 (1986) (citations omitted).
2 |d. at 529; United States v. Ward Baking Co., 376 U.S. 327 (1964); Hughes v. United States, 342 U.S. 353 (1952).
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Some important legal technicalities

Dual nature of consent decrees
o Basic rule: United States v. ITT Cont’l Baking Co. (1975):

Consent decrees and orders have attributes both of contracts and of judicial
decrees or, in this case, administrative orders. While they are arrived at by
negotiation between the parties and often admit no violation of law, they are
motivated by threatened or pending litigation and must be approved by the
court or administrative agency. Because of this dual character, consent
decrees are treated as contracts for some purposes but not for others.

o Whether a consent decree will be treated as a contract will depend upon the
particular context in which the issue arises

T United States v. ITT Cont'l Baking Co., 420 U.S. 223, 237 n. 10 (1975) (internal citation omitted).
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Some important legal technicalities

Construing consent decrees

o Courts generally construe consent decrees as contracts between the settling
parties
Consent decrees “closely resemble contracts” and their “most fundamental characteristic”
is that they are voluntary agreements negotiated by the parties for their own purposes’

As a general rule, courts construe consent decrees to give effect to the parties’ intent as
expressed in the decree itself

“[S]ince consent decrees and orders have many of the attributes of ordinary contracts,
they should be construed basically as contracts, without reference to the legislation the
Government originally sought to enforce but never proved applicable through litigation.”?
0 Query: Is this still the state of the law?

o But the contract analogy does not extend to third-party beneficiary enforcement

A consent decree is not enforceable directly or in collateral proceedings by those who are
not parties to it3

Even intended third-party beneficiaries of a consent decree lack standing to enforce its
terms

" Int'l Ass'n of Firefighters Local 93. v. City of 478 U.S. 501, 519, 522 (1986).
2 United States v. ITT Cont'l Baking Co., 420 U.S. 223, 236-37 (1975).
3 Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 750 (1975).
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Some important legal technicalities

Modifying consent decrees

o Moadification with consent of all parties

Courts generally will modify the terms of a consent decree with the consent of all parties,
provided that the modification does not contravene the public interest

o Modification over the opposition of a party

In United States v. Swift & Co., the Supreme Court rejected the contention that a consent
decree should be considered a contract for purposes of determining whether the courts
have the power to modify such a decree absent the parties’ consent’

Consider three different scenarios

1286 U.S. 106, 114-15 (1932); see Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 378 (1992) (“[A consent decree]
is an agreement that the parties desire and expect will be reflected in, and be enforceable as, a judicial decree that is
subject to the rules generally applicable to other judgments and decrees.”).
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Some important legal technicalities

Modifying consent decrees

o Modification over the opposition of a party (con’t)

Scenario 1: Conditions have changed since the entry of the consent decree, the
restrictions in the consent decree now affirmatively harm the public interest, and the
private party bound by the restrictions seeks modification. The government opposes.

o Following Swift, courts will modify or terminate a consent order over the government’s opposition if,
because of changed circumstances, the consent order harms the public interest'

o Rule 60(b)(5) also provides that a court may relieve a party from a final judgment or order if
“applying [the judgment] prospectively is no longer equitable™

1 United States v. Swift & Co., 286 U.S. 106, 114 (1932).
2 Fed. R. Civ. P. 60(b)(5); see Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 378 (1992) (noting application of
Rule 60(b) to a consent decree).
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Some important legal technicalities

Modifying consent decrees

o Modification over the opposition of a party (con’t)

Scenario 2: Conditions have changed since the entry of the consent decree, and the
government concludes that the restrictions it negotiated in the consent decree are now
inadequate to preserve competition and seeks modification to include new or enhanced
restrictions. The private party opposes.

o WDC: Most likely, courts will be reluctant to impose new obligations on the respondent over the

respondent’s opposition unless the consent agreement contemplates such changes in light of
changed circumstances
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Some important legal technicalities

Modifying consent decrees

o Modification over the opposition of a party (con’t)
Scenario 3: Conditions have not changed since the entry of the consent decree, but the
government concludes it has negotiated inadequate relief to preserve competition and
seeks to include new or enhanced restrictions. The private party opposes.

o WDC: In the absence of changed circumstances, courts are likely to deny modifications to
strengthen the consent order over the respondent’s opposition, reasoning that the government must

live with the relief it originally negotiated
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An important aside: Cleveland Firefighters
Cleveland Firefighters'

o Rule: A court may enter a consent decree as a final judgment even if the consent
decree contains relief that a court could not award in a fully litigated proceeding
Corollary: An agency may demand relief in a consent decree that a court could not award
the agency in a litigated proceeding
o Qualifications: The Court qualified this rule in two significant ways:
The consent decree cannot conflict with or violate the law on which the complaint was based

Inclusion of relief in a consent does not immunize the parties from a collateral attack that
discharging their consent decree obligations—

o Violates some other law, or

o Breaches some contractual obligation to a third party

Query: Would the court abuse its discretion if it entered a consent decree that it knew
required the respondent to violate some law or breach some contract?

" Int'l Ass'n of Firefighters Local 93 v. City of Cleveland, 478 U.S. 501 (1986).
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Agency Perspectives
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Agency perspectives

Consent settlements

o The acceptance of a consent settlement is in the unfettered discretion of the
investigating agency

o The agency’s willingness to accept a consent decree settlement depends largely
on the confidence the agency has that the settlement will in fact negate the
anticompetitive effect the agency believes the unrestructured transaction will
create

Depending on administration, the requisite level of confidence can be anything from likely to a
near-certainty that the consent settlement will negate all anticompetitive effects of the merger
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Agency perspectives

Consent settlements

o To satisfy the agency, the consent settlement must—

Give the agency sufficient confidence that the settlement will eliminate the agency’s
competitive concerns with the main acquisition

Be workable in practice
Must not involve the agency in continuous oversight or affirmative regulation
Must not create its own antitrust concerns
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The history

Since at least 1982 until 2021, the DOJ/FTC has accepted divestiture

consent decrees in most cases to resolve competitive concerns

Year
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024 H1

Consent
Decree*
20
18
13
22
24
26
23
16
15
22
17
8
1
2

Abandoned Litigation

2 4
1 3
1 3
2 3
3 7
1 6
1 3
1 3
2 7
2 8
4 6
2 10
5 6
6 3

* Includes two "fix it first" resolutions in 2012

Source: Dechert LLP, DAMITT Q2 2024: Abandonments Dominate the Podium in Merger Enforcement (Aug. 6, 2024);

Closing
Statement
2
6
5

3

N W

-_—

Total
28
28
22
27
37
33
27
23
26
33
27
20
12
11

NB: 2023 and
2024H1 each
contains one
Section 8
interlocking
directorate consent
decree, and 2024H1
also contains one
“fix-it-first.” So,
neither 2023 nor
2024H1 contained a
traditional Section 7
consent decree.

Dechert LLP, DAMITT 2018 Year in Review (Jan. 24, 2019). Dechert declines a "significant" investigation as one that involves

a deal that is HSR reportable for which the result of the investigation is a consent order, a complaint challenging the transaction, an
official closing statement by the reviewing antitrust agency, or the abandonment of the transaction with the antitrust agency issuing a

press release. It does not include an in-depth second request investigation in which the investigating agency concludes there is no

antitrust concern but issues no closing statement, resulting in the number of investigations in which the agency takes no

enforcement action is undercounted. Dechert calculates the duration of an investigation from the date of announcement to the

completion of the investigation (presumably including any time necessary to negotiate a consent decree).
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The history

1982 through early Obama administration

o The agencies believed that consent decrees provided the best way to resolve the
agency concerns from society’s perspective

Social benefits: The agencies presumed that there were likely significant efficiencies in
the nonproblematic parts of the deal, and if the agency did not accept a consent decree
and the deal collapsed, consumers would lose the benefits of the nonproblematic parts of
the deal

Compromise: So even if the consent decree did not completely negate the transaction’s
anticompetitive effect, there was an offsetting social benefit from the efficiencies from the
part of the transaction that was allowed to close
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The history

Late Obama/Trump administrations

o Beginning late in the Obama administration and continuing to some degree in the
Trump administration, the agencies began to become more skeptical that consent
decrees would cure their perceived competitive problems

o Two sources for this skepticism—

The emergence of several studies purportedly finding anticompetitive price increases in
the market in the wake of a divestiture consent decree, and

An increasing view that the nonproblematic parts of a merger did not yield significant
efficiencies

NB: Both results are subject to vigorous academic dispute
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The history

The Biden administration

o DOJ

As a matter of principle, consent decrees are not usually an acceptable solution to a
problematic merger’

o Consent settlements fail frequently and unpredictably

o The proper remedy for a problematic horizontal merger is a blocking permanent injunction
Since Jonathan Kanter was sworn in as AAG On November 16, 2021, the DOJ has not
accepted a consent settlement in an investigation

o The court essentially forced the DOJ to accept a consent decree in litigation

o FTC

Since Lina Khan was sworn in as FTC Chair on June 15, 2021, the Commission has
exhibited increasing resistance to accepting consent decrees to settle investigations
o In 2022, the FTC accepted consent decrees in ten merger investigations

o After 2022, the FTC has accepted no consent decrees to settle a Section 7 merger concern

' Jonathan Kanter, Ass’t Att'y Gen., Antitrust Div., U.S. Dep’t of Justice, Antitrust Enforcement: The Road to Recovery,
Prepared Remarks at the University of Chicago Stigler Center, Chicago, IL (Apr. 21, 2022).
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The history

= Consent decree settlements of investigation over time

Significant U.S. Antitrust Merger Interventions:
Percentage Settled with Consent Decrees

90.0%
80.0%
70.0%
60.0%
50.0%
40.0%
30.0%
20.0%
10.0%

0.0%

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Observe the decline in the
Trump administration and
the Biden administration to
date

These are not Section 7
consent decrees

Source: Dechert LLP, DAMITT Q2 2024: Abandonments Dominate the Podium in Merger Enforcement (Aug. 6, 2024);

Dechert LLP, DAMITT 2018 Year in Review (Jan. 24, 2019). Interventions occur when the investigation concludes that
the transaction violates Section 7, which is resolved either by consent decree, a complaint, or the parties voluntarily

abandoning the transaction.
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The history

= Nonsettlement complaints over time

Significant U.S. Antitrust Merger Interventions:
Percentage Concluded with Complaints

60.0% + Agencies increasingly less
50 0% willing to accept consent
settlements at the end of an
40.0% investigation
30.0% * Merging parties increasingly
. more willing to litigate

20.0%
10.0%

0.0%

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 2024
H1

Source: Dechert LLP DAMITT Q2 2024: Abandonments Dominate the Podium in Merger Enforcement (Aug. 6, 2024);
Dechert LLP, DAMITT 2018 Year in Review (Jan. 24, 2019).
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The history

The Biden administration: “Fix It First”

o An emerging work-around:

In a “fix it first,” the parties restructure the transaction to eliminate the problematic
horizontal overlap and file their HSR notifications only on the restructured,
nonoverlapping transaction

The divestiture sale must be consummated before the main transaction closes because

the HSR filings will not cover a transaction with the overlap

o However, the divestiture closing of the divestiture sale may be delayed until the main (restructured)
transaction “clears” the merger review

The antitrust concern presented by the original overlap must be entirely eliminated by the

“fix it first” divestiture to the satisfaction of the investigating agency in—

o in the business and assets to be divested

o the manner of divestiture (including any ancillary transaction agreements), and

o the identity of the divestiture buyer

Otherwise, the agency will challenge the transaction as violating Section 7

The merging parties can "litigate the fix" if the investigating agency rejects the "fix it first"
solution

The idea: Since the buyer never takes control of the two overlapping businesses, there is
no need for a consent decree

Applies to the DOJ—the FTC will want a consent decree rather than a “fix it first”
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Consent Remedies in Horizontal Cases:
The Details

Mergers and acquisitions involving competitors are by far most common type of business combination challenged
under the merger antitrust laws. We will examine relief in other types of transactions later in the course.
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Agency requirements

Almost always require the sale of a complete “business”

Will permit “trade up” solutions
Typically will require a “buyer upfront”
Everything associated with the business to be divested must go

a.

© oo T

Divest all physical assets

Divest all IP

Make designated “key” employees available for hire by divestiture buyer
Assign/release customer contracts and revenues

Transfer all business information

Merged firm must provide any necessary short-term transition
services and support so that the divestiture can immediately
compete

Often will require a “monitor” to oversee performance of obligations

No long-term entanglements between the merged firm and the
divestiture buyer
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Agency requirements

Agency will require the right of approval over divestiture buyer and
the divestiture sales agreement

Agency will require a very tight deadline for closing the divestiture
after final approval of the consent decree

o 10 business days for buyers upfront
o 3 months otherwise

If the consent decree has a divestiture obligation, it will contain a
provision for the appointment of a “trustee” to sell the divestiture
assets in the event the merged firm fails to divest in the time
required by the decree

Typical

Agency can withdraw consent, in its discretion, any time before the
entry of the final judgment
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Agency requirements

New development: Prior approval provisions

o Theidea

Prior approval provisions block the closing of a subsequent transaction within the scope of
the provision until the responsible agency provides its written approval for the transaction

o The current practice
Employed by both the DOJ and FTC
Applies to all future acquisitions by the merged firm in the relevant market
o When used in the past, applied only to acquisitions that were not HSR-reportable
Likely to be included to consent decrees for all types of mergers
The FTC has started including provisions in some consent decrees that purport to require

the divestiture buyer to obtain the prior approval of the Commission before any sale of the
divestiture assets during the term of the consent decree

o Query: Are these provisions enforceable against the divestiture buyer that is not a party to the
consent decree?
o Fears
The agencies could extend the scope of a prior approval provision beyond the relevant
market
o Could include nationwide wide coverage
0 Could include other products
There is no time limit for the responsible agency to act on an application
o Could Kill off a deal through a “pocket veto”
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Consent Remedies: The Process
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The basic 1dea

The process
1. The enforcement agency and parties agree on the antitrust concern to be resolved

2. The parties negotiate a package of business operations, assets, and ancillary
commitments that would permit a qualified third-party divestiture buyer to maintain the
premerger level of competition

3. The parties memorialize the divestiture package in a proposed consent decree and
related documents

4. The merging parties find a divestiture buyer

5. The divestiture buyer applies for agency approval

6. The agency approves the divestiture package and divestiture buyer
Assumes the agency requires a “buyer upfront”
In some cases, the agency will accept a consent agreement that provides for the
identification of the divestiture buyer after the agency accepts the consent settlement
7. DOJ files complaint and motion for entry of consent decree in federal district court/
FTC provisionally accepts consent order

8. The agency publishes the proposed consent decree in the federal register and other
venues inviting public comments

9. The court/FTC considers public comments and agency response
10. The court/FTC enters the consent decree as a final judgment

Professor Dale Collins
Merger Antitrust Law

Georgetown University Law Center 40



‘ Consent settlement documents

DOJ FTC
(federal district court proceeding) (FTC administrative proceeding)

Complaint Administrative complaint
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Consent settlement documents

DOJ FTC
(federal district court proceeding) (FTC administrative proceeding)

Complaint Administrative complaint

Proposed Hold Separate Stipulation Agreement Containing Consent Orders
and Order

—Proposed Final Judgment —Proposed Decision and Order
—[Contained in body of stipulation] —Order to Maintain Assets
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Consent settlement documents

DOJ FTC
(federal district court proceeding) (FTC administrative proceeding)

Complaint Administrative complaint

Proposed Hold Separate Stipulation Agreement Containing Consent Orders
and Order

—Proposed Final Judgment —Proposed Decision and Order
—[Contained in body of stipulation] —Order to Maintain Assets
Competitive Impact Statement Analysis of Proposed Consent Order to

Aid Public Comment
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‘ Consent settlement documents

DOJ
(federal district court proceeding)

Complaint

Proposed Hold Separate Stipulation
and Order

—Proposed Final Judgment
—[Contained in body of stipulation]

Competitive Impact Statement

e

(FTC administrative proceeding)

Administrative complaint
Agreement Containing Consent Orders

—Proposed Decision and Order
—Order to Maintain Assets

Analysis of Proposed Consent Order to
Aid Public Comment

Hold Separate Stipulation and Order
(so ordered by the court)

Decision and Order (accepting consent
settlement for public comment and
entering Order to Maintain Assets)
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Consent settlement documents

DOJ FTC
(federal district court proceeding) (FTC administrative proceeding)
Complaint Administrative complaint
Proposed Hold Separate Stipulation Agreement Containing Consent Orders
and Order
—Proposed Final Judgment —Proposed Decision and Order
—[Contained in body of stipulation] —Order to Maintain Assets
Competitive Impact Statement Analysis of Proposed Consent Order to
Aid Public Comment
Hold Separate Stipulation and Order Decision and Order (accepting consent
(so ordered by the court) settlement for public comment and

entering Order to Maintain Assets)

Federal Register and newspaper notice Federal Register notice
[Public comment period: 60 days] [Public comment period: 30 days]
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Consent settlement documents

DOJ FTC
(federal district court proceeding) (FTC administrative proceeding)
Complaint Administrative complaint
Proposed Hold Separate Stipulation Agreement Containing Consent Orders
and Order
—Proposed Final Judgment —Proposed Decision and Order
—[Contained in body of stipulation] —Order to Maintain Assets
Competitive Impact Statement Analysis of Proposed Consent Order to
Aid Public Comment
Hold Separate Stipulation and Order Decision and Order (accepting consent
(so ordered by the court) settlement for public comment and

entering Order to Maintain Assets)

Federal Register and newspaper notice Federal Register notice
[Public comment period: 60 days] [Public comment period: 30 days]

Final Judgment Decision and Order (final)
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Typical settlement process—Overview

Negotiations with investigating staff

DOJ

AAG proves filing of settlement papers
with federal district court

Court “so orders” stipulation
(including maintain assets/hold separate)

FTC

Staff drafts consent decree and other necessary documents

FTC Bureau management
recommends settlement

Commission provisionally
accepts consent settlement and enters
Maintain Assets/Hold Separate Order

Merging firms may close transaction

60-day public comment period commences
with Federal Register and newspaper notice

DOJ responds in court filing to
public comments (if any)

Court enters proposed consent decree as the
final judgment in the case
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30-day public comment period commences
with Federal Register notice

FTC staff responds to
public comments (if any)

Commission enters provisionally accepted
consent order as the final cease and desist
order in the case
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Consent Decree Violations
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Consent decree violations
DOJ

o DOJ consent decrees are technically injunctions ordered by a federal district court
o Violations are punishable by civil or criminal contempt
o Actionable contempt requires a showing by “clear and convincing evidence” that

the defendant violated a “clear and unambiguous” prohibition in the consent
decree

FTC

o FTC consent orders are technically cease and desist orders issued by the FTC

o Violations are subject to civil penalties in federal district court
The maximum amount of the penalty today has been inflation-adjusted to $51,744 for 2024

If the district court enters an injunction in aid of a Commission order pursuant to
FTC Act § 5(1), violations of that injunction are subject to civil and criminal contempt
sanctions
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Consent decree violations
DOJ

o A finding of contempt in the D.C. Circuit requires a showing by “clear and
convincing evidence” that the defendant violated a “clear and unambiguous”
prohibition in the consent decree’

o New innovation in the Trump administration

Recent DOJ consent decrees contain language designed to lower the evidentiary
standard for DOJ to prove civil contempt for a consent decree violation from clear and
convincing evidence to a preponderance of the evidence:

The United States retains and reserves all rights to enforce the
provisions of this Final Judgment, including its right to seek an order of
contempt from this Court. Defendants agree that in any civil contempt
action, any motion to show cause, or any similar action brought by the
United States regarding an alleged violation of this Final Judgment, the
United States may establish a violation of the decree and the
appropriateness of any remedy therefor by a preponderance of the
evidence, and they waive any argument that a different standard of
proof' should apply.2

1 See United States v. Microsoft Corp., 980 F. Supp. 537, 541 (D.D.C. 1997). Other circuits have similar requirements,
although the articulation may be different.
2 See United States v. TransDigm Grp. Inc., No. 1:17-CV-02735-ABJ, 2018 WL 2382602, at *9 (D.D.C. Apr. 4, 2018).
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Consent decree violations
FTC

o Violations of an FTC cease and desist order issued under FTC Act § 5 are subject
to civil penalties and possible subsequent criminal contempt sanctions

o Civil penalties: FTC Act § 5(1)

Any person, partnership, or corporation who violates an order of the Commission after
it has become final, and while such order is in effect, shall forfeit and pay to the United
States a civil penalty of not more than $10,000 for each violation, which shall accrue
to the United States and may be recovered in a civil action brought by the Attorney
General of the United States. Each separate violation of such an order shall be a
separate offense, except that in a case of a violation through continuing failure to
obey or neglect to obey a final order of the Commission, each day of continuance of
such failure or neglect shall be deemed a separate offense. In such actions, the
United States district courts are empowered to grant mandatory injunctions and such
other and further equitable relief as they deem appropriate in the enforcement of such
final orders of the Commission.!

The maximum amount of the penalty today has been inflation-adjusted to $51,744 for 2024
Civil penalty actions are subject to the preponderance of the evidence standard

o Enforcement injunctions

If the district court enters an injunction in aid of a Commission order pursuant to Section 5(l),
violations of that injunction are subject to civil and criminal contempt sanctions

115 U.S.C. § 5().
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“Litigating the Fix”
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Options 1f the agency refuses to settle

If the agency refuses to settle at the end of an investigation, the
merging parties have three choices—

1. They can preempt litigation by voluntarily terminating their merger agreement and
withdrawing their HSR filings
2. They can proceed to court and litigate the merits of the original deal
The agency will litigate to obtain what the agency believes is a suitable permanent
injunction (almost always a blocking injunction in a preclosing challenge)
3. They can “litigate the fix”

That is, they can contractually implement their proposed divestiture consent decree by
agreeing to sell the proposed divestiture business and assets to a third party

The court will evaluate the merits of the transaction with the “fix” in place, that is, it will

evaluate—
o Whether the main transaction, without the business and assets subject to the fix, violates Section 7,
and

o Whether the fix—including the business and assets to be divested and the qualifications of the
divestiture buyer—is sufficient to preserve competition in the alleged problematic market

If the fix will not preserve competition, then the main transaction violates Section 7
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“Litigating the fix”

Reasons the agency might reject a proffered fix—
1. Does not cover all the relevant markets of concern to the agency,

2. Fails to include all the assets the agency believes are necessary for the
divestiture buyer to preserve the premerger level of competition, or
3. Does not involve a divestiture buyer with the ability or resources the agency
believes—
Is financially viable, or
Lacks the ability or incentive to preserve the premerger level of competition
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In many if not most

“Litigating the fix”

Burden of proof in litigating the fix

o The burden is on the parties to show that the fix defeats the agency prima facie
case against the original deal

o Depending on the case, this may require the merging parties to—
Defeat the agency prima facie case in the relevant markets not addressed by the fix

j=2e!

§a © Persuade the court that the necessary assets in the hands of a qualified divestiture buyer
g8 o will eliminate any reasonable likelihood of an anticompetitive effect in the relevant market
230 in which the fix operates

- L

8 3= Persuade the court that the divestiture buyer has the incentive and ability with the

= @© . . iy . .
SS9 divestiture assets to preserve the premerger level of competition in the relevant market in

which the fix operates

If the “fix” does not defeat the government’s prima facie case in
some market, then the restructured transaction violates Section 7
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“Litigating the fix”

Collateral attack

o Third parties can collaterally attack the sufficiency of a DOJ/FTC consent decree
in their own Section 7 action

o This is what a group of states did in the T-Mobile/Sprit deal after the DOJ
accepted a consent decree’

1 See New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179 (S.D.N.Y. 2020). Unfortunately, the states did not prevail
in their challenge. In retrospect, most observers now believe that the DOJ consent decree in fact failed to preserve
competition. We will examine T-Mobile/Sprint later in the course.
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Possible outcomes in DOJ/FTC reviews

Close
investigation

Settle .
w/consent .
decree .

Parties
terminate
transaction

“Fix it first”
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Waiting period terminates at the end of the investigation with the agency
taking no enforcement action, or
Agency grants early termination prior to normal expiration

DOJ: Seeks preliminary and permanent injunctive relief in federal
district court

FTC: Seeks preliminary injunctive relief in federal district court
Seeks permanent injunctive relief in administrative trial

Typical resolution for problematic mergers
DOJ: Consent decree entered by federal district court
FTC: Consentorder entered by FTC in administrative proceeding

Parties will not settle at the agency’s ask and will not litigate, or
Agency concludes that no settlement will resolve the agency’s concerns
and the parties will not litigate

 Examples: AT&T/T-Mobile, NASDAQ/NYSE Euronext

Merging parties restructure transaction to eliminate problematic overlap by

narrowing assets to be purchased or selling assets to a third party

Merging parties file new HSR notifications for the restructured transaction
HSR reports also may need to be filed for the restructured transaction

When done to the agency’s satisfaction, eliminates the need for a consent

decree or other enforcement act



Plaintiffs and Forums
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‘ Antitrust merger litigation generally

___Plaintiff | ___Trial Forum ___|____Appeal

DOJ Federal district court Court of appeals

FTC

—Preliminary inj.  Federal district court Court of appeals

—Permanent inj. FTC administrative trial Apy court of appeals
—Hearing before an ALJ with venue
—Commission decision

State AGs™ Federal district court Court of appeals

Private parties*® Federal district court Court of appeals

* May also bring state claims in state court or join state claims to federal claims in federal court
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Typical Litigation Paradigms
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Typical litigation paradigms
DOJ preclosing challenge

******************************

Litigate TRO 3 Interlocutory Final
i Appeal Appeal
A
e b | rmmmeee e
s 3 . Prelimina
ko Complaint S iminary Pe'rman'ent
3L Injunction Injunction
L > ‘ ‘
2 N s
Almost always stipulated Often consolidated under FRCP 65(a)(2)
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‘ Typical litigation paradigms

DOJ preclosing challenge

Federal

Complaint

district court

,,,,,,,,,,,,,,,,,,,,,,,,,,

Litigate TRO

-==

FTC preclosing challenge

-
£3 Sec. 13(b)
B2 Complaint
-2

©
o Administrative
- Complaint!

,,,,,,,,,,,,,,,,,,,,,,,,,,

Litigate TRO

Almost always stipulated

-==

Stipulate
to TRO

Almost always stipulated

Interlocutory Final
Appeal Appeal
A
Preliminary Permanent
Injunction Injunction

Often consolidated under FRCP 65(a)(2)

Appeal to

Ct. of Appeals
A

Preliminary
Injunction

- -‘___\Can be different circuits

Appeal to
Ct. of Appeals

A

Administrative Trial and
Recommendation by ALJ

-

Decision by
Commission

"The FTC must issue its administrative complaint within 20 days of the entry of a preliminary injunction. FTC Act § 13(b).
As a matter of practice, the FTC issues its administrative complaint before or on the date it seeks a preliminary injunction.
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Typical litigation paradigms

DOJ postclosing challenge

Federal
district court

Final
Appeal
A

Permanent

Complaint

FTC postclosing challenge

Administrative

Injunction

Appeal to
Ct. of Appeals

A

FTC

Complaint

Administrative Trial and
Recommendation by ALJ

Decision by
Commission
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Litigation timing

WDC views on timing for preclosing challenges

Preliminary injunction

Appeal from the grant
or denial of a PI

Full trial on the merits

“Recommended
decision” by the ALJ"

Decision by the
Commission

Appeal from an FTC

decision on the merits
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DOJor FTC

DOJor FTC

DOJ

FTC

FTC

FTC

Federal district court

Federal court of appeals

Federal district court

FTC administrative law
judge (ALJ)

Full FTC

Federal court of appeal

6.5 months from filing of the
complaint

Likely to be granted expedited
treatment, in which case
6 months

Typically consolidated with Pl
hearing under Rule 65(a)(2):
6.5 months from filing of the
complaint

Within 1 year from issuance of
administrative complaint

At the Commission’s discretion

One year or more

This timing is critical to know in the negotiation
of the termination date in the merger agreement



Aside: Constitutional challenges to the FTC

History

o Prior to 2023

Constitutional challenges to the FTC’s administrative adjudicative process could only be
made in the course of the administrative adjudication

However, the administrative agency is not competent to decide the constitutionality of its
own processes, so the resolution of the constitutional claims had to await an appeal to
the court of appeals following a final administrative decision

o Axon (2023)

In Axon Enterprise v. FTC,' the Supreme Court rejected this view and held that
constitutional challenges to the structural aspects of an agency adjudicative process may
be litigated collaterally in district court

Constitutional challenges related to the conduct of a particular administrative adjudication
still must be litigated in the administrative proceeding

o Upshot

Respondents in FTC administrative adjudications are raising raised constitutional
challenges to the FTC’s adjudicative process in—

o FTC Act 13(b) preliminary injunction proceedings (raised as affirmative defenses and counterclaims), and
o Collateral district court proceedings (raised as claims)

Query: Is it legal malpractice today not to raise a constitutional challenge to the FTC’s
administrative adjudicative process if the FTC commences administrative litigation
against the deal?

1142 S. Ct. 895 (2023).
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Aside: Constitutional challenges to the FTC

Example: Intercontinental Exchange/Black Knight'

o Raised as defenses to the Pl and independently as counterclaims for a
declaratory judgment

Constraints on removal of the Commissioners and the Administrative Law Judge violate
Article Il of the Constitution and the separation of powers

Congress unconstitutionally delegated legislative power to the Commission by failing to

provide an intelligible principle by which the Commission would exercise the delegated

power

o The idea here appears to be that the FTC’s ability to assign matters to agency adjudication rather
than federal court litigation without an intelligible principle violates the nondelegation doctrine

Granting the relief sought would constitute a taking of Intercontinental Exchange’s

property in violation of the Fifth Amendment to the Constitution

The adjudication of the Complaint against Intercontinental Exchange through the related
administrative proceedings violates Intercontinental Exchange’s Seventh Amendment
right to a jury trial

The adjudication of the complaint against Intercontinental Exchange through the related
administrative proceedings adjudicates private rights and therefore violates Article Il of

the U.S. Constitution and the Seventh Amendment

' Defendant Intercontinental Exchange, Inc.’s Answer and Affirmative Defenses and Counterclaims, Defenses Fourth
through Eight and Counterclaims [/ 39-48, FTC v. Intercontinental Exchange, Inc., No. 3:23-cv-01710-AMO (N.D. Cal. filed
Apr. 25, 2023). The case settled shortly before the Pl hearing, so the constitutional issues were not decided. See Joint
Stipulation For Dismissal Without Prejudice, FTC v. Intercontinental Exchange, Inc., No. 3:23-cv-01710-AMO (N.D. Cal. filed
Aug. 7, 2023). Query: To what extent did the constitutional challenges put pressure on the FTC to settle?
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https://www.appliedantitrust.com/14_merger_litigation.htm#ice_answer
https://www.appliedantitrust.com/14_merger_litigation.htm#ice_answer
https://www.appliedantitrust.com/14_merger_litigation/cases_ftc/Intercontinental_Black%20Knight2023/02_ndcal/ice_black_knight_ndcal_dismissal_stip2023_08_07.pdf
https://www.appliedantitrust.com/14_merger_litigation/cases_ftc/Intercontinental_Black%20Knight2023/02_ndcal/ice_black_knight_ndcal_dismissal_stip2023_08_07.pdf

Injunctive Reliet
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Types of injunctions 1n merger cases

Injunction type Relief ordered

TRO Maintain status quo pending decision on a preliminary injunction
Preliminary injunction

Premerger: Blocking injunctions
Postmerger: Hold separate/preserve assets for divestiture
Recission in rare cases

Permanent injunction L _
Premerger: Blocking injunction

Postmerger: Divestiture (recission in one case)

NB: Since actions for injunctive relief sound in equity, they are tried to the court, not to
a jury

Professor Dale Collins
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Winter v. Natural Res. Def. Council, Inc.!

Seminal Supreme Court case on preliminary injunctions

“A preliminary injunction is an extraordinary remedy never awarded
as of right.”

Winter test

A [private] plaintiff seeking a preliminary injunction must establish
[1] that he is likely to succeed on the merits,

[2] that he is likely to suffer irreparable harm in the absence of preliminary relief,
[3] that the balance of equities tips in his favor, and
[4] that an injunction is in the public interest.3

1555 U.S. 7 (2008).
2 |d. at 24.
3 |d at 20.
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Winter v. Natural Res. Def. Council, Inc.!

Is there a “sliding scale” among the Winter factors?

o Pre-Winter

Many courts held that the four factors could be balanced on a sliding scale, so that, for
example, a weak showing of likelihood of success could be offset by a strong showing of
irreparable harm or public interest considerations

o Post-Winter
Some courts have continued using a sliding scale and weighing all four factors as a whole'

Other provide that the movant must show that all four factors independently weigh in
favor of granting the pretrial injunction?

o Most importantly, under this approach a likelihood of success on the merits is an independent, free-
standing requirement for a preliminary injunction?

1 See, e.g., Boardman v. Pac. Seafood Grp., 822 F.3d 1011, 1022 (9th Cir. 2016); Davis v. Pension Benefit Guar. Corp.,
571 F.3d 1288, 1292 (D.C. Cir. 2009); Navient Sols., LLC v. United States, 141 Fed. CI. 181, 183—-84 (Fed. Cl. 2018)
(holding “[n]o single factor is determinative”); Hall v. Edgewood Partners Ins. Ctr., Inc., 878 F.3d 524, 527 (6th Cir. 2017)
(holding “[a]s long as there is some likelihood of success on the merits, [the four preliminary injunction] factors are to be
balanced, rather than tallied”).
2 See, e.g., Jordan v. Fisher, 823 F.3d 805, 809 (5th Cir. 2016); O'Connor v. Kelley, 644 F. App'x 928, 932 (11th Cir.
2016) (unpublished); Ferring Pharm., Inc. v. Watson Pharm., Inc., 765 F.3d 205, 210 (3d Cir. 2014).
3 See, e.g., Butts v. Aultman, 953 F.3d 353, 361 (5th Cir. 2020); California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018) (“Likelihood
of success on the merits is the most important factor; if a movant fails to meet this threshold inquiry, we need not consider the
other factors.”) (internal quotation marks omitted); Arborjet, Inc. v. Rainbow Treecare Sci. Advancements, Inc., 794 F.3d 168,
173 (1st Cir. 2015); Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014); Home Instead, Inc. v. Florance, 721 F.3d 494, 497
(8th Cir. 2013); see also A.H. ex rel. Hester v. French, 985 F.3d 165, 176 (2d Cir. 2021) (likelihood of success is the "dominant,
if not the dispositive, factor"); Doe v. Trs. of Bos. Coll., 942 F.3d 527, 533 (1st Cir. 2019) ("likelihood of success on the merits is
the most important of the four preliminary injunction factors").
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Winter v. Natural Res. Def. Council, Inc.
DOJ/FTC challenges

o Irreparable harm is presumed to result if the law is violated
Other cases hold that the element of irreparable harm is simply not part of the test when
the government is the plaintiff and is seeking to prevent a violation of law
o Balance of the equities
The public equities
o The public interest in effectively enforcing the antitrust laws

o The public interest in ensuring that effective relief may be ordered if the government succeeds at
the trial on the merits (secondary)

Where there is a likelihood of success, the public equities have always outweighted the
private equities, whatever they may be

o | am not aware of any merger antitrust case where the court found the private equities outweighed
the public equities if the agency demonstrated a likelihood of success on the merits

Therefore, the critical factor when the government seeks a
preliminary injunction is the likelihood of success on the merits

Professor Dale Collins
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Temporary restraining orders (TROs)

Emergency interim relief a court may enter to maintain the status quo
pending a fuller hearing on a motion for a preliminary injunction

Can be entered ex parte when circumstances require’

Duration?

o Not to exceed 14 calendar days

o May be extended for good cause by the court for an additional 14 calendar days
o The parties may agree on a longer extension (stipulated TRO)

o Short duration is the safeguard against the lack of higher standards

Absent consent, if of a longer duration, the TRO will be treated as a preliminary injunction
and must conform to the more rigorous preliminary injunction standards

Standard

o The standard for issuing a temporary restraining order is the same as the standard
for issuing a preliminary injunction

o BUT the respective harms to the parties and the public interest will be assessed in
light of the very limited duration of the TRO (as opposed through the end of the trial

on the merits for a preliminary injunction)
! Fed. R. Civ. P. 65(b)(1). 2 Fed. R. Civ. P. 65(b)(2).
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Temporary restraining orders (TROs)

Rarely employed in modern merger antitrust practice

o Judges strongly dislike the timing pressures of an adjudicated TRO and believe
that the litigating parties should be able to agree on a scheduling order that will—
Permit the merging parties to take all necessary discovery on an expedited basis before
the preliminary injunction hearing, and
Include a stipulation not to close the transaction until the motion for a preliminary
injunction is decided
o Since the same judge will decide preliminary injunction, usually unwise to be the
party responsible for not reaching an agreement on a stipulated TRO

Professor Dale Collins
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Preliminary injunctions

= The enabling statutes

DOJ: Clayton Act § 15

“The several district courts of the
United States are invested with
jurisdiction to prevent and restrain
violations of this Act, and it shall be
the duty of the several United
States attorneys, in their respective
districts, under the direction of the
Attorney General, to institute
proceedings in equity to prevent
and restrain such violations.”

FTC: FTC Act § 13(b)

“Upon a proper showing that,
[1] weighing the equities and

[2] considering the
Commission’s likelihood of
ultimate success,

[3] such action would be in the
public interest,

and after notice to the defendant, a
temporary restraining order or a
preliminary injunction may be
granted without bond”

Professor Dale Collins
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Antitrust preliminary injunction standard

FTC
o Debate over the Section 13(b) likelihood standard
FTC:
o Often urges that the agency need only show “a fair and reasonable chance of ultimate success on the
merits”™
o Another standard, more commonly cited by the courts, is the “serious question” standard (see next
slide)

1 See FTC v. Lancaster Colony Corp., 434 F. Supp. 1088, 1090 (S.D.N.Y. 1977); urged in FTC v. IQVIA Holdings Inc.,
No. 23 CIV. 06188 (ER), 2024 WL 81232, at *7 (S.D.N.Y. Jan. 8, 2024).
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Antitrust preliminary injunction standard

FTC: “Serious questions” test

The issue is whether the Commission has demonstrated a likelihood of ultimate
success. The Commission meets its burden if it “raise[s] questions going to the
merits so serious, substantial, difficult and doubtful as to make them fair ground for
thorough investigation, study, deliberation and determination by the FTC in the first
instance and ultimately by the Court of Appeals.”

T FTC v. Warner Commc'ns, 742 F.2d 1156, 1162 (9th Cir. 1984) (collecting citations); accord FTC v. Whole Foods
Mkt., Inc., 548 F.3d 1028, 1035 (D.C. Cir. 2008) (Brown, J.); id. at 1042 (Tatel, J.); FTC v. H.J. Heinz Co., 246 F.3d 708,
714-15 (D.C. Cir. 2001); FTC v. Meta Platforms Inc., No. 5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal.

Feb. 3, 2023); FTC v. Peabody Energy Corp., 492 F. Supp. 3d 865, 883 (E.D. Mo. 2020); FTC v. RAG-Stiftung, 436 F.
Supp. 3d 278, 290 (D.D.C. 2020); FTC v. Wilh. WilhelImsen Holding ASA, 341 F. Supp. 3d 27, 44 (D.D.C. 2018); FTC v.
Sanford Health, No. 1:17-CV-133, 2017 WL 10810016, at *24 (D.N.D. Dec. 15, 2017), aff'd, 926 F.3d 959 (8th Cir.
2019); FTC v. Advocate Health Care, No. 15 C 11473, 2016 WL 3387163, at *2 (N.D. Ill. June 20, 2016), rev'd and
remanded, 841 F.3d 460 (7th Cir. 2016); FTC v. Staples, Inc., 190 F. Supp. 3d 100, 115 (D.D.C. 2016); FTC v. Steris
Corp., 133 F. Supp. 3d 962, 966 (N.D. Ohio 2015); FTC v. Sysco Corp., 113 F. Supp. 3d 1, 22 (D.D.C. 2015); FTC v.
OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1074 (N.D. Ill. 2012); FTC v. ProMedica Health Sys., Inc., No. 3:11 CV 47,
2011 WL 1219281, at *53 (N.D. Ohio Mar. 29, 2011); FTC v. Lab. Corp. of Am., No. SACV 10-1873 AG MLGX, 2011 WL
3100372, at *16 (C.D. Cal. Feb. 22, 2011); FTC v. CCC Holdings, Inc., 605 F. Supp. 2d 26, 30 (D.D.C. 2009).

2 See FTC v. University Health, 938 F.2d 1206, 1218 (11th Cir.1991); Fruehauf Corp. v. FTC, 603 F.2d 345, 351 (2d Cir.
1979); FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197 (D.D.C. 2018); FTC v. Staples, Inc., 970 F. Supp. 1066, 1072
(D.D.C. 1997).
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Antitrust preliminary injunction standard

FTC: “Serious questions” test

o Notwithstanding this test (and some even while citing it), several courts have
required the Commission to show a reasonable probability of success on the merits?
Example: Tronox (D.D.C. 2018):

For relief under Section 13(b), the Commission must establish that “there is a
reasonable probability that the challenged transaction will substantially impair
competition.” F.T.C. v. Staples Inc., 190 F. Supp.3d 100, 114 (D.D.C. 2016).2

Example: Meta Platforms (N.S. Cal. 2023):

The FTC is therefore required to provide more than mere questions or speculations
supporting its likelihood of success on the merits, and the district court must decide
the motion based on “all the evidence before it, from the defendants as well as from
the FTC.” Id. (citations omitted); see United States v. Siemens Corp., 621 F.2d 499,
506 (2d Cir. 1980) (noting that “the Government must do far more than merely raise
sufficiently serious questions with respect to the merits” in demonstrating a
“reasonable probability” of a Section 7 violation.).3

1 See FTC v. University Health, 938 F.2d 1206, 1218 (11th Cir.1991); Fruehauf Corp. v. FTC, 603 F.2d 345, 351 (2d Cir.
1979); FTC v. RAG-Stiftung, 436 F. Supp. 3d 278, 290 (D.D.C. 2020); FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197
(D.D.C. 2018); FTC v. Staples, Inc., 970 F. Supp. 1066, 1072 (D.D.C. 1997); see also FTC v. Meta Platforms Inc., No.
5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal. Feb. 3, 2023) (citing United States v. Siemens Corp., 621 F.2d
499, 506 (2d Cir. 1980) (noting in turn that “the Government must do far more than merely raise sufficiently serious
questions with respect to the merits” in demonstrating a ‘reasonable probability’ of a Section 7 violation)).

2FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197 (D.D.C. 2018).

3 FTC v. Meta Platforms Inc., No. 5:22-CV-04325-EJD, 2023 WL 2346238, at *8 (N.D. Cal. Feb. 3, 2023).
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear to
apply the same standard as DOJ Section 15 decisions on the merits

The preliminary injunction record in a Section 13(b) proceedings is essentially a fully

developed trial record

o The FTC had months to investigate the transaction and compile the evidence for complete trial record

o The merging parties, although under severe time contracts for discovery and pretrial briefing, devote
the resources necessary to compile the evidence for complete trial record (including expert evidence)

Modern antitrust practice is for courts to write extensive opinions analyzing the likelihood of

success on the merits

o Over the last 10 years, courts have issued opinions in fourteen Section 13(b) petitions (not counting
two decisions that were reversed)

The average length of these fourteen opinions was 70 pages in typescript

o Section 13(b) opinions are indistinguishable from opinions issued in Section 7 cases brought by the
Department of Justice under a traditional preliminary injunction standard and where the preliminary
injunction hearing was consolidated with the trial on the merits under FRCP 65(d) in their analytical depth

No difference in outcome

o Although courts may articulate different standards for preliminary injunctions sought by the FTC under
Section 13(b) and permanent injunctions sought by the DOJ under consolidated Section 15
proceedings, the findings of fact in each (non-reversed) Section 13(b) case would have produced the
same results if the actions had been brought by the DOJ under Section 15 for a permanent injunction

Caution: The less experienced a judge in complex business litigation, the more likely the
Jjudge will see a Section 13(b) proceeding in a more traditional Pl light
Professor Dale Collins
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear
to apply the same standard as DOJ Section 15 decisions on the merits (con'’t)

There are probably two reasons why Section 13(b) and Section 15 opinions are
indistinguishable

1. The record in preliminary injunction cases under Section 13(b) are as fully developed as permanent
injunction cases under Section 15 and the substantive antitrust outcome in a full administrative trial
on the merits is unlikely to different from the result in the Section 13(b) proceeding
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Antitrust preliminary injunction standard
The FTC standard: “Real-life” treatment

o Application: Regardless of what they say, Section13(b) opinions implicitly appear
to apply the same standard as DOJ Section 15 decisions on the merits (con'’t)

There are probably two reasons why Section 13(b) and Section 15 opinions are
indistinguishable (con’t)
2. Courts recognize that if a blocking preliminary injunction is entered, the parties will abandon their
transaction
By the time a preliminary injunction decision is made, the transaction has been pending for
between 18 to 24 months.
If a preliminary injunction entered, a Commission decision on the Section 7 legality for the
merger will not be decided for another 18 to 24 months.
The Commission rarely decides against a complaint it has issued. Therefore, to prevail the
parties must appeal the Commission's decision, which even if expedited will take another 6 to
8 months.
A transaction cannot survive in limbo for the length of time it would take for the parties to

defend an administrative proceeding, so the parties will abandon their transaction if a
preliminary injunction is entered rather than litigate on the merits."

1 See, e.g., FTC v. Advocate Health Care Network, 841 F.3d 460 (7th Cir. 2016), on remand, 2017 WL 1022015 (N.D. Il Mar.
16, 2017); FTC v. IQVIA, No. 1:23-cv-06188-ER (S.D.N.Y. Dec. 29, 2023; public version Jan. 8, 2024); FTC v. Hackensack
Meridian Health, Inc., No. 20-cv-18140, 2021 WL 4145062 (D.N.J. Aug. 4, 2021) (unpublished), affd, 30 F.4th 160 (3d Cir.
2022); FTC v. v. Peabody Energy Corp., No. 4:20-CV-00317-SEP, 2020 WL 5893806 (E.D. Mo. Oct. 5, 2020); FTC v. Sanford
Health/Sanford Bismarck, No. 1:17-CV-133, 2017 WL 10810016 (D.N.D. Dec. 15, 2017), affd, No. 17-3783, 2019 WL
2454218 (8th Cir. June 13, 2019); FTC v. Wilh. Wilhelmsen Holding AS, No. 18-cv-00414-TSC, 2018 WL 4705816 (D.D.C.
Oct. 1, 2018); FTC v. Staples Inc., 190 F. Supp. 3d 100 (D.D.C. 2016); FTC v. Sysco Corp., 113 F. Supp. 3d 1 (D.D.C. 2015).
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Antitrust preliminary injunction standard

FTC

o FTC strategic response

The FTC has tried to avoid courts judging Section 13(b) complaints for a preliminary
injunction under something more akin to permanent injunction standard by significantly
diversifying where it brings its cases

In particular, the FTC does not like to bring cases in the District of Columbia, where the
judges are more familiar with antitrust law—and the Circuit has more antitrust precedent,
especially in mergers—than other circuits.
o Although there is nothing in the public record that confirms this, it is apparent that the FTC (and the
DOJ) want to avoid the District of Columbia, its experienced judges, and the Circuit’s precedent.
As the FTC brings cases in districts that have little or no experience with merger antitrust
cases, the probability increases that the judges will take the “serious question” language
seriously and significantly lower the threshold for entering a preliminary injunction
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Interim 1junctions—Appeals
Appeal

o The grant or denial of a motion for a preliminary injunction is immediately
appealable as a matter of right under 28 U.S.C. § 1292(a)(1):

[T]he courts of appeals shall have jurisdiction of appeals from: (1) Interlocutory
orders of the district courts of the United States . . . or of the judges thereof,
granting, continuing, modifying, refusing or dissolving injunctions, or refusing
to dissolve or modify injunctions, except where a direct review may be had in
the Supreme Court;

o The standard of review is abuse of discretion
Review legal conclusions de novo
Review factual findings for clear error
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Permanent injunctions

|dentical to usual federal court preliminary injunction standard
o EXCEPT that a permanent injunction requires actual success on the merits’
o Success on the merits requires proof by the preponderance of the evidence

o Also, the record for a decision on a permanent injunction may be more developed
if additional discovery and briefing have occurred since the preliminary injunction
hearing

Factual findings in the preliminary injunction hearing
o Not binding in the permanent injunction trial (or even entitled to deference)
o BUT unlikely to be overturned in the absence of new evidence

' Amoco Prod. Co. v. Vill. of Gambell, Alaska, 480 U.S. 531, 546 n.12 (1987).
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Appeals
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Appeals: Jurisdiction

Statutorily prescribed

o Courts of appeal must be assigned jurisdiction by statute to hear an
appeal

Jurisdiction in three types of appeal

1. Appeals of final judgments (28 U.S.C. § 1291)

2. Appeals of the grant or denial of injunctive relief (28 U.S.C. § 1292(a))
3. Interlocutory appeals (28 U.S.C. § 1292(b))
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Appeals: Jurisdiction
Appeals of final judgments—28 U.S.C. § 1291

o Courts of appeal have appellate jurisdiction over all “final decisions” of the district
courts

o Appeal may be taken as a matter of right
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Appeals: Jurisdiction
Certified interlocutory appeals—28 U.S.C. § 1292(b)

o Appeals of interlocutory orders are not as of right

o Certification: Two-tiered screening procedure—

District court certification:

1. the order involves a controlling question of law

2. as to which there is substantial ground for difference of opinion, and

3. that an immediate appeal from the order may materially advance the ultimate termination of the
litigation'

Court of appeals acceptance: Discretionary with the appellate court

o Rarely successfully invoked
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Appeals: Standards of review

Interpretation of the law—De novo
o Query: Is the FTC accorded Chevron deference?

Finding of facts

o In a bench trial—Clearly erroneous rule
o By a jury—Substantial evidence rule

o By the FTC—Substantial evidence rule

Others matters
o In federal court—Abuse of discretion
o FTC—[No articulated rule? But in any event, very deferential]
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‘ ABI/Grupo Modelo case study

_ﬂnfdﬁw@d COME VISIT US
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What was the deal?

= ABI owned 50% of the equity of Grupo
Modelo
o But only owned 43% of the voting securities

o Also bounded by some firewalls, so Modelo
operated independently of ABI

= ABI to buy the remaining 50% for
$20.1 billion
o Announced June 28, 2012
o 30% premium (= $6.03 billion)

ABI

-

ABInBev

50% equity

Others

— 43% voting
— Firewall

Modelo
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Some background
ABInbev (ABI)

o #1 firm in the U.S. beer market with a 39% share

o Budweiser, Busch, Michelob, Natural Light, Stella Artois, Goose Island, Beck’s,
and 39 other brands of beer

MillerCoors (joint venture between SAB Miller and MolsonCoors)
o #2 firm with a 26% share

o Coors, Coors Light, Miller Genuine Draft, Miller High Life, Miller Lite, Extra Gold
Lager, Hamm'’s

Grupo Modelo
o #3 firm with a 7% share

o Corona Extra, Corona Light, Modelo Especial, Pacifico, Negra Modelo and
Victoria

Other 28%

o Heineken, Sam Adams, Yuengling, craft beers, others—all relatively small

Professor Dale Collins
Merger Antitrust Law
Georgetown University Law Center



Why did ABI want to buy Modelo?

= TO MAKE MONEY

1. Could expand the business and earn more profits

2. Wanted to secure the rights to sell Corona and Modelo’s other Mexican brands
worldwide, particularly in Europe and South America.

3. Could reduce costs
= Expected $600 million annually in cost savings and synergies
= Laterraised to $1 billion

4. Was the elimination of competition also an unexpressed goal?
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Why did Modelo want to sell?

= TO MAKE MONEY

o Remember 30% premium (> $6 billion)

ABI

50% equity

Others

— 43% voting
— Firewall

Modelo
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Why would ABI pay a 30% premium?

Had to pay some premium if it wanted to
buy the remaining 50% (“control
premium”) ABI Others

. s . o 1
Sellers were bargaining for a portion of 50% equity
—43% voting

the synergies — Firewall
Modelo
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Would the deal still be profitable to ABI?

Present discounted value of annually
recurring synergies at 8%/year

o $600 million/year in perpetuity - $7.5 billion ABI Others
o $600 million/year in 10 years > $4.03 billion 50% equity
o $1 billion/year in perpetuity > $12.5 billion ~ 5% voting
o $1 billionin 10 years>$6.71 billion
Modelo
RECALL: Premium = $6 billion
o With a time horizon of 10 years at 8%, ABI
would—
Lose money on a PDV basis if synergies were
$600 million/year Query: What is going on here?

Make over $700 million in present value if
synergies were $1 billion/year
o WDC: ABI may have had a time horizon greater
than 10 years and a discount rate of < 8%
At $600M/yr for 25 years at 8%, the PDV = $6.40B
At $600M/yr for 20 years at 7%, the PDV = $6.36B
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U.S. beer landscape premerger

Others MillerCoors

28% 26%

Distributors

Retailers Retailers

ABI

50% ( but w/firewalls)

39%

|
Grupo Modelo*

7%

Constellation
Brands

50% 50%

Crawn Imports

(exclusjve importer of
Modelo Brands In US)

Retailers

Retailers

\

US Customers

\

Ownership interest

— Flow of beer

* Had option exercisable in 18 months
(at the end of 2013) to acquire in
2016 Constellation’s 50% share in
Crown Imports
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What was ABI’s antitrust argument?

Acquisition was too small to make

a competitive difference

a

a
a
a

Modelo was a “fringe” firm
ABI (39%) + Modelo (7%) = 46%
Not materially different than 39%
HHIs bad, but not that bad

Share HHI
ABI 39% 1521
MC 26% 676

Modelo 7% 49

Heineken 6% 36

Others 22% 69
100% 2351

Say 7 firms

Combined 46%
Delta 546
Post-HHI 2897

Coke/Pepsi model: ABl and MillerCoors were in an intensely
competitive duopoly—the acquisition will not change this competition

Two companies largely did not compete head-to-head in beer segments
Subpremium: Busch (ABI), Keystone (MC)—No Modelo

Premium: Bud Light, Coors Light, MillerLite—No Modelo

Premium plus: Bud Light Platinum, Michelob Ultra (ABI) —No Modelo

High-end: Corona (Modelo), Heineken, Stella Artois (ABI), other imports—No ABI

a

a
a
a
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What was ABI’s strategy to get the deal closed?

Pre-HSR filing: The Constellation Brands deal

o ABI agreed to sell Constellation the 50% of Crown Imports that Modelo owned

Crown Imports is the exclusive distributor of Modelo brands in the U.S.
o Third largest beer distributor in the U.S. after ABI and MillerCoors

World's leader in premium wine (most notably Robert Mondavi)
o ABI also agreed to extend the distributor agreement giving Crown exclusive rights
to the U.S. for ten years

Constellation would have complete control over distribution, marketing and pricing for all
Modelo brands in the U.S.

o The deal
Purchase price: $1.85 billion (8.5x EBIT)
ABI has a buyback option at 10-year intervals at 13x EBIT

Constellation Grupo
Brands Modelo*
50% <« 50% * ABI had an option

exercisable in 18 months (at
the end of 2013) to acquire in
2016 Constellation’s 50%
share in Crown Imports

Crown Imports
(exclusive importer of
Modelo Brands In US)
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What was ABI’s strategy to get the deal closed?
Pre-HSR filing: Why did ABI do the CB deal?

o Did it arguably solve the likely DOJ concerns?
Probably not: “Fix” (if that is what it was) did not at all conform to DOJ historical remedies
Perhaps ABI did not anticipate a U.S. antitrust problem

o If CB deal was not designed to solve the antitrust concerns, then why ABI do it?
Flip CB from a strong opponent of the transaction to a strong supporter

o0 QUERY: Why would CB oppose the deal?

Modelo had no U.S. distribution system other than Crown
o BUT ABI could easily distribute Modelo brands through ABI's own distribution system
o If ABl acquired Modelo, Crown Imports would have been dead at the end of the term of its current
Modelo supply agreement
o Also, ABI had limited financial exposure (with 10-year buyback option)

Query: What else did the 10-year buyback option do?
o Reduced CB’s incentives to compete aggressively against ABI
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What was ABI’s strategy to get the deal closed?

Pre-HSR filing: Why did CB do the deal?

o TO MAKE MONEY

At risk if ABI acquired Modelo since ABI could use its own distribution system and did not
need Crown Imports

PLUS: If Grupo Modelo stayed independent, Modelo had an option, exercisable at the
end of 2013, to acquire in 2016 Crown’s 50% interest in Crown Imports
o Must have been a really big concern: The price of CB shares INCREASED 39.7%
on the day of the announcement compared to the week before (despite missing
revenue targets)

x

Constellation
Brands
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What was ABI’s strategy to get the deal closed?

= Pre-HSR filing: Why did CB do the deal?
o Constellation Brands Inc. (STZ) historical stock prices: 3/1/2012 to 7/30/2012
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Was the DOJ satistied?

No

o Filed complaint on January 31, 2013, to enjoin deal
o Two counts

Merger violates Section 7 in 26 local markets in the sale of beer
Merger violates Section 7 in the national market for the sale of beer
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Was the DOJ satistied?

Unrestructured merger violates
Section 7 in 26 local markets in
the sale of beer:

a. 20 markets: Postmerger HHI > 2500;
delta > 472

b. 6 markets: Postmerger HHI >1822;
delta > 387
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APPENDIX A

Relevant Geographic Markets and Concentration Data

Combined

Post-

Market Market Merger D::Ia
Share HHI

Oklahoma City, OK 64 4886 1000
Salt Lake City, UT 57 3900 739
Tampa/5t Petersburg, FL 56 3720 621
Houston, TX 55 3660 840
Jacksonville, FL 56 3544 531
Minneapolis/5t Paul, MN 50 3525 733
Denver, CO 47 3510 486
Birmingham/Montgomery, AL 52 3408 503
Memphis, TN 52 3370 482
Las Vegas, NV 49 3332 832
Dallas/Ft Worth, TX 46 3277 643
Orlande, FL 51 3273 570
Los Angeles, CA 51 3265 1207
Phoenix/Tucson, AZ 48 3139 564
Raleigh/Greensboro, NC 50 3121 485
Miami/Ft Lauderdale, FL 48 3067 964
Hartford, CT/Springfield, MA 51 3053 663
Richmond/Norfolk, VA 48 3044 472
Chicago, IL 35 2919 542
New York, NY 43 2504 778
Atlanta, GA 41 2489 433
Sacramento, CA 40 2382 697
Boston, MA 43 2353 387
San Diego, CA 39 2242 651
Baltimore, MD/Washington, DC 36 1944