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A NOTE ON NOTICES OF APPEAL

A notice of appeal (“NOA”) is the document perfecting an appeal of a district court
judgment. Once the clerk dockets a timely NOA, the court of appeals acquires
exclusive authority over the matters encompassed by the appeal, while the district court
retains only those residual powers needed to enforce its judgment, supervise the record,
or decide issues truly collateral to the merits (such as costs or attorney fees). This
jurisdictional transfer rests on the principle that no two federal courts may exercise
authority over the same issue simultaneously.

Legal framework

The authority to take an appeal in a federal civil case rests on a combination of
statutory command and implementing rules. The basic right to appeal is granted by
28 U.S.C. § 2107.1 Section 2107 also establishes the deadline by which a notice of
appeal must be filed in the district court.?2 This deadline is jurisdictional. Failure to
comply with Section 2107’s time limits deprives the court of appeals of subject-matter
jurisdiction, and the appeal must be dismissed regardless of the equities or judicial
error in the district court.3

Federal Rules of Appellate Procedure 3 and 4 implement § 2107 by detailing how
and when an appeal must be taken. Rule 3 governs the form and content of the notice
itself,4 while Rule 4 specifies the deadline for filing and identifies the types of post-
judgment motions that toll that deadline if timely made.> Both rules integrate with
Federal Rule of Civil Procedure 58, which determines when a judgment is “entered”
and thus when the appeal clock begins.

Amendments to Rule 3, adopted in 2021, clarified several longstanding points of
appellate practice. These amendments formally adopt the merger rule, under which
interlocutory rulings merge into the final judgment and become appealable once that
judgment is entered.® At the same time, the amended rule permits an appellant to limit

1 28 U.S.C. § 2701(a) (providing that “no appeal shall bring any judgment, order or decree in
an action, suit or proceeding of a civil nature before a court of appeals for review unless notice of
appeal is filed”).

2 Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58 (1982) (“The filing of a notice
of appeal is an event of jurisdictional significance—it confers jurisdiction on the court of appeals and
divests the district court of its control over those aspects of the case involved in the appeal.”). For
deadlines in timing a notice of appeal, see infra Timing: When the Clock Starts and Stops.

3 Bowles v. Russell, 551 U.S. 205 (2007) (“Because Congress specifically limited the amount
of time by which district courts can extend the notice-of-appeal period in § 2107(c), that limitation
is more than a simple ‘claim-processing rule.” As we have long held, when an ‘appeal has not been
prosecuted in the manner directed, within the time limited by the acts of Congress, it must be
dismissed for want of jurisdiction.””) (quoting United States v. Curry, 47 U.S. 106, 113 (1848)).

4 Fed.R. App. P. 3.

> Id. Aa)(1).

6 Id. 3(c)(4); see, e.g., In re Westinghouse Sec. Litig., 90 F.3d 696, 706 (3d Cir. 1996).
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the scope of review by expressly designating only part of the judgment or order in the
notice of appeal.” Finally, the revised rule instructs courts to construe notices of appeal
liberally, directing them to excuse technical defects so long as the appellant’s intent to
appeal is clear.8 This interpretive rule mitigates the harsh consequences of minor
errors and reflects a longstanding policy favoring the resolution of appeals on the
merits.?

Timing: When the clock starts and stops

In most civil cases, a notice of appeal must be filed within thirty days after the clerk
enters the judgment or appealable order on the docket.!? When the United States or a
federal officer is a party, the deadline extends to sixty days.!! For these purposes, the
clerk “enters” the judgment only when the district court (1) files a separate document
that sets out the judgment under Federal Rule of Civil Procedure 58 and (2) records
that document on the civil docket.!2 By contrast, an immediately appealable
interlocutory order is typically regarded as “entered” when it is recorded on the civil
docket and does not require a separate document. 13

Certain post-judgment motions—including motions for a new trial, to amend the
judgment, or to alter or add findings—automatically toll the deadline. The time to
appeal restarts when the district court disposes of the motion. 14

The rules also permit a district court to grant one thirty-day extension for
“excusable neglect or good cause.”!5 In addition, if a party never receives notice that
judgment has been entered, under certain conditions, the district court may reopen the
appeal window for fourteen days after the date when its order to reopen is entered.16

T Id. 3(c)(6).

8 I1d. 3(c)(5), (7).

9 See Smith v. Barry, 502 U.S. 244, 248-49 (1992) (holding that a document not labeled a
notice of appeal can serve as an NOA if it satisfies Rule 3 and shows intent to appeal).

10" Fed. R. App. P. 4(a)(1)(A).

L1 14, 4(a)(1)(B).

12 1f the court omits the separate Rule 58 judgment, the appeal period does not start until the
earlier of (a) the clerk’s later entry of a Rule 58 judgment or (b) 150 days after the dispositive order
is docketed. See Fed. R. App. P. 4(a)(7)(A)(ii); Bankers Trust Co. v. Mallis, 435 U.S. 381, 384-85
(1978) (per curiam) (concluding that when the district court’s order plainly disposes of the entire case
and no party is prejudiced, the appellate court may treat that order and its docket entry as the final
judgment despite the absence of a separate Rule 58 document).

13 See Fed. R. Civ. P. 58 advisory committee note (2002).

14 Fed. R. App. P. 4(a)(4).

15 1d.4(a)(5).

16 Rule 4(a)(6) allows reopening only if the movant (i) did not receive notice of entry within
21 days, (ii) moves within the earlier of 180 days after entry or 14 days after actual notice, and
(iii) shows no party will be prejudiced. See Fed. R. App. P. 4(a)(6); Nunley v. City of L.A., 52 F.3d
792, 795-96 (9th Cir. 1995). The 180-day cap comes from 28 U.S.C. § 2107(c) and is jurisdictional,
e.g., Bourne v. Gardner, No. 18-1099, 2018 WL 11446388, at *1 (Ist Cir. Aug. 14, 2018)
[AUTHORITY], whereas the decision to reopen within that cap is left to the district court’s
discretion, e.g., McCants on behalf of Est. of Nix v. United States, No. 23-11308, 2023 WL 8253806,
at *1 (11th Cir. Nov. 29, 2023); Arai v. Am. Bryce Ranches Inc., 316 F.3d 1066, 1069 (9th Cir.
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However, the outer time limits set by Section 2107 are absolute. As the Supreme Court
emphasized in Bowles v. Russell,!7 a district court cannot extend the deadline even by
a single day beyond what the statute and Rule 4 expressly permit.18

Content requirements under Rule 3(c)

Under Federal Rule of Appellate Procedure 3(c)(1),!° the appellant must file a
notice of appeal that:

(1) identifies the appellant or appellants (group labels like “Plaintiffs-Appellants”

are acceptable only if they clearly include all parties who intend to appeal);20

(2) designates the judgment or appealable order being challenged; and

(3) names the court of appeals to which the appeal is taken.

An appellee may defend the judgment on any ground supported by the record—
even one the district court rejected or ignored—without filing a notice of cross-
appeal.2! But if the appellee seeks to enlarge its rights or lessen its adversary’s rights,
it must file its own notice of appeal.22

The Rule 3(c) elements are straightforward. The Federal Rules of Appellate
Procedure contain suggested templates in the Appendix of Forms to illustrate an
NOA’s simplicity.23

Filing procedures: How and where to file

A notice of appeal must be filed with the clerk of the district court, not the court of
appeals.24 Filing must be completed, not just mailed or prepared, by the applicable
deadline.25 Most district courts require electronic filing through the CM/ECF system,

2003); American Boat Co. v. Unknown Sunken Barge, 418 F.3d 910, 913 (8th Cir. 2005); Nunley v.
City of Los Angeles, 52 F.3d 792, 794 (9th Cir. 1995).

17551 U.S. 205, 214 (2007).

18 J4. at 214; see Hamer v. Neighborhood Hous. Servs. of Chicago, 583 U.S. 17, 19 (2017)
(holding that while the time limits set by Section 2107 are jurisdictional, the time limits prescribed
only in a court-made rule are not jurisdictional and subject to forfeiture if not properly raised by the
appellee).

19 Fed. R. App. P. 3(c)(1).

20 See Torres v. Oakland Scavenger Co., 487 U.S. 312, 317-18 (1988) (holding that failure to
name a party in the NOA is a jurisdictional defect that precludes appellate review for that party).

21 Morley Constr. Co. v. Md. Cas. Co., 300 U.S. 185, 191-92 (1937); accord El Paso Nat. Gas
Co. v. Neztsosie, 526 U.S. 473,479 (1999).

22 Morley, 300 U.S. at 191-92; accord Greenlaw v. United States, 554 U.S. 237, 244 (2008)
(reaffirming that a court of appeals “may not alter a judgment to benefit a nonappealing party”); see
Fed. R. App. P. 4(a)(3).

23 Id. App. of Forms, Forms 1A (Notice of Appeal to a Court of Appeals from a Judgment of a
District Court) & 1B (Notice of Appeal to a Court of Appeals from an Appealable Order of a District
Court) (eff. Dec. 1, 2021).

24 Id. 3(a)(1) (“An appeal permitted by law as of right from a district court to a court of appeals
may be taken only by filing a notice of appeal with the district clerk within the time allowed by
Rule 4.”); see also id. 4(d) (permitting transfer of misfiled notice from court of appeals to district
court).

25 1d. 3(a)(1).
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and parties must comply with all local formatting and service rules.26 The district
clerk, not the appellant, must send a copy of the notice of appeal to each party’s counsel
of record except for the appellant’s counsel.27 In most cases, the clerk’s service
obligation is satisfied when the CM/ECF system transmits a notice of electronic filing
to all counsel of record.28 The district clerk must also “promptly” send a copy of the
notice of appeal and the docket entries to the clerk of the court of appeals named in the
notice.2?

When filing the notice of appeal, the appellant must pay a single docketing fee—
currently $605—consisting of a $5 district-court filing fee30 and a $500 appellate
docketing fee.3! The district clerk collects the full amount, retains the district court
portion, and forwards the appellate portion, together with the notice, to the circuit
clerk.32 Parties filing separate notices of appeal each pay a separate fee, but parties
filing a joint notice of appeal pay only one fee.33

Next steps

Once the clerk of the court of appeals receives a copy of the notice of appeal from
the district clerk, the circuit clerk must docket the appeal under the title of the district-
court action and must identify the appellant.34 At this stage, the circuit clerk also
assigns an appellate docket number. Still, the appellant must perfect the appeal in the

26 See Fed. R. Civ. P. 5(d)(3) (requiring electronic filing in most civil cases); Fed. R. App. P.
25(a)(2)(B) (defining the time of filing for electronic submissions). Case Management/Electronic
Case Files (CM/ECF) is the federal judiciary’s nationwide electronic docketing and filing system,
administered by the Administrative Office of the United States Courts, that permits attorneys to file
pleadings online and automatically serve parties through notices of electronic filing (NEF). See
Administrative Office of the United States Courts, Electronic Filing (CM/ECF). Local rules govern
implementation of CM/ECF.

27 Fed. R. App. P. 3(d)(1) (providing “[t]he district clerk must serve notice of the filing of a
notice of appeal by sending a copy to each party's counsel of record—excluding the appellant's”).

28 See Fed. R. Civ. P. 5(b)(2)(E) (providing service of a document may be made “by filing it
with the court's electronic-filing system or sending it by other electronic means that the person
consented to in writing—in either of which events service is complete upon filing or sending”); Fed.
R. App. P. 25(c)(2) (slightly different articulation but same substance). In most districts, the clerk's
duty to “send a copy” under Rule 3(d)(1) is satisfied when the CM/ECF system transmits a notice of
electronic filing (NEF) to counsel of record. See, e.g., D.D.C. L.R. 5.4(b)(6) (“An attorney or pro se
party who obtains a CM/ECF password consents to electronic service of all documents, subsequent
to the original complaint, that are filed by electronic means pursuant to Fed. R. Civ. P. 5(b)(2)(E).”).

29 Id. 3(d)(1). The district clerk’s obligation to send the docket entries to the clerk of the court
of appeals is a continuing one. /d.

30 28 US.C. §1917.

31 See 28 U.S.C. § 1913 (authorizing the Judicial Conference of the United States to set court
fees and costs); Judicial Conference of the United States, Court of Appeals Miscellaneous Fee
Schedule § 1 (setting a fee of $600 for docketing a case on appeal or review or docketing any other
proceeding).

32 Fed. R. App. P. 3(e) (“Upon filing a notice of appeal, the appellant must pay the district clerk
all required fees. The district clerk receives the appellate docket fee on behalf of the court of appeals.).

33 Court of Appeals Miscellaneous Fee Schedule § 1, supra note 31.
34 Fed. R. App. P. 12(a).
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court of appeals by undertaking the following steps within 14 days after the notice is
filed:

@) File with the circuit clerk a representation statement naming the parties

that the attorney represents on the appeal.33

2) Either (a) file a transcript order form with the district clerk that specifies

the portions to be transcribed or (b) file a certificate that no transcript is
needed.3¢ If the appellant orders less than the entire transcript, within the
same 14-day window, the appellant must file a statement of the issues that
the appellant intends to present on the appeal and serve that statement,
together with the transcript order or certificate, on the appellee.37 Any
appellee that believes additional pages are necessary must place its own
order within 14 days after being served with the appellant’s form or
certificate.38

3) Do whatever else is necessary to enable the clerk to assemble and forward

the portions of the record designated by the appellant to the court of
appeals.39

4) If the appellant is a corporation, file a Rule 26.1 corporate disclosure

statement with the circuit clerk.40
A few circuits also require a short docketing or jurisdictional statement filed with the
circuit clerk under their local rules.4!

Once these ministerial filings are on the appellate docket, the circuit clerk issues
the briefing schedule. The Federal Rules of Appellate Procedure provide, in an
ordinary civil appeal, that the appellant must serve its opening brief 40 days after the
record is filed; the appellee then has 30 days to serve its answering brief; and the
appellant has 21 days to serve its reply brief.42 Briefing often deviates from this
schedule since courts of appeal are usually receptive to joint or unopposed motions to
alter the schedule. The Administrative Conference of the United States Courts reports
that the median time from filing the notice of appeal to the circuit court’s last opinion

35 Id. 12(b).

36 1d. 10(b)(1)-(2). Rule 10(a) defines the record on appeal: “The following items constitute the
record on appeal: (1) the original papers and exhibits filed in the district court; (2) the transcript of
proceedings, if any; and (3) a certified copy of the docket entries prepared by the district clerk.” Id.
10(a). Rule 11(a), however, directs the district clerk to forward to the circuit only the docket sheet
and those pleadings, exhibits, and transcripts that the parties designate (or that the court of appeals
later orders), leaving the balance of the Rule 10(a) record in the district court. See id. 11(a).

37 1d. 10(b)(3)(A).

38 1d. 10(b)(3)(B)-(C).

39 Id. 11(a).

40 1d. 26.1.

41 See, e.g.,2d Cir. R. 12.1(b)(1) (2025) (requiring a counseled appellant to file a “Civil Appeal
Pre-Argument Statement” (Form C) within 14 days after the notice of appeal); D.C. Cir. R. 12 (2024)
(requiring a docketing statement and provisional certificate soon after docketing).

42 Fed. R. App. P. 31(a)(1).
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or final order is 11.2 months.43 Among the courts with significant antitrust dockets,
the D.C. Circuit is one of the fastest, with a median time of 9.8 months, while the Ninth
Circuit is one of the longest, with a median time of 13.1 months.44

A merger agreement’s termination or “drop dead” is typically one year from the
signing of the agreement, often with an extension of an additional six months when the
merging parties anticipate a lengthy second request investigation and want to preserve
an option to litigate. However, even with aggressive second request compliance,
expedited litigation discovery, and a cooperative district judge, most transactions can
only barely proceed from signing to a final district court decision within 18 months.
As a result, when the district court enters a blocking injunction, the merging parties
rarely appeal. In the few cases when the merging parties do appeal, they almost always
file an immediate motion for expedited treatment of the appeal, typically requesting a
compressed briefing schedule, priority oral argument, and a final decision within six
months or less. Circuit courts, cognizant of the timing pressures the deals face,
frequently grant these motions, usually on or close to the schedules the merging parties
proposed. Even so, as the table below suggests, even with expedited treatment, the
merging parties voluntarily terminate their merger agreement and dismiss the appeal
soon after docketing.

43 ApMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE UNITED STATES COURTS
tbl. B-4A (U.S. Courts of Appeals—Median Times for Civil and Criminal Cases Terminated on the
Merits, by Circuit, During the 12-Month Period Ending September 30, 2023, for “Other Civil
Appels”) (Sept. 30, 2024).

4 1d.
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Appeals by Merging Parties after Injunction Entered
(Some examples)

Anthem/Cigna JetBlue/Spirit Tapestry/Capri

(D.C. Circuit)45 (First Circuit)4¢ | (Second Circuit)4’
Docketed Feb. 10, 2017 Jan. 23, 2024 Oct. 29, 2024
Opening brief On file Feb. 26, 2024 Nov. 20, 2024
Answering brief Mar. 13, 2017 Apr. 11,2024 Dec. 20, 2024
Reply brief Mar. 20, 2017 Apr. 25, 2024 Dec. 30, 2024
Oral argument Mar. 24, 2017 — —
Decision Apr. 28, 2017 — —
Time to disposition 2.5 months — —

Expedited treatment is usually less important when the merging parties prevail in
district court. Unless the district court or the court of appeals enters an injunction
pending appeal blocking the deal, the parties will close their transaction. Once the deal
is closed, there is no longer the timing pressure for expedited treatment.

45 See Order, United States v. Anthem, No. 17-5024 (D.C. Cir. Feb. 17, 2017) (resolving
emergency motion for expedited treatment and setting briefing and oral argument schedule); Opinion,
United States v. Anthem, Inc., No. 17-5024 (D.C. Cir. Apr. 28, 2017) (affirming grant of permanent
injunction).

46 See Order of the Court, United States v. JetBlue Airways Corp., No. 24-1092 (1st Cir. Feb.
2, 2024) (resolving defendants-appellants’ motion to expedite the appeal and “contemplate[ing]
argument during the court’s June sitting). On March 4, 2024, the parties terminated the merger
agreement and filed a motion for voluntary dismissal the next day. See Judgment, United States v.
JetBlue Airways Corp., No. 24-1092 (1st Cir. Mar. 5, 2024) (dismissing appeal).

47 See Order, FTC v. Tapestry, Inc., No. 24-2848 (2d Cir. Nov. 6, 2024) (resolving defendants-
appellants’ motion to expedite the appeal and observing “[t]he appeal shall be heard as soon as
practicable following completion of briefing). On Novermber 14, 2024, the parties terminated the
merger agreement and filed a motion for voluntary dismissal on November 20, 2024. See Mandate
FTC v. Tapestry, Inc., No. 24-2848 (2d Cir. Nov. 20, 2024).
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