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The Deal



Kroger and Albertsons Companies
Announce Definitive Merger roaer
Agreement *

NEWS PROVIDED BY
The Kroger Co. —
Oct 14,2022, 07:03 ET

Establishes National Footprint to Serve America with Fresh, Affordable Food for Everyone
Combines Two Companies with Shared Values to Unite Around Kroger's Purpose to Feed the Human Spirit

Accelerates Kroger's Go-to-Market Strategy and Positions Combined Company as a Premier Omnichannel Food

Retailer, Delivering Quality, Value, Convenience and Choice for Customers

Continuing Track Record of Investments Across Lowering Prices, Enhancing the Customer Experience, and

Increasing Associate Wages and Benefits
Strengthens Kroger's Value Creation Model to Drive Profitability and Enhance Shareholder Returns
Albertsons Companies Shareholders Expected to Receive Total Consideration Valued at $34.10 Per Share
Kroger to Host Conference Call at 8:30 a.m. ET Today, October 14, 2022

CINCINNATI and BOISE, Idaho, Oct. 14, 2022 /PRNewswire/ -- Kroger (NYSE: KR) and Albertsons Companies, Inc. (NYSE:
ACI) today announced that they have entered into a definitive agreement under which the companies will merge two
complementary organizations with iconic brands and deep roots in their local communities to establish a national
footprint and unite around Kroger's Purpose to Feed the Human Spirit. Through a family of well-known and trusted
supermarket banners, this combination will expand customer reach and improve proximity to deliver fresh and

affordable food to approximately 85 million households with a premier omnichannel experience.

Under the terms of the merger agreement, which has been unanimously approved by the board of directors of each
company, Kroger will acquire all of the outstanding shares of Albertsons Companies, Inc. ("Albertsons Cos.") common
and preferred stock (on an as converted basis) for an estimated total consideration of $34.10 per share, implying a total
enterprise value of approximately $24.6 billion, including the assumption of approximately $4.7 billion of Albertsons

Cos. net debt. Subject to the outcome of a store divestiture process, the cash component of the $34.10 per share 3



consideration may be reduced by the per share value of a newly created standalone public company ("SpinCo") that
Albertsons Cos. is prepared to spin off at closing in conjunction with the regulatory clearance process described
further in the Transaction Details below. As part of the transaction, Albertsons Cos. will pay a special cash dividend of
up to $4 billion to its shareholders. The cash component of the $34.10 per share consideration will be reduced by the
per share amount of the special cash dividend, which is expected to be approximately $6.85 per share. This cash
dividend will be payable on November 7, 2022, to shareholders of record as of the close of business on October 24,

2022.

The purchase price represents a premium of approximately 32.8% to the unaffected closing price of Albertsons Cos.

common stock on October 12, 2022, and 29.7% to the 30-day volume-weighted average price.

Together, Albertsons Cos. and Kroger currently employ more than 710,000 associates and operate a total of 4,996
stores, 66 distribution centers, 52 manufacturing plants, 3,972 pharmacies and 2,015 fuel centers. The combination
creates a premier seamless ecosystem across 48 states and the District of Columbia, providing customers with a best-
in-class shopping experience across both stores and digital channels. Both Kroger and Albertsons Cos. are anchored
by shared values focused on ensuring associates, customers and communities thrive. The combined company will

drive profitable growth and sustainable value for all stakeholders.

Kroger has a long track record of lowering prices, improving the customer experience and investing in its associates
and communities. Consistent with prior transactions, Kroger plans to invest in lowering prices for customers and
expects to reinvest approximately half a billion dollars of cost savings from synergies to reduce prices for customers.
An incremental $1.3 billion will also be invested into Albertsons Cos. stores to enhance the customer experience.
Kroger will also build on its recent investments in associate wages, training and benefits. Kroger has invested an
incremental $1.2 billion in associate compensation and benefits since 2018. The combined company expects to invest

$1 billion to continue raising associate wages and comprehensive benefits after close.

"We are bringing together two purpose-driven organizations to deliver superior value to customers, associates,
communities and shareholders," said Rodney McMullen, Kroger Chairman and Chief Executive Officer, who will
continue serving as Chairman and CEO of the combined company. "Albertsons Cos. brings a complementary
footprint and operates in several parts of the country with very few or no Kroger stores. This merger advances our
commitment to build a more equitable and sustainable food system by expanding our footprint into new
geographies to serve more of America with fresh and affordable food and accelerates our position as a more
compelling alternative to larger and non-union competitors. As a combined entity, we will be better positioned to
advance Kroger's successful go-to-market strategy by providing an incredible seamless shopping experience,
expanding Our Brands portfolio, and delivering personalized value and savings. We'll also be able to further enhance
technology and innovation, promote healthier lifestyles, extend our health care and pharmacy network and grow our
alternative profit businesses. We believe this transaction will lead to faster and more profitable growth and generate

greater returns for our shareholders."

Mr. McMullen added, "This transaction is a testament to the passion and commitment of both Albertsons Cos. and
Kroger associates. Supporting and investing in our associates is foundational to both of our organizations and will
continue to be a critical pillar of our success. Kroger has a track record of successful integrations that combine the

strengths of each company while maintaining and enhancing each organizations' distinctive banners and satoried



histories. As a combined company, we will build on our similar values to create a culture that embraces diversity,
equity and inclusion and fosters a best-in-class associate experience by enabling, supporting and empowering our
associates to unlock their full potential. Importantly, the merger secures union jobs and we will continue to work with
local unions across America to serve our communities. We look forward to bringing the Albertsons Cos. and Kroger

families together to create new and exciting career opportunities for associates."

"We have been on a transformational journey to evolve Albertsons Cos. into a modern and efficient omnichannel food
and drug retailer focused on building deep and lasting relationships with our customers and communities. | am
proud of what our 290,000 associates have accomplished, delivering top-tier performance while furthering our
purpose to bring people together around the joys of food and to inspire well-being. Today's announcement is a

testament to their success," said Vivek Sankaran, CEO of Albertsons Cos.

"At Albertsons Cos., we are guided by an ambition to create customers for life. Together with Kroger, our combined
iconic banners will be able to provide customers with even more value and greater access to fresh food and essential
pharmacy services. Given the similarities in the culture and values at Kroger and Albertsons Cos., | am confident that
the combination will also have a positive impact on our associates and the communities we are proud to serve. We

look forward to working together with Kroger to capture the compelling opportunities ahead."

"Today's announcement marks the successful outcome of the Board-led review of strategic alternatives Albertsons
Cos. announced in February," said Chan Galbato, Co-Chair of the Albertsons Cos. Board of Directors and Chief
Executive Officer of Cerberus Operations. "This transaction with Kroger provides substantial value to shareholders and
exciting opportunities for associates to be part of a combined organization with the ability to better support the lives

and health of millions of Americans."

Accelerates Kroger's Go-to-Market Strategy

The transaction is expected to advance Kroger's strategy of Leading with Fresh, Accelerating with Digital and will
enable the combined company to build on Kroger's go-to-market strategy that includes Fresh, Our Brands,
Personalization and Seamless. Kroger looks forward to bringing the best of Albertsons Cos. own omnichannel

capabilities to more customers to improve the shopping experience.



* Enables Kroger to Serve America with Fresher Food, Faster. Together, Kroger and Albertsons Cos. will have an
expanded network of stores and distribution centers, as well as a broader supplier base. Utilizing Kroger's End-to-
End Fresh initiative across a broader network will enable the combined company to optimize its supply chain to
deliver the freshest products from field to table to more customers more quickly. By bringing together Kroger's
Fresh for Everyone strategy and Albertsons Cos.' Customers for Life strategy, the combined company will expand

its portfolio of fresh products, extend shelf lives and accelerate the penetration of its Fresh portfolio.

¢ Creates Broader Selection of Our Brands Products to Offer Customers Higher Quality and Better Value. At a
time when people are increasingly shopping for groceries and eating at home, Kroger and Albertsons Cos. will
be better positioned to relieve the inflationary pressures facing shoppers with a combined portfolio of
approximately 34,000 total private label products across premium, natural and organic, and opening price point
brands. Kroger and Albertsons Cos. have strong track records of providing quality products at great value. The
combined company's innovation capabilities, increased manufacturing footprint and expanded national reach
will drive improved quality and efficiency allowing its Our Brands portfolio to accelerate growth and profitability

while remaining affordable and accessible to customers.

¢ Offers Customers Best-in-Class Personalized Experience. The combined company will be able to generate
stronger customer insights and offer improved tailor-made experiences. With a customer base of approximately
85 million households, the combined company will have one of the most comprehensive first-party data
repositories in the food and retail space and will be able to use Kroger's leading data science capabilities to
develop an even more compelling retail loyalty program. The combined company will provide an unmatched
customer experience by offering more relevant recommendations and promotions to save customers time and
money. More customers will benefit from Kroger's data analytics by receiving personalized recommendations for

healthier alternatives to products customers love as part of Kroger's Food as Medicine initiative.

¢ Delivers an Enhanced Seamless Customer Experience Requiring Zero Compromise. The combined company
will benefit from shared operational learnings across both large and small store formats, a more extensive and
efficient distribution network of customer fulfillment facilities and capabilities, and an expanded pickup
footprint. By bringing together Kroger and Albertsons Cos.' technology, infrastructure, and digital and delivery
service providers into a single seamless ecosystem, the combined company will be able to offer customers a
more personalized and convenient omnichannel experience including in-store shopping, enhanced pickup
capabilities, faster delivery times, and more capabilities to serve the customer anything, anytime, anywhere with

zero compromise on quality, selection and affordability.

¢ Powers Continued Progress Toward Shared ESG Initiatives. Both companies have ambitious sustainability
programs and a range of initiatives focused on responsible corporate stewardship, including those focused on
increasing workforce diversity and fighting food insecurity. By joining forces, the combined company will be
better positioned to advance a comprehensive ESG strategy focused on Kroger and Albertsons Cos.' shared
mission to support the communities they serve and pursue a more sustainable future. The addition of Albertsons
Cos.' sustainability program and resources will accelerate progress on Kroger's Zero Hunger | Zero Waste social

and environmental impact plan to create a more equitable and sustainable food system.

Strengthens Kroger's Value Creation Model To Deliver Enhanced Returns 8



¢ Grows Core Business to Power Value Creation Flywheel. The addition of Albertsons Cos.' portfolio expands
Kroger's core supermarket, fuel, and pharmacy businesses, bolstering the combined company's ability to drive
additional traffic into stores and digital channels. The increase in customer traffic and data will in turn power the
combined company's higher-growth, higher-margin alternative profit businesses to support continued
reinvestment in the business. On a combined basis, the companies delivered approximately $210 billion in

revenue, $3.3 billion in net earnings, and $11.6 billion of adjusted EBITDA in fiscal year 2021'.

¢ Expands National Reach to Accelerate Alternative Profit Businesses Like Retail Media. The combined
company will be able to reach an expanded national audience of approximately 85 million households
nationwide, fueling growth in alternative profit businesses such as Retail Media, Kroger Personal Finance, and
Customer Insights. With an expanded footprint and the addition of the recently launched Albertsons Cos. Media
Collective, Kroger will enhance its services to media clients and provide more targeted, sophisticated solutions.
The combined capabilities will accelerate the growth of Kroger's higher-margin revenue streams by extending

the portfolio of solutions and accelerating their respective growth.

* Provides Significant Synergies to Reinvest in Customer and Associate Benefits. The combined company
expects to achieve approximately $1 billion of annual run-rate synergies net of divestitures within the first four
years of combined operations with approximately 50% being achieved within the first two years following close.
The companies expect to achieve synergies largely through improved sourcing, optimization of manufacturing

and distribution networks, and technology investment amplification opportunities.

¢ Creates Path to Deliver Enhanced Total Shareholder Returns (TSR): The combination creates a more resilient
business model, with a devoted customer base and strong cash flows, that during the first four years post close is
expected to deliver TSR well above Kroger's standalone TSR model of 8 — 11%. Kroger expects the transaction to
be accretive to earnings in the first year following close, and double digit accretive to earnings by year four,
excluding one-time costs. Consistent with its long-term commitment to returning cash to shareholders, Kroger
intends to continue paying its quarterly dividend and expects to raise its dividend over time, subject to Board

approval, while managing free cash flow to reduce leverage.

Transaction Details

In connection with obtaining the requisite regulatory clearance necessary to consummate the transaction, Kroger
and Albertsons Cos. expect to make store divestitures. As described in the merger agreement and subject to the
outcome of the divestiture process, Albertsons Cos. is prepared to establish an Albertsons Cos. subsidiary (SpinCo).
SpinCo would be spun-off to Albertsons Cos. shareholders immediately prior to merger closing and operate as a
standalone public company. Kroger and Albertsons Cos. have agreed to work together to determine which stores
would comprise SpinCo, as well as the pro forma capitalization of SpinCo. The establishment of SpinCo, which is
estimated to comprise between 100 and 375 stores, would create a new, agile competitor with quality stores,
experienced management, operational flexibility, a strong balance sheet, and focused allocation of capital and
resources to provide customers with continued value and quality service and associates with ongoing compelling

career opportunities.



1 Based on combined results for each company's most recent fiscal year, respectively. Pro forma results as presented in this press release represent the combined Kroger and Albertsons Cos. FY
2021 results and are not intended to represent pro forma financials under Section 11 of Regulation S-X under the Securities Exchange Act of 1934, as amended. See the Appendix for a reconciliation

of historical non-GAAP measures.

Kroger and Albertsons Cos. will provide additional detail regarding SpinCo prior to closing.

The per share cash purchase price payable to Albertsons Cos. shareholders in the merger would be reduced by an
amount equal to (i) three times four-wall adjusted EBITDA for the stores contributed to SpinCo divided by the number
of Albertsons Cos. common shares (including common shares issuable upon conversion of Albertsons Cos.' preferred
stock) outstanding as of the record date for the spin-off plus (ii) the per share amount of a special pre-closing cash
dividend of up to $4 billion payable to Albertsons Cos. shareholders, which is expected to be approximately $6.85 per
share. This cash dividend is expected to be payable on November 7, 2022, to shareholders of record as of the close of

business on October 24, 2022.

Kroger has $17.4 billion of fully commmitted bridge financing in place from Citi and Wells Fargo. At closing, the
Company plans to fund the transaction using a combination of cash on hand and proceeds from new debt financing.
Kroger expects to continue to have a solid balance sheet supported by strong free cash flow of the combined

business.

Kroger has engaged with the rating agencies and is strongly committed to an investment grade credit rating. Kroger
has already paused its share repurchase program to prioritize de-leveraging following the merger to achieve its net

leverage target of 2.5x EBITDA in the first 18 — 24 months post close.

Following the close of the transaction, Rodney McMullen will continue to serve as Chairman and Chief Executive

Officer and Gary Millerchip will continue to serve as Chief Financial Officer of the combined company.

Timing and Approvals

Albertsons Cos. shareholders holding more than a majority of Albertsons Cos.! common stock have either delivered a
written consent or committed to delivering a written consent approving the transaction no later than October 18,
2022 and Albertsons Cos. shareholders holding more than a majority of Albertsons Cos.' preferred stock have already
approved the transaction. No further action by Albertsons Cos.' shareholders will be needed or solicited in connection

with the merger.

The transaction is expected to close in early 2024, subject to the receipt of required regulatory clearance and other
customary closing conditions, including receipt of clearance under the Hart-Scott-Rodino Antitrust Improvements

Act of 1976.

Kroger Conference Call

Kroger will host a conference call to discuss the transaction tomorrow, October 14, 2022 at 8:30 a.m. ET.



The conference call will broadcast online at ir.kroger.com. An on-demand replay of the webcast will be available at

approximately 1:00 p.m. ET on October 14, 2022.

Associated presentation materials and an infographic regarding the transaction will be available on the investor

relations section of each company's website as well as a joint transaction website www.KrogerAlbertsons.com.

Advisors

Citi and Wells Fargo Securities, LLC are serving as financial advisors and Weil, Gotshal & Manges LLP and Arnold &

Porter Kaye Scholer LLP are serving as legal counsel to Kroger.

Goldman Sachs & Co. LLC and Credit Suisse are serving as financial advisors and Jenner & Block LLP is serving as
corporate legal counsel and White & Case LLP and Debevoise & Plimpton LLP are serving as antitrust legal counsel to

Albertsons Cos.

About Kroger

At The Kroger Co. (NYSE: KR), we are Fresh for Everyone™ and dedicated to our Purpose: To Feed the Human Spirit®.
We are, across our family of companies, nearly half a million associates who serve over 11 million customers daily
through a seamless shopping experience under a variety of banner names. We are committed to creating

#ZeroHungerZeroWaste communities by 2025. To learn more about us, visit our newsroom and investor relations site.

About Albertsons Companies

Albertsons Companies is a leading food and drug retailer in the United States. As of June 18, 2022, Albertsons
Companies operated 2,273 retail food and drug stores with 1,720 pharmacies, 402 associated fuel centers, 22
dedicated distribution centers and 19 manufacturing facilities. Albertsons Companies operates stores across 34 states
and the District of Columbia with 24 banners including Albertsons Safeway, Vons, Jewel-Osco, Shaw's, Acme, Tom
Thumb, Randalls, United Supermarkets, Pavilions, Star Market, Haggen, Carrs, Kings Food Markets and Balducci's
Food Lovers Market. Albertsons Companies is committed to helping people across the country live better lives by
making a meaningful difference, neighborhood by neighborhood. In 2021, along with the Albertsons Companies
Foundation, the Company contributed nearly $200 million in food and financial support, including approximately $40

million through our Nourishing Neighbors Program to ensure those living in our communities have enough to eat.

This press release contains certain statements that constitute "forward-looking statements" within the meaning of
federal securities laws, including statements regarding the effects of the proposed transaction. These statements are
based on the assumptions and beliefs of Kroger and Albertsons Companies management in light of the information
currently available to them. Such statements are indicated by words or phrases such as "accelerate," "create,"
"committed," "confident," "continue," "deliver," "driving," "expect," "future," "guidance," "positioned," "strategy," "target,"

"synergies," "trends," and "will." Various uncertainties and other factors could cause actual results to differ materially
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from those contained in the forward-looking statements. These include the specific risk factors identified in "Risk
Factors" in each of Kroger's and Albertsons Companies' annual report on Form 10-K for the last fiscal year and any

subsequent filings, as well as the following:

the expected timing and likelihood of completion of the proposed transaction, including the timing, receipt and
terms and conditions of any required governmental and regulatory clearance of the proposed transaction; the impact
and terms and conditions of any potential divestitures and/or the separation of SpinCo; the occurrence of any event,
change or other circumstances that could give rise to the termination of the merger agreement; the outcome of any
legal proceedings that may be instituted against the parties and others following announcement of the merger
agreement and proposed transaction; the inability to consummate the proposed transaction due to the failure to
satisfy other conditions to complete the proposed transaction; risks that the proposed transaction disrupts current
plans and operations of Kroger and Albertsons Companies; the ability to identify and recognize the anticipated
benefits of the proposed transaction, including anticipated TSR, revenue and EBITDA expectations and synergies; the
amount of the costs, fees, expenses and charges related to the proposed transaction; and the ability of Kroger and
Albertsons Companies to successfully integrate their businesses and related operations; the ability of Kroger to
maintain an investment grade credit rating; risks related to the potential impact of general economic, political and
market factors on the companies or the proposed transaction. The ability of Kroger and Albertsons Companies to
achieve the goals for the proposed transaction may also be affected by their ability to manage the factors identified

above.

The forward-looking statements by Kroger and Albertsons Companies included in this press release speak only as of
the date the statements were made. Neither Kroger nor Albertsons Companies assumes the obligation to update the
information contained herein unless required by applicable law. Please refer to the reports and filings of Kroger and
Albertsons Companies with the Securities and Exchange Commission for a further discussion of the risks and

uncertainties that affect them and their respective businesses.

This press release also includes certain forward-looking non-GAAP financial measures, which Kroger and Albertsons
Companies management believe to be useful to investors and analysts. A reconciliation to historical non-GAAP
figures is provided in the Appendix below. Kroger and Albertsons Companies are unable to provide a full
reconciliation of the non-GAAP measures used in the forward-looking measures without unreasonable effort because
it is not possible to predict with a reasonable degree of certainty the information necessary to calculate such
measures on a GAAP basis because such information is dependent on future events that may be outside of Kroger's
and Albertsons Companies' control. The unavailable information could have a significant impact on Kroger's and

Albertsons Companies' GAAP financial results.

Additional Information About Albertsons Companies and Where to Find It

Albertsons Companies will prepare an information statement on Schedule 14C for its stockholders with respect to the
approval of the transaction referenced herein. When completed, the information statement will be mailed to
Albertsons Companies' stockholders. You may obtain copies of all documents filed by Albertsons Companies with the
SEC regarding this transaction, free of charge, at the SEC's website, www.sec.gov or from Albertsons Companies's

website www.albertsonscompanies.com/investors.
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Appendix: Pro Forma Adjusted EBITDA Reconciliations'

($ mm) Kroger Albertsons Pro Forma
FY 2021 Sales $137,888 $71,887  $209,775
($ mm) Kroger Albertsons Pro Forma
FY 2021 Net Income $1,655 $1,620 $3,275
($ mm) Kroger Albertsons Pro Forma

FY 2021 Adjusted EBITDA $7,185 $4,398 $11,583

Kroger ($ mm) FY 2021
Net earnings attributable to The Kroger Co. $1,655
LIFO charge (credit) 197
Depreciation and amortization 2,824
Interest expense 571
Income tax expense 385
Adjustment for pension plan withdrawal liabilities 449
Adjustment for company-sponsored pension plan settlement charges 87
Adjustment for loss (gain) on investments 821
Adjustment for Home Chef contingent consideration 66
Adjustment for transformation costs? 136
Other (6)
Adjusted EBITDA $7,185
Albertsons ($ mm) FY 2021
Net Income $1,620
(Gain) loss on interest rate and commodity hedges, net (23)
Facility closures and transformation® 57
Acquisition and integration costs* 9
Equity-based compensation expense 101
Gain on property dispositions and impairment losses, net (15)
LIFO expense 115
Government-mandated incremental COVID-19 pandemic related pay® 58
Amortization of debt discount and deferred financing costs 23
Loss on debt extinguishment 4
Amortization of intangible assets resulting from acquisitions 49
Combined Plan and UFCW National Fund withdrawal® (106)
Miscellaneous adjustments’ (63)
Tax impact of adjustments to Adjusted net income (46)
Adjusted Net Income $1,781
Tax impact of adjustments to Adjusted net income 46
Income tax expense 480
Amortization of debt discount and deferred financing costs (23)
Interest expense, net 482
Amortization of intangible assets resulting from acquisitions (49)
Depreciation and amortization 1,681
Adjusted EBITDA $4,398




1 Pro forma results presented in this presentation represent the combined Kroger and Albertsons FY 2021 results and are not intended to represent pro forma financials under Section 11 of
Regulation S-X under the Securities Exchange Act of 1934, as amended.

2 Transformation costs primarily include costs related to store and business closure costs and third party professional consulting fees associated with business transformation and cost saving
initiatives.

3 Includes costs related to closures of operating facilities and third-party consulting fees related to strategic priorities and associated business transformation.

4 Related to conversion activities and related costs associated with integrating acquired businesses. Also includes expenses related to management fees paid in prior fiscal years in connection with
acquisition and financing activities.

5 Represents incremental pay that is legislatively required in certain municipalities in which Albertsons operates.

6 Related to the Combined Plan during the fourth quarter of fiscal 2021.

7 Miscellaneous adjustments include non-cash lease-related adjustments, lease and lease-related costs for surplus and closed stores, net realized and unrealized gain on non-operating investments,

certain legal and regulatory accruals and settlements, net and other (primarily includes adjustments for pension settliement gain, unconsolidated equity investments and certain contract terminations).

SOURCE The Kroger Co.
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Safe Harbor

This presentation contains certain statements that constitute “forward-looking statements” within the meaning of federal securities laws, including
statements regarding the effects of the proposed transaction. These statements are based on the assumptions and beliefs of Kroger and Albertsons
management in light of the information currently available to them. Such statements are indicated by words or phrases such as “accelerate,” “create,”
“‘committed,” “confident,” “continue,” “deliver,” “driving,” “expect,” “future,” “guidance,” “positioned,” “strategy,” “target,” “synergies,” “trends,” and “will.”
Various uncertainties and other factors could cause actual results to differ materially from those contained in the forward-looking statements. These
include the specific risk factors identified in “Risk Factors” in each of Kroger’s and Albertson’s annual report on Form 10-K for the last fiscal year and any
subsequent filings, as well as the following: the expected timing and likelihood of completion of the proposed transaction, including the timing, receipt and
terms and conditions of any required governmental and regulatory clearance of the proposed transaction; the impact and terms and conditions of any
potential divestitures and/or the separation of SpinCo; the occurrence of any event, change or other circumstances that could give rise to the termination
of the merger agreement; the outcome of any legal proceedings that may be instituted against the parties and others following announcement of the
merger agreement and proposed transaction; the inability to consummate the proposed transaction due to the failure to satisfy other conditions to
complete the proposed transaction; risks that the proposed transaction disrupts current plans and operations of Kroger and Albertsons; the ability to
identify and recognize the anticipated benefits of the proposed transaction, including anticipated TSR, revenue and EBITDA expectations and synergies;
the amount of the costs, fees, expenses and charges related to the proposed transaction; and the ability of Kroger and Albertsons to successfully integrate
their businesses and related operations; the ability of Kroger to maintain an investment grade credit rating; risks related to the potential impact of general
economic, political and market factors on the companies or the proposed transaction. The ability of Kroger and Albertsons to achieve the goals for the
proposed transaction may also be affected by their ability to manage the factors identified above. The forward-looking statements by Kroger and
Albertsons included in this presentation speak only as of the date the statements were made. Neither Kroger nor Albertsons assumes the obligation to
update the information contained herein unless required by applicable law. Please refer to the reports and filings of Kroger and Albertsons with the
Securities and Exchange Commission for a further discussion of the risks and uncertainties that affect them and their respective businesses.
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This presentation also includes certain forward-looking non-GAAP financial measures, which Kroger and Albertsons management believe to be useful to
investors and analysts. A reconciliation to historical non-GAAP figures is provided in the Appendix below. Kroger and Albertsons are unable to provide a
full reconciliation of the non-GAAP measures used in the forward-looking measures without unreasonable effort because it is not possible to predict with a
reasonable degree of certainty the information necessary to calculate such measures on a GAAP basis because such information is dependent on future
events that may be outside of Kroger’s and Albertson’s control. The unavailable information could have a significant impact on Kroger’s and Albertson’s
GAARP financial results.

Albensons
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Agenda

1 Transaction Overview

2 Accelerating Kroger’s Go-to-Market Strategy

3 Strengthening Kroger’s Value Creation Model

4  Financial Details
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A Compelling Combination for All Stakeholders

Customers

Associates

Communities

Shareholders

\wy I(Raer \ y o

Albertsons

Companies

Enables combined company to serve America with fresher food, faster

Creates broader selection of Our Brands products to offer customers higher quality and better value
Offers customers best-in-class personalized experience

Delivers an enhanced seamless customer experience requiring zero compromise

Shared company culture and values to create best-in-class associate experience
Creates new and exciting career opportunities for associates
Secures union jobs; continuing to work with local unions across America to serve our communities

Unites two purpose-driven companies to Feed the Human Spirit
Shared mission to uplift communities and create a more equitable and sustainable food system

Accelerates Kroger’s go-to-market strategy
Grows higher-margin alternative profit businesses
Strengthens value creation model to drive profitability and deliver enhanced total shareholder returns



Continuing Track Record of Investing in
Customers, Communities and Associates

Post closing, Kroger will invest approximately...

@ =

S500M $1.3B S1B

to continue raising

to lower prices® into Albertsons stores to :
enhance customer associate wages &
experience comprehensive benefits

bertsons
Companies

p (1) Expects to reinvest cost savings from synergies to reduce prices for customers




Transaction Overview

Consideration

Enhanced Financial
Performance and
Value Creation

Financing

Capital
Allocation

Leadership

Path to Close

\uy I(B\Ser ‘

Kroger will acquire all outstanding shares of Albertsons for estimated total consideration of $34.10 per share in cash, subject to certain per share reductions

Implies total enterprise value of ~$24.6B, including assumption of ~$4.7B of Albertson’s net debt

Represents 32.8% premium to unaffected closing price of Albertson’s common stock on October 12, 2022 and 29.7% to 30-day VWAP

Albertsons will pay a special cash dividend of up to $4 billion to its shareholders, which is expected to be approximately $6.85 per share and will reduce purchase price commensurately

Delivered combined ~$210B revenue, $11.6B of adjusted EBITDA and $3.3 billion in net earnings in FY 2021

Expected average TSR well above Kroger standalone model of 8-11% in the first four years following close

Accretive to earnings in the first year following close and double digit accretive to earnings by year four, excluding one-time costs

Expects to achieve $1B annual run-rate synergies net of divestitures within first four years post-close; approximately 50% achieved within first two years post-close

Kroger will fund transaction with cash on hand and proceeds from new debt financing
Albertson’s existing bonds will roll into pro forma capital structure and rank pari passu with Kroger’s bonds
Engaged with rating agencies and strongly committed to current investment grade credit rating

Will continue to invest in high return projects that support strategy
Intend to continue paying quarterly dividend and expect to raise dividend over time, subject to Board approval
Prioritizing de-leveraging to achieve 2.5x EBITDA net leverage target in first 18 — 24 months post close; repurchase program has been paused until net leverage target achieved

Rodney McMullen, Chairman and CEO of Kroger, will be Chairman and CEO of combined company
Gary Millerchip, SVP and CFO will continue his role in the combined company

Transaction subject to required regulatory approvals and other customary closing conditions
Targeted close in early 2024
Transaction approved by Albertsons shareholders holding a majority of outstanding common and preferred stock

Merger agreement contemplates some store divestitures may be accomplished through establishment of Albertsons subsidiary to be spun-off to Albertsons shareholders immediately prior to
close, that would operate as standalone public company; SpinCo would be a new, agile competitor with quality stores, experienced management, operational flexibility, a strong balance
sheet, and focused capital allocation and resources to provide customers with continued value and quality service and associates with ongoing compelling career opportunities; would
comprise minimum of 100 stores and up to 375 stores

Albettsons

) Companies| Note: Pro forma results as presented in this slide represent the combined Kroger and Albertsons FY 2021 results and are not intended to represent pro 6
forma financials under Section 11 of Regulation S-X under the Securities Exchange Act of 1934, as amended. See Appendix for reconciliation of
historical non-GAAP measures.



2,273

store locations

1,720

in-store pharmacies

~$728B

sales in FY 2021

31M

registered
loyalty members

402

fuel centers

~$15B

Own Brands Portfolio

+263%

two-year digital
sales growth
in FY 2021

~290K

associates

Trusted Iconic Banners With Track Record of Operating Excellence

21



Complementary National Footprint with Iconic and Trusted
Supermarket Banners
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Accelerates Go-to-Market Strategy Through Complementary
Priorities, Assets, and Expertise

Enables Kroger to
serve more of
America with fresher
food, faster

Offers unmatched
personalized experience,
offering more relevant
recommendations and
promotions to save
customers time and money

Creates broader selection
of Our Brands products to
offer customers higher
guality and better value

‘e Kroger | LN

Delivers an enhanced
seamless customer
experience requiring
Zzero compromise



Kroger Capabilities

wirdger +  AANmmimm

Broader supplier base & national and
local networks enable fresher products
to reach more customers faster

Enhanced assortment
& signature items

Accelerates penetration of
Fresh portfolio

24



: Expanding Portfolio to Deliver Greater Value

and Quality

wrldger A8
o;ganics
open
nature
~
simple
truth
Lucerne
HOME CHEF

‘Wﬁ Stq't“f‘;,)

ertsons

W@Jgr ‘ LN

Companies (1) Reflects FY 2021A sales for Kroger and Albertsons.

Combined capabilities will accelerate
growth and profitability

~343B

Our Brands Portfolio®

Combined portfolio of ~34,000 total
private label products

One of the Largest
CPG Companies
in the U.S

Tremendous opportunities for growth

1,520

Combined New

Products in 2021
Launched combined ~300 products in Q1 2022

52

Manufacturing Plants
Supporting innovation in combined portfolio

11



: Data, Personalization and Loyalty Program

Benefit Customers

Loyalty & core retail growth:

~85 million households

One of the most comprehensive first-
party data repositories in the food and
retail space

Compelling retail loyalty program

More relevant recommendations and
promotions across price points

Promotes healthier lifestyles

Unmatched personalized experience
saves customers time and money

ertsons

Companies

W@Jgr ‘ LN
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96% of transactions
== linked to a specific
household with
personalized

Stronger data engagement
& analytics and offers
boost.

Expanded loyalty
proposition with paid
membership

= A Albertsons

Companies

fo@

31 million loyalty members

Free delivery and exclusive
perks with paid
membership

12



Seamless: Serving Customers Anything, Anytime, Anywhere

Expanded Omnichannel Customer Experience

2(3 Fresh Products & z;g#i Stores, Pickup, As Fast as 30 Personalized
Meal Solutions / Delivery Minutes ) Recommendations /
Assortment umnj Offers

Fulfillment capabilities combining stores and FCs

2 5 Fulfilment Centers
6 Kroger Automated Fulfillment Centers
12  Kroger Spokes

7 Albertsons’ Automated Micro-
Fulfilment Centers

k‘!l(r\oder | LN\ bertsons
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Associates Enable -

(P o B 4

e/ =

our Success ™S . & @ C
ads Pwyza _ W e

| o . Wages . S Benefits B .
nvesting in associates Y ok T

since 2018, Kroger has invested an
incremental $1.2B in compensation and
benefits

Cultivating an exciting culture
embracing diversity, equity and inclusion E:D::D

%

Best-in-class associate experience We||-Being Advancement

enabling, supporting and empowering
associates to unlock their full potential

Creating new career opportunities =
for associates <

)
Securing union jobs £; e > A\

\'l

continuing to work with local unions
across America to serve our
communities

Training

§ Simplify Work

\erlrdger | AN RETENTION & ENGAGEMENT 1




Sustainability is a Longstanding Priority

sor CH4
3) ™
e .
- @
: S
K &
GQTSONS co
People Systems Planet
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Expanded Network Enables Accelerated Profitable

Growth and Value Creation
~328B

Our Brands Portfolio

9th largest U.S. CPG brand portfolio
Four distinct billion-dollar plus brands

~>34B

Fresh Sales
15.6% growth over 2019

*420K

Associates

Make Kroger a place where customers love to shop

*2,700

Stores

+2,200 pharmacies
+1,600 fuel centers

60M

Households Nationwide

Bl"tSOS’

Companies

Wl(r%der ‘ LN

Note: Reflects FY 2021A metrics for Kroger and Albertsons

(1) Current combined store, pharmacy and fuel center count.

Albertsons
Y O

~543B

Our Brands Portfolio
One of the largest CPG in the U.S.

\er I&B&er
4,996

Stores

3,972 pharmacies
2,015 fuel centers

~85M

Households Nationwide

Expanded customer base nationwide

~359B

Fresh Sales

Accelerated growth of fresh portfolio

*710K

Associates

Key component of combined success

16



Strengthens Our Value Creation Flywheel

TRAFFIC & REVENUE

DATA & TRAFFIC

\wy IG%Jer ‘ L\ bertsons
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Expanded National Reach Accelerates Alternative Profit
Businesses

Compames

+S1B ~31.5B ~85M

Annual Alternative Households
Annual Alternative Profits Profits Opportunity

Kroger Today \Jl(\oaer + { Albertsons

v Providing most relevant data assets for insight and media activation monetization

v' Enhancing services to media clients to provide more targeted, sophisticated

60 M solutions

Households v Fueling growth in Retail Media, Kroger Personal Finance, and Customer Insights

96% of transactions tethered to a loyalty card . : ; . :
v' Driving higher-margin alternative profit revenue streams

& | ALBERTSONS

= KROGER

POWERED BY: JAST Insights i
T °

‘e Kroger | LN 3




Significant Synergy Opportunities

j Sourcing & Goods Not For Resale

~$1 B ~50% ] Technology

estimated annual run-rate achieved within first two
synergies net of years post-close —
divestitures within first four j Supply Chain & Manufacturing

years post-close

|

/[ General & Administrative Costs

<

\uy K%Jer oy



Compelling Value Creation Opportunity

- On a combined basis, delivered approximately $210
billion in revenue, $11.6 billion of adjusted EBITDA,
and $3.3 billion in net earnings in fiscal year 2021

_ o Expects to deliver
- Expects to be accretive to earnings in first full-year :
post-closew TSR well above Kroger's
standalone 8 — 11% during first

four years post-close

- Expects to be double digit accretive by year four®

- Continue strong free cash flow generation; 30%
accretive to total annual free cash flow by year four

. @ EPS Accretion excludes one-time costs
ertSons’
Companies Note: Pro forma results as presented in this slide represent the combined Kroger and Albertsons FY 2021 results and are not intended to represent pro
forma financials under Section 11 of Regulation S-X under the Securities Exchange Act of 1934, as amended. See Appendix for reconciliation of
historical non-GAAP measures.

W@Jgr ‘ LN
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Financing Capital Allocation

Kroger has $17.4B bridge commitment from Citi and Wells Fargo Will continue to invest in business through high return
projects that support go-to-market strategy

Will fund transaction through cash and proceeds from new debt
financing Will continue to pay quarterly dividend and expect to increase
dividend over time, subject to Board approval

Plan to hedge interest rate risk on new debt issuance
Have already paused share repurchase program to prioritize
Existing Albertsons bonds will roll into pro forma capital structure de-leveraging

and rank pari passu with Kroger bonds
Expects to achieve 2.5x net debt to EBITDA leverage ratio
Engaged with rating agencies and strongly committed to current within first 18-24 months post-close

investment grade credit rating




Investment Thesis

5
Accelerated Go-To- Proven Value Strong Balance Sheet &
Market Strategy™ Creation Model Resilient Free Cash Flow

+ ~$59B Fresh Sales + Combined TSR well above * Resilient financial model in a
_ Kroger’s standalone TSR Model variety of operating and
* Best-in-Class Data on ~85M of 8 — 11% in first four years economic environments
Households post-close
_ » Strong Free Cash Flow; 30%
* ~$43B Our Brands Business — Annual run-rate synergy savings accretive to total annual Free
of $1B within first four years of
° S|gn|f|cant D|g|tal BUSineSS, combined operations 4 CaSh FIOW by year four
>$128 ~ High Growth, Margin Accretive * Investment Grade Debt Rating

Alternative Profits

 Disciplined Capital Investments

* Increasing dividend over time,
subject to board approval

under the Securities Exchange Act of 1934, as amended. 22

\7\/
w @o&er (1) Pro forma results as presented represent the combined Kroger and Albertsons FY 2021 results and are not intended to represent pro forma financials under Section 11 of Regulation S-X
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A Compelling Combination for All Stakeholders

Customers

Associates

Communities

Shareholders

\wy I(Raer \ y o

Albertsons

Companies

Enables combined company to serve America with fresher food, faster

Creates broader selection of Our Brands products to offer customers higher quality and better value
Offers customers best-in-class personalized experience

Delivers an enhanced seamless customer experience requiring zero compromise

Shared company culture and values to create best-in-class associate experience
Creates new and exciting career opportunities for associates
Secures union jobs; continuing to work with local unions across America to serve our communities

Unites two purpose-driven companies to Feed the Human Spirit
Shared mission to uplift communities and create a more equitable and sustainable food system

Accelerates Kroger’s go-to-market strategy
Grows higher-margin alternative profit businesses
Strengthens value creation model to drive profitability and deliver enhanced total shareholder returns

23
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Appendix
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Pro Forma Adjusted EBITDA Reconciliations(!)

($ mm) Kroger Albertsons Pro Forma Albertsons ($ mm) FY 2021
FY 2021 Sales $137,888 $71,887 $209,775 Net Income $1.620
($ mm) Kroger Albertsons Pro Eorma (Ga!r?) loss on interest rate and cpm(r;;odlty hedges, net (23)
Facility closures and transformation 57
FY 2021 Net Income $1,655 $1.620 $3.275 Acquisition and integration costs @ 9
($ mm) Kroger Albertsons Pro Forma Equity-based compensation expense 101
FY 2021 Adjusted EBITDA $7,185 $4,398 $11,583 Gain on property dispositions and impairment losses, net (15)
LIFO expense 115
Kroger ($ mm) FY 2021 Government-mandated incremental COVID-19 pandemic related pay® 58
Net earnings attributable to The Kroger Co. $1.655 Amortization ofdfabto!iscount and deferred financing costs 23
LIFO charge (credit) 197 Loss 9” (?Iebt e>_<t|ngw.shment : A, 4
. L Amortization of intangible assets resulting from acquisitions 49
Depreciation and amortization 2,824 Combined Plan and UFCW National Fund withdrawal® (106)
Interest expense o571 Miscellaneous adjustments”) (63)
Income tax expense 385 Taximpact of adjustments to Adjusted netincome (46)
Adjustment for pension plan withdrawal liabilities 449 Adjusted Net Income $1,781
Adjustment for company-sponsored pension plan settlement charges 87 Taximpact of adjustments to Adjusted netincome 46
Adjustment for loss (gain) on investments 821 Income taxexpense 480
Adjustment for Home Chef contingent consideration 66 Amortization of debt discount and deferred financing costs (23)
- : @ Interest expense, net 482
Adjustment for transformation costs 136 Amortization of intangible assets resulting from acquisitions (49)
Other (6) Depreciation and amortization 1,681
Adjusted EBITDA $7,185 Adjusted EBITDA $4,398
@ Pro forma results presented in this presentation represent the combined Kroger and Albertsons FY 2021 results and are not intended to represent pro forma financials under Section 11 of Regulation S-X under the Securities Exchange Act of 1934, as amended.
7)) Transformation costs primarily include costs related to store and business closure costs and third party professional consulting fees associated with business transformation and cost saving initiatives.
\J I('\ Albettsm\s {8 Relatd 1o camersion s s Biaif coms a5sodieied Wil Weryai] accurie alsbsta Ao e et 1Pl e i e ST PR S S c. 0  S0 doa
roger ‘ MEEIINE ) noac e Comad o e oo s e g e I Aberiars e
%) Miscellaneous adjustments include non-cash lease-related adjustments, lease and lease-related costs for surplus and closed stores, net realized and unrealized gain on non-operating investments, certain legal and regulatory accruals and settlements, net and other (primarily includes adjustments for

pension settlement gain, unconsolidated equity investments and certain contract terminations).



Customer FAQ

What was announced?

On October 14, 2022, Kroger entered into an agreement to merge with Albertsons Companies,
establishing a national footprint to serve America with fresh, affordable food. The transaction will
combine two complementary organizations with iconic brands and deep roots in their local
communities, to expand customer reach to provide fresher products to customers more quickly and
efficiently. We are excited about what this announcement means for our associates, customers and
communities.

Who is Albertsons Companies?

Albertsons Companies is a food and drug retailer in the United States, operating over 2,000 retail
food and drug stores with 1,720 pharmacies, 402 associated fuel centers, 22 dedicated distribution
centers and 19 manufacturing facilities. Albertsons Cos. operates stores across 34 states and the
District of Columbia with 24 banners including Albertsons, Safeway, Vons, Jewel-Osco, Shaw's,
Acme, Tom Thumb, Randalls, United Supermarkets, Pavilions, Star Market, Haggen, Carrs, Kings
Food Markets and Balducci's Food Lovers Market. Importantly, Albertsons Cos. shares our passion
for delivering high-quality products and great value to customers.

What does this announcement mean for customers?

As a combined company, we will be able to serve even more customers across the country with
fresh, affordable food. We will be better positioned to provide our customers with the products and
services they love anytime and anywhere with a more personalized and convenient omnichannel
experience including in-store shopping, enhanced pickup capabilities, faster delivery times and
stronger digital capabilities. We will also bring our customers a broader selection of the trusted
supermarket banners and private label brands spanning all grocery categories, offering high-quality
products at great values. In addition, we will build on our long track record of lowering prices and
improving the customer experience. We plan to invest approximately S500 million to reduce prices
for customers and $1.3 billion into Albertsons Companies stores to enhance the customer
experience following the close of the transaction.

Will there be any changes to my local Kroger stores as a result of the transaction?

Our stores are open and serving our customers and communities as we always have. Importantly,
until the transaction closes, which we expect to occur in early 2024, subject to the receipt of
required regulatory clearance and customary closing conditions, Kroger and Albertsons Companies
will remain separate, independent companies. This means that we are operating as usual, and
customers should expect no changes as a result of the transaction process.

Will there be any changes to the brands and products you offer?

We do not expect any changes to the brands or products we offer as a result of the transaction
process. This means customers can expect us to provide the same brands and products they love.
Following the close of the transaction, we expect to be able to provide customers with an even
wider selection of brands and fresh, high-quality products at great values.
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Customer FAQ

What was announced?

On October 14, 2022, Kroger entered into an agreement to merge with Albertsons Companies,
establishing a national footprint to serve America with fresh, affordable food. The transaction will
combine two complementary organizations with iconic brands and deep roots in their local
communities, to expand customer reach to provide fresher products to customers more quickly and
efficiently. We are excited about what this announcement means for our associates, customers and
communities.

Who is Albertsons Companies?

Albertsons Companies is a food and drug retailer in the United States, operating over 2,000 retail
food and drug stores with 1,720 pharmacies, 402 associated fuel centers, 22 dedicated distribution
centers and 19 manufacturing facilities. Albertsons Cos. operates stores across 34 states and the
District of Columbia with 24 banners including Albertsons, Safeway, Vons, Jewel-Osco, Shaw's,
Acme, Tom Thumb, Randalls, United Supermarkets, Pavilions, Star Market, Haggen, Carrs, Kings
Food Markets and Balducci's Food Lovers Market. Importantly, Albertsons Cos. shares our passion
for delivering high-quality products and great value to customers.

What does this announcement mean for customers?

As a combined company, we will be able to serve even more customers across the country with
fresh, affordable food. We will be better positioned to provide our customers with the products and
services they love anytime and anywhere with a more personalized and convenient omnichannel
experience including in-store shopping, enhanced pickup capabilities, faster delivery times and
stronger digital capabilities. We will also bring our customers a broader selection of the trusted
supermarket banners and private label brands spanning all grocery categories, offering high-quality
products at great values. In addition, we will build on our long track record of lowering prices and
improving the customer experience. We plan to invest approximately S500 million to reduce prices
for customers and $1.3 billion into Albertsons Companies stores to enhance the customer
experience following the close of the transaction.

Will there be any changes to my local Kroger stores as a result of the transaction?

Our stores are open and serving our customers and communities as we always have. Importantly,
until the transaction closes, which we expect to occur in early 2024, subject to the receipt of
required regulatory clearance and customary closing conditions, Kroger and Albertsons Companies
will remain separate, independent companies. This means that we are operating as usual, and
customers should expect no changes as a result of the transaction process.

Will there be any changes to the brands and products you offer?

We do not expect any changes to the brands or products we offer as a result of the transaction
process. This means customers can expect us to provide the same brands and products they love.
Following the close of the transaction, we expect to be able to provide customers with an even
wider selection of brands and fresh, high-quality products at great values.
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6. Will there be changes to customer programs, including Fuel Points, Boost and the Kroger Credit
Card?
We are continuing to offer our typical savings and promotions. This includes our Fuel Points
program, Boost Membership, credit card, coupons, savings, and other loyalty programs. We are also
selling and honoring gift cards as we always have. We encourage you to continue earning and using
your points at our stores, fuel centers, pharmacies as well as online. In fact, as a combined company,
we will provide an unmatched personalized experience by offering more relevant recommendations
and promotions to save customers time and money.

7. Willl be able to use my Kroger customer programs at Albertsons Companies stores?
Until the transaction is completed, which we expect to occur in early 2024, subject to the receipt of
required regulatory clearance and customary closing conditions, Kroger and Albertsons Companies
will remain separate, independent companies. This means that your Kroger and Albertsons Cos.
customer programs remain separate, and you cannot use your Kroger customer program at
Albertsons Cos. stores or on their digital platforms. We will provide details on the exciting benefits
this transaction will provide to our loyalty customers as we get closer to the close of the transaction.

8. When is the transaction expected to be completed?
The transaction is expected to be completed in early 2024, subject to required regulatory clearance
and other customary closing conditions.

Forward Looking Statements

This communication contains certain statements that constitute “forward-looking statements” within
the meaning of federal securities laws, including statements regarding the effects of the proposed
transaction. These statements are based on the assumptions and beliefs of Kroger management in light
of the information currently available to them. Such statements are indicated by words or phrases such
as “accelerate,” “create,” “committed,” “confident,” “continue,” “deliver,” “driving,” “expect,” “future,”
“guidance,” “positioned,” “strategy,” “target,” “synergies,” “trends,” and “will.” Various uncertainties
and other factors could cause actual results to differ materially from those contained in the forward-
looking statements. These include the specific risk factors identified in “Risk Factors” in Kroger’s annual
report on Form 10-K for the last fiscal year and any subsequent filings, as well as the following: the
expected timing and likelihood of completion of the proposed transaction, including the timing, receipt
and terms and conditions of any required governmental and regulatory clearance of the proposed
transaction; the impact and terms and conditions of any potential divestitures and/or the separation of
SpinCo; the occurrence of any event, change or other circumstances that could give rise to the
termination of the merger agreement; the outcome of any legal proceedings that may be instituted
against the parties and others following announcement of the merger agreement and proposed
transaction; the inability to consummate the proposed transaction due to the failure to satisfy other
conditions to complete the proposed transaction; risks that the proposed transaction disrupts current
plans and operations of Kroger; the ability to identify and recognize the anticipated benefits of the
proposed transaction, including anticipated TSR, revenue and EBITDA expectations and synergies; the
amount of the costs, fees, expenses and charges related to the proposed transaction; and the ability of
Kroger and Albertsons Companies to successfully integrate their businesses and related operations; the
ability of Kroger to maintain an investment grade credit rating; risks related to the potential impact of
general economic, political and market factors on the companies or the proposed transaction. The
ability of Kroger to achieve the goals for the proposed transaction may also be affected by our ability to

” u ” o« ” u
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manage the factors identified above. The forward-looking statements by Kroger included in this
communication speak only as of the date the statements were made. Kroger assumes no obligation to
update the information contained herein unless required by applicable law. Please refer to Kroger’s
reports and filings with the Securities and Exchange Commission for a further discussion of these risks
and uncertainties.
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Customer FAQ

What was announced?

On October 14, 2022, Kroger entered into an agreement to merge with Albertsons Companies,
establishing a national footprint to serve America with fresh, affordable food. The transaction will
combine two complementary organizations with iconic brands and deep roots in their local
communities, to expand customer reach to provide fresher products to customers more quickly and
efficiently. We are excited about what this announcement means for our associates, customers and
communities.

Who is Albertsons Companies?

Albertsons Companies is a food and drug retailer in the United States, operating over 2,000 retail
food and drug stores with 1,720 pharmacies, 402 associated fuel centers, 22 dedicated distribution
centers and 19 manufacturing facilities. Albertsons Cos. operates stores across 34 states and the
District of Columbia with 24 banners including Albertsons, Safeway, Vons, Jewel-Osco, Shaw's,
Acme, Tom Thumb, Randalls, United Supermarkets, Pavilions, Star Market, Haggen, Carrs, Kings
Food Markets and Balducci's Food Lovers Market. Importantly, Albertsons Cos. shares our passion
for delivering high-quality products and great value to customers.

What does this announcement mean for customers?

As a combined company, we will be able to serve even more customers across the country with
fresh, affordable food. We will be better positioned to provide our customers with the products and
services they love anytime and anywhere with a more personalized and convenient omnichannel
experience including in-store shopping, enhanced pickup capabilities, faster delivery times and
stronger digital capabilities. We will also bring our customers a broader selection of the trusted
supermarket banners and private label brands spanning all grocery categories, offering high-quality
products at great values. In addition, we will build on our long track record of lowering prices and
improving the customer experience. We plan to invest approximately S500 million to reduce prices
for customers and $1.3 billion into Albertsons Companies stores to enhance the customer
experience following the close of the transaction.

Will there be any changes to my local Kroger stores as a result of the transaction?

Our stores are open and serving our customers and communities as we always have. Importantly,
until the transaction closes, which we expect to occur in early 2024, subject to the receipt of
required regulatory clearance and customary closing conditions, Kroger and Albertsons Companies
will remain separate, independent companies. This means that we are operating as usual, and
customers should expect no changes as a result of the transaction process.

Will there be any changes to the brands and products you offer?

We do not expect any changes to the brands or products we offer as a result of the transaction
process. This means customers can expect us to provide the same brands and products they love.
Following the close of the transaction, we expect to be able to provide customers with an even
wider selection of brands and fresh, high-quality products at great values.
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6. Will there be changes to customer programs, including Fuel Points, Boost and the Kroger Credit
Card?
We are continuing to offer our typical savings and promotions. This includes our Fuel Points
program, Boost Membership, credit card, coupons, savings, and other loyalty programs. We are also
selling and honoring gift cards as we always have. We encourage you to continue earning and using
your points at our stores, fuel centers, pharmacies as well as online. In fact, as a combined company,
we will provide an unmatched personalized experience by offering more relevant recommendations
and promotions to save customers time and money.

7. Willl be able to use my Kroger customer programs at Albertsons Companies stores?
Until the transaction is completed, which we expect to occur in early 2024, subject to the receipt of
required regulatory clearance and customary closing conditions, Kroger and Albertsons Companies
will remain separate, independent companies. This means that your Kroger and Albertsons Cos.
customer programs remain separate, and you cannot use your Kroger customer program at
Albertsons Cos. stores or on their digital platforms. We will provide details on the exciting benefits
this transaction will provide to our loyalty customers as we get closer to the close of the transaction.

8. When is the transaction expected to be completed?
The transaction is expected to be completed in early 2024, subject to required regulatory clearance
and other customary closing conditions.

Forward Looking Statements

This communication contains certain statements that constitute “forward-looking statements” within
the meaning of federal securities laws, including statements regarding the effects of the proposed
transaction. These statements are based on the assumptions and beliefs of Kroger management in light
of the information currently available to them. Such statements are indicated by words or phrases such
as “accelerate,” “create,” “committed,” “confident,” “continue,” “deliver,” “driving,” “expect,” “future,”
“guidance,” “positioned,” “strategy,” “target,” “synergies,” “trends,” and “will.” Various uncertainties
and other factors could cause actual results to differ materially from those contained in the forward-
looking statements. These include the specific risk factors identified in “Risk Factors” in Kroger’s annual
report on Form 10-K for the last fiscal year and any subsequent filings, as well as the following: the
expected timing and likelihood of completion of the proposed transaction, including the timing, receipt
and terms and conditions of any required governmental and regulatory clearance of the proposed
transaction; the impact and terms and conditions of any potential divestitures and/or the separation of
SpinCo; the occurrence of any event, change or other circumstances that could give rise to the
termination of the merger agreement; the outcome of any legal proceedings that may be instituted
against the parties and others following announcement of the merger agreement and proposed
transaction; the inability to consummate the proposed transaction due to the failure to satisfy other
conditions to complete the proposed transaction; risks that the proposed transaction disrupts current
plans and operations of Kroger; the ability to identify and recognize the anticipated benefits of the
proposed transaction, including anticipated TSR, revenue and EBITDA expectations and synergies; the
amount of the costs, fees, expenses and charges related to the proposed transaction; and the ability of
Kroger and Albertsons Companies to successfully integrate their businesses and related operations; the
ability of Kroger to maintain an investment grade credit rating; risks related to the potential impact of
general economic, political and market factors on the companies or the proposed transaction. The
ability of Kroger to achieve the goals for the proposed transaction may also be affected by our ability to
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manage the factors identified above. The forward-looking statements by Kroger included in this
communication speak only as of the date the statements were made. Kroger assumes no obligation to
update the information contained herein unless required by applicable law. Please refer to Kroger’s
reports and filings with the Securities and Exchange Commission for a further discussion of these risks
and uncertainties.
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of October 13, 2022 (this
“Agreement”), is entered into by and among Albertsons Companies, Inc., a Delaware corporation (the
“Company”), The Kroger Co., a, Ohio corporation (“Parent”) and Kettle Merger Sub, Inc., a Delaware
corporation and wholly owned direct subsidiary of Parent (“Merger Sub” and, collectively with the
Company and Parent, the “Parties”).

RECITALS

WHEREAS, it is proposed that, upon the terms and subject to the conditions set forth in
this Agreement, at the Effective Time, Merger Sub will be merged with and into the Company (the
“Merger”) in accordance with the applicable provisions of the DGCL, with the Company surviving the
Merger as the Surviving Corporation and a direct, wholly owned subsidiary of Parent;

WHEREAS, it is proposed that, upon the terms and subject to the conditions set forth in
this Agreement, the Company, Parent and SpinCo may consummate the Separation (including, among
other things, the transfer not later than immediately prior to the Effective Time of rights to certain
Company Stores by the Company and its Subsidiaries to SpinCo and the transfer substantially
simultaneously with the Effective Time of rights to certain Parent Stores by Parent and its Subsidiaries to
SpinCo) and, as of such time that is not later than the Effective Time, the Distribution;

WHEREAS, the Board of Directors of the Company (the “Company Board”), at a meeting
duly called and held, unanimously (a) determined that this Agreement and the Merger and other
transactions contemplated hereby (the Merger and such other transactions, including, for the avoidance of
doubt, the Separation and the Distribution, the “Transactions”) are fair to, and in the best interests of, the
Company’s stockholders, (b) approved and declared advisable the execution and delivery by the Company
of this Agreement, the performance by the Company of its covenants and agreements contained in this
Agreement and the consummation of the Transactions, (c) directed that this Agreement be submitted to
the holders of Company Common Stock and the holders of Company Preferred Stock for adoption,
(d) resolved to recommend that the holders of Class A Common Stock of the Company adopt this
Agreement and approve the Merger, and (e) declared a Pre-Closing Dividend;

WHEREAS, the Board of Directors of the Parent (“Parent Board”), at a meeting duly called
and held, unanimously (a) determined that, on the terms and subject to the conditions set forth in this
Agreement, this Agreement and the Transactions are in the best interest of Parent, its business and strategy
and its shareholders, employees and other stakeholders and (b) approved and declared advisable this
Agreement and the Transactions and the execution, delivery and performance of Parent’s obligations
thereunder;

WHEREAS, the Board of Directors of Merger Sub (the “Merger Sub Board”) has by
unanimous vote (a) determined that this Agreement and the Transactions, are fair to, and in the best
interests of, Merger Sub’s sole stockholder, (b) approved and declared advisable this Agreement and the
Transactions and (c) submitted this Agreement to Parent, as sole stockholder of Merger Sub, for adoption
thereby and recommended that Parent approve and adopt this Agreement and the Transactions (and Parent,
as sole stockholder, has executed and delivered a unanimous written consent of the sole stockholder of
Merger Sub adopting this Agreement and approving the Merger in accordance with the DGCL, which
consent shall become effective immediately following the execution and delivery of this Agreement); and
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WHEREAS, concurrently with the execution and delivery of this Agreement, the
Company, Parent, Acorn Real Estate Company, Acorn RE Investor Holdings, Acorn Real Estate Holding
I Company and Acorn Real Estate Holding Il Company are entering into a termination agreement for,
among other things, the termination of the Company Real Estate Agreement (as defined herein).

NOW, THEREFORE, in consideration of the foregoing and the representations,
warranties, covenants and agreements contained in this Agreement, and for other valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:

ARTICLE |
DEFINITIONS

Section 1.1  Certain Definitions. As used in this Agreement, the following terms have
the meanings set forth below:

“ACI Control Group” means collectively, Cerberus Albertsons Incentive LLC, Cerberus
Iceberg LLC, Klaff Realty, L.P., Lubert-Adler Partners, L.P. and Kimco Realty Corporation.

“Affiliate” means, with respect to a specified Person, any other Person, whether now in
existence or hereafter created, directly or indirectly controlling, controlled by or under direct or indirect
common control with such specified Person. For purposes of this definition and the definition of
Subsidiary, “control” (including, with correlative meanings, “controlling,” “controlled by” and “under
common control with”) means, with respect to a Person, the power to direct or cause the direction of the
management and policies of such Person, directly or indirectly, whether through the ownership of equity
interests, whether through the ownership of voting securities, by Contract or agency or otherwise.

13

Agreement” has the meaning set forth in the Preamble.

“Antitrust Law” means the Sherman Act, the Clayton Act, the HSR Act, the Federal Trade
Commission Act, and all other applicable Laws issued by a Governmental Entity that are designed or
intended to prohibit, restrict or regulate actions having the purpose or effect of monopolization or restraint
of trade or lessening of competition.

“Applicable Food Laws” means all applicable Laws relating to the use, manufacture,
production, packaging, licensing, labeling, distribution or sale of any food products, including, but not
limited to, the applicable laws administered by the FDA, the U.S. Department of Agriculture, and the
Federal Trade Commission, and any similar Governmental Entities, and any regulations promulgated
thereof.

“Benefit Plan” means (a) any “employee benefit plan” within the meaning of Section 3(3)
of ERISA (regardless of whether such plan is subject to ERISA), and (b) any equity or equity-based,
phantom equity, bonus, incentive, vacation, paid time off, stock purchase, fringe benefit, deferred
compensation, retirement, pension (other than a Multiemployer Plan), medical, dental, vision, accident,
disability, life insurance or welfare plan, or employment, consulting, compensation, salary contribution,
change in control, retention, severance, termination pay or indemnity agreement, or other benefit or
compensation plan, program, policy, practice, scheme, arrangement, or agreement, whether or not written
and whether or not funded.

“Book-Entry Shares™ has the meaning set forth in Section 3.3(b)(i).

2
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“Business Day” means any day that is a trading day on the NYSE.

“Cause” means “Cause” as defined in the Albertsons Companies, Inc. 2020 Omnibus
Incentive Plan.

“Certificate of Designation” means Certificate of Designations of 6.75% Series A
Convertible Preferred Stock of the Company, dated June 8, 2020.

“Certificate of Merger” has the meaning set forth in Section 2.3(b).

“Certificates” has the meaning set forth in Section 3.3(b)(i).

“Clean Team Agreement” has the meaning set forth in Section 6.7(b).

“Closing” has the meaning set forth in Section 2.3(a).

“Closing Date” has the meaning set forth in Section 2.3(a).
“COD Amendment” has the meaning set forth in Section 2.5(c).

“Code” means the Internal Revenue Code of 1986.

“Common Merger Consideration” means (i) an amount in cash equal to (a) $34.10 minus
(b) the per share amount of the Pre-Closing Dividend payable to each holder of Company Common Stock
minus (c) solely in the event the Distribution is consummated as of such time that is not later than the
Effective Time, the SpinCo Consideration Adjustment Amount, and (ii) to the extent the Distribution is
to be consummated and unless the Company effects the Distribution by way of a dividend in accordance
with Section 2.1, a portion of the SpinCo Consideration calculated by dividing the SpinCo Consideration
by the SpinCo Consideration Fully Diluted Number.

“Common Stockholder Approval” has the meaning set forth in Section 4.4(c).

“Common Stockholder Written Consent” has the meaning set forth in Section 4.4(d).

“Company” has the meaning set forth in the Preamble.

“Company Acceptable Confidentiality Agreement” means a confidentiality agreement the
material terms of which that relate to confidentiality are no less restrictive in the aggregate to the person
making such Company Acquisition Proposal than those contained in the Confidentiality Agreement, and
for the avoidance of doubt, any such confidentiality agreement need not include explicit or implicit
standstill restrictions or otherwise restrict the making of or amendment or modification to any Company
Acquisition Proposal.

“Company Acquisition Proposal” means any offer or proposal, including any amendment
or modification to any existing offer or proposal (other than, in each case, an offer or proposal made or
submitted by or on behalf of Parent), relating to a Company Acquisition Transaction.

“Company Acquisition Transaction” means, other than the Transactions, any transaction
(including any single- or multi-step transaction) or series of related transactions with a Person or “group”
(as defined in the Exchange Act) relating to (X) the issuance to such Person or “group” or acquisition by

3
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such Person or “group” of at least twenty percent (20%) of the equity interests in the Company or (y) the
acquisition by such Person or “group” of at least twenty percent (20%) of the consolidated assets of the
Company (including indirectly through ownership of equity in Company Subsidiaries) and the Company
Subsidiaries, taken as a whole, pursuant to a merger (including a reverse merger in which the Company is
the surviving corporation), reorganization, recapitalization, consolidation or other business combination,
sale of shares of capital stock, sale of assets, tender offer, exchange offer or other similar transaction.

“Company Alternative Acquisition Agreement” has the meaning set forth in Section 6.4(c).

“Company Balance Sheet” has the meaning set forth in Section 4.6(c).

“Company Benefit Plan” means a Benefit Plan maintained, sponsored or contributed to by
the Company or any Company Subsidiary.

“Company Board” has the meaning set forth in the Recitals.

“Company Board Recommendation” has the meaning set forth in Section 4.4(b).

“Company Change in Recommendation” has the meaning set forth in Section 6.4(c).

“Company Collective Bargaining Agreement” means each collective bargaining or other
labor union or works council agreement to which the Company or any Company Subsidiary is a party or
by which the Company or any Company Subsidiary is bound.

“Company Common Stock” has the meaning set forth in Section 3.1(a)(ii)(A).

“Company Disclosure Letter” has the meaning set forth in ARTICLE IV.

“Company Equity Awards” means the Company RSUs, the Company PSUs and the
Company Restricted Stock Awards.

“Company Equity Plans means, collectively, the Albertsons Companies, Inc. Restricted
Stock Unit Plan (f/k/a Albertsons Companies, Inc. Phantom Unit Plan) and the Albertsons Companies,
Inc. 2020 Omnibus Incentive Plan.

“Company Information Statement” has the meaning set forth in Section 6.6(b).

“Company Intellectual Property” means all Intellectual Property owned or purported to be
owned by the Company or any of the Company Subsidiaries. Company Intellectual Property includes
Registered Intellectual Property and Company Software.

“Company Intervening Event” means a material event, change, effect, development or
occurrence that was not known to or reasonably foreseeable by the Company Board as of the date of this
Agreement (or if known or reasonably foreseeable, the material consequences of which were not known
or reasonably foreseeable), which event, change, effect, development or occurrence, or any consequence
thereof, becomes known or reasonably foreseeable by the Company Board prior to the time of the
Company Stockholder Approval, other than (a) changes in the Company Common Stock price, in and of
itself (however, the underlying reasons for such changes may constitute a Company Intervening Event),
or (b) any Company Acquisition Transaction.
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“Company Material Adverse Effect” means any Effect that, individually or in the aggregate
with any one or more other Effects, (i) has had or would reasonably be expected to have, a material adverse
effect on the business, financial condition or results of operations of the Company and the Company
Subsidiaries, taken as a whole, or (ii) would reasonably be expected to prevent or delay beyond the Outside
Date the Closing; provided, however, that no Effect to the extent resulting or arising from the following,
individually or in the aggregate with any one or more other Effects, shall constitute or shall be considered
in determining whether there has occurred a Company Material Adverse Effect: (A) changes in general
economic, regulatory, political, business, financial, congressional appropriation or market conditions in
the United States or elsewhere in the world; (B) changes in the credit, debt, financial or capital markets or
in interest or exchange rates, in each case, in the United States or elsewhere in the world; (C) changes in
conditions generally affecting the industry in which the Company and the Company Subsidiaries operate,
including but not limited to changes in Governmental Entity funding level or program changes; (D) any
outbreak of any military conflict, declared or undeclared war, armed hostilities, or acts of foreign or
domestic terrorism (including cyber-terrorism); (E) any hurricane, flood, tornado, earthquake or other
natural disaster or act of God, epidemics, pandemics or contagious disease outbreaks (including COVID-
19), weather conditions and other similar force majeure events in the United States or any other country
or region in the world (or any worsening of any of the foregoing), including, in each case, the response of
Governmental Entities thereto (including COVID-19 Measures); (F) any failure by the Company or any
of the Company Subsidiaries to meet any internal or external projections or forecasts, any change in the
market price or trading volume of Company Common Stock or any change in the Company’s credit rating
(but excluding, in each case, the underlying causes of such failure or decline, as applicable, unless such
underlying causes would otherwise be excepted from this definition); (G) the public announcement,
pendency or performance of the Transactions or the identity of, or any facts or circumstances relating to
Parent, Merger Sub or their respective Affiliates, including, in any such case, the impact thereof on
relationships, contractual or otherwise, with customers, suppliers, vendors, lenders, investors, licensors,
licensees, venture partners or employees (other than, in each case, for purposes of any representation or
warranty set forth in Section 4.4 or Section 4.5); (H) changes in, including any actions taken to comply
with any change in, applicable Laws or the interpretation thereof; (1) changes in, including any actions
taken to comply with any change in, GAAP or any other applicable accounting standards or the
interpretation thereof; (J) any Divestment Action or action required to be taken by the Company pursuant
to the terms of this Agreement (including, for the avoidance of doubt, actions taken in furtherance of the
Parties’ obligations pursuant to Section 6.3) or at the direction of Parent or Merger Sub or the failure of
the Company to take any action that requires consent of Parent pursuant to Section 6.1 to the extent Parent
fails to give its consent thereto, or requires cooperation of Parent pursuant to Section 6.3(a) to the extent
Parent fails to provide cooperation thereto; (K) any breach of this Agreement by Parent or Merger Sub;
(L) the settlement of any Proceeding outstanding as of the date of this Agreement; (M) any litigation or
other Proceeding brought in connection with this Agreement or any of the Transactions, including breach
of fiduciary duty or inadequate disclosure claims; or (N) any of the matters set forth on the Company
Disclosure Letter; provided, further, that any Effect arising out of or resulting from any change or event
referred to in clause (A), (B), (C), (D), (E), (H) or (1) above may constitute, and be taken into account in
determining the occurrence of, a Company Material Adverse Effect if and only to the extent that such
change or event has a disproportionate adverse impact on the Company and the Company Subsidiaries as
compared to any other participants that operate in the industries in which the Company and the Company
Subsidiaries operate.

“Company Parties” has the meaning set forth in Section 9.15.

“Company Permits” has the meaning set forth in Section 4.15(b).

5
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“Company Preferred Stock” has the meaning set forth in Section 3.1(a)(ii)(B).

“Company Products” has the meaning set forth in Section 4.26(b).

“Company PSUs” means all performance-based restricted stock units payable in shares of
Company Common Stock or whose value is determined with reference to the value of shares of Company
Common Stock, granted pursuant to the Company Equity Plan, whose vesting is conditioned in full or in
part based on achievement of performance goals or metrics for which the applicable performance period
is not complete.

“Company Real Estate Agreement” has the meaning set forth in Section 4.13(a)(xvi).

“Company Restricted Stock Awards” means all awards of shares of Company Common
Stock subject to vesting restrictions and/or forfeiture back to the Company.

“Company Retained Assets” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Company Retained Business” means the businesses, operations and activities of the
Company and its Subsidiaries as conducted at any time prior to the Effective Time, other than the SpinCo
Business and the business, operations and activities primarily related to the SpinCo Assets.

“Company Retained Employees” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Company Retained Liabilities” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Company RSUs” means (a) all restricted stock units payable in shares of Company
Common Stock or whose value is determined with reference to the value of shares of Company Common
Stock, granted pursuant to the Company Equity Plans and (b) all performance-based stock units payable
in shares of Company Common Stock or whose value is determined with reference to the value of shares
of Company Common Stock, granted pursuant to the Company Equity Plans for which the applicable
performance period is complete but that remains subject to service-based vesting conditions.

“Company Separation Agreement” means the separation and distribution agreement to be
entered into between the Company and SpinCo pursuant to Section 6.17 of the Company Disclosure
Letter.

“Company Software” means all Software owned by the Company or any of the Company

Subsidiaries.

“Company Specified Contract” has the meaning set forth in Section 4.13(a).

“Company Stockholder Approval” has the meaning set forth in Section 4.4(c).

“Company Stores” means grocery supermarkets operated by the Company or any of the
Company Subsidiaries.

“Company Subsidiary” means each Subsidiary of the Company.
6
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“Company Superior Proposal” means a bona fide written Company Acquisition Proposal
(provided, that for this purpose the references to “twenty percent (20%)” in the definition of Company
Acquisition Transaction shall be deemed to be references to “fifty percent (50%)”) made by a third party,
that did not result from a material breach of Section 6.4, that the Company Board determines in its good
faith judgment (after consultation with its financial advisors and outside counsel) would, if consummated,
result in a transaction that is more favorable to the Company stockholders from a financial point of view
than the Transactions, after taking into account all factors that the Company Board deems relevant.

“Company Superior Proposal Notice” has the meaning set forth in Section 6.4(f).

“Company Termination Fee” has the meaning set forth in Section 8.4(d).

“Compliant” means, with respect to the Required Information, (i) that such Required
Information, taken as a whole, does not contain any untrue statement of material fact or omit to state a
material fact regarding the Company and the Company Subsidiaries necessary in order to make such
Required Information, in the light of the circumstances under which it was made, not misleading; provided
that the availability of financial information of the Company or the Company Subsidiaries, including any
“flash” numbers, prior to the time that the Required Information would become not Compliant for periods
subsequent to the latest quarterly or annual period for which financial information is included in the
Required Information, shall not, by virtue of such availability, render such previously delivered Required
Information not Compliant, (ii) that such Required Information, as of such time of determination, is current
as contemplated by clause (i) of the definition of Required Information and (iii) no audit opinion with
respect to any financial statements contained in the Required Information shall have been withdrawn,
amended or qualified and Parent has not indicated (A) its intent to restate any historical financial
statements of the Company or the Company Subsidiaries included in the Required Information, or (B) that
any such restatement is under consideration (it being understood that the Required Information will be
Compliant if such restatement is completed and the applicable Required Information has been amended
or the Company or any of its Subsidiaries has publicly announced that it has concluded that no restatement
shall be required). For the avoidance of doubt, all costs incurred in connection with preparing and/or
providing Required Information that is Compliant shall be at Parent’s sole cost and expense.

“Confidentiality Agreement” has the meaning set forth in Section 6.7(b).

“Consent” has the meaning set forth in Section 4.5(b).

“Continuation Period” has the meaning set forth in Section 6.13(a).

“Continuing Employee” has the meaning set forth in Section 6.13(a).

“Contract” has the meaning set forth in Section 4.5(a).

“Copyleft License” means any license that requires, as a condition to the use, modification
or distribution of any Open Source Software, that a modified version of such Open Source Software, or
any other Intellectual Property that is incorporated into, derived from, based on, linked to, or used,
distributed or made available with such Open Source Software, be licensed, distributed, or otherwise made
available: (i) in source code form; (ii) under terms that permit redistribution, reverse engineering or
creation of derivative works or other modification of any of the foregoing Intellectual Property; or (iii)
without a license fee.
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“Covered Individual” has the meaning set forth in Section 4.11(i).

“COVID-19” means SARS-Co V-2, SARS-Co V-2 variants or COVID-19.

“COVID-19 Measures” means quarantine, “shelter in place,” “stay at home,” workforce
reduction, social distancing, shut down, closure, sequester, safety or similar laws, directives, restrictions,
guidelines, responses or recommendations of or promulgated by, from time to time, any Governmental
Entity, including the Centers for Disease Control and Prevention and the World Health Organization, or
other reasonable or advisable actions taken from time to time, in each case, in connection with or in
response to COVID-19 and any evolutions, variants or mutations thereof or related or associated
epidemics, pandemics or disease outbreaks.

“Debt Commitment Letter” has the meaning set forth in Section 5.5(a).

“Debt Financing” has the meaning set forth in Section 5.5(a).

“Debt Financing Sources” means the entities that have committed to provide or otherwise
entered into agreements in connection with the Debt Financing, including the parties to the Debt Letters
(including Substitute Debt Financing) and any joinder agreements, purchase agreements, credit
agreements or indentures (or similar definitive financing documents) relating thereto (including, without
limitation, any Take-Out or Exchange Offering).

“Debt Financing Source Related Parties” means the Debt Financing Sources, together with
the Affiliates, officers, directors, employees, attorneys, partners (general or limited), trustees, controlling
parties, advisors, members, managers, accountants, consultants, investment bankers, agents,
representatives and funding sources of each of the foregoing, in each case, involved in the Debt Financing,
(including, without limitation, any Take-Out or Exchange Offering), and their respective successors and
assigns.

“Debt Letters” has the meaning set forth in Section 5.5(a).
“DGCL” means the Delaware General Corporation Law.

“Disclosing Party” has the meaning set forth in Section 6.7(a).

“Dissenting Shares” means any shares of Company Common Stock or Company Preferred
Stock which were not voted in favor of the Merger or were not the subject of a written consent in favor of
the Merger, as applicable, the holder of which properly perfected his, her or its right to appraisal for such
shares pursuant to Section 262 of the DGCL.

“Dissenting Stockholder” has the meaning set forth in Section 3.3(q).

“Distribution” means the Spin-Off Distribution or, if, at any time prior to the Effective
Time, the Company so elects in its sole discretion, the Grant to Trust.

“Distribution Transaction Agreements” means (i) the Company Separation Agreement,
(ii) the Parent Separation Agreement, (iii) the Trust Agreement, as the case may be, (iv) the Transition
Services Agreements and (v) all other agreements or documents to be executed or delivered by one or
more of the parties in connection with the Separation or the Distribution, including any contingent value
rights agreement.
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“Divestment Action” means the Separation, the Distribution and any sale, divestiture,
transfer, license, or disposition or hold separate (through the establishment of a trust or otherwise) in
furtherance of the Parties’ obligations under Section 6.3.

“Effect” means any state of facts, circumstance, condition, event, change, development,
occurrence, result or effect.

“EBITDA” means earnings before income, taxes, depreciation and amortization.

“Effective Time” has the meaning set forth in Section 2.3(c).

“Environmental Law” means any Law that relates to pollution or protection of the
environment or natural resources or to exposure to Hazardous Materials.

“Environmental Permit” means any permit, license, consent, certification, variance,
exemption, approval or other authorization required under any Environmental Law.

“Equity Exchange Ratio” means a fraction, (x) the numerator of which is the Modified
Common Merger Consideration and (y) the denominator of which is the average closing price, rounded
to the nearest cent, of a share of Parent Common Stock on the New York Stock Exchange for the period
of five consecutive trading days immediately preceding (but not including) the Closing Date.

“ERISA” means the Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001
et seq.

“ERISA Affiliate” means all Persons (whether or not incorporated) that would be treated
together with a Person or any of its Affiliates as a “single employer” within the meaning of Section 414
of the Code or Section 4001 of ERISA.

“Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. § 78a et seq., and
the rules and regulations promulgated thereunder.

“Exchange Fund” has the meaning set forth in Section 3.3(a).

“EDA” means the U.S. Food and Drug Administration.

“Filed Company SEC Documents” has the meaning set forth in ARTICLE IV.

“Filed Parent SEC Documents” has the meaning set forth in ARTICLE V.

“Four-Wall EBITDA” means, for the thirteen four-week periods ending on the last day of
the four-week period nearest to, and at least thirty (30) days prior to, the Closing Date, (i) with respect to
a Company Store, Store-level retail EBITDA (including as it relates to any fuel center associated with
such Store) for such period, excluding allocated division and corporate overhead costs, and (ii) with
respect to a Parent Store, EBITDA (including as it relates to any fuel center associated with such Store)
as reported on such Store’s operating statement for such period, excluding intracompany rent costs,
division overhead allocation costs, corporate overhead allocation costs and technology allocation costs, in
each case of clauses (i) and (ii), calculated in a manner consistent with the historical methodology and
practice of the Company and Parent, as applicable, in each case of (i) and (ii) in accordance with an
illustrative example set forth in Section 1.1(a) of the Company Disclosure Letter.

9
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“GAAP” means U.S. generally accepted accounting principles.

“Governmental Entity” has the meaning set forth in Section 4.5(b).

“Government Sponsored Health Care Programs” means (i) the Medicare program
established under and governed by the applicable provisions of Title XVIII of the Social Security Act,
including any subregulatory guidance issued thereunder, (ii) the Medicaid program governed by the
applicable provisions of Title XIX of the Social Security Act and any state’s applicable Laws
implementing the Medicaid program, (iii) the Federal Employees Health Benefit Program, and (iv) any
other state or federal health care program or plan.

“Government Official” means any officer or employee of a Governmental Entity or any
department, agency, or instrumentality thereof, including any political subdivision thereof or any
corporation or other Person owned or controlled in whole or in part by any Governmental Entity or any
sovereign wealth fund, or of a public international organization, or any Person acting in an official capacity
for or on behalf of any such government or department, agency, or instrumentality, or for or on behalf of
any such public international organization, or any political party, party official, or candidate thereof.

“Grant to Trust” means the grant to a trust to be established pursuant to the Trust
Agreement for the benefit of the holders of Company Common Stock and Company Preferred Stock of
all of the issued and outstanding shares of SpinCo Common Stock in accordance with the terms of the
Distribution Transaction Agreements as of such time that is not later than the Effective Time.

“Hazardous Material” means any substance, material or waste that is listed, defined,
designated, classified or otherwise regulated as “hazardous”, “toxic”, a “pollutant” or “contaminant” or
words of similar meaning and regulatory effect pursuant to any Environmental Laws, including petroleum
and petroleum byproducts, per- and polyfluoroalkyl substances, Freon, ammonia, greenhouse gasses,

ozone-depleting substances and asbestos.

“Health Care Laws” means all applicable Laws relating to the provision of health care,
including those relating to (i) any permit, or the licensure, certification, qualification or authority, to
transact business in connection with the provision of, payment for or arrangement of health care services,
health benefits or health insurance, including applicable Laws that regulate providers, managed care,
pharmacy benefit services, third-party payors and Persons bearing the financial risk for, or providing
administrative or other functions in connection with, the provision of, payment for or arrangement of
health care services, including all applicable Laws relating to Health Care Programs under which any
Company Subsidiary, as applicable, is required to be licensed or authorized to transact business, (ii) health
care or health insurance fraud or abuse, including the solicitation or acceptance of improper incentives
involving persons operating in the health care industry, patient referrals or provider incentives generally,
including the following statutes: the Federal anti-kickback law (42 U.S.C. § 1320a-7b), the Stark Law (42
U.S.C. 8 1395nn), the Federal False Claims Act (31 U.S.C. 8§ 3729, et seq.), the Federal Civil Monetary
Penalties Law (42 U.S.C. § 1320a-7a), the Beneficiary Inducement Statute (42 U.S.C. § 1320a-7a(a)(5)),
the Federal Program Fraud Civil Remedies Act (31 U.S.C. 8 3801 et seq.) and the Federal Health Care
Fraud Law (18 U.S.C. § 1347), (iii) the provision of administrative, management or other services related
to any Health Care Programs, including the administration of health care claims, pharmacy benefit claims
or benefits or processing or payment for health care or pharmacy items and services, treatment or supplies
furnished by providers, including the provision of the services of third-party administrators, utilization
review agents and Persons performing quality assurance, credentialing or coordination of benefits, (iv) the
licensure, certification, qualification or authority to transact business in connection with the provision of,
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or payment for, pharmacy services or benefits, along with the requirements of the U.S. Drug Enforcement
Administration in connection therewith, including 21 U.S.C. § 801 et seq., commonly referred to as the
Controlled Substances Act, and any similar state laws governing the prescribing or dispensing of
controlled substances, (v) the Consolidated Omnibus Budget Reconciliation Act of 1985, (vi) the
Medicare Prescription Drug, Improvement, and Modernization Act of 2003, (vii) the Medicare
Improvements for Patients and Providers Act of 2008, (viii) the Patient Protection and Affordable Care
Act (Pub. L. 111-148) as amended by the Health Care and Education Reconciliation Act of 2010 (Pub. L.
111-152), (ix) the claims made or promotional or marketing efforts undertaken by the Company or any of
its Subsidiaries for prescription drugs or controlled substances, (x) the U.S. Food and Drug
Administration, including the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 88 301 et seq.) and the
Drug Quality Security Act (21 U.S.C. 88 360eee), (xi) the practice of pharmacy, the operation of
pharmacies or the wholesale distribution, dispensing, labeling, packaging, repackaging, handling,
advertising, adulteration or compounding of drug products, controlled substances, medical devices,
medical equipment or medical waste, (xii) the provision of pharmacy benefit management, utilization
review and health care discount card programs and services, and (xiii) federal or state laws related to
billing or claims for reimbursement for health care items and services submitted to any third-party payor.

“Health Care Programs” means all lines of business, programs and types of services offered
by the Company or any Company Subsidiary that involve or relate to providing, arranging to provide,
reimbursing or otherwise administering health care services or pharmacy benefit services, as applicable,
including Government Sponsored Health Care Programs, commercial risk (individual, small group, large
group), workers compensation, the Children’s Health Insurance Program (CHIP), TRICARE, the Military
& Family Life Counseling program, and self-funded group health plans.

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996 (42
U.S.C. § 1320d et seq.), as amended by the Health Information Technology for Economic and Clinical
Health Act (42 U.S.C. 88 17921 et seq.), and any and all implementing rules and regulations of a
Governmental Entity as of the date hereof.

“HSR Act” means the Hart-Scott-Rodino Antitrust, Improvements Act of 1976, 15 U.S.C.
8§ 18a et seq., and the rules and regulations promulgated thereunder.

“ICE” has the meaning set forth in Section 4.10(f).

“Incidental Licenses” means any (a) non-exclusive licenses or software-as-a-service
agreements for “shrink-wrap,” “click-through” or other “off-the-shelf” Software owned by a third party
that is generally available on standard commercial terms in connection with which or pursuant to which
the Company and its Subsidiaries paid under each such Contract, in the aggregate during the fiscal year
ended February 26, 2022, aggregate license, maintenance, support and other fees of less than $20,000,000;
(b) Open Source Software licenses; (c) confidentiality, secrecy or non-disclosure agreements entered into
in the ordinary course of business; (d) non-exclusive licenses of Company Intellectual Property granted in
the ordinary course of business consistent with past practice; and (e) non-exclusive licenses of third-party
trademarks obtained by the Company or any Company Subsidiary in the ordinary course of business
consistent with past practice.

“Indebtedness” of any Person means, without duplication: (a) indebtedness of such Person
for borrowed money; (b) obligations of such Person to pay the deferred purchase or acquisition price for
any property of such Person; (c) reimbursement obligations of such Person in respect of drawn letters of
credit or similar instruments issued or accepted by banks and other financial institutions for the account

11
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of such Person, solely to the extent drawn; (d) obligations of such Person under a lease to the extent such
obligations are required to be classified and accounted for as a capital lease on a balance sheet of such
Person under GAAP; (e) indebtedness of others as described in clauses (a) through (d) above guaranteed
by such Person; but Indebtedness does not include accounts payable to trade creditors, or accrued expenses
arising in the ordinary course of business consistent with past practice, in each case, that are not yet due
and payable, or are being disputed in good faith, and the endorsement of negotiable instruments for
collection in the ordinary course of business consistent with past practice.

“Indemnification Expenses” has the meaning set forth in Section 6.11(a).

“Indemnified Parties” has the meaning set forth in Section 6.11(a).

“Intellectual Property” means all intellectual property and similar proprietary rights,
arising under the laws of the United States or any jurisdiction throughout the world, including rights in
the following: (a) trademarks, service marks, trade dress, brand names, logos, trade names, and other
indicia of source or origin and all goodwill related thereto, and applications and registrations for the
foregoing, (b) inventions, discoveries, ideas and creations (regardless of whether patentable), utility
models, supplementary protection certifications, and patents and patent applications, including
divisionals, continuations, continuations-in-part, renewals, extensions, reexaminations, substitutions and
reissues, (c) trade secrets and other non-public, proprietary, or confidential information, including know-
how, recipes, business plans, customer lists, and source code (collectively, “Trade Secrets”), (d) works of
authorship, databases, compilations, copyrights, industrial designs, and registrations and applications
therefor, and renewals, extensions, restorations and reversions thereof and all moral rights, however
denominated, (e) Software and technology, and (f) domain names and social media identifiers and related
accounts.

“IT Systems” has the meaning set forth in Section 4.17(e).

“Judgment” means any judgment, settlement, order, decision, direction, writ, injunction,
decree, stipulation or legal or arbitration award of, or promulgated or issued by, a Governmental Entity.

“Knowledge” means the actual knowledge of, in the case of the Company and the Company
Subsidiaries, the individuals listed in Section 1.1(b) of the Company Disclosure Letter and in the case of
Parent and Merger Sub, the individuals listed in Section 1.1 of the Parent Disclosure Letter.

“Labor Organization” has the meaning set forth in Section 4.10(b).

“Law” means any law, rule, regulation, ordinance, code, statute, Judgment, order, decree,
ruling, treaty, convention, governmental directive, injunction or other binding directive of any U.S. or
non-U.S. Governmental Entity, including common law.

“Leased Real Property” has the meaning set forth in Section 4.12(b).

“Letter of Transmittal” has the meaning set forth in Section 3.3(b)(i).

“Liability” means any and all debts, liabilities, claims, demands, expenses, commitments,
losses, and obligations, whether primary or secondary, direct or indirect, accrued or fixed, absolute or
contingent, known or unknown, matured or unmatured, liquidated or unliquidated, or determined or
determinable, including those arising under any Law and those arising under any Contract.
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“Licensed Intellectual Property” has the meaning set forth in Section 4.17(b).

“Lien” means any mortgage, lien, statutory lien, charge, restriction (including restrictions
on transfer), pledge, security interest, option, right of first offer or refusal, preemptive right, lease or
sublease, claim, right of any third party, covenant, option, conditional sale or other title retention
agreement, right of way, easement, encroachment or encumbrance of any kind.

“Material Divestment Event” means Parent, the Company or their respective Subsidiaries
divesting (by way of sale, separation or otherwise), prior to, as of, or immediately following the Effective
Time, in excess of 650 Stores (inclusive of the Stores divested by virtue of the Distribution to the extent
the Distribution is consummated as of the Effective Time) in order to eliminate and resolve any and all
impediments under Antitrust Laws with respect to the Transactions.

“Measurement Date” has the meaning set forth in Section 4.2(a).

“Merger” has the meaning set forth in the Recitals.

“Merger Consideration” means the Common Merger Consideration or the Preferred
Merger Consideration, as applicable.

“Merger Sub” has the meaning set forth in the Preamble.

“Merger Sub Common Stock™ has the meaning set forth in Section 3.1(a)(i).

“Merger Sub Board” has the meaning set forth in the Recitals.

“Modified Common Merger Consideration” means an amount in cash equal to (a) $34.10
minus (b) the per share amount of the Pre-Closing Dividend payable to each holder of Company Common
Stock.

“Multiemployer Plan” means a multiemployer plan within the meaning of Section 3(37) or
4001(a)(3) of ERISA.

“NYSE” means the New York Stock Exchange.

“QOpen Source Software” means any Software that is subject to or licensed, provided or
distributed under, any license meeting the Open Source Definition (as promulgated by the Open Source
Initiative as of the date of this Agreement) or the Free Software Definition (as promulgated by the Free
Software Foundation as of the date of this Agreement) or any similar license for “free,” “publicly
available” or “open source” Software, including the GNU General Public License, the Lesser GNU
General Public License, the Apache License, the BSD License, Mozilla Public License (MPL), and the
MIT License.

“Qrganizational Documents” means (a) with respect to a corporation, the charter, articles
or certificate of incorporation, as applicable, and bylaws thereof, (b) with respect to a limited liability
company, the articles of formation or organization or certificate of formation or organization, as
applicable, and the operating or limited liability company agreement thereof, (c) with respect to a
partnership (general or limited), the certificate of formation or partnership and the partnership agreement,
and (d) with respect to any other Person the organizational, constituent or governing documents or
instruments of such Person.

13
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“Qther Party” means, (a) with respect to Parent and the Parent Subsidiaries, the Company
and (b) with respect to the Company and the Company Subsidiaries, Parent and Merger Sub.

“Qutside Date” has the meaning set forth in Section 8.1(e).

“Owned Real Property” has the meaning set forth in Section 4.12(a).

“Parent” has the meaning set forth in the Preamble.
“Parent Board” has the meaning set forth in the Recitals.

“Parent Disclosure Letter” has the meaning set forth in ARTICLE V.

“Parent Common Stock” means a share of common stock, par value $1.00 per share, of

Parent.

“Parent Material Adverse Effect” means any Effect that, individually or in the aggregate
with any one or more other Effects, would prevent or materially delay, interfere with, hinder or impair
(i) the consummation by Parent or Merger Sub of any of the Transactions on a timely basis or (ii) the
compliance by Parent or Merger Sub with its obligations under this Agreement.

“Parent Permits” means all franchises, tariffs, grants, authorizations, licenses, permits,
easements, variances, exemptions, consents, certificates, approvals and orders of any Governmental Entity
necessary under applicable Law to own, lease and operate Parent’s and the Parent Subsidiaries’ assets and
properties and to lawfully carry on Parent’s and the Parent Subsidiaries’ as they are being conducted as of
the date of this Agreement.

“Parent Proposed Changed Terms” has the meaning set forth in Section 6.4(f)(ii).

“Parent Restricted Stock Award” has the meaning set forth in Section 3.2(c).

“Parent Retained Assets” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Parent Retained Business” means the businesses, operations and activities of Parent and
its Subsidiaries as conducted at any time prior to the Effective Time, other than the SpinCo Business and
the business, operations and activities primarily related to the SpinCo Assets.

“Parent Retained Employees” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Parent Retained Liabilities” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Parent RSU” has the meaning set forth in Section 3.2(a).

“Parent Separation Agreement” means the separation and transfer agreement to be entered
into by and among Parent, the Company and SpinCo pursuant to Section 6.17 of the of the Company
Disclosure Letter.

14
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“Parent Stores” means grocery supermarkets operated by Parent or any of the Parent
Subsidiaries.

“Parent Subsidiaries” means each Subsidiary of Parent.

“Parent Termination Fee” has the meaning set forth in Section 8.4(d).

“Participating Multiemployer Plan” has the meaning set forth in Section 4.11(f).

“Party” means a party to this Agreement.

“Paying Agent” has the meaning set forth in Section 3.3(a).

“PBGC” means the Pension Benefit Guaranty Corporation.

“Permitted Liens” means (i) Liens for Taxes (A) not yet due and payable or (B) being
contested in good faith by appropriate proceedings and for which adequate reserves have been established,
to the extent required by GAAP, (ii) Liens of suppliers, carriers, warehousemen, workmen, mechanics,
materialmen, repairmen, construction and other similar common law or statutory Liens arising or incurred
in the ordinary course of business consistent with past practice that relate to obligations that are not
delinquent or that the Company or any of the Company Subsidiaries is contesting in good faith by
appropriate proceedings and for which adequate reserves have been established, to the extent required by
GAARP, (iii) Liens arising under original purchase price conditional sales Contracts and equipment leases
with third parties entered into in the ordinary course of business consistent with past practice that are not,
individually or in the aggregate, material to the business of the Company and the Company Subsidiaries,
taken as a whole, (iv) zoning, entitlement, building and land use ordinances, codes and regulations
imposed by any Governmental Entity that are not materially violated by any current use, occupancy or
activity conducted by the Company or any of the Company Subsidiaries and which, individually or in the
aggregate, do not and would not materially impair the use (or the Company’s contemplated use), utility
or value of the applicable Real Property, (v) with respect to the Leased Real Property, mortgages and other
Liens incurred, created, assumed or permitted to exist and arising by, through or under the landlord or
owner of the Leased Real Property affecting solely the interest of the landlord or the holder of a superior
leasehold interest, so long as such Lien does not extend to any asset of the Company and the Company
Subsidiaries other than the Leased Real Property, (vi) all liens, easements, rights-of-way, encroachments,
restrictions, conditions or imperfections of title or other similar Liens that have arisen in the ordinary
course of business consistent with past practice and which, individually or in the aggregate, do not and
would not materially impair the use (or the Company’s contemplated use), utility or value of the applicable
Real Property, (vii) non-exclusive licenses of Intellectual Property entered into in the ordinary course of
business consistent with past practice, (viii) Liens arising from transfer restrictions under applicable Laws
of the U.S. federal securities Laws or similar applicable Laws of any jurisdiction, (ix) deposits made in
the ordinary course of business to secure payments of worker’s compensation, unemployment insurance
or other types of social security benefits or the performance of bids, tenders, sales, contracts (other than
for the repayment of borrowed money), public or statutory obligations, and surety, stay, appeal, customs
or performance bonds, or similar obligations arising in each case in the ordinary course of business
consistent with past practices, (x) Liens arising solely by virtue of any statutory or common law provisions
relating to banker’s liens, liens in favor of securities intermediaries, rights of setoff or similar rights and
remedies as to deposit accounts or securities accounts or other funds maintained with depository
institutions and securities intermediaries, (xi) Liens arising from precautionary UCC filings regarding
operating leases, the consignment or bailment of goods to the Company or any of the Company
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Subsidiaries or Liens on equipment of the Company or any of the Company Subsidiaries granted in the
ordinary course of business to a client or supplier at which such equipment is located, (xii) Liens or rights
of setoff against credit balances of the Company or any of the Company Subsidiaries, with credit card
issuers or credit card processors or amounts owing by such credit card issuers or credit card in the ordinary
course of business, (xiii) Liens in favor of customs and revenue authorities arising as a matter of law and
in the ordinary course of business, consistent with past practices, to secure payment of customs duties in
connection with the importation of goods, (xiv) Liens incurred in the ordinary course of business,
consistent with past practices, in connection with any purchase money security interests, equipment leases
or similar financing arrangements, so long as such Lien does not extend to any asset of the Company and
the Company Subsidiaries other than the equipment or property or assets, the acquisition, improvement
or construction of which was financed with the indebtedness secured by such Lien and any parts,
replacements or proceeds thereof, (xv) Liens that are disclosed on the most recent consolidated balance
sheet of the Company or the notes thereto, included in the Filed Company SEC Documents filed prior to
the date hereof, (xvi) Liens that will be discharged at or prior to the Closing, and (xvii) any Liens and
other exceptions set forth in the Company Disclosure Letter.

“Person” means any individual, corporation, limited liability company, limited or general
partnership, limited liability partnership, joint venture, association, joint stock company, trust,
unincorporated organization, Governmental Entity, or any group composed of two (2) or more of the
foregoing.

“Personal Information” has the meaning provided by applicable Law or by the Company
or any of the Company Subsidiaries in any applicable privacy policies, notices, or contracts (e.g., “personal
data,” “personal health information,” or “health information,” “personally identifiable information” or
‘CPII”).

“Pre-Closing Bonus” has the meaning set forth in Section 6.13(b).

“Pre-Closing Dividend” means one or more special cash dividends payable to holders of
Company Common Stock, Company Preferred Stock and, by way of dividend equivalent rights, Company
Equity Awards, as applicable, in an amount not to exceed with respect to all such special cash dividends
$4,000,000,000 in the aggregate.

“Preferred Merger Consideration” has the meaning set forth in Section 3.1(a)(ii)(B).

“Preferred Stockholder Approval” has the meaning set forth in Section 4.4(c).

“Preferred Stockholder Written Consent” has the meaning set forth in Section 4.4(d).

“Privacy Laws” means any and all applicable Laws, legal requirements and self-regulatory
guidelines (including of any applicable foreign jurisdiction) relating to the Processing of any Personal
Information, including, but not limited to, the Federal Trade Commission Act, the California Consumer
Privacy Act (CCPA), Payment Card Industry Data Security Standard (“PCI-DSS”), Controlling the
Assault of Non-Solicited Pornography and Marketing Act (CAN-SPAM), Telephone Consumer
Protection Act (TCPA) and any and all applicable Laws relating to breach notification, medical privacy,
the use of biometric identifiers, and the use of Personal Information for marketing purposes and genetic
testing.
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“Privacy Requirements” means all applicable Privacy Laws and all of the Company’s and
the Company Subsidiaries’ policies, notices, and contractual obligations relating to the Processing of
Personal Information.

“Proceeding” has the meaning set forth in Section 4.14.

“Process” or “Processing” means receipt, collection, compilation, use, storage, processing,
sharing, safeguarding, security (technically, physically or administratively), disposal, destruction,
disclosure, or transfer (including cross-border) of any Personal Information or Protected Health
Information.

“Protected Health Information” has the meaning set forth at 45 C.F.R. § 160.103, as of the

date hereof.
“Real Property” means the Leased Real Property and the Owned Real Property.

“Real Property Leases” means the real property leases, subleases, licenses or other
occupancy agreements, including all amendments, modifications, supplements, extensions, renewals,
guaranties or other agreements with respect thereto, to which the Company or any Company Subsidiary
is a party.

“Refinanced Indebtedness” has the meaning set forth in Section 6.1(n).

“Refinancing Indebtedness” has the meaning set forth in Section 6.1(n).

“Registered Intellectual Property” has the meaning set forth in Section 4.17(a).

“Related Person” has the meaning set forth in Section 9.8.

“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping or disposing of Hazardous Materials into the environment.

“Replacement Plans” has the meaning set forth in Section 6.13(c).

“Representatives” means with respect to a Person, its directors, officers, employees, agents
and representatives, including any investment banker, financial advisor, attorney, accountant or other
advisor, agent or representative.

“Required Information” means (i) all financial statements, financial data, audit reports and
other information of and regarding the Company and the Company Subsidiaries of the type and form, and
for the periods, that would be required by Regulation S-X promulgated by the SEC and Regulation S-K
promulgated by the SEC for a registered public offering of securities on a registration statement of the
Company on Form S-1 under the Securities Act (and, with respect to Rule 3-05 and Article 11, as
applicable, of Regulation S-X, regardless of the timing of such filing) to consummate the offerings of
securities contemplated by the Debt Letters or any Take-Out or Exchange Offering (including all audited
financial statements and all unaudited quarterly interim financial statements, in each case prepared in
accordance with GAAP applied on a consistent basis for the periods covered thereby, including applicable
comparison periods, which will have been reviewed by the Company’s independent public accountants as
provided in AU 722) and any other information otherwise necessary to receive from the independent
public accountants of the Company (and any other independent public accountants to the extent financial
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statements audited or reviewed by such accountant are or would be included in the offering document)
customary ‘“comfort” (including “negative assurance” and change period comfort) with respect to the
financial information of the Company to be included in such offering document; and (ii) such other
pertinent and customary information regarding the Company and the Company Subsidiaries as may be
reasonably requested by Parent (or any Debt Financing Source Related Party) to the extent that such
information is readily available to the Company without undue burden and required in connection with
the Debt Financing or of the type customary for financings of a type similar to the Debt Financing or any
Take-Out or Exchange Offering).

“Rights” means, with respect to any Person, (a) options, warrants, preemptive rights,
subscriptions, calls or other rights, convertible securities, exchangeable securities, agreements or
commitments of any character obligating such person to issue, transfer or sell any equity interest of such
person or any of its Subsidiaries or any securities convertible into or exchangeable for such equity interests
or (b) contractual obligations of such person (or the general partner of such person) to repurchase, redeem
or otherwise acquire any equity interest in such person or any of its Subsidiaries or any such securities or
agreements listed in clause (a) of this definition.

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002 and the rules and regulations
promulgated thereunder.

“SEC” means the Securities and Exchange Commission.

“Second Request” has the meaning set forth in Section 6.3(a).

“Securities Act” means the Securities Act of 1933, 15 U.S.C. § 77a et seq., and the rules
and regulations promulgated thereunder.

“Senior Leadership Team” means those employees listed in Section 1.1(c) of the Company
Disclosure Letter.

“Separation” means the separation of the SpinCo Business, SpinCo Assets, SpinCo
Liabilities and SpinCo Employees from the Company Retained Business or the Parent Retained Business,
as applicable, the Company Retained Assets or the Parent Retained Assets, as applicable, the Company
Retained Liabilities or the Parent Retained Liabilities, as applicable, and the Company Retained
Employees or the Parent Retained Employees, as applicable, not later than immediately prior to, or
substantially simultaneously with, as applicable, the Distribution pursuant to the Company Separation
Agreement and the Parent Separation Agreement.

“Software” means all: (i) computer programs, including all software implementations of
algorithms, models and methodologies, whether in source code, object code or firmware, including
components thereof such as user interfaces, report formats, templates, menus, buttons, and icons; (ii)
descriptions, flow-charts and other work product used to design, plan, organize and develop any of the
foregoing; and (iii) documentation, including user manuals and other training documentation, related to
any of the foregoing.

“Solvent has the meaning set forth in Section 5.5(b).

“Stockholder Consents” has the meaning set forth in Section 4.4(d).
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“SpinCo” means a wholly owned Subsidiary of the Company, to be formed as a Delaware
corporation prior to the Separation to hold the SpinCo Business.

“SpinCo Assets” has the meaning set forth in Section 6.17 of the Company Disclosure
Letter.

“SpinCo Business” means such business of the Company, Parent and their respective
Subsidiaries as detailed in Section 6.17 of the Company Disclosure Letter.

“SpinCo Common Stock™ means the shares of common stock of SpinCo.

“SpinCo Consideration” means either (a) all of the issued and outstanding shares of SpinCo
Common Stock prior to the Effective Time or (b) if the Company so elects in its sole discretion at any
time prior to the Effective Time, all of the beneficiary interests (or similar interests) in the trust created
under the Trust Agreement.

“SpinCo Consideration Adjustment Amount” means an amount equal to (a) three times the
aggregate Four-Wall EBITDA of the Stores included (or the rights to which, including the right to occupy
and operate such Store, are included) in the SpinCo Assets that are actually transferred to SpinCo in
connection with the consummation of the Distribution, divided by (b) the SpinCo Consideration Fully
Diluted Number, provided, that if such calculation in clauses (a) and (b) shall result in a portion of such
sum being less than $0.01, then such sum shall be decreased to the nearest whole cent.

“SpinCo Consideration Fully Diluted Number” means the sum of the number of shares of
Company Common Stock plus (without duplication) the number of shares of Company Common Stock
issuable upon conversion of the Company Preferred Stock, in each case of Company Common Stock and
Company Preferred Stock issued and outstanding as of the record date of the Distribution or as of such
other time and date as the Parties may mutually agree in writing.

“SpinCo Group” means, collectively, SpinCo and SpinCo Subsidiaries.

“SpinCo Registration Statement” means the registration statement on Form 10 (or any
successor or related form issued by the SEC) to be filed by SpinCo with the SEC relating to the Spin-Off
Distribution, as amended or supplemented from time to time.

“SpinCo Stores” has the meaning set forth in Section 6.17 of the Company Disclosure
Letter.

“SpinCo_Subsidiaries” has the meaning set forth in Section 6.17 of the Company
Disclosure Letter.

“Spin-Off Distribution” means the distribution to the holders of Company Common Stock
and Company Preferred Stock of all of the issued and outstanding shares of SpinCo Common Stock in
accordance with the terms of the Distribution Transaction Agreements as of such time that is not later than
the Effective Time.

“Subsidiary” means, with respect to a Person, any Person, whether incorporated or
unincorporated, of which (a) at least fifty percent (50%) of the securities or ownership interests having by
their terms ordinary voting power to elect a majority of the board of directors or other Persons performing
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similar functions, (b) a general partner interest or (c) a managing member interest, is directly or indirectly
owned or controlled by such Person or by one or more of its respective Subsidiaries.

“Substitute Debt Financing” has the meaning set forth in Section 6.15(b).

“Surviving Corporation” has the meaning set forth in Section 2.2.

“Surviving Corporation Common Stock” has the meaning set forth in Section 3.1(a)(i).

“Stores” means Company Stores and Parent Stores.

“Take-Out or Exchange Offering” has the meaning set forth in Section 6.15(d).

“Takeover Law” means any “fair price,” “moratorium,” “control share acquisition,”
“business combination” or any other anti-takeover Law or similar Law enacted under state or federal Law.

“Tax Return” means any return, report or similar filing (including any attached schedules,
supplements and additional or supporting material) filed or required to be filed with any Governmental
Entity with respect to Taxes, including any information return, claim for refund, amended return or
declaration of estimated Taxes (and including any amendments with respect thereto).

“Taxes” means (i) all taxes, charges, fees, levies or other assessments, including all net
income, gross income, gross receipts, escheat, unclaimed property, sales, use, ad valorem, goods and
services, capital, transfer, franchise, profits, license, withholding, payroll, employment, employer health,
excise, estimated, severance, stamp, occupation, property or other taxes, custom duties, or other similar
assessments or charges in the nature of a tax, together with any interest and any penalties, additions to tax
or additional amounts imposed by any Governmental Entity in connection with any of the foregoing, and
(if) any liability with respect to any items described in clause (i) payable by reason of Contract,
assumption, transferee or successor liability, operation of Law, United States Treasury Regulations
Section 1.1502-6(a) (or any similar provision of Law or any predecessor or successor thereof) or
otherwise.

“Trade Secrets” has the meaning set forth in the definition of Intellectual Property in this
Section 1.1.

“Transaction Documents™ has the meaning set forth in Section 9.8.

“Transactions” has the meaning set forth in the Recitals.

“Transition Services Agreements” means (i) the transition services agreement, to be
entered into between the Company and SpinCo in connection with the Spin-Off Distribution and (ii) the
transition services agreement, to be entered into between Parent and SpinCo, in each case of (i) and (ii)
prepared in accordance with Section 6.17 of the Company Disclosure Letter.

“Treasury Regulations” means the regulations promulgated under the Code, as such
regulations may be amended from time to time.

“Trust Agreement” means the trust agreement, deed of trust or other similar instrument to
be entered into by and among the Company, SpinCo and an independent trustee specified therein, pursuant
to which the beneficiary interests (or similar interests) in the trust created thereunder (i) will be an integral
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part of the Merger Consideration, (ii) will not entitle the holders of such beneficiary interests to any rights
common to stockholders (such as voting and dividend rights), (iii) will be non-interest bearing, (iv) will
not be assignable or transferable except by operation of Law, and (v) will not be represented by any form
of certificate or instrument.

“Voting Company Debt” has the meaning set forth in Section 4.2(c).

“Willful Breach” means a material breach of this Agreement that is the consequence of an
act or omission by the breaching party with the actual knowledge that the taking of such act (or, in the
case of an omission, failure to take such act) would cause or constitute such material breach, regardless of
whether breaching was the object of the act or failure to act.

Section 1.2 Interpretation. Unless expressly provided for elsewhere in this Agreement,
this Agreement will be interpreted in accordance with the following provisions:

@) the words “this Agreement,” “herein,” “hereby,” “hereunder,” “hereof,” and
other equivalent words refer to this Agreement as an entirety and not solely to the particular portion,
article, section, subsection or other subdivision of this Agreement in which any such word is used,;

(b) examples are not to be construed to limit, expressly or by implication, the
matter they illustrate;

(© the word “including” and its derivatives means “including without
limitation” and is a term of illustration and not of limitation;

(d) the word “or” shall be disjunctive but not exclusive;

(e all definitions set forth herein are deemed applicable whether the words
defined are used herein in the singular or in the plural and correlative forms of defined terms have
corresponding meanings;

()] a defined term has its defined meaning throughout this Agreement and each
exhibit, schedule, certificate or other document to this Agreement, regardless of whether it appears before
or after the place where it is defined;

(9) all references to prices, values or monetary amounts refer to United States
dollars;

(h)  the word “director” as used herein refers to an individual serving as a
member of a board of directors of a company;

Q) wherever used herein, any pronoun or pronouns will be deemed to include
both the singular and plural and to cover all genders;

() this Agreement has been jointly prepared by the Parties, and this Agreement
will not be construed against any Person as the principal draftsperson hereof or thereof and no
consideration may be given to any fact or presumption that any Party had a greater or lesser hand in
drafting this Agreement;
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(K) the captions of the articles, sections or subsections appearing in this
Agreement are inserted only as a matter of convenience and in no way define, limit, construe or describe
the scope or extent of such section, or in any way affect this Agreement;

() any references herein to a particular Section, Article, Annex or Schedule
means a Section or Article of, or an Annex or Schedule to, this Agreement unless otherwise expressly
stated herein;

(m)  the Annexes and Schedules attached to this Agreement are incorporated
herein by reference and will be considered part of this Agreement;

(n) unless otherwise specified herein, all accounting terms used herein will be
interpreted, and all determinations with respect to accounting matters hereunder will be made, in
accordance with GAAP, applied on a consistent basis;

(o) any references to (i) any Contract (including this Agreement), statute or
regulation are to the Contract, statute or regulation as amended, modified, supplemented, restated or
replaced from time to time (in the case of Contract, to the extent permitted by the terms thereof and, if
applicable, by the terms of this Agreement); (ii) any Governmental Entity include any successor to that
Governmental Entity; and (iii) any applicable Law refers to such applicable Law as amended, modified,
supplemented or replaced from time to time (and, in the case of statutes, include any rules and regulations
promulgated under such statute) and references to any section of any applicable Law or other law include
any successor to such section;

(p) the phrase “made available” and words of similar import with respect to
information to be made available to Parent means that the relevant documents, instruments or materials
were posted and made available to Parent on the Company due diligence data site or otherwise delivered
to Weil, Gotshal & Manges LLP or Arnold & Porter Kaye Scholer LLP, in each case, in its capacity as
counsel to Parent, by the Company or its Representatives in connection with the Transactions prior to the
execution of this Agreement, and with respect to information to be made available to the Company means
that the relevant documents, instruments or materials were delivered to Jenner & Block LLP or White &
Case LLP, in each case, in its capacity as counsel to the Company, by Parent or its Representatives in
connection with the Transactions prior to the execution of this Agreement;

@) all references to days without explicit qualification of “business” will be
interpreted as a reference to calendar days; and if any action or notice is to be taken or given on or by a
particular calendar day, and such calendar day is not a Business Day, then such action or notice will be
deferred until, or may be taken or given on, the next Business Day; and

(n all references to time mean New York City time unless otherwise provided.

ARTICLE Il
THE DISTRIBUTION; THE MERGER; EFFECTS OF THE MERGER

Section 2.1 The Distribution. In connection with the Merger, upon the terms and subject
to the conditions of this Agreement and, if applicable, the Distribution Transaction Agreements, the Parties
agree that the Company will effect the Distribution as of such time that is not later than the Effective Time
and, in furtherance thereof, each of the Company and Parent shall cooperate with each other, and shall
cause their respective Affiliates to so cooperate, such that the Distribution shall be effected as of such time
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that is not later than the Effective Time. The Distribution may be effected by virtue of the Merger or by
way of dividend or other distribution (including as contemplated pursuant to the Trust Agreement and
Grant of Trust), in each case as the Company may elect following good faith consultation with Parent,
taking into consideration any adverse impact such distribution may have on Parent (including the
Surviving Corporation) following the Effective Time, and to the extent such distribution is reasonably
likely to have an adverse impact, the foregoing shall be subject to Parent’s consent (such consent not to
be unreasonably withheld, conditioned or delayed). For the avoidance of doubt, the Distribution shall be
made with respect to the shares of Company Common Stock and the shares of the Company Preferred
Stock and not the Company Equity Awards. Notwithstanding anything in this Agreement to the contrary,
Parent and the Company shall not be obligated to consummate the Distribution in any of the following
events: (a) the allocation of Stores to SpinCo in accordance with Section 6.17 of the Company Disclosure
Letter is not completed on or before October 13, 2023 (provided that Parent shall not be relieved of its
obligation to consummate the Distribution if it breaches its obligation to make such allocation) or (b)
Parent elects, subject to its obligations under Section 6.3, by written notice to the Company, to sell the
SpinCo Business to one or more third parties in lieu of the Parties consummating the Distribution, directly
or indirectly, whether structured as a sale of equity interests in SpinCo, a merger, sale of assets or
otherwise, to any bona fide third party buyer that is not an Affiliate of Parent. For the avoidance of doubt,
nothing in this Section 2.1 shall affect the obligations of Parent under Section 6.3(d)(i).

Section 2.2  The Merger. Upon the terms and subject to the conditions of this
Agreement, at the Effective Time, Merger Sub will be merged with and into the Company in accordance
with the applicable provisions of the DGCL, whereupon the separate existence of Merger Sub shall cease
and the Company shall continue its existence under the laws of the State of Delaware as the surviving
entity (the Company, as the surviving entity in the Merger, being sometimes referred to herein as the
“Surviving Corporation”), such that following the Merger, the Surviving Corporation will be a wholly
owned direct subsidiary of Parent.

Section 2.3 Closing.

@) The closing of the Merger (the “Closing”) shall take place at 10:00 a.m.,
New York City time, on a date that is three (3) Business Days following the satisfaction or (to the extent
permitted by applicable Law) waiver in accordance with this Agreement of all of the conditions set forth
in ARTICLE VII (the “Closing Date”) (other than any such conditions which by their nature cannot be
satisfied until the Closing Date, which shall be required to be so satisfied or (to the extent permitted by
applicable Law) waived in accordance with this Agreement on the Closing Date) by remote
communication and by the exchange of signature pages by electronic transmission or, to the extent such
exchange is not practicable or the Parties otherwise agree in writing, at the offices of Jenner & Block LLP
in New York, New York, or such other time, date or place as Parent and the Company may agree in
writing; provided, that the Closing may occur at such other time, date or place as may be agreed to in
writing by the parties hereto.

(b) Subject to the provisions of this Agreement, as soon as practicable on the
Closing Date, the Parties shall cause a certificate of merger with respect to the Merger prepared and
executed in accordance with the relevant provisions of the DGCL (the “Certificate of Merger”) to be
executed and filed with the Delaware Secretary of State.

(©) The Merger shall become effective upon the filing of the Certificate of
Merger with the Delaware Secretary of State, or at such later time as shall be agreed upon in writing by
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Parent and the Company and specified in the Certificate of Merger in accordance with the DGCL (such
date and time being hereinafter referred to as the “Effective Time”).

Section 2.4  Effect of the Merger. At and after the Effective Time, the Merger shall have
the effects set forth in this Agreement and the applicable provisions of the DGCL. Without limiting the
generality of the foregoing, and subject thereto, at the Effective Time, all of the property, rights, privileges,
powers and franchises of each of Merger Sub and the Company shall vest in the Surviving Corporation,
and all debts, liabilities obligations, restrictions, disabilities and duties of each of Merger Sub and the
Company shall become the debts, liabilities, obligations, restrictions, disabilities and duties of the
Surviving Corporation, all as provided under the DGCL.

Section 2.5  Organizational Documents.

@ At the Effective Time, the certificate of incorporation of the Company as in
effect immediately prior to the Effective Time shall be amended and restated to read in its entirety as set
forth on Exhibit A hereto and, as so amended and restated, shall be the articles of incorporation of the
Surviving Corporation, until thereafter amended in accordance with its terms, the terms of this Agreement
and applicable Law.

(b) At the Effective Time, the bylaws of the Company as in effect immediately
prior to the Effective Time shall be amended and restated to read in their entirety as set forth on Exhibit B
and, as so amended and restated, shall be the bylaws of the Surviving Corporation, until thereafter
amended in accordance with the terms of the articles of incorporation of the Surviving Corporation, such
bylaws, the terms of this Agreement and applicable law.

(© Within five (5) Business Days following the execution of this Agreement,
the Certificate of Designations shall be amended by the Company in accordance with the certificate of
amendment as set forth on Exhibit E hereto (the “COD Amendment”).

Section 2.6 Directors and Officers of the Surviving Corporation. The Parties shall take
all necessary action such that from and after the Effective Time, (i) the officers of the Company shall be
the officers of the Surviving Corporation, and such officers shall serve until their successors have been
duly elected or appointed and qualified or until their death, resignation or removal in accordance with the
Organizational Documents of the Surviving Corporation and (ii) the directors of Merger Sub shall be the
directors of the Surviving Corporation, and such directors shall serve until their successors have been duly
elected or appointed and qualified or until their death, resignation or removal in accordance with the
Organizational Documents of the Surviving Corporation.

ARTICLE Il
MERGER CONSIDERATION; EXCHANGE PROCEDURES

Section 3.1  Effect of the Merger on Capital Stock.

@ At the Effective Time, by virtue of the Merger and without any action on
the part of Parent, Merger Sub, the Company or any holder of any securities of Parent, Merger Sub or the
Company:

Q) Merger Sub Common Stock. Each share of common stock, par value
$0.01 per share, of Merger Sub (the “Merger Sub Common Stock™) issued and outstanding immediately
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prior to the Effective Time shall be converted into and shall represent one validly issued fully paid and
nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation (the
“Surviving Corporation Common Stock™) and shall constitute the only outstanding shares of capital stock
of the Surviving Corporation. From and after the Effective Time, all certificates representing shares of
Merger Sub Common Stock, if any, shall be deemed for all purposes to represent the number of shares of
common stock of the Surviving Corporation into which they were converted in accordance with the
immediately preceding sentence.

(i) Conversion of Capital Stock of the Company.

(A)  Subject to the other provisions of this ARTICLE Ill, each
share of Class A Common Stock, par value $0.01 per share, of the Company (“Company Common Stock”)
issued and outstanding immediately prior to the Effective Time (excluding any shares of Company
Common Stock described in Section 3.1(a)(iii), Dissenting Shares and Company Restricted Stock Awards
addressed in Section 3.2), shall be converted automatically at the Effective Time into the right to receive
from Parent the Common Merger Consideration, without any interest thereon and subject to any
withholding Taxes required by applicable Law in accordance with Section 3.3(h).

(B)  Subject to the other provisions of this ARTICLE Ill, each
share of Series A Convertible Preferred Stock, par value $0.01 per share, of the Company (“Company
Preferred Stock™) issued and outstanding immediately prior to the Effective Time (excluding any shares
of Company Preferred Stock described in clause (iii) of this Section 3.1(a) and Dissenting Shares) shall
be converted automatically at the Effective Time into the right to receive from Parent an amount in cash
equal to the product of (1) the number of shares of Company Common Stock into which such share of
Company Preferred Stock is convertible as of the Effective Time and (2) the Common Merger
Consideration (the “Preferred Merger Consideration”), without any interest thereon and subject to any
withholding Taxes required by applicable Law in accordance with Section 3.3(h), provided that, if the
Preferred Merger Consideration includes any SpinCo Common Stock, the number of shares of SpinCo
Common Stock to which any holder of Company Preferred Stock would otherwise be entitled pursuant to
this Section 3.1(a)(ii)(B) shall be rounded to the nearest whole number and no fractional shares of SpinCo
Common Stock shall be issued to any such holder.

(C)  All such shares of Company Common Stock and Company
Preferred Stock, when so converted, shall cease to be outstanding and shall automatically be canceled and
cease to exist. Each holder of any such share of Company Common Stock and Company Preferred Stock
that was outstanding immediately prior to the Effective Time shall cease to have any rights with respect
thereto, except the right to receive the Merger Consideration to be issued or paid in consideration therefor
upon the surrender of any Certificates or Book-Entry Shares, as applicable, and the right to receive any
dividends or other distributions with a record date prior to the Effective Time which may have been
authorized by the Company and which remain unpaid or undistributed at the Effective Time (including
the Pre-Closing Dividend, as the case may be).

(iii))  Company, Parent and Merger Sub-Owned Shares. Each share of
Company Common Stock or Company Preferred Stock that is issued and held by the Company or any of
the Company’s direct or indirect wholly owned Subsidiaries, and each share of Company Common Stock
or Company Preferred Stock that is owned by Parent, Merger Sub or any of their respective direct or
indirect wholly owned Subsidiaries, in each case immediately prior to the Effective Time, shall remain
outstanding.
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(b) Impact of Stock Splits, Etc. In the event of any change in the number of
shares of Company Common Stock, or securities convertible or exchangeable into or exercisable for
shares of Company Common Stock (including shares of Company Preferred Stock) issued and outstanding
after the date of this Agreement and prior the Effective Time by reason of any stock split, reverse stock
split, stock dividend, subdivision, reclassification, recapitalization, combination, exchange of shares or
the like, the Merger Consideration shall be equitably adjusted to provide to the holders of Company
Common Stock and the holders of Company Preferred Stock the same economic effect as contemplated
by this Agreement prior to such event, subject to further adjustment in accordance with this Section 3.1(b),
provided that no such adjustment shall be made pursuant to this Section 3.1(b) as a result of the
Distribution or the other transactions contemplated by Section 6.17 of the Company Disclosure Letter or
this Agreement. Nothing in this Section 3.1(b) shall be construed to permit any party to take any action
that is otherwise prohibited or restricted by any other provision of this Agreement.

Section 3.2  Treatment of Company Equity Awards.

@) At the Effective Time, each outstanding Company RSU shall, automatically
and without any required action on the part of the holder thereof, cease to represent a restricted stock unit
denominated in shares of Company Common Stock and shall be converted into a restricted stock unit
denominated in shares of Parent Common Stock (each, a “Parent RSU”). The number of shares of Parent
Common Stock subject to each such Parent RSU shall be equal to the product (rounded to the nearest
whole number) of (x) the number of shares of Company Common Stock subject to such Company RSU
immediately prior to the Effective Time multiplied by (y) the Equity Exchange Ratio. Except as
specifically provided above, following the Effective Time, each such Parent RSU shall continue to be
governed by the same terms and conditions (including vesting and forfeiture terms) as were applicable to
the corresponding Company RSU immediately prior to the Effective Time, but shall be treated as if a
“change in control” has occurred in accordance with Section 6.13(d). Dividend equivalent rights
associated with Company RSUs that are denominated in Company RSUs shall be treated consistent with
this Section 3.2(b) and such rights denominated in cash shall be provided for in the Parent RSU and shall
continue to be governed by the same terms and conditions (including vesting and forfeiture terms) as were
applicable to the corresponding Company RSU immediately prior to the Effective Time.

(b) At the Effective Time, each outstanding Company PSU shall, automatically
and without any required action on the part of the holder thereof, cease to represent a performance stock
unit denominated in shares of Company Common Stock and shall be converted into a Parent RSU. The
number of shares of Parent Common Stock subject to each such Parent RSU shall be equal to the product
(rounded to the nearest whole number) of (x) the sum of (i) the number of shares of Company Common
Stock subject to such Company PSU immediately prior to the Effective Time that are subject to the
performance period in which the Effective Time occurs, based on the greater of target performance and
actual performance as determined by the Company Board (or, if appropriate, any committee thereof
administering the Company Equity Plans) in accordance with the terms of the Company Equity Plans and
applicable award agreements, plus (ii) the number of shares of Company Common Stock subject to such
Company PSU immediately prior to the Effective Time that are subject to any performance period that
begins after the Effective Time, based on target performance, multiplied by (y) the Equity Exchange Ratio.
Except as specifically provided above, following the Effective Time, each such Parent RSU shall continue
to be governed by the same terms and conditions (including vesting and forfeiture terms) as were
applicable to the corresponding Company PSU immediately prior to the Effective Time, but (X) shall no
longer be subject to any performance-based vesting conditions and (Y) shall be treated as if a “change in
control” has occurred in accordance with Section 6.13(d). Dividend equivalent rights associated with
Company PSUs that are denominated in Company PSUs shall be treated consistent with this Section 3.2(b)
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and such rights denominated in cash shall be provided for in the Parent RSU and shall continue to be
governed by the same terms and conditions (including vesting and forfeiture terms) as were applicable to
the corresponding Company PSU immediately prior to the Effective Time.

(© At the Effective Time, each outstanding Company Restricted Stock Award
shall, automatically and without any required action on the part of the holder thereof, cease to represent a
restricted share of Company Common Stock and shall be converted into a number of restricted shares of
Parent Common Stock (each, a “Parent Restricted Stock Award”) equal to the product (rounded to the
nearest whole number) of the Equity Exchange Ratio multiplied by the number of shares of Company
Common Stock subject to such Company Restricted Stock Award immediately prior to the Effective Time.
Except as specifically provided above, following the Effective Time, each such Parent Restricted Stock
Award shall continue to be governed by the same terms and conditions (including vesting and forfeiture
terms) as were applicable to the corresponding Company Restricted Stock Award immediately prior to
the Effective Time, but (X) shall no longer be subject to any performance-based vesting conditions and
(Y) shall be treated as if a “‘change in control” has occurred in accordance with Section 6.13(d). Dividend
equivalent rights associated with Company Restricted Stock Awards that are denominated in Company
Restricted Stock Awards shall be treated consistent with this Section 3.2(c) and such rights denominated
in cash shall be provided for in the Parent Restricted Stock Award and shall continue to be governed by
the same terms and conditions (including vesting and forfeiture terms) as were applicable to the
corresponding Company Restricted Stock Award immediately prior to the Effective Time.

(d) As soon as practicable following the date of this Agreement, the Company
Board (or, if appropriate, any committee thereof administering the Company Equity Plans) shall adopt
such resolutions as may be required to effectuate the treatment of the Company Equity Awards pursuant
to Section 3.2(a)-(c). Parent shall take all actions that are necessary for the assumption of the Company
Equity Awards pursuant to Section 3.2(a)-(c), including the reservation of Parent Common Stock as
necessary to effect the transactions contemplated by this Section 3.2. Parent shall provide the Company
with applicable notices and/or communications setting forth the rights of the holders of the Company
Equity Awards in accordance with the terms this Section 3.2 no less than fifteen (15) Business Days prior
to the Effective Time and the Company shall have a reasonable period of time to review and comment on
such documents, and Parent shall consider any such comments in good faith.

(e Notwithstanding anything in Section 3.2(a)-(c) to the contrary, but subject
to Section 6.1, to the extent the terms of any Company Equity Award (i) granted on or after the date of
this Agreement and not in violation of this Agreement or (ii) mutually agreed by the Parties and a holder
of any Company Equity Award expressly provide for treatment in connection with the occurrence of the
Effective Time that is different from the treatment prescribed by this Section 3.2 then in each case of
clauses (i) and (ii), the terms of such Company Equity Award, as applicable or so agreed by the Parties
and such holder, shall control (and the applicable provisions of this Section 3.2 shall not apply).

Section 3.3  Payment for Securities.

€)) Paying Agent; Exchange Fund. Prior to the Effective Time, Parent shall
enter into an agreement with an entity designated by Parent and reasonably acceptable to the Company to
act as agent for the holders of Company Common Stock and the holders of Company Preferred Stock in
connection with the Merger (the “Paying Agent”) and to receive the Merger Consideration (other than the
SpinCo Consideration). On the Closing Date and prior to the filing of the Certificate of Merger, Parent
shall deposit, or cause to be deposited with the Paying Agent, for the benefit of the holders of shares of
Company Common Stock and Company Preferred Stock issued and outstanding immediately prior to the
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Effective Time, an amount in cash sufficient to pay the aggregate Merger Consideration (other than the
SpinCo Consideration) in exchange for all of the shares of Company Common Stock and Company
Preferred Stock outstanding immediately prior to the Effective Time, excluding any shares of Company
Common Stock and Company Preferred Stock described in Section 3.1(a)(iii) and any Dissenting Shares
(such cash being hereinafter referred to as the “Exchange Fund”). The Paying Agent shall, pursuant to
irrevocable instructions, deliver the Merger Consideration (other than the SpinCo Consideration)
contemplated to be issued in exchange for shares of Company Common Stock and Company Preferred
Stock pursuant to this Agreement out of the Exchange Fund. Except as contemplated by this Section
3.3(a), the Exchange Fund shall not be used for any other purpose. The Surviving Corporation shall pay
all charges and expenses, including those of the Paying Agent, in connection with the exchange of shares
of Company Common Stock and Company Preferred Stock for the Merger Consideration. Any interest or
other income resulting from investment of the Exchange Fund shall become part of the Exchange Fund.

(b) Payment Procedures.

Q) As soon as reasonably practicable after the Effective Time, but in no
event more than three (3) Business Days after the Closing Date, Parent shall, and shall cause the Surviving
Corporation to, cause the Paying Agent to deliver to each record holder, as of immediately prior to the
Effective Time, of (A) an outstanding certificate or certificates that immediately prior to the Effective
Time represented shares of Company Common Stock or Company Preferred Stock, as applicable (the
“Certificates”) or (B) shares of Company Common Stock or Company Preferred Stock, as applicable,
represented by book-entry (“Book-Entry Shares”), a letter of transmittal (“Letter of Transmittal”) (which
shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only
upon proper delivery of the Certificates to the Paying Agent, and which shall be in a customary form
(including customary provisions regarding delivery of an “agent’s message” with respect to Book-Entry
Shares) and agreed to by Parent and the Company prior to the Closing) and instructions for use in effecting
the surrender of the Certificates or, in the case of Book-Entry Shares, the surrender of such shares, for
payment of the Merger Consideration.

(i) Upon surrender to the Paying Agent of a Certificate and delivery of
a duly completed and validly executed Letter of Transmittal and such other customary documents as may
be reasonably required by the Paying Agent or in the case of Book-Entry Shares, receipt of an “agent’s
message” by the Paying Agent (or such other evidence, if any, of transfer as the Paying Agent may
reasonably request), the holder of such Certificate or Book-Entry Shares shall be entitled to promptly
receive in exchange therefor the Merger Consideration (subject to Section 3.3(j)) payable in respect of the
number of shares formerly evidenced by such Certificate or such Book-Entry Share. No interest shall be
paid or accrued for the benefit of holders of the Certificates or Book-Entry Shares on the Merger
Consideration or on any unpaid dividends and other distributions payable in respect of the Certificates or
Book-Entry Shares. If payment of the Merger Consideration is to be made to a Person other than the record
holder of such shares of Company Common Stock or Company Preferred Stock, as applicable, it shall be
a condition of payment that shares so surrendered shall be properly endorsed or shall be otherwise in
proper form for transfer and that the Person requesting such payment shall have paid any transfer and
other Taxes required by reason of the payment of the Merger Consideration to a Person other than the
registered holder of such shares surrendered or shall have established to the satisfaction of the Surviving
Corporation that such Taxes either have been paid or are not applicable. Until surrendered as contemplated
by this Section 3.3(b)(ii), each Certificate and each Book-Entry Share shall be deemed at any time after
the Effective Time to represent only the right to receive upon such surrender the Merger Consideration
payable in respect of such shares of Company Common Stock or Company Preferred Stock, as applicable,
subject to the Surviving Corporation’s obligation (subject to Section 6.1) to pay any dividends or other
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distributions with a record date prior to the Effective Time which may have been authorized by the
Company and which remain unpaid at the Effective Time (including pursuant to Section 3.3(i), as
applicable).

(© Termination Rights. Subject to the Surviving Corporation’s obligation
(subject to Section 6.1) to pay any dividends or other distributions with a record date prior to the Effective
Time which may have been authorized by the Company and which remain unpaid at the Effective Time
(including pursuant to Section 3.3(i), as applicable), all Merger Consideration paid upon the surrender of
and in exchange for shares of Company Common Stock and Company Preferred Stock in accordance with
the terms hereof (for the avoidance of doubt, together with the SpinCo Consideration) shall be deemed to
have been paid in full satisfaction of all rights pertaining to such Company Common Stock and Company
Preferred Stock, as applicable. At the Effective Time, the Surviving Corporation shall cause the stock
transfer books of the Surviving Corporation to be closed immediately, and there shall be no further
registration of transfers on the stock transfer books of the Surviving Corporation of the shares of Company
Common Stock and Company Preferred Stock that were outstanding immediately prior to the Effective
Time. If, after the Effective Time, Certificates or Book-Entry Shares are presented to the Surviving
Corporation for any reason, they shall be canceled and exchanged for the Merger Consideration payable
in respect of the shares of Company Common Stock or Company Preferred Stock, as applicable,
previously represented by such Certificates or Book-Entry Shares (other than Certificates or Book-Entry
Shares evidencing shares of Company Common Stock or Company Preferred Stock described in clause
(iii) of Section 3.1(a)), without any interest thereon.

(d) Termination of Exchange Fund. Any portion of the Exchange Fund that
remains undistributed to the former stockholders of the Company on the date that is twelve (12) months
after the Closing Date shall be delivered to the Surviving Corporation, upon demand, and any former
common stockholders or preferred stockholder of the Company who have not theretofore received the full
Merger Consideration, without interest thereon, shall thereafter look only to the Surviving Corporation
and Parent for payment of their claim for such amounts.

(e) No Liability. None of the Surviving Corporation, Parent, Merger Sub or the
Paying Agent shall be liable to any holder of Company Common Stock or Company Preferred Stock for
any amount of Merger Consideration properly delivered to a public official pursuant to any applicable
abandoned property law, escheat law or similar Law. If any Certificate or Book-Entry Share has not been
surrendered prior to the time that is immediately prior to the time at which Merger Consideration in respect
of such Certificate or Book-Entry Share would otherwise escheat to or become the property of any
Governmental Entity, any such shares, cash, dividends or distributions in respect of such Certificate or
Book-Entry Share shall, to the extent permitted by applicable Law, become the property of Parent, free
and clear of all claims or interest of any Person previously entitled thereto.

)] Lost, Stolen or Destroyed Certificates. If any Certificate (other than a
Certificate evidencing shares of Company Common Stock or Company Preferred Stock described in
clause (iii) of Section 3.1(a)) shall have been lost, stolen or destroyed, upon the making of an affidavit of
that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if reasonably required
by Parent or the Surviving Corporation, the posting by such Person of a bond in such reasonable amount
as Parent or the Surviving Corporation may direct as indemnity against any claim that may be made against
it with respect to such Certificate, the Paying Agent shall pay in exchange for such lost, stolen or destroyed
Certificate the Merger Consideration (other than the SpinCo Consideration) payable in respect of the
shares of Company Common Stock or Company Preferred Stock formerly represented by such Certificate,
without any interest thereon.
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(9) Dissenter’s Rights. Notwithstanding any provision of this Agreement to the
contrary, if required by the DGCL (but only to the extent required thereby), Dissenting Shares will not be
converted into the right to receive the Merger Consideration, but instead, at the Effective Time, will be
converted into the right to receive payment of the fair value of such Dissenting Shares in accordance with
the provisions of Section 262 of the DGCL unless and until any such holder of Dissenting Shares (a
“Dissenting Stockholder”) fails to perfect or effectively withdraws, waives or loses its rights to appraisal
and payment under the DGCL (it being understood that at the Effective Time such Dissenting Shares shall
no longer be outstanding). Whether before or after the Effective Time, if any Person who otherwise would
be deemed a Dissenting Stockholder with respect to any shares of Company Common Stock or Company
Preferred Stock shall have failed to perfect or shall have effectively withdrawn or lost such Person’s right
to appraisal of such shares of Company Common Stock or Company Preferred Stock, as applicable, held
by such holder under Section 262 of the DGCL, such shares of Company Common Stock or Company
Preferred Stock, as applicable, shall no longer be deemed Dissenting Shares. Instead, such shares of
Company Common Stock and Company Preferred Stock shall be treated as though they had been
converted into the right to receive the Merger Consideration for such shares of Company Common Stock
or Company Preferred Stock, as applicable, subject to the terms of this Agreement. The Company or the
Surviving Corporation shall, and the Parent shall cause it to, promptly consent to any request by a Person
to withdraw such Person’s dissent at any time in whole or in part. The Company shall deliver prompt
notice to the Parent of any demands for appraisal, withdrawals of such demands and any related
instruments served pursuant to the DGCL and, in each case, received by the Company prior to the
Effective Time. From and after the Effective Time, the Parent and the Surviving Corporation shall have
the right to participate in and direct all negotiations and proceedings with respect to, and shall be fully
responsible for, such demands. The Company shall not, and shall not agree to, except with the prior written
consent of Parent, make any payment with respect to any demands for appraisal or settle or compromise
rights with respect to any such demands.

(h) Withholding Taxes. Notwithstanding anything in this Agreement or the
Distribution Transaction Agreements to the contrary, Parent, the Company, the Surviving Corporation and
the Paying Agent shall be entitled to deduct and withhold (or cause to be deducted and withheld) from the
amounts otherwise payable to any holder of Company Common Stock or Company Preferred Stock or
holder of Company Equity Awards pursuant to this Agreement or the Distribution Transaction
Agreements such amounts as are required to be deducted or withheld with respect to the making of such
payments, the Pre-Closing Dividend, or effecting the Distribution under applicable Law. To the extent
that amounts are so properly deducted or withheld and timely paid over to the appropriate Governmental
Entity by the Paying Agent, the Company, the Surviving Corporation or Parent, as the case may be, such
deducted or withheld amounts shall be treated for all purposes of this Agreement as having been paid to
the holder of the Company Common Stock or Company Preferred Stock or holder of the equity or equity-
based awards in respect of which such deduction or withholding was made by the Paying Agent, the
Company, the Surviving Corporation or Parent, as the case may be. If the Company, the Surviving
Corporation or Parent determine that any amounts are required to be deducted or withheld (other than any
deduction or withholding with respect to any payments constituting compensation for services), the
Company, the Surviving Corporation or Parent shall use commercially reasonable efforts to, prior to
deducting or withholding such amounts, notify each other in respect of such determination and shall
reasonably cooperate in good faith with each other to establish or obtain any exemption from or reduction
in the amount of any such deduction or withholding that otherwise would be required (without changing
or amending any terms of the Merger, the Distribution, the Pre-Closing Dividend, this Agreement, or the
Distribution Transaction Agreements).
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Q) Further Action. In the event that the Closing Date occurs after the record
date for the Pre-Closing Dividend but before the payment date for the Pre-Closing Dividend, the Surviving
Corporation shall pay, and Parent shall cause the Surviving Corporation to pay, the Pre-Closing Dividend
to each holder of record of Company Common Stock and Company Preferred Stock and to credit dividend
equivalents to the Company Equity Awards, as applicable.

() SpinCo Consideration. The SpinCo Consideration shall be delivered to the
holders of Company Common Stock and Company Preferred Stock in accordance with the Distribution
Transaction Agreements.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except (x) as disclosed in the reports, schedules, forms, statements and other documents
filed by the Company with or furnished by the Company to the SEC on or after June 20, 2020 (excluding
any disclosures set forth in any such Filed Company SEC Documents in any risk factor section, any
forward-looking disclosure or any other statements that are non-specific, predictive or primarily
cautionary in nature other than historical facts included therein and solely where the relevance of the
information as an exception to (or disclosure for purposes of) a particular representation is reasonably
apparent on the face of such disclosure) and publicly available prior to the date of this Agreement (the
“Filed Company SEC Documents™), (y) as set forth in the disclosure letter delivered by the Company to
Parent as of the date hereof (the “Company Disclosure Letter”), or (z) to the extent relating to SpinCo, the
SpinCo Business, SpinCo Assets, SpinCo Liabilities or SpinCo Employees or any Divestment Actions,
the Company represents and warrants to Parent and Merger Sub as follows:

Section 4.1  Organization, General Authority and Standing. Each of the Company and
the Company Subsidiaries is duly organized, validly existing and in good standing under the laws of the
jurisdiction in which it is organized (in the case of good standing, to the extent the concept is recognized
by such jurisdiction), except in the case of any Company Subsidiary where any such failure would not
reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.
Each of the Company and the Company Subsidiaries (a) has full power and authority necessary to enable
it to own, operate, lease or otherwise hold its properties and assets and to conduct its business as presently
conducted and (b) is duly qualified or licensed to do business in each jurisdiction where the nature of its
business makes such qualification or licensing necessary, other than where the failure to have such power
and authority or to be so qualified or licensed would not reasonably be expected to, individually or in the
aggregate, have a Company Material Adverse Effect. True and complete copies of the Company’s
Organizational Documents as in effect on the date of this Agreement are included in the Filed Company
SEC Documents. There are not any stockholder agreements, voting trusts or other agreements to which
the Company is a party or by which it is bound relating to the voting of any shares of the Company’s
capital stock other than as disclosed in the Filed Company SEC Documents.

Section 4.2  Capital Structure.

€)) The authorized capital stock of the Company consists of 1,000,000,000
shares of Company Common Stock and 1,750,000 shares of Company Preferred Stock, par value $0.01
per share. At the close of business on October 12, 2022 (the “Measurement Date”), (i) 533,764,301 shares
of Company Common Stock (inclusive of 645,594 Company Restricted Stock Awards) were issued and
outstanding, all of which shares were Class A Common Stock, (ii) 666,000 shares of Company Preferred
Stock were issued and outstanding, all of which shares were shares of Series A Preferred Stock,
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(iii) 7,476,703 shares of Company Common Stock were subject to Company RSUs, (iv) 2,930,040 shares
of Company Common Stock were subject to Company PSUs (assuming achievement of applicable
performance goals at target performance), (v) 5,725,923 shares of Company Common Stock were subject
to Company PSUs (assuming achievement of applicable performance goals at maximum performance),
(vi) 57,068,354 shares of Company Common Stock were held by the Company in its treasury, and
(vii) 34,873,993 additional shares of Company Common Stock were reserved and available for issuance
pursuant to the Company Equity Plans (for the avoidance of doubt, not including shares of Company
Common Stock subject to Company Equity Awards set forth above). As of the Measurement Date, the
issued and outstanding Company Preferred Stock would be convertible into 38,670,624 shares of
Company Common Stock in accordance with the Certificate of Designation assuming the consummation
of the Transactions. Except as set forth above, at the close of business on the Measurement Date, no
shares of capital stock of the Company were issued, reserved for issuance or outstanding. From the
Measurement Date to the date of this Agreement, there have been no issuances by the Company of shares
of capital stock of the Company, Company Equity Awards or options, warrants, convertible or
exchangeable securities, stock-based performance units or other rights to acquire shares of capital stock
of the Company or other rights that give the holder thereof any economic interest of a nature accruing to
the holders of Company Common Stock, other than upon the settlement of Company Equity Awards
outstanding as of the Measurement Date in accordance with the terms of the applicable Company Equity
Plan and any related award agreements.

(b) All outstanding shares of Company Common Stock and Company Preferred
Stock, and all such shares that may be issued prior to the Effective Time when issued, (i) are or will be,
as applicable, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive
rights and (i) issued in compliance in all material respects with applicable securities Laws and other
applicable Law and all requirements set forth in applicable Contracts.

(© As of the date of this Agreement, there are no bonds, debentures, notes or
other Indebtedness of the Company having the right to vote (or convertible into, or exchangeable for,
securities having the right to vote) on any matters on which holders of Company Common Stock may vote
(“Voting Company Debt”).

(d) Except as set forth above, as of the date of this Agreement, there are no
options, warrants, convertible or exchangeable securities, stock-based performance units or other rights
or Contracts to which the Company is a party or by which the Company is bound (i) obligating the
Company to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock
of, or any security convertible or exchangeable for any shares of capital stock of, the Company or any
Voting Company Debt, (ii) obligating the Company to issue, grant or enter into, as applicable, any such
option, warrant, security, unit, right or Contract or (iii) that give any person the right to receive any
economic interest of any nature accruing to the holders of Company Common Stock. As of the date of this
Agreement, there are no outstanding contractual obligations of the Company to repurchase, redeem or
otherwise acquire any shares of capital stock of the Company or options, warrants, convertible or
exchangeable securities, stock-based performance units or other rights to acquire shares of capital stock
of the Company except for (A) the withholding of shares of Company Common Stock to satisfy Tax
obligations with respect to Company Equity Awards and (B) in connection with settlement or forfeiture
of Company Equity Awards. Except as set forth on Section 4.2(d) of the Company Disclosure Letter,
neither the Company nor any Company Subsidiary is a party to any agreement pursuant to which any
Person is entitled to elect, designate or nominate any director of the Company or any of the Company
Subsidiaries.
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(e) Each Company Equity Award (i) was granted in compliance with all
applicable laws and all of the terms and conditions of the Company Equity Plan pursuant to which it was
issued and (ii) is evidenced by a written award agreement, substantially in a form made available to Parent,
except for such differences relating to the number of shares of Company Common Stock covered thereby,
the exercise price (if applicable), the vesting schedule, the expiration date applicable thereto and other
similar terms.

Section 4.3  Company Subsidiaries; Equity Interests.

@) Section 4.3(a) of the Company Disclosure Letter sets forth, as of the date of
this Agreement, the name and jurisdiction of incorporation or organization of each Company Subsidiary.
All of the outstanding interests in each such Company Subsidiary have been validly issued, fully paid and
nonassessable and are owned by the Company, free and clear of all Liens, other than Permitted Liens. As
of the date of this Agreement, there are no options, warrants, rights, convertible or exchangeable securities,
stock-based performance units or Contracts to which any such Company Subsidiary is a party or by which
such Company Subsidiary is bound obligating such Company Subsidiary to issue, deliver or sell, or cause
to be issued, delivered or sold, additional shares of capital stock of, or any security convertible or
exchangeable for any shares of capital stock of, any Company Subsidiary.

(b) Except as set forth in Section 4.3(b) of the Company Disclosure Letter, the
Company does not own, directly or indirectly, any capital stock, membership interest, partnership interest,
joint venture interest or other equity interest in any Person, nor does the Company or any Company
Subsidiary have any obligation, contingent or otherwise, to consummate any material additional
investment in any Person other than a Company Subsidiary.

Section 4.4  Authority; Execution and Delivery; Enforceability.

@ The execution and delivery by the Company of this Agreement (including,
for the avoidance of doubt, Section 6.17 of the Company Disclosure Letter) and the consummation by the
Company of the Transactions (including, for the avoidance of doubt, the separation of the SpinCo
Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Company Retained
Business, Company Retained Assets, Company Retained Liabilities and Company Retained Employees
and the Distribution) have been duly authorized by all necessary corporate action on the part of the
Company, subject, (i) to receipt of the Company Stockholder Approval, and (ii) in the case of the
Separation and the Distribution, to receipt of the approval by the Company Board of the Distribution
Transaction Agreements to which the Company is a party. The Company has duly executed and delivered
this Agreement, and, assuming due authorization, execution and delivery by Parent and Merger Sub, this
Agreement constitutes its legal, valid and binding obligation, enforceable against it in accordance with its
terms (except insofar as such enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium or other Laws of general applicability relating to or affecting creditors’ rights, or by principles
governing the availability of equitable remedies, whether considered in a Proceeding at law or in equity).

(b) The Company Board, at a meeting duly called and held, has unanimously
(i) determined that this Agreement (including, for the avoidance of doubt, Section 6.17 of the Company
Disclosure Letter) and the Transactions (including, for the avoidance of doubt, the separation of the
SpinCo Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Company Retained
Business, Company Retained Assets, Company Retained Liabilities and Company Retained Employees
and the Distribution), are fair to, and in the best interests of, the Company’s stockholders, (ii) approved
and declared advisable the execution and delivery by the Company of this Agreement (including, for the
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avoidance of doubt, Section 6.17 of the Company Disclosure Letter), the performance by the Company of
its covenants and agreements contained in this Agreement and the consummations of the Transactions
(including, for the avoidance of doubt, the separation of the SpinCo Business, SpinCo Assets, SpinCo
Liabilities and SpinCo Employees from the Company Retained Business, Company Retained Assets,
Company Retained Liabilities and Company Retained Employees and the Distribution), (iii) assuming the
representations and warranties set forth in Section 5.9 are true and correct, took all appropriate and
necessary actions to render any and all limitations on mergers, business combinations and ownership of
shares of the Company Common Stock and Company Preferred Stock as set forth in the Company’s
Organizational Documents or in any state takeover statute to be inapplicable to the Transactions, (iv)
directed that this Agreement be submitted to the holders of Class A Common Stock of the Company for
adoption and (v) resolved to recommend that the holders of Class A Common Stock of the Company adopt
this Agreement and approve the Merger (such recommendation described in clause (v), the “Company
Board Recommendation™).

(© Assuming the representations and warranties set forth in Section 5.9 are true
and correct, the only votes of holders of any class or series of capital stock of the Company necessary to
approve this Agreement and to consummate the Merger are (i) the adoption of this Agreement by the
holders of a majority of votes represented by the outstanding shares of Class A Common Stock (the
“Common Stockholder Approval™) and (ii) the approval of (A) this Agreement and the Merger and (B)
the COD Amendment, in each case of clauses (A) and (B), by the holders of a majority of the outstanding
shares of Company Preferred Stock entitled to vote thereon (the “Preferred Stockholder Approval” and,
together with the Common Stockholder Approval, the “Company Stockholder Approval”).

(d) (1) The execution and delivery by or on behalf of each party which may be
the record holder of Company Common Stock held on behalf of a member of the ACI Control Group, of
a written consent substantially in the form attached hereto as Exhibit C-1, Exhibit C-2, Exhibit C-3 or
Exhibit C-4, as applicable (the “Common Stockholder Written Consent™) to approve and adopt this
Agreement in accordance with Section 228 and Section 251(c) of the DGCL shall satisfy the Common
Stockholder Approval, and (ii) the execution and delivery by HPS Investment Partners, LLC and by or on
behalf of its affiliates holding the Company Preferred Stock (the “Preferred Holders”) of written consents
substantially in forms attached hereto as Exhibit D-1 and Exhibit D-2 (the “Preferred Stockholder Written
Consent” and, together with the Common Stockholder Written Consent, the “Stockholder Consents™) to
approve and adopt, as applicable, this Agreement and the COD Amendment, in each case, in accordance
with Section 228 and Section 251(c) of the DGCL shall satisfy the Preferred Stockholder Approval. For
the avoidance of doubt, the execution and delivery of the Stockholder Consents shall satisfy the Company
Stockholder Approval.

Section 4.5  No Conflicts; Consents.

€)) Except as set forth in Section 4.5(a) of the Company Disclosure Letter, the
execution and delivery by the Company of this Agreement do not, and the consummation of the
Transactions and compliance with the terms hereof, in each case excluding transactions undertaken in
order to satisfy Section 6.3 hereof or the conditions set forth in Section 7.1(b) (solely to the extent
necessary under any Antitrust Law) or Section 7.1(c), will not, conflict with, or result in any violation of,
or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination,
cancelation or acceleration of any material obligation or to loss of a material benefit under, or result in the
creation of any Lien upon any of the properties or assets of the Company or the Company Subsidiaries
under, any provision of (i) the Organizational Documents of the Company, (ii)the Organizational
Documents of any Company Subsidiary, (iii) any Company Permit or any contract, lease, license,
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indenture, note, bond, agreement, concession, franchise or other binding instrument (a “Contract”) to
which the Company or any Company Subsidiary is a party or by which any of their respective properties
or assets is bound or (iv) subject to the filings and other matters referred to in Section 4.5(b) and Section
6.3(a), any Law applicable to the Company or the Company Subsidiaries or their respective properties or
assets, other than, in the case of clauses (ii), (iii) and (iv) above, any such items that would not reasonably
be expected to, individually or in the aggregate, have a Company Material Adverse Effect.

(b) No consent, approval, license, permit, order, waiver or authorization
(“Consent”) of, or registration, declaration or filing with, or permit from, any national, Federal, state,
provincial, local or other government, domestic, foreign or supranational, or any court of competent
jurisdiction, administrative agency or commission or other governmental authority or instrumentality,
domestic or foreign (a “Governmental Entity”), is required to be obtained or made by or with respect to
the Company or any Company Subsidiary in connection with the execution, delivery and performance of
this Agreement or the consummation of the Transactions, other than (i) compliance with and filings under
the HSR Act, (ii) the filing with the SEC of the Company Information Statement and (B) such reports and
registration statements under the Exchange Act and the Securities Act as may be required in connection
with this Agreement or the Transactions, (iii) the filing of the Certificate of Merger and the COD
Amendment with the Secretary of State of the State of Delaware and appropriate documents with the
relevant authorities of the other jurisdictions in which the Company is qualified to do business, (iv) such
filings as may be required under the rules and regulations of the NYSE, and (V) such other items that the
failure of which to obtain or make would not reasonably be expected to, individually or in the aggregate,
have a Company Material Adverse Effect.

Section 4.6  SEC Documents; Undisclosed Liabilities.

@ Since June 20, 2020, the Company has filed or furnished with the SEC all
forms, registration statements, reports, schedules and statements required to be filed or furnished under
the Exchange Act or the Securities Act. At the time filed (or, in the case of registration statements, solely
on the dates of effectiveness) (except to the extent amended by a subsequently Filed Company SEC
Document prior to the date of this Agreement, in which case as of the date of such amendment), each Filed
Company SEC Document complied in all material respects with the applicable requirements of the
Exchange Act and the Securities Act, as the case may be and did not contain any untrue statement of a
material fact, or omit to state a material fact required to be stated therein or necessary in order to make the
statements made, in light of the circumstances under which they were made, not misleading. The Company
has made all certifications and statements required by Sections 302 and 906 of the Sarbanes-Oxley Act
with respect to the Filed Company SEC Documents. As of the date hereof, neither the Company nor any
of its officers has received notice from any Governmental Entity challenging or questioning the accuracy,
completeness, form or manner of filing of such certifications. As of the date hereof, there are no
outstanding or unresolved comments received by the Company from the SEC with respect to any of the
Filed Company SEC Documents and, to the Knowledge of the Company, none of the Filed Company SEC
Documents is the subject of ongoing SEC review or investigation. None of the Company Subsidiaries is
subject to the reporting requirements of Section 13(a) or Section 15(d) of the Exchange Act.

(b)  The audited consolidated financial statements and the unaudited quarterly
financial statements (including, in each case, the notes thereto) of the Company included in the Filed
Company SEC Documents (i) complied as to form in all material respects with the published rules and
regulations of the SEC with respect thereto, (ii) were prepared in all material respects in accordance with
GAAP (except, in the case of unaudited quarterly statements, as permitted by Form 10-Q of the SEC or
other rules and regulations of the SEC) applied in all material respects on a consistent basis during the
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periods involved (except as may be indicated in the notes thereto) and (iii) fairly present in all material
respects the consolidated financial position of the Company and its consolidated subsidiaries as of the
dates thereof and the consolidated results of their operations and cash flows for the periods covered thereby
(subject, in the case of unaudited quarterly statements, to year-end adjustments).

(© Except as reflected or reserved against in the consolidated balance sheet of
the Company, as of February 26, 2022, or the notes thereto, included in the Filed Company SEC
Documents (such balance sheet and the notes thereto, the “Company Balance Sheet”), the Company and
the Company Subsidiaries do not have any liability or obligation of any nature (whether accrued, absolute,
contingent or otherwise) other than (i) liabilities or obligations incurred in the ordinary course of business
consistent with past practice since the date of the Company Balance Sheet, (ii) liabilities or obligations
not required to be disclosed in a consolidated balance sheet of the Company or in the notes thereto prepared
in accordance with GAAP and the rules and regulations of the SEC applicable thereto, (iii) liabilities or
obligations incurred in connection with the Transactions and (iv) liabilities or obligations that would not
reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.
Since February 26, 2022, neither the Company nor any of the Company Subsidiaries has made or permitted
to remain outstanding any “extensions of credit” (within the meaning of Section 402 of the Sarbanes-
Oxley Act) or prohibited loans to any executive officer of the Company (as defined in Rule 3b-7 under
the Exchange Act) or director of the Company or any Company Subsidiary.

(d) The Company has established and maintains disclosure controls and
procedures and a system of internal control over financial reporting (as such terms are defined in Rule
13a-15 and Rule 15d-15 under the Exchange Act) as required by the Exchange Act. From the date of the
filing of the Company’s Annual Report on Form 10-K for the fiscal year ended February 26, 2022 to the
date of this Agreement, the Company’s auditors and the Company Board have not been advised of (i) any
significant deficiencies or material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the Company’s ability to record, process,
summarize and report financial information or (ii) any fraud, whether or not material, that involves
management or other employees who have a significant role in the Company’s internal control over
financial reporting, and, in each case, neither the Company nor any of its Representatives has failed to
disclose such information to the Company’s auditors or the Company Board.

Section 4.7  Information Supplied. None of the information supplied or to be supplied
by or on behalf of the Company for inclusion or incorporation by reference in the Company Information
Statement will, at the time it is first published, sent or given to the Company’s stockholders or at any time
it is amended or supplemented, as the case may be, contain any untrue statement of a material fact or omit
to state any material fact necessary to make the statements therein, in light of the circumstances under
which they are made, not misleading. To the extent the Distribution is to be effected in accordance with
this Agreement, none of the information supplied or to be supplied by or on behalf of Company for
inclusion or incorporation by reference in the SpinCo Registration Statement will, on the date the SpinCo
Registration Statement or any amendment or supplement thereto is first declared effective by the SEC,
contain any untrue statement of a material fact or omit to state any material fact necessary to make the
statements therein, in light of the circumstances under which they are made, not misleading. None of the
information supplied or to be supplied by or on behalf of the Company will, at the date of being made
available to the stockholders, contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading. The Company Information Statement and, to
the extent the Distribution is to be effected in accordance with this Agreement, the SpinCo Registration
Statement will comply as to form in all material respects with the requirements of the Exchange Act,
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except that no representation or warranty is made by the Company with respect to statements included or
incorporated by reference in the Company Information Statement or the SpinCo Registration Statement
based on information supplied by or on behalf of Parent or Merger Sub for inclusion or incorporation by
reference therein.

Section 4.8  Absence of Certain Changes or Events.

€)) Since February 26, 2022, there has not been any Company Material Adverse
Effect.

(b) From February 26, 2022 through the date of this Agreement, the Company
and the Company Subsidiaries have each conducted their respective businesses in the ordinary course in
substantially the same manner as previously conducted (other than as a result of COVID-19 and COVID-
19 Measures), and during such period there has not been:

Q) any declaration, setting aside or payment of any dividend on, or
making of any other distribution (whether in cash, stock or property) with respect to, any capital stock of
the Company in each case other than the Pre-Closing Dividend, quarterly dividends on the Company
Common Stock and dividends on the Company Preferred Stock pursuant to the Certificate of Designation
(including the Pre-Closing Dividend);

(i) any split, combination or reclassification of any capital stock of the
Company or any issuance or the authorization of any issuance of any other securities in respect of, in lieu
of or in substitution for shares of capital stock of the Company;

(i) any change in accounting methods, principles or practices by the
Company or any Company Subsidiary materially affecting the consolidated assets, liabilities or results of
operations of the Company, except as may have been required (A) by GAAP (or any interpretation
thereof), including pursuant to standards, guidelines and interpretations of the Financial Accounting
Standards Board or any similar organization, or (B) by Law; or

(iv)  any other action taken that if taken after the date of this Agreement
without the prior written consent of Parent would constitute a violation of Section 6.1 (other than clauses

(c)(), (e), (h) and (j) of Section 6.1).

Section4.9  Taxes. Except as would not reasonably be expected to, individually or in
the aggregate, have a Company Material Adverse Effect:

@ Each of the Company and the Company Subsidiaries has (i) timely filed, or
caused to be timely filed on its behalf, taking into account any extensions of time within which to file, all
Tax Returns required to have been filed by it, and all such Tax Returns are true, correct and complete, and
(i) paid, or caused to be paid, all Taxes required to have been paid by it other than Taxes that are not yet
due or that are being contested in good faith in appropriate Proceedings and for which adequate reserves
have been established in accordance with GAAP.

(b)  The most recent financial statements contained in the Filed Company SEC
Documents reflect, in accordance with GAAP, an adequate reserve for all Taxes payable by the Company
and the Company Subsidiaries for all taxable periods through the date of such financial statements. Neither
the Company nor any Company Subsidiary has incurred any material liability for Taxes since the date of
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the Company’s most recent financial statements outside of the ordinary course of business or otherwise
inconsistent with past practice.

(© Each of the Company and the Companies Subsidiaries have withheld and
timely paid each material Tax required to have been withheld and paid in connection with amounts paid
or owing to any employee of the Company, creditor, customer, stockholder, or other party (including,
without limitation, withholding of Taxes pursuant to Sections 1441 and 1442 of the Code or similar
provisions under any state, local, and foreign Laws), and materially complied with all information
reporting and backup withholding provisions of applicable Law.

(d) There are no disputes, audits, examinations, investigations or proceedings
pending or threatened in writing in respect of any Taxes or Tax Returns of the Company or any Company
Subsidiary, and neither the Company nor any Company Subsidiary is a party to any litigation or
administrative Proceeding relating to Taxes. No deficiency for any Tax has been asserted or assessed by
a taxing authority in writing against the Company or any Company Subsidiary that has not been paid,
settled or withdrawn or is not being contested in good faith in appropriate Proceedings.

(e There has never been any claim made in writing by any taxing authority in
a jurisdiction where the Company or any Company Subsidiaries do not file Tax Returns that any of such
entities may be subject to Tax in that jurisdiction.

()] There are no Liens for Taxes other than Permitted Liens upon any property
or assets of the Company or any Company Subsidiary.

(9) Neither the Company nor any Company Subsidiary has (i) constituted either
a “distributing corporation” or a “controlled corporation” within the meaning of Section 355(a)(1)(A) of
the Code in a distribution intended to qualify for tax-free treatment under Section 355 of the Code in the
two (2) years prior to the date of this Agreement; or (ii) knowledge of facts which are reasonably likely to
cause any prior transactions in which the Company or any Company Subsidiary (or any predecessors of
the Company or any Company Subsidiary) were treated as either a “distributing corporation” or a
“controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) to not qualify for tax-
free treatment under Section 355 or 361 of the Code.

(h) Neither the Company nor any Company Subsidiary will be required to
include any material item of income in, or exclude any material item of deduction from, taxable income
for any taxable period (or portion thereof) ending after the Closing Date as a result of any: (i) "closing
agreement™ as described in Section 7121 of the Code (or any corresponding or similar provision of state,
local or foreign income Tax Law) executed on or prior to the Closing Date; (ii) installment sale or open
transaction disposition made on or prior to the Closing Date; (iii) prepaid amount received on or prior to
the Closing Date; or (iv) any change in method of accounting made prior to the Closing Date under
Section 481 of the Code (or any corresponding or similar provision of state, local or foreign income Tax
Law).

0] Neither the Company nor any Company Subsidiary (i) has any material
liability for Taxes of any Person (other than the Company or any Company Subsidiary) under Treasury
Regulations Section 1.1502-6 (or any comparable provision of local, state, or foreign Law) or (ii) is a
party to, bound by or has any material liability under any Tax sharing, allocation, or indemnification
agreement or arrangement (other than customary Tax indemnifications contained in credit or other
commercial agreements the primary purpose of which agreements does not relate to Taxes).
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() Neither the Company nor any Company Subsidiary has been a party to a
transaction that, as of the date of this Agreement, constitutes a “listed transaction” for purposes of Section
6011 of the Code and applicable Treasury Regulations.

Section 4.10 Labor Relations.

@ Other than those bound by the terms of a Company Collective Bargaining
Agreement, none of the employees of the Company or any Company Subsidiary is represented by any
union with respect to his or her employment by the Company or any Company Subsidiary. Section 4.10(a)
of the Company Disclosure Letter sets forth a true, correct, and complete list of all Company Collective
Bargaining Agreements, involving the Company or any Company Subsidiary and employees of the
Company or any Company Subsidiary.

(b) No union, labor organization, or group of employees of the Company or any
Company Subsidiary (“Labor Organization”) has made a formal, pending demand for recognition, and
there are no representation proceedings or petitions seeking a representation proceeding presently pending
or, to the Company’s Knowledge, threatened to be brought or filed, with the National Labor Relations
Board or other labor relations tribunal. To the Knowledge of the Company, there is no material organizing
activity involving the Company or any Company Subsidiary pending or threatened by any Labor
Organization, other than as disclosed in the Filed Company SEC Documents.

(© To the Knowledge of the Company, since January 1, 2019 through the date
hereof, neither the Company nor any Company Subsidiary has experienced any material labor disputes,
strikes, work stoppages, slowdowns, or lockouts. To the Knowledge of the Company, there is no material
unfair labor practice charge or complaint or other Proceeding pending, or threatened against the Company
or any Company Subsidiary before the National Labor Relations Board or any similar Governmental
Entity that would reasonably be expected to, individually or in the aggregate, have a Company Material
Adverse Effect.

(d) No Judgment, consent decree, or arbitration award imposes continuing
remedial obligations or otherwise limits or affects the Company or any Company Subsidiary’s ability to
manage its employees, service providers, or job applicants.

(e Within the past six (6) months: (i) there has been no “mass layoff” or “plant
closing” (as defined by the “WARN Act” or similar state or local laws) with respect to the Company or
any Company Subsidiary; (ii) neither the Company or any of the Company Subsidiaries has been affected
by any transaction that would trigger application of the WARN Act or similar state or local laws; and (iii)
neither the Company or any of Company Subsidiaries has engaged in layoffs or employment terminations
sufficient in number to trigger application of the WARN Act or similar state or local laws.

)] Neither the Company nor any Company Subsidiary has ever been notified
of any pending or threatened investigation by any branch or department of U.S. Immigration and Customs
Enforcement (“ICE”), or other federal agency charged with administration and enforcement of federal
immigration laws concerning the Company or any Company Subsidiary, and neither Company nor any
Company Subsidiary has ever received a “no match” notice from ICE, the Social Security Administration,
or the IRS in each case, other than relating to matters which have been resolved or settled.

(9) Since January 1, 2019, no formal allegations or complaints of sexual
harassment or sexual misconduct have been made against any current or former officer of the Company,
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and the Company has not entered into any settlement agreements related to allegations of sexual
harassment or sexual misconduct by an officer or executive of the Company.

Section 4.11 Employee Benefits.

@) Section 4.11(a) of the Company Disclosure Letter sets forth a true and
complete list, as of the date of this Agreement, of each material Company Benefit Plan.

(b) With respect to each material Company Benefit Plan, the Company has
made available to Parent true and complete copies of (i) such material Company Benefit Plan, including
any amendment thereto (or, in either case, with respect to any unwritten material Company Benefit Plan,
a written description thereof), (ii) the summary plan description, (iii) each current trust, material
insurance, annuity or other funding Contract related thereto, (iv) the most recent audited financial
statements and actuarial or other valuation report prepared with respect thereto, (v) all material
correspondence to or from any Governmental Entity received since September 1, 2019 through the date
hereof.

(© (i) Each Company Benefit Plan has been established, maintained, funded
and administered in compliance in all material respects with its terms and with ERISA, the Code and all
other applicable Laws, (ii) all contributions or other amounts payable by the Company or a Company
Subsidiary with respect to each Company Benefit Plan in respect of current or prior plan years have been
paid or accrued in accordance with GAAP and (iii) there are no pending, or to the Company’s Knowledge,
threatened claims (other than routine claims for benefits) or proceedings by a Governmental Entity, by or
against any Company Benefit Plan or any trust related thereto which could reasonably be expected to
result in material liability to the Company or any of the Company Subsidiaries.

(d) Each Company Benefit Plan intended to be “qualified” within the meaning
of Section 401(a) of the Code has received a favorable determination letter or opinion letter as to such
qualification from the Internal Revenue Service, and no event has occurred, either by reason of any action
or failure to act, that would reasonably be expected to cause the loss of any such qualification. With respect
to each Company Benefit Plan that is an “employee benefit plan” within the meaning of Section 3(3) of
ERISA, neither the Company nor a Company Subsidiary has engaged in a transaction in connection with
which the Company or a Company Subsidiary reasonably could be subject to either a civil penalty
addressed pursuant to Section 409 or 502(i) of ERISA or a tax imposed pursuant to Section 4975 or 4976
of the Code in an amount that could be material.

(e) Except as set forth in Section 4.11 of the Company Disclosure Letter, the
Company does not, itself or through a Company Subsidiary, contribute to plans that are subject to Section
302 or Title IV of ERISA or Section 412 of the Code. Neither the Company nor any of the Company
Subsidiaries has or is expected to incur any material liability under subtitles C or D of Title IV of ERISA
with respect to any ongoing, frozen or terminated “single-employer plan”, within the meaning of Section
400I(a)(15) of ERISA, currently or formerly maintained by any of them or any ERISA Affiliate. With
respect to any Company Benefit Plan subject to the minimum funding requirements of Section 412 of the
Code or Title IV of ERISA, (ii) the actuarially determined present value of all “benefit liabilities” are
properly reflected on the financial statements of the Company previously filed with the SEC, (iii) no
unsatisfied liability (other than for premiums to the PBGC) under Title IV of ERISA has been, or (except
as may be incurred as part of the Distribution is expected to be, incurred by the Company or any of the
Company Subsidiaries, (iv) to the Knowledge of the Company, the PBGC has not instituted proceedings
to terminate any such Company Benefit Plan and (v) to the Knowledge of the Company, no “reportable
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event” within the meaning of Section 4043 of ERISA has occurred, nor has any event described in Sections
4062, 4063 or 4041 of ERISA occurred.

()] Except as set forth in Section 4.11(f) of the Company Disclosure Letter, the
Company does not, itself or through a Company Subsidiary, contribute to Multiemployer Plans (each such
Company Benefit Plan set forth in Section 4.11(f) of the Company Disclosure Letter, a “Participating
Multiemployer Plan”). All contributions or other amounts payable by the Company or a Company
Subsidiary with respect to each Participating Multiemployer Plan in respect of current or prior plan years
have been paid and neither the Company nor any Company Subsidiary is in default of making any payment
in respect of a settlement with or a negotiated withdrawal from any Multiemployer Plan. Neither the
Company nor any Company Subsidiary has been notified in writing by the sponsor of a Participating
Multiemployer Plan that such Multiemployer Plan is in reorganization or has been terminated, within the
meaning of Title IV of ERISA. With respect to each Participating Multiemployer Plan, the Company has
made available to Parent (i) all material correspondence to or from the applicable Participating
Multiemployer Plan received since September 1, 2019 through the date hereof, and (ii) to the extent the
Company has obtained them, true and complete calculations of the aggregate outstanding liability
reasonably expected to be imposed on the Company (based on the assumptions stated therein) in the event
of any partial or complete withdrawal and to the Knowledge of the Company, no event has occurred and
no circumstance exists that would reasonably be expected to change such calculations in a manner that
would be material to the Company and the Company Subsidiaries.

(9) Neither the Company nor any Company Subsidiary has any material
liability in respect of post-retirement health, medical or life insurance benefits for retired, former or current
employees of the Company or the Company Subsidiaries other than for continuation coverage required
under Section 4980B of the Code or any state Laws.

(h) Section 4.11(h) of the Company Disclosure Letter identifies each Company
Benefit Plan maintained primarily for the benefit of current or former employees of the Company or the
Company Subsidiaries working outside of the United States.

Q) None of the execution and delivery of this Agreement, the obtaining of the
Company Stockholder Approval or the consummation of the Transactions could, either alone or in
conjunction with any other event, including any termination of employment on or following the Effective
Time, will (i) entitle any current or former director, officer, employee, contractor or consultant or other
service provider of the Company or any Company Subsidiary (each, a “Covered Individual”) to any
severance pay or any material increase in severance pay, (ii) accelerate the time of payment or vesting, or
trigger any payment or funding, or materially increase the amount of compensation or benefits due to any
Covered Individual, (iii) directly or indirectly cause the Company to transfer or set aside any assets to
fund any material benefits under any Company Benefit Plan, (iv) trigger any other material obligation
under any Company Benefit Plan, (v) result in any material breach or material violation of or material
default under any Company Benefit Plan or (vi) limit or restrict the right to merger, materially amend,
terminate or transfer the assets of any Company Benefit Plan on or following the Effective Time.

()] The Company has provided Parent preliminary Section 280G calculations
which (based on the assumptions stated forth therein) are true and correct as of the date hereof and which
provide a good faith estimate of any “excess parachute payment” within the meaning of Section 280G of
the Code that are not deductible by the Company or any Company Subsidiary under Section 280G of the
Code or that could reasonably be expected to result in any excise Tax on any Covered Individual under
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Section 4999 of the Code, including in the event of a termination of employment on or following the
Effective Time.

(K) Neither the Company nor any Company Subsidiary has any obligation to
provide, and no Company Benefit Plan or other agreement provides any individual with the right to a
gross up, indemnification, reimbursement or other payment for any excise or additional taxes, interest or
penalties incurred pursuant to Section 409A or Section 4999 of the Code or due to the failure of any
payment to be deductible under Section 280G of the Code.

() Each Company Benefit Plan that is a “non-qualified deferred compensation
plan” (within the meaning of Section 409A of the Code) is in documentary compliance with, and has been
operated and administered in all respects in compliance with, Section 409A of the Code and the guidance
issued by the Internal Revenue Service provided thereunder except where such failure could not
reasonably be expected to result in a material liability to the Company or any of the Company Subsidiaries.

Section 4.12 Title to Properties.

@) Section 4.12(a) of the Company Disclosure Schedule sets forth a true,
correct and complete list (in all material respects) of all real property that is owned by the Company or
any Company Subsidiaries (the “Owned Real Property”) as of August 31, 2022. Either the Company or a
Company Subsidiary owns good and valid title in fee simple to the Owned Real Property, free and clear
of all Liens, other than Permitted Liens and Liens that would not be reasonably expected to, individually
or in the aggregate, have a Company Material Adverse Effect. Except as would not be reasonably expected
to, individually or in the aggregate, have a Company Material Adverse Effect, neither the Company nor
any Company Subsidiary has leased or otherwise granted to any Person (other than the Company or a
Company Subsidiary) the right to use or occupy the Owned Real Property or any portion thereof, and
other than the right of Parent pursuant to this Agreement, there are no outstanding options, rights of first
offer or rights of first refusal to purchase such Owned Real Property or any portion thereof or interest
therein.

(b) Section 4.12(b) of the Company Disclosure Schedule sets forth a true,
correct and complete list (in all material respects) of all real property to which the Company or any
Company Subsidiary has a leasehold, subleasehold or other interest relating to the occupancy of real
property, including the address thereof (collectively, the “Leased Real Property”) as of August 31, 2022

(©) The Company or one of the Company Subsidiaries holds a good, valid and
subsisting leasehold or subleasehold interest in all Leased Real Property pursuant to the Real Property
Leases, in each case free and clear of all Liens, except for Permitted Liens and Liens that would not be
reasonably expected to, individually or in the aggregate, have a Company Material Adverse Effect. To
the Knowledge of the Company, each Real Property Lease is valid, binding and in full force and effect
and enforceable against the Company or the Company Subsidiary party thereto and each other party
thereto in accordance with its terms, (i) except where such failure would not be reasonably expected to,
individually or in the aggregate, be material to the business of the Company and the Company
Subsidiaries, taken as a whole, and (ii) except as such enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other Laws of general applicability relating to or affecting
creditors’ rights, or by principles governing the availability of equitable remedies, whether considered in
a Proceeding at law or in equity. Except as set forth in Section 4.12(c) of the Company Disclosure Letter,
there is no material default under any Real Property Lease by either the Company or any Company
Subsidiary or, to the Knowledge of the Company, any other party thereto, and no event has occurred that,
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with the lapse of time or the giving of notice or both, would constitute a material default under any Real
Property Lease that would be reasonably likely to have, individually or in the aggregate, a Company
Material Adverse Effect. Neither the Company nor any of the Company Subsidiaries have received any
notice of default, termination or cancellation, through the date hereof, with respect to any Real Property
Leases from a landlord or sublandlord with respect thereto, that would be reasonably likely to have,
individually or in the aggregate, a Company Material Adverse Effect.

(d) As of the date of this Agreement, there does not exist any pending or, to the
Knowledge of the Company, threatened, condemnation or eminent domain proceedings that affect any of
the Real Property material to the business of the Company and the Company Subsidiaries, taken as a
whole.

Section 4.13 Material Contracts.

@) Except for this Agreement and for the Contracts disclosed in the Filed
Company SEC Documents or Section 4.10(a) or Section 4.11 of the Company Disclosure Letter, Section
4.13(a) of the Company Disclosure Letter sets forth a true and complete list, as of the date of this
Agreement, and the Company has made available to Parent true and complete copies, of:

Q) each Contract that would be required to be filed by the Company as
a “material contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act;

(i) each Contract with a vendor for merchandise resold by the Company
and the Company Subsidiary, excluding purchase-orders, statements of work or other similar
documentations of arrangements other than formal vendor agreement, with the top twenty (20) vendors of
the Company for merchandise resold by the Company and the Company Subsidiaries, based on aggregate
sales for the most recent fiscal year;

(ili)  each Contract that is a services agreement, equipment lease, or
logistics agreement (other than any architectural or construction-related contract) in connection with
which or pursuant to which the Company and its Subsidiaries paid, in the aggregate during the fiscal year
ended February 26, 2022, more than $50,000,000 to any Person;

(iv) each pharmacy-related Contract, including procurement
agreements, rebate agreements and network pharmacy service agreements, in connection with which or
pursuant to which the Company or any of the Company Subsidiaries paid, in the aggregate during the
fiscal year ended February 26, 2022, more than $50,000,000 to any Person, or which are otherwise
material to the Company and the Company Subsidiaries, taken as a whole;

(V) each Contract to which the Company or any Company Subsidiary is
a party that (A) restricts the ability of the Company or any Company Subsidiary to compete in any business
or with any Person in any geographical area, (B) requires the Company or any Company Subsidiary to
conduct any business in any material respect on a “most favored nations” basis with any third party (C)
provides for “exclusivity” or any similar requirement in favor of any third party or (D) provides
preferential rights or rights of first or last offer or refusal to any third party, except in the case of each of
clauses (A), (B), (C) and (D) for such restrictions, requirements and provisions that are not material to the
Company and the Company Subsidiaries, taken as a whole;
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(vi) each Contract under which the Company or any Company
Subsidiary (a) grants to any third party any right, license, permission, consent or covenant not to sue with
respect to material Company Intellectual Property or (b) is granted by any third party any right, license,
permission, consent or covenant not to sue with respect to any material Intellectual Property, except, in
the case of either clause (a) or (b), Incidental Licenses;

(vii) each Contract not of a type (disregarding any dollar thresholds,
materiality or other qualifiers, including limitations to a set number of most material Contracts, restrictions
or other limitations applied to such Contract type) described in other clauses of this Section 4.13 that
requires by its terms or is reasonably likely to require the payment or delivery of cash or other
consideration by or to the Company or a Company Subsidiary in an amount having an expected value in
excess of $50,000,000 during the Company’s current fiscal year and cannot be cancelled by the Company
or the Company Subsidiary without penalty or further payment without more than ninety (90) days’ notice
(other than payments for services rendered to the date);

(viii) each Contract that constitutes a commitment relating to
Indebtedness for borrowed money or the deferred purchase price of property by the Company or any
Company Subsidiary (whether incurred, assumed, guaranteed or secured by any asset) in excess of
$20,000,000, other than Contracts solely between or among the Company or any Company Subsidiary;

(ix)  each material partnership, joint venture or operating or limited
liability company agreement to which the Company or its Subsidiaries is a party (other than operating or
limited liability company agreements of any wholly-owned Subsidiaries of the Company);

(x) each Contract that would or would reasonably be expected to
prevent, materially delay, beyond the Outside Date, or materially impede the consummation of the
Transactions;

(xi)  each Contract with respect to real property interests (including the
Real Property), including buying, selling, leasing and subleasing any real property, that either: (i) requires
by its term or is reasonably likely to require the payment or delivery of cash or other consideration by or
to the Company or a Company Subsidiary in an amount having an expected value in excess of $50,000,000
during the Company’s current fiscal year and cannot be cancelled by the Company or the Company
Subsidiary without penalty or further payment without more than ninety (90) days’ notice (other than
payments for services rendered to the date), or (ii) relates to any Real Property used by the Company or a
Company Subsidiary as a distribution center or for the manufacture or preparation of foodstuffs (in each
case other than Real Property used as a Company Store);

(xii) any Contract involving the settlement of any action or threatened
action (or series of related actions) which will (A) involve payments (in excess of insurance proceeds and
reserves related to such matters) after the date hereof of consideration in excess of $10,000,000 or (B)
impose monitoring or reporting obligations which are material to the Company and the Company
Subsidiaries, taken as a whole, to any other Person outside the ordinary course of business;

(xiii) (A) relates to the future disposition or acquisition (directly or
indirectly) by the Company or any of the Company Subsidiaries of any material assets or properties of the
Company or the Company Subsidiaries (other than acquisitions or dispositions of inventory, merchandise,
products, services, properties and other assets in the ordinary course of business) or (B) pursuant to which
the Company or any of its Subsidiaries will acquire any material interest with a purchase price in excess
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of $10,000,000 in any other Person or other business enterprise (other than the Company or any of its
Subsidiaries);

(xiv) any Contract that relates to any swap, forward, futures, or other
similar derivative transaction for hedging purposes in each case with a notional value in excess of
$250,000,000;

(xv)  each Contract that is an employment or consulting agreement with
any executive officer or other employee of the Company or any of the Company Subsidiaries or member
of the Company Board earning an annual base salary from the Company or any of its Subsidiaries in
excess of $500,000;

(xvi) the Real Estate Agreement, dated as of June 9, 2020, by and between
ACI Real Estate Company LLC, a Delaware limited liability company, and AL RE Investor Holdings,
LLC, a Delaware limited liability company (as amended, modified, supplemented, restated or replaced
from time to time, the “Company Real Estate Agreement”); and

(xvii) the Unitary Master Sublease dated as of June 9, 2020, by and among
ACI Real Estate Company LLC, a Delaware limited liability company, and the other parties thereto, as
amended, modified, supplemented, restated or replaced from time to time.

Each such Contract described in clauses (i) through (xvii) above is referred to herein as a
“Company Specified Contract.”

(b) As of the date of this Agreement, each of the Company Specified Contracts
is valid, binding and enforceable on the Company or the Company Subsidiaries, as the case may be, and,
to the Knowledge of the Company, each other party thereto, and is in full force and effect (i) except for
such failures to be valid, binding or enforceable or to be in full force and effect as would not reasonably
be expected to, individually or in the aggregate, have a Company Material Adverse Effect and (ii) except
insofar as such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or
other Laws of general applicability relating to or affecting creditors’ rights, or by principles governing the
availability of equitable remedies, whether considered in a Proceeding at law or in equity. Except insofar
as it would arise solely from the execution and delivery by the Company of this Agreement, the
consummation of the Transactions or the compliance with the terms hereof, as of the date of this
Agreement, to the Knowledge of the Company, there is no default under any Company Specified Contract
by the Company or the Company Subsidiaries or any other party thereto, and no event has occurred that
(with or without notice or lapse of time, or both) would constitute a default thereunder by the Company
or any Company Subsidiary or, to the Knowledge of the Company, any other party thereto, in each case
except as would not reasonably be expected to, individually or in the aggregate, have a Company Material
Adverse Effect.

Section 4.14  Litigation. Except as disclosed in the Filed Company SEC Documents, as
of the date of this Agreement, there is no claim, suit, action, investigation or proceeding of any nature,
civil, criminal or regulatory, in law or equity, by or before any Governmental Entity or arbitrator (each, a
“Proceeding”) pending or, to the Knowledge of the Company, threatened against the Company or any
Company Subsidiary that would reasonably be expected to, individually or in the aggregate, have a
Company Material Adverse Effect, nor is there any Judgment outstanding against the Company or any
Company Subsidiary that would reasonably be expected to, individually or in the aggregate, have a
Company Material Adverse Effect. To the Knowledge of the Company, as of the date of this Agreement,

45

WEIL:\98766123\26\57387.0027
96



no officer or director of the Company or any Company Subsidiary is a defendant in any material
Proceeding in connection with his or her status as such.

Section 4.15 Compliance with Laws.

@) Each of the Company and the Company Subsidiaries is, and since February
29, 2020 has been, in compliance with all, and is not in default under or in violation of any applicable
Law, other than any noncompliance, default or violation that would not reasonably be expected to,
individually or in the aggregate, have a Company Material Adverse Effect. Neither the Company nor any
Company Subsidiary has received any written communication since February 29, 2020 and prior to the
date of this Agreement from a Governmental Entity that alleges that the Company or any Company
Subsidiary is not in compliance with or is in default or violation of any applicable Law, except where such
non-compliance, default or violation would not reasonably be expected to, individually or in the aggregate,
have a Company Material Adverse Effect. Except as set forth in Section 4.15(a) of the Company
Disclosure Letter, to the Knowledge of the Company, no investigation or review by any Governmental
Entity with respect to the Company or any Company Subsidiary is pending or threatened, other than those
the outcome of which has not had and would not be reasonably likely to have, individually or in the
aggregate, a Company Material Adverse Effect.

(b) The Company and the Company Subsidiaries are in possession of all
franchises, tariffs, grants, authorizations, licenses, permits, easements, variances, exemptions, consents,
certificates, approvals and orders of any Governmental Entity necessary under applicable Law to own,
lease and operate their assets and properties and to lawfully carry on their businesses as they are being
conducted as of the date of this Agreement (collectively, the “Company Permits”), except where the failure
to be in possession of such Company Permits would not reasonably be expected to, individually or in the
aggregate, have a Company Material Adverse Effect. All Company Permits are in full force and effect,
except where the failure to be in full force and effect would not reasonably be expected to, individually or
in the aggregate, have a Company Material Adverse Effect. No suspension or cancellation of any of the
Company Permits is pending or, to the Knowledge of the Company, threatened and the Company and the
Company Subsidiaries are in compliance with all such Company Permits, except where such suspension,
cancellation or noncompliance would not reasonably be expected to, individually or in the aggregate, have
a Company Material Adverse Effect.

Section 4.16 Environmental Matters.

@ Except for matters that would not reasonably be expected to, individually
or in the aggregate, have a Company Material Adverse Effect:

Q) The Company and the Company Subsidiaries are, and since
September 1, 2019 have been, in compliance with all Environmental Laws, which compliance has
included obtaining, maintaining and complying with all Environmental Permits required for the operation
of the business;

(i) Neither the Company nor any Company Subsidiary has received any
written notice from any Governmental Entity or other Person alleging the actual or potential violation of
or liability under any Environmental Law or any Environmental Permit, in each case which remains
pending or unresolved;
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(iii)  There are no Proceedings or Judgments pending or, to the
Knowledge of the Company, threatened by a Governmental Entity or other Person against the Company
or any Company Subsidiary that allege a violation of or liability under any Environmental Law or any
Environmental Permit;

(iv)  Neither the Company nor any Company Subsidiary nor, to the
Knowledge of the Company, any predecessor thereof, has treated, stored, disposed of, arranged for the
disposal of, transported, handled, or Released any Hazardous Material, and to the Knowledge of the
Company, there are no Hazardous Materials present at, in, on or under any real property currently or
formerly owned, leased or occupied by the Company or any Company Subsidiary, in each case so as to
give rise to any liabilities (contingent or otherwise) pursuant to Environmental Laws; and

(V) Neither the Company nor any Company Subsidiary has provided an
indemnity with respect to, or otherwise assumed by Contract, any liability of any other Person relating to
Environmental Laws or Hazardous Materials.

(b) The Company has made available to Parent and Merger Sub all non-
privileged material environmental reports, audits and assessments and all other material documents
bearing on material environmental, health or safety liabilities, in each case in the possession or reasonable
control of the Company or any Company Subsidiary.

Section 4.17 Intellectual Property.

@ Section 4.17(a) of the Company Disclosure Letter sets forth a complete and
accurate list of all material patents, pending applications for patents, registered trademarks, pending
application for registration of trademarks, registered copyrights, included in the Company Intellectual
Property (“Registered Intellectual Property”), and including, for each item, the record owner of such item,
the jurisdiction in which such item has been issued, registered, or filed, and the issuance, registration or
application number and date for such item. All necessary registration, maintenance, renewal, and other
relevant filing fees due through the date hereof have been paid and all necessary documents and certificates
in connection therewith have been filed with the relevant authorities in the United States or applicable
foreign jurisdictions, as the case may be, so as to maintain the material Registered Intellectual Property in
full force and effect. All material Registered Intellectual Property is subsisting and, to the Knowledge of
the Company and the Company Subsidiaries, such Registered Intellectual Property of a type subject to
legal protection and enforcement is valid and enforceable.

(b) The Company and the Company Subsidiaries solely and exclusively own
the Company Intellectual Property, free and clear of all Liens except for Permitted Liens, or have a valid
right to use all other material Intellectual Property used in the operation of the businesses of the Company
and the Company Subsidiaries as presently conducted (the “Licensed Intellectual Property”), except where
the failure to own or have the right to use such Company Intellectual Property and Licensed Intellectual
Property, respectively, would not reasonably be expected to, individually or in the aggregate, have a
Company Material Adverse Effect. The Company Intellectual Property and such Licensed Intellectual
Property constitute all of the material Intellectual Property used in or necessary for the operation of the
businesses of the Company and the Company Subsidiaries as currently conducted. The Company and the
Company Subsidiaries have taken commercially reasonable actions to preserve and protect the
confidentiality, secrecy and value of all Trade Secrets included in the Company Intellectual Property and
all Trade Secrets owned by any Person to whom the Company or any Company Subsidiary has a
confidentiality obligation, except where the failure to do so would not reasonably be expected to,
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individually or in the aggregate, have a Company Material Adverse Effect. No material Trade Secret
included in the Company Intellectual Property has been authorized to be disclosed, or the Knowledge of
the Company and the Company Subsidiaries, has been actually disclosed to any Person other than pursuant
to a written confidentiality Contract, except where the failure to do so would not reasonably be expected
to, individually or in the aggregate, have a Company Material Adverse Effect.

(© To the Knowledge of the Company and the Company Subsidiaries, (i) the
operation of the business of the Company and the Company Subsidiaries as presently conducted does not
and has not, since September 1, 2019 through the date hereof, infringed upon, misappropriated, diluted or
otherwise violated any Intellectual Property of any other Person, (ii) there is no Proceeding pending or
threatened in writing, challenging or seeking to deny or restrict the rights of the Company and Company
Subsidiaries in any Company Intellectual Property or alleging that the operation of the business of the
Company and the Company Subsidiaries as presently conducted infringes upon, misappropriates, dilutes
or otherwise violates or has infringed upon, misappropriated, diluted or otherwise violated, since
September 1, 2019 through the date hereof, any Intellectual Property of any other Person, and (iii) to the
Knowledge of the Company and the Company Subsidiaries, no Person is or has, infringed upon,
misappropriated, diluted or otherwise violated, any Company Intellectual Property owned by the
Company or any Company Subsidiary, in each case of (i), (ii) and (iii), except for such matters that would
not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.

(d) None of the Company or any of its Subsidiaries is a party to any Contract
requiring the deposit of any source code or related source materials for any material Company Software,
and no material Company Software has been placed into escrow for the benefit of any Person. The
Company and each of the Company Subsidiaries have complied and comply with all license terms
applicable to any Open Source Software that is or has been included, incorporated or embedded in, linked
to, combined or distributed with, or used in the delivery or provision of any Company Software, except
where the failure to do so would not reasonably be expected to, individually or in the aggregate, have a
Company Material Adverse Effect. Except as would not reasonably be expected to, individually or in the
aggregate, have a Company Material Adverse Effect, no Open Source Software is or has been included,
incorporated or embedded in, linked to, combined or distributed with or used in the delivery or provision
of any Company Software, in a manner that subjects any Company Software to any Copyleft License.

(e Except as would not reasonably be expected to, individually or in the
aggregate, have a Company Material Adverse Effect, the IT Systems are adequate and sufficient for the
operation of the business of the Company and the Company Subsidiaries and operate and perform in a
manner that permits the Company and each Company Subsidiary to conduct its business as currently
conducted. The Company and the Company Subsidiaries have taken commercially reasonable actions to
protect and maintain the confidentiality, integrity and security of their material computers, systems,
network equipment, and other information technology assets (and the information stored thereon) and
hardware, used, owned, or leased by or licensed to the Company and the Company Subsidiaries (the “IT
Systems™) against unauthorized use, access, interruption, modification or corruption. To the Knowledge
of the Company, no such unauthorized use, security breaches, access, interruption, modification or
corruption of the IT Systems has occurred, except as would not reasonably be expected to, individually or
in the aggregate, have a Company Material Adverse Effect.

Section 4.18 Privacy, Data Security and HIPAA.

@ The Company and each of the Company Subsidiaries and, to the Knowledge
of the Company, any Person acting for or on behalf of the Company or the Company Subsidiaries has,
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and has since September 1, 2019 through the date hereof, materially complied with all Privacy
Requirements, including providing any notice and obtaining any consent required for the Processing of
Personal Information, except where the failure to do so would not reasonably be expected to, individually
or in the aggregate, have a Company Material Adverse Effect. Neither the Company nor any of the
Company Subsidiaries has received any written notice (including written notice from third parties acting
on its behalf) of any claims, charges, investigations, or regulatory inquiries related to or alleging the
violation of any Privacy Requirements. To the Knowledge of the Company, there are no facts or
circumstances that could reasonably form the basis of any such claim, charge, investigation, or regulatory
inquiry.

(b) The Company and each of the Company Subsidiaries has (i) implemented,
and since September 1, 2019 through the date hereof has maintained, reasonable and appropriate technical
and organizational safeguards, at least consistent with practices in the industry in which the Company or
the Company Subsidiaries operate, to protect Personal Information and other confidential data in its
possession or under its control, and (ii) taken reasonable steps to ensure that any third party with access
to Personal Information collected by or on behalf of the Company or the Company Subsidiaries has
implemented and maintained the same, in each case of (i) and (ii), except where the failure to do so would
not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.
To the Knowledge of the Company and each of the Company Subsidiaries, since September 1, 2019
through the date hereof, there have been no material breaches, security incidents, misuse of or
unauthorized access to or disclosure of any Personal Information in the possession or control of the
Company or the Company Subsidiaries or processed by or on behalf of the Company or the Company
Subsidiaries, and, since September 1, 2019 through the date hereof, neither the Company nor any of the
Company Subsidiaries has provided or, to the Knowledge of the Company and each of the Company
Subsidiaries, been legally required to provide any notice to any Person in connection with a disclosure of
Personal Information.

(©) The Company and each of the Company Subsidiaries has, since September
1, 2017 through the date hereof, used and disclosed Protected Health Information in compliance with
HIPAA and all relevant contractual commitments relating to the privacy and security of all such Protected
Health Information. The Company and each of the Company Subsidiaries has entered into current and
valid “Business Associate Agreements” (as defined in 45 C.F.R. §8 164.502(e) and 164.504(e)) with each
“Business Associate” (as defined in 45 C.F.R. § 160.103) of the Company or any of the Company
Subsidiaries and any “Covered Entity” (as defined in 45 C.F.R. § 160.103), for which the Company or
any of the Company Subsidiaries functions as a “Business Associate,” except where the failure to do so
would not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse
Effect. Neither the Company nor any of the Company Subsidiaries and, to the Knowledge of the Company,
any “Business Associates” of the Company or any of the Company Subsidiaries, has experienced: (1) any
“Security Incident” (as defined in 45 C.F.R. § 164.304); (ii) any “Breach” of “Unsecured Protected Health
Information” (as “Breach” and “Unsecured Protected Health Information™ are defined in 45 C.F.R. §§
164.402 and 164.402 respectively); or (iii) any unauthorized use or disclosure of Protected Health
Information that would require notice under 16 C.F.R. 8 164.404. Neither the Company nor any of the
Company Subsidiaries has received any communication from any Governmental Entity, including the
United States Department of Health and Human Services, alleging any non-compliance of the Company
or any of the Company Subsidiaries or any “Business Associate” or agent or subcontractor of the Company
or any of the Company Subsidiaries with respect to any such entity’s obligations under HIPAA or
providing notification of any investigation or enforcement proceeding regarding the same.
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Section 4.19 Insurance. The Company and the Company Subsidiaries maintain, or are
entitled to the benefits of, insurance, underwritten by financially reputable insurance companies, in such
amounts and against such risks substantially as is customary for the industries in which the Company and
the Company Subsidiaries operate. Except as would not reasonably be expected to, individually or in the
aggregate, have a Company Material Adverse Effect, (a) all material insurance policies maintained by or
on behalf of the Company or the Company Subsidiaries as of the date of this Agreement are in full force
and effect, and all premiums due on such policies have been paid and (b) the Company and the Company
Subsidiaries are in compliance with the terms and provisions of all insurance policies maintained by or on
behalf of the Company or the Company Subsidiaries as of the date of this Agreement, and neither the
Company nor any Company Subsidiary is in breach or default under, or has taken any action that would
permit termination or material modification of, any material insurance policies. As of the date of this
Agreement, none of the limits for any such policy currently in force have been exhausted or materially
reduced.

Section 4.20 Brokers and Other Advisors. No broker, investment banker, financial
advisor or other Person, other than Goldman, Sachs & Co. and Credit Suisse Group AG, the fees and
expenses of each of which will be paid by the Company, is entitled to any broker’s, finder’s, financial
advisor’s or other similar fee or commission in connection with this Agreement or the Transactions based
upon arrangements made by or on behalf of the Company or any of its Subsidiaries. The Company has
delivered to Parent a copy of the Company’s engagement letters with each of Goldman, Sachs & Co. and
Credit Suisse Group AG or any Affiliate thereof in connection with any of the Transactions (including the
Merger).

Section 4.21 Opinions of Financial Advisors. The Company Board has received the
opinion of Goldman, Sachs & Co. and the opinion of Credit Suisse Group AG, each dated the date of this
Agreement, in each case to the effect that, as of such date and based upon and subject to the factors and
assumptions set forth therein, the consideration to be paid to the holders of Company Common Stock
pursuant to this Agreement is fair to such holders from a financial point of view. The Company will make
a true and complete copy of each such opinion available to Parent for informational purposes only
promptly following the date of this Agreement and it is agreed and understood that such opinions may not
be relied on by Parent or Merger Sub.

Section 4.22 Related Party Transactions. Except as disclosed in the Filed Company SEC
Documents or in Section 4.22 of the Company Disclosure Letter and except for any compensation or other
employment arrangements that are entered into in the ordinary course of business, neither the Company
nor any Company Subsidiary is party to any transaction or arrangement under which any (a) present or
former executive officer or director of the Company or any Company Subsidiary, (b) beneficial owner
(within the meaning of Section 13(d) of the Exchange Act) of five percent (5%) or more of any class of
equity of the Company or (c) Affiliate, “associate” or member of the “immediate family” (as such terms
are respectively defined in Rules 12b-2 and 16a-1 of the Exchange Act) of any of the foregoing is a party
to any actual or proposed loan, lease or other Contract with or binding upon the Company or any Company
Subsidiary or owns or has any interest in any of their respective properties or assets, in each case as would
be required to be disclosed by the Company pursuant to Item 404 of Regulation S-K promulgated under
the Exchange Act.

Section 4.23 [Reserved].

Section 4.24  Anti-Bribery, Anti-Corruption, and Anti-Money Laundering. None of the
Company, the Company Subsidiaries, or any of their respective directors, officers, employees, agents, or
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any other Person acting for or on behalf of the Company or any of the Company Subsidiaries has, directly
or indirectly, since September 1, 2019 through the date hereof, (a) made, offered, or promised to make or
offer any payment, loan, or transfer of anything of value, including any reward, advantage, or benefit of
any kind, to or for the benefit of any Government Official, candidate for public office, political party, or
political campaign, for the purpose of (i) influencing any act or decision of such Government Official,
candidate, party or campaign, (ii) inducing such Government Official, candidate, party or campaign to do
or omit to do any act in violation of a lawful duty, (iii) obtaining or retaining business for or with any
Person, (iv) expediting or securing the performance of official acts of a routine nature, or (v) otherwise
securing any improper advantage, (b) paid, offered, or promised to pay or offer any bribe, payoff, influence
payment, kickback, unlawful rebate, or other similar unlawful payment of any nature, (c) made, offered
or promised to make or offer any unlawful contributions, gifts, entertainment, or other unlawful
expenditures, (d) established or maintained any unlawful fund of corporate monies or other properties, (e)
created or caused the creation of any false or inaccurate books and records of the Company or any of the
Company Subsidiaries or (f) otherwise violated any provision of the Foreign Corrupt Practices Act of
1977, 15 U.S.C. 88 78dd-1, et seq., the Money Laundering Control Act, the Currency and Foreign
Transactions Reporting Act, the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001, or any other Laws relating to corruption,
bribery, or money laundering, in each case of clauses (a)-(e), in a manner that would result in a material
violation of any of the Laws described in clause (f). Since September 1, 2019 through the date hereof,
neither the Company nor any of the Company Subsidiaries has (i) made any voluntary disclosure to any
Governmental Entity relating to corruption, bribery, or money laundering Laws, (ii) to the Knowledge of
the Company, been the subject of any investigation or inquiry regarding compliance with such Laws, or
(iii) been assessed any fine or penalty under such Laws.

Section 4.25 Compliance with Health Care Laws. Except for matters that would not
reasonably be expected to be, individually or in the aggregate, material to the business of the Company
and the Company Subsidiaries, taken as a whole:

@ Since September 1, 2019 through the date hereof, no Company or Company
Subsidiary and, to the Company’s Knowledge, no officer or director of the Company or any Company
Subsidiary in his or her capacity as such, has entered into or been a party to any Contract (including any
settlement agreement, consent decree, deferred prosecution agreement or corporate integrity agreement)
with any Governmental Entity relating to any actual or alleged violation of any applicable Health Care
Law;

(b)  No Company or Company Subsidiary and, to the Company’s Knowledge,
no officer or director of the Company or any Company Subsidiary in his or her capacity as such, since
September 1, 2019 through the date hereof, (i) is or has been subject to any actual or, to the Company’s
Knowledge, threatened investigation, non-routine audit, sanction, program integrity review, suit,
arbitration, mediation or other action or proceeding by a Governmental Entity, including in respect of a
Government Sponsored Health Care Program, which alleges or asserts that the Company or any Company
Subsidiary or any of their respective officers or directors in his or her capacity as such has violated any
applicable Heath Care Law, or (ii) has received any written notice, citation, suspension, revocation,
limitation, warning, or request for repayment or refund issued by a Governmental Entity, including in
respect of a Government Sponsored Health Care Program, which alleges or asserts that the Company or
any Company Subsidiary or any officer or director of the Company or any Company Subsidiary in his or
her capacity as such has violated any applicable Health Care Law that has not been fully and finally
resolved;
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(© Since September 1, 2019 through the date hereof, (i) the billing, coding, and
claims practices of the Company and the Company Subsidiaries are, and have been, in compliance in all
material respects with all applicable Health Care Laws, (ii) each Company and Company Subsidiary has
timely paid or caused to be paid all known and undisputed refunds, overpayments or adjustments that have
become due by the Company or such Company Subsidiary to a Governmental Entity or Health Care
Program, (iii) the Company and each Company Subsidiary has implemented and maintained a compliance
program, including policies, procedures and/or training, intended to ensure compliance in all material
respects with all applicable Health Care Laws, including billing, coding and claims requirements, and the
Company and each Company Subsidiary is operated in compliance in all material respects with such
compliance programs and (iv) to the Company’s Knowledge, as of the date hereof, there are no facts or
circumstances that would give rise to any disallowance, recoupment, denial of payment, suspension of
payment, overpayment, or penalty action against the Company or any Company Subsidiary, except as
accrued for by the Company or any Company Subsidiary in accordance with GAAP;

(d) Since September 1, 2019 through the date hereof, neither the Company, any
Company Subsidiary, nor any director, officer, manager, employee or, to the Company’s Knowledge, any
contractor or agent thereof in his or her capacity as such, has knowingly and willfully made any untrue
statement of fact or fraudulent statement or knowingly and willfully failed to disclose a fact required to
be disclosed, in each case, to any Governmental Entity, including any such statement that could cause a
Governmental Entity to take an enforcement or regulatory action in connection with the Company or a
Company Subsidiary;

(e (i) to the Company’s Knowledge, each of the employees providing
pharmacy or other professional services for or on behalf of the Company or any Company Subsidiary that
requires a permit or license holds a valid and unrestricted permit or license to provide such services and
is performing only those services for or on behalf of the Company or a Company Subsidiary that are
permitted by such permit or license, (ii) the Company or a Company Subsidiary verifies before hire of
each such employee and monthly thereafter that all such required permits or licenses held by such
employees are valid and unrestricted, and (iii) since September 1, 2019 through the date hereof, to the
Company’s Knowledge, no pharmacist has performed professional services that require a license for the
Company or a Company Subsidiary during a period when such pharmacist was unlicensed whether as a
result of suspicion, revocation, failure to renew or otherwise;

()] (i) Each Company and Company Subsidiary is in compliance in all material
respects with the conditions of participation and conditions of payment for provider or supplier agreements
or other applicable Contracts for any Health Care Programs in which it participates, (ii) since September
1, 2019 through the date hereof, neither the Company nor any of the Company Subsidiaries is or has been
terminated or suspended from participation in or had its billing privileges terminated or suspended by any
Health Care Program, and (iii) to the Company’s Knowledge, there is no reason to believe that any such
termination or suspension would reasonably be expected to occur;

(9) (i) Since September 1, 2019 through the date hereof, no Company or
Company Subsidiary or, to the Company’s Knowledge, any director, officer or employee thereof, has been
suspended, excluded or debarred from contracting with the federal or any state government or from
participating in any Government Sponsored Health Care Program or subject to any action by any
Governmental Entity that could result in such suspension, exclusion or debarment, (ii) prior to hire or
engagement and periodically thereafter, the Company verifies that no officer, director, manager, employee
or other Person providing clinical or medical services to or on behalf of any Company or Company
Subsidiary is suspended, excluded or debarred from contracting with the United States federal or any state
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government or excluded from participation in any Government Sponsored Health Care Program, and
(iii) since September 1, 2019 through the date hereof, to the Company’s Knowledge no pharmacist has
performed clinical or medical services which require a license for the Company or a Company Subsidiary
while suspended, excluded or debarred from contracting with the federal or any state government or from
participating in any Government Sponsored Health Care Program; and

(h) Since September 1, 2019 through the date hereof, no Company or Company
Subsidiary or, to the Company’s Knowledge, any director, officer or employee thereof (i) has been
assessed a civil monetary penalty under Section 1128A of the Social Security Act, (ii) has been convicted
of any criminal offense relating to the delivery of any item or service under any Government Sponsored
Health Care Program or (iii) is or has been a party to or subject to any action concerning any of the matters

described in the foregoing clauses (i)—(ii).

Section 4.26 Food Safety Matters. Except for matters that would not reasonably be
expected to, individually or in the aggregate, have a Company Material Adverse Effect:

(@) Since September 1, 2019 through the date hereof, no Company or Company
Subsidiary registered food production establishment has been subject to an FDA or other Governmental
Entity shutdown, nor received any written notice from any Governmental Entity relating to any material
non-compliance with any Applicable Food Laws, and, to the Company’s Knowledge, no Governmental
Entity is considering such action;

(b) The food products sold and distributed by or on behalf of the Company and
its Subsidiaries under their respective brands (“Company Products”) are, and since September 1, 2019
through the date hereof, have been, in compliance in all material respects with all Applicable Food Laws;
and

(© Since September 1, 2019 through the date hereof, no Company Product has
been recalled (whether undertaken voluntarily by the Company or any of its Subsidiaries or ordered by a
Governmental Entity) due to concerns over potential harm to human health or safety. Since September 1,
2019 through the date hereof, neither the FDA nor any other Governmental Entity charged with enforcing
Applicable Food Laws have sought the recall of any Company Product, and, to the Company’s
Knowledge, no Governmental Entity is considering such action.

Section 4.27 Sanctions, Import and Export Controls. None of the Company, the
Company Subsidiaries, or any their respective directors, officers, employees, agents, or any other Person
acting for or on behalf of the Company or any of the Company Subsidiaries (a) is a Person with whom
transactions are prohibited or limited under any economic sanctions laws, rules or regulations, including
those administered by the U.S. government (including, without limitation, the Department of the
Treasury’s Office of Foreign Assets Control, the Department of State, or the Department of Commerce)
or, as applicable, the United Nations Security Council, the European Union, or Her Majesty’s Treasury,
or (b) has violated any Laws relating to economic sanctions since September 1, 2017 through the date
hereof. The Company and the Company Subsidiaries are and since September 1, 2017 through the date
hereof have been in possession of and in compliance with any and all licenses, registrations, and permits
that may be required for their lawful conduct under economic sanctions, import, and export control Laws,
including without limitation the Export Administration Regulations. Since September 1, 2017 through the
date hereof, neither the Company nor any of the Company Subsidiaries has made any voluntary disclosure
to any Governmental Entity relating to sanctions, import, or export control Laws; to the Knowledge of the
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Company, been the subject of any investigation or inquiry regarding compliance with such Laws; or been
assessed any fine or penalty under such Laws.

Section 4.28 No Other Representations or Warranties; Reliance Disclaimer. Except for
the representations and warranties set forth in this ARTICLE 1V, none of the Company, the Company
Subsidiaries or any other Person makes or has made any express or implied representation or warranty
with respect to the Company or the Company Subsidiaries or with respect to any other information
provided to Parent or Merger Sub in connection with the Transactions. The Company, on its own behalf
and on behalf of its Affiliates and its and their respective Representatives, disclaims reliance on any
representations or warranties or other information provided to them by Parent or the Parent Subsidiaries
or their respective Representatives or any other Person except for the representations and warranties
expressly set forth in ARTICLE V.

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Except as (x) disclosed in the reports, schedules, forms, statements and other documents
filed by Parent with or furnished by Parent to the SEC on or after January 1, 2021 (excluding any
disclosures set forth in any such Filed Parent SEC Documents in any risk factor section, any forward
looking disclosure or any other statements that are not specific, predictive or primarily cautionary in nature
other than historical facts included therein and solely where the relevance of the information as an
exception to (or disclosure for purposes of) a particular representation is reasonably apparent on the face
of such disclosure) and publicly available prior to the date of this Agreement (the “Filed Parent SEC
Documents™) or (y) set forth in the disclosure letter delivered by Parent to the Company as of the date
hereof (the “Parent Disclosure Letter”), Parent and Merger Sub represent and warrant to the Company as
follows:

Section 5.1  Organization, General Authority and Standing. Each of Parent and Merger
Sub is duly organized, validly existing and in good standing under the laws of the jurisdiction in which it
is organized (in the case of good standing, to the extent the concept is recognized by such jurisdiction).
Each of Parent and Merger Sub (a) has full power and authority necessary to enable it to own, operate,
lease or otherwise hold its properties and assets and to conduct its business as presently conducted and (b)
is duly qualified or licensed to do business in each jurisdiction where the nature of its business makes such
qualification or licensing necessary, other than where the failure to have such power and authority or to
be so qualified or licensed would not reasonably be expected to, individually or in the aggregate, have a
Parent Material Adverse Effect. True and complete copies of Parent’s Organizational Documents as in
effect on the date of this Agreement are included in the Filed Parent SEC Documents.

Section 5.2  Capitalization and Business Conduct of Merger Sub.

@ All of the issued and outstanding capital stock of Merger Sub is, and at the
Effective Time will be, owned by Parent, free and clear of all Liens. There are no options, warrants, rights,
convertible or exchangeable securities, stock-based performance units or Contracts to which Merger Sub
is a party or by which Merger Sub is bound obligating Merger Sub to issue, deliver or sell, or cause to be
issued, delivered or sold, additional shares of capital stock of, or any security convertible or exchangeable
for any shares of capital stock of, Merger Sub.

(b) Merger Sub was established on October 7, 2022. Since its inception, Merger
Sub has not engaged in any activity, other than such actions in connection with (a) its organization and
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(b) the preparation, negotiation and execution of this Agreement and the Transactions. Merger Sub has no
operations, has not generated any revenues and has no liabilities other than those incurred in connection
with the foregoing and in association with the Merger as provided in this Agreement.

(© Merger Sub is, and has at all times been, resident for Tax purposes solely in
its jurisdiction of incorporation and does not have any Tax nexus elsewhere, including through a branch,
permanent representative or permanent establishment.

Section 5.3  Authority; Execution and Delivery; Enforceability.

@) The execution and delivery by Parent and Merger Sub of this Agreement
(including, for the avoidance of doubt, Section 6.17 of the Company Disclosure Letter) and the
consummation by Parent and Merger Sub of the Transactions (including, for the avoidance of doubt, the
separation of the SpinCo Business, SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the
Parent Retained Business, Parent Retained Assets, Parent Retained Liabilities and Parent Retained
Employees) have been duly authorized by all necessary corporate action on the part of Parent, and Merger
Sub. Each of Parent and Merger Sub has duly executed and delivered this Agreement, and, assuming due
authorization, execution and delivery by the Company, this Agreement constitutes its legal, valid and
binding obligation, enforceable against it in accordance with its terms (except insofar as such
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other Laws of
general applicability relating to or affecting creditors’ rights, or by principles governing the availability
of equitable remedies, whether considered in a Proceeding at law or in equity).

(b) The Parent Board, at a meeting duly called and held, unanimously
(i) determined that, on the terms and subject to the conditions set forth in this Agreement (including, for
the avoidance of doubt, Section 6.17 of the Company Disclosure Letter), this Agreement and the
Transactions (including, for the avoidance of doubt, the separation of the SpinCo Business, SpinCo Assets,
SpinCo Liabilities and SpinCo Employees from the Parent Retained Business, Parent Retained Assets,
Parent Retained Liabilities and Parent Retained Employees) are in the best interest of Parent, its business
and strategy and its shareholders, employees and other stakeholders and (ii) approved and declared
advisable this Agreement (including, for the avoidance of doubt, Section 6.17 of the Company Disclosure
Letter) and the Transactions (including, for the avoidance of doubt, the separation of the SpinCo Business,
SpinCo Assets, SpinCo Liabilities and SpinCo Employees from the Parent Retained Business, Parent
Retained Assets, Parent Retained Liabilities and Parent Retained Employees) and the execution, delivery
and performance of Parent’s obligations thereunder.

(©) The Merger Sub Board (i) determined that this Agreement and the
Transactions are fair to, and in the best interests of, Parent, Merger Sub’s sole stockholder, (ii) approved
and declared advisable this Agreement and the Transactions and (iii) recommended that Parent, as the sole
stockholder of Merger Sub, adopt this Agreement and approve the Transactions. Parent, as the sole
stockholder of Merger Sub, has executed and delivered a unanimous written consent of the sole
stockholder of Merger Sub adopting this Agreement and approving the Merger, which consent shall
become effective immediately following the execution and delivery of this Agreement.

Section 5.4  No Conflicts; Consents.

€)) The execution and delivery by Parent and Merger Sub of this Agreement do
not, and the consummation of the Merger and compliance with the terms hereof will not, conflict with, or
result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise
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to a right of termination, cancelation or acceleration of any material obligation or to loss of a material
benefit under, or result in the creation of any Lien upon any of the properties or assets of Parent or the
Parent Subsidiaries under, any provision of (i) the Organizational Documents of Parent or any Parent
Subsidiary, (ii) any Parent Permit or any Contract to which Parent or any Parent Subsidiary is a party or
by which any of their respective properties or assets is bound or (iii) subject to the filings and other matters
referred to in Section 5.4(b) and Section 6.3(a), any Law applicable to Parent or the Parent Subsidiaries
or their respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such items
that would not reasonably be expected to, individually or in the aggregate, have a Parent Material Adverse
Effect.

(b) No Consent of, or registration, declaration or filing with, or permit from,
any Governmental Entity, is required to be obtained or made by or with respect to Parent or any Parent
Subsidiary in connection with the execution, delivery and performance of this Agreement or the
consummation of the Transactions, other than (i) compliance with and filings under the HSR Act, (ii) the
filing with the SEC of (A) the Company Information Statement and (B) such reports under the Exchange
Act and the Securities Act as may be required in connection with this Agreement or the Transactions, (iii)
the filing of the Certificate of Merger with the Delaware Secretary of State and appropriate documents
with the relevant authorities of the other jurisdictions in which Parent or Merger Sub is qualified to do
business, and (iv) such other items that the failure of which to obtain or make would not reasonably be
expected to, individually or in the aggregate, have a Parent Material Adverse Effect.

Section 5.5  Financing.

@ Parent has delivered to the Company true, correct and complete fully
executed copies of (a) the commitment letter, dated as of the date hereof, among Parent and the Debt
Financing Sources party thereto, including all exhibits, schedules, annexes and amendments to such
commitment letter (the “Debt Commitment Letter”) and (b) the fee letter, dated as of the date hereof, with
respect thereto, including all exhibits, schedules, annexes and amendments to such fee letter (provided
that the fee amounts, pricing caps and the rates, amounts and other economic terms included in the “market
flex” and certain other economic terms of such fee letter (and its exhibits, schedules, annexes and
amendments thereto) may be redacted so long as none of such redacted provisions adversely affect the
conditionality, enforceability or termination provisions of the Debt Letters or reduce the aggregate
principal amount of the Debt Financing contemplated hereby), in each case, in effect as of the date of this
Agreement (along with the Debt Commitment Letter, the “Debt Letters”), pursuant to which and subject
to the terms and conditions thereof the Debt Financing Sources party thereto have severally committed to
lend the amounts set forth therein to Parent (the provision of such funds as set forth therein, but subject to
the provisions of Section 6.15, the “Debt Financing”) for the purposes set forth in such Debt Letters. As
of the execution and delivery of this Agreement, the Debt Letters have not been amended, restated or
otherwise modified or waived in any respect (and no amendment, restatement, modification or waiver is
contemplated, other than customary joinders solely to add Debt Financing Sources) and to the Knowledge
of Parent (i) the commitments contained in the Debt Letters have not been withdrawn, rescinded, amended,
restated or otherwise modified in any respect and (ii) no such withdrawal, rescission, amendment,
restatement or modification has been threatened by any Debt Financing Source party thereto. As of the
execution and delivery of this Agreement, the Debt Letters are in full force and effect and constitute the
legal, valid, enforceable and binding obligations of each of Parent and, to the Knowledge of Parent, the
other parties thereto (except insofar as such enforceability may be limited by bankruptcy, insolvency,
reorganization, moratorium or other Laws of general applicability relating to or affecting creditors’ rights,
or by principles governing the availability of equitable remedies, whether considered in a Proceeding at
law or in equity). As of the date of this Agreement, there are no conditions precedent or contingencies
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related to the funding of the full amount of the Debt Financing pursuant to the Debt Letters, other than as
expressly set forth in such letters. The financial resources of Parent are, and will be as of the Closing, in
the aggregate, sufficient for the satisfaction of all of Parent’s obligations under this Agreement, including
the payment of the aggregate Merger Consideration (including all amounts payable in respect of Company
RSUs and Company PSUs under this Agreement), and any other amounts required to be paid in connection
with the consummation of the Transactions. As of the date of this Agreement, assuming the satisfaction
of the conditions to the Merger set forth in Section 7.1 and Section 7.3, no event has occurred which, with
or without notice, lapse of time or both, would or would reasonably be expected to constitute a breach or
default on the part of Parent under the Debt Letters or, to the Knowledge of Parent, any Debt Financing
Source party to the Debt Letters. As of the date of this Agreement, there are no side letters or other
agreements, Contracts or arrangements related to the Debt Financing or the funding of all or any part of
the Debt Financing other than as expressly set forth in the Debt Letters. Parent has fully paid all
commitment fees or other fees required to be paid on or prior to the date of this Agreement in connection
with the Debt Financing and satisfied all of the other terms and conditions required to be satisfied by
Parent on or prior to the date hereof. As of the date of this Agreement, assuming the satisfaction of the
conditions to the Merger set forth in Section 7.1 and Section 7.3, (i) Parent has no reason to believe that
any of the conditions to the Debt Financing will not be satisfied, (ii) the Parent does not have Knowledge,
as of the date of this Agreement, of any reason that the full amount of the Debt Financing will not be made
available to Parent, in each case, as of the time at which the Closing is required to occur pursuant to
Section 2.3, subject to and in accordance with the terms of the Debt Letters.

(b) Parent is not entering into this Agreement with the intent to hinder, delay or
defraud either present or future creditors of the Company or any of its Subsidiaries. Each of Parent and
the Surviving Corporation will be Solvent as of immediately after the consummation of the Merger and
the other Transactions. For the purposes of this Agreement, the term “Solvent”, when used with respect
to any Person, means that, as of any date of determination, (i) the amount of the “fair saleable value” of
the assets of such Person will, as of such date, exceed the sum of (A) the value of all “liabilities of such
Person, including contingent and other liabilities,” as of such date, as such quoted terms are generally
determined in accordance with applicable Laws governing determinations of the insolvency of debtors,
and (B) the amount that will be required to pay the probable liabilities of such Person, as of such date, on
its existing debts (including contingent and other liabilities) as such debts become absolute and mature,
(i) such Person will not have, as of such date, an unreasonably small amount of capital for the operation
of the businesses in which it is engaged or proposed to be engaged following such date, and (c) such
Person will be able to pay its liabilities, as of such date, including contingent and other liabilities, as they
mature. For purposes of this definition, “not have an unreasonably small amount of capital for the
operation of the businesses in which it is engaged or proposed to be engaged” and “able to pay its
liabilities, as of such date, including contingent and other liabilities, as they mature” means that such
Person will be able to generate enough cash from operations, asset dispositions or refinancing, or a
combination thereof, to meet its obligations as they become due.

(c) Without limiting Section 9.9, in no event shall the receipt or availability of
any funds or financing by or to Parent or any of its Affiliates or any other financing transaction be a
condition to any of the obligations of Parent or Merger Sub hereunder.

Section 5.6  Information Supplied. None of the information supplied or to be supplied
by or on behalf of Parent or Merger Sub for inclusion or incorporation by reference in the Company
Information Statement will, at the time it is first published, sent or given to the Company’s stockholders
or at any time it is amended or supplemented, contain any untrue statement of a material fact or omit to
state any material fact necessary to make the statements therein, in light of the circumstances under which
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they are made, not misleading. To the extent the Distribution is to be effected in accordance with this
Agreement, none of the information supplied or to be supplied by or on behalf of Parent or Merger Sub
for inclusion or incorporation by reference in the SpinCo Registration Statement will, on the date the
SpinCo Registration Statement or any amendment or supplement thereto is first declared effective by the
SEC, contain any untrue statement of a material fact or omit to state any material fact necessary to make
the statements therein, in light of the circumstances under which they are made, not misleading. No
representation or warranty is made by Parent with respect to statements included or incorporated by
reference in the Company Information Statement, or, if the Distribution is to be effected in accordance
with this Agreement, the SpinCo Registration Statement, based on information supplied by or on behalf
of the Company for inclusion or incorporation by reference therein.

Section 5.7  Litigation. As of the date of this Agreement, there is no Proceeding pending
or, to the Knowledge of Parent, threatened against Parent or any Parent Subsidiary that would reasonably
be expected to, individually or in the aggregate, have a Parent Material Adverse Effect, nor is there any
Judgment outstanding against Parent or any Parent Subsidiary that would reasonably be expected to,
individually or in the aggregate, have a Parent Material Adverse Effect.

Section 5.8  Brokers and Other Advisors. No broker, investment banker, financial
advisor or other Person, other than Citigroup Inc. and Wells Fargo Securities, LLC, the fees and expenses
of which will be paid by Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar
fee or commission in connection with this Agreement or the Transactions based upon arrangements made
by or on behalf of Parent or any of its Affiliates.

Section 5.9  Ownership of Capital Stock. None of Parent, Merger Sub, any of their
respective Subsidiaries or the “affiliates” or “associates” of any such Person is, and at no time during the
last two (2) years has been, an “interested stockholder” of the Company (in each case, as such terms are
defined in the DGCL). Neither Parent nor Merger Sub “owns” (as such term is defined in the DGCL) any
shares of capital stock of, or any security convertible or exchangeable for any shares of capital stock of,
the Company other than as a result of this Agreement.

Section 5.10 No Other Representations or Warranties; Reliance Disclaimer. Except for
the representations and warranties set forth in this ARTICLE V, none of Parent, the Parent Subsidiaries
or any other Person makes or has made any express or implied representation or warranty with respect to
Parent or the Parent Subsidiaries or with respect to any other information provided to the Company in
connection with the Transactions. Each of Parent and Merger Sub, on its own behalf and on behalf of its
Affiliates and its and their respective Representatives, disclaims reliance on any representations or
warranties or other information provided to them by the Company or its Affiliates or their respective
Representatives or any other Person except for the representations and warranties expressly set forth in
ARTICLE V. Without limiting the generality of the foregoing, each of Parent and Merger Sub, on its
own behalf and on behalf of its Affiliates and its and their respective Representatives, acknowledges and
agrees that none of the Company, the Company Subsidiaries or any other Person will have or be subject
to any liability or other obligation to Parent, Merger Sub or any other Person resulting from the distribution
to Parent or Merger Sub (including their respective Representatives), or Parent’s or Merger Sub’s (or such
Representatives’) use of, any such information, including any information, documents, projections,
forecasts or other material made available to Parent or Merger Sub in certain “data rooms” or management
presentations in expectation of the Merger.
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ARTICLE VI
COVENANTS

The Company hereby covenants to and agrees with Parent and Merger Sub, and Parent and
Merger Sub hereby covenant to and agree with the Company, that:

Section 6.1  Conduct of Business by the Company. From the date of this Agreement
until the earlier of the Effective Time and the termination of this Agreement pursuant to ARTICLE VIII,
and except (i) as contemplated by Section 6.17 of the Company Disclosure Letter in connection with the
Separation or the Distribution, (ii) as determined by the Company, and consented to in writing by Parent,
with such consent not to be unreasonably withheld, to be necessary or desirable in order to comply with
Section 6.3 hereof, (iii) as contemplated by this Agreement, (iv) as may be required by applicable Law or
any Company Benefit Plan or Company Collective Bargaining Agreement, (v) as set forth in Section 6.1
of the Company Disclosure Letter; (vi) with respect to actions or omissions taken in good faith that
constitute COVID-19 Measures (provided, that, with respect to actions taken or omitted to be taken in
reliance on this clause (vi), to the extent permitted under applicable Law and practicable under the
circumstances, the Company shall use commercially reasonable efforts to consult in good faith with Parent
prior to taking such action), or (vii) with the prior written consent of Parent (which consent will not be
unreasonably withheld, conditioned or delayed), the Company will not and will cause each Company
Subsidiary not to:

@ (i) conduct its business and the business of the Company Subsidiaries other
than in the ordinary course consistent with past practices in any material respect, (ii) fail to use
commercially reasonable efforts to preserve intact its business organizations, goodwill and material assets
and maintain its rights, franchises and existing relations with customers, suppliers, employees, business
associates and other Persons with which it has material business dealings (including the Company will
and will cause each Company Subsidiary to continue in the ordinary course of business consistent with
past practice with its remodeling plans and other capital expenditures with respect to SpinCo Assets
(including the SpinCo Stores) held prior to the Effective Time by the Company or any Company
Subsidiary), or (iii) take any action that adversely affects the ability of any Party to obtain any regulatory
approvals for the Transactions; provided, however, that no action or omission by the Company or any
Company Subsidiary with respect to matters specifically addressed by any provision of Section 6.1(b)

through Section 6.1(s) shall be a breach of this Section 6.1(a);

(b) issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale,
pledge, disposition or encumbrance of, any additional equity or any additional Rights other than the
issuance of Company Common Stock in respect of the vesting or settlement or of Company Equity Awards
outstanding as of the date hereof or granted on or after the date hereof and not in violation of this
Agreement, in each case, in accordance with the terms of the applicable Company Equity Plan and any
related award agreements or upon conversion of the Company Preferred Stock outstanding as of the date
hereof;

(©) (i) split, combine, reclassify or subdivide, directly or indirectly, any of the
Company’s equity interests or issue or authorize or propose the issuance of any other securities in respect
of, in lieu of or in substitution for the Company’s equity interests, or (ii) repurchase, redeem or otherwise
acquire, or permit any Company Subsidiary to purchase, redeem or otherwise acquire, any membership,
partnership or other equity interests or Rights (including shares of Company Common Stock and Company
Preferred Stock), except as required by the terms of the applicable Company Equity Plan as in effect as of
the date hereof (or as amended after the date hereof in a manner not in violation of this Agreement) and
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any related award agreements or to satisfy any Tax withholding obligations of the holder thereof or as
required by the terms of its securities outstanding on the date of this Agreement (or granted following the
date of this Agreement in accordance with this Agreement) or in connection with the exercise or
conversion of any Rights held by the Company or any Company Subsidiary as of the date hereof;

(d) (i) sell, lease, sublease, license, sublicense, abandon, waive, relinquish,
transfer, pledge, abandon, assign, swap, mortgage or otherwise dispose of or subject to any Lien all or any
material portion of its assets, businesses or properties other than (A) any sales, leases, or dispositions
(excluding any sale and leaseback transaction) in the ordinary course of business consistent with past
practice, including the factoring of receivables in the ordinary course of business consistent with past
practice or (B) any distributions expressly permitted under Section 6.1(e); (ii) acquire (including by
merger, consolidation, acquisition of stock or assets) or lease any assets or all or any portion of (or interests
in) the business or property of any other entity in each case in exchange for the payment or delivery of
consideration that in excess of $10,000,000; (iii) merge, consolidate or enter into any other business
combination transaction with any Person; or (iv) convert from a limited partnership, limited liability
company or corporation, as the case may be, to any other business entity;

(e other than (w) any dividend or distribution from a wholly owned Company
Subsidiary to the Company or to any other wholly owned Company Subsidiary, (x) dividends on the
Company Common Stock as contemplated in Section 6.1 of the Company Disclosure Letter, (y) the Pre-
Closing Dividend, and (z) dividends on the Company Preferred Stock pursuant to the Certificate of
Designation (including the Pre-Closing Dividend), make or declare dividends or distributions to (i) the
holders of Company Common Stock or any Company Subsidiary or (ii) any other equityholders of the
Company or any Company Subsidiary;

0] amend the Company’s or any Company Subsidiary’s Organizational
Documents as in effect on the date of this Agreement;

(9) assign, convey, abandon, encumber, transfer, license, sublicense, covenant
not to assert, allow to lapse or expire or otherwise dispose of any rights to any material Company
Intellectual Property, except in the ordinary course of business consistent with past practice;

(h) except in the ordinary course of business consistent with past practice,
(i) enter into any Contract that would, if entered into prior to the date hereof, be a material Contract, unless
(a) it is on terms substantially consistent with, or on terms more favorable to the Company or any of the
Company Subsidiaries than either a Contract it is replacing or a form of such Contract made available to
Parent prior to the date hereof or (b) it relates to a matter falling within any of the exceptions set forth in
clauses (a) through (s) of this Section 6.1 or (ii) modify, amend, terminate or assign, or waive or assign
any rights under, any material Contract in any material manner or in any manner that would reasonably
be expected to prevent or materially delay the consummation of any of the Transactions;

Q) waive, release, assign, settle or compromise any Proceeding, in each case
made or pending by or against the Company or any of the Company Subsidiaries (for the avoidance of
doubt, including any compromise or settlement with respect to matters in which any of them is a plaintiff),
or any of their officers and directors in their capacities as such, other than the compromise or settlement
of Proceedings that: (i) involves the payment by the Company or any of the Company Subsidiaries for an
amount (in excess of insurance proceeds and reserves related to such matters) not to exceed, for any such
compromise or settlement individually, $10,000,000 or involves no such payment, (ii) does not impose
any injunctive relief that is reasonably likely to be material to the Company and the Company Subsidiaries,
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taken as a whole and (iii) does not contain an admission of liability by the Company or any of its
Representatives in their capacities as such;

() implement or adopt any material change in its GAAP accounting principles,
practices or methods, other than as may be required by GAAP or regulatory accounting requirements
applicable to U.S.-publicly owned business organizations generally;

(K) fail to use commercially reasonable efforts to maintain, with financially
responsible insurance companies, insurance in such amounts and against such risks and losses
substantially as is maintained by it at present;

() except in the ordinary course of business consistent with past practice,
(i) make, change or rescind in any material respect any elections relating to Taxes, (ii) settle or
compromise any material Proceeding, audit or controversy relating to Taxes, (iii) amend any Tax Return
in any material respect, (iv) enter into any closing agreement with respect to any material Tax,
(v) surrender any right to claim a material refund, offset, or other reduction in Tax liability, (vi) consent
to any extension or waiver of the limitation period applicable to any material Tax claim or assessment
relating to the Company or any Company Subsidiary, or (vii) change in any material respect any of its
methods of reporting income or deductions for federal income Tax purposes;

(m)  grant to any Covered Individual (i) any increase in compensation, bonus,
pension, welfare, fringe or other benefits, severance or termination pay, except for Covered Individuals
who are not members of the Senior Leadership Team or members of the Company Board, increases in
annual salary or wage rate (or with respect to any independent contractor (who is a natural person), rate
of compensation) in the ordinary course of business consistent with past practice that do not exceed 4.0%
of annual salaries, wages or rate of compensation, as applicable, in the aggregate, on a year-over-year
basis, (ii) with respect to any individual, become a party to, establish, adopt, amend, commence
participation in or terminate any Company Benefit Plan or any arrangement that would have been a
Company Benefit Plan had it be entered into prior to this Agreement, (iii) grant any new Company Equity
Awards, or amend or modify the terms of any outstanding awards, under any Company Benefit Plan
(including any Company Equity Plan), (iv) take any action to accelerate the vesting or lapsing of
restrictions or payment, or fund or in any other way secure the payment, of compensation or benefits under
any Company Benefit Plan, (v) except with respect to the Separation or the Distribution, take any action
to withdraw (in full or in part) from any Participating Multiemployer Plan, (vi) change any actuarial or
other assumptions used to calculate funding obligations with respect to any Company Benefit Plan that is
required by applicable Law to be funded or change the manner in which contributions to such plans are
made or the basis on which such contributions are determined, except as may be required by GAAP or
ERISA, (vii) forgive any loans or issue any loans (other than routine travel, relocation or educational
advances issued in the ordinary course of business) to any Covered Individual, (viii) hire any employee
or engage any independent contractor (who is a natural person) with an annual salary or wage rate or
consulting fees in excess of $350,000, other than employees who are hired in the ordinary course of
business to fill positions that are open as of the date of this Agreement or that become open subsequent to
the date of this Agreement as a result of a current employee’s departure or (ix) terminate the employment
of any member of the Senior Leadership Team other than for Cause.

(n) (i) incur, assume, guarantee or otherwise become liable for any
Indebtedness (directly, contingently or otherwise), other than (A) revolving borrowings under the Existing
Credit Agreement (as defined in the Company Disclosure Letter) in the ordinary course of business
consistent with past practice, so long as the aggregate principal amount thereof does not exceed the amount
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of commitments available thereunder on the date of this Agreement (after giving effect any changes to the
borrowing base in accordance with the definitions therefor in the Existing Credit Agreement on the date
hereof), (B) pursuant to the Existing Indentures (as defined in the Company Disclosure Letter), so long as
the principal amount outstanding under the Existing Indentures does not exceed the principal amount
outstanding on the date hereof, (C) purchase money security interests, equipment leases or similar
financing arrangements, in the ordinary course of business and consistent with past practices, (D)
Indebtedness consisting of capital lease obligations incurred in the ordinary course of business and
consistent with past practices, (E) Indebtedness solely among the Company and the Company Subsidiaries
(or any combination thereof) and (F) Indebtedness which refinances, extends, defeases or otherwise
discharges or replaces (any such Indebtedness, “Refinancing Indebtedness”) any Indebtedness of the
Company and its Subsidiaries (such Indebtedness being so refinanced, extended, defeased or otherwise
discharged or replaced, “Refinanced Indebtedness™); provided that, except with respect to any such
Refinancing Indebtedness that is otherwise permitted pursuant to any other clause of this Section 6.1(n),
(w) such refinancing is in the ordinary course of business, (x) after giving effect thereto, the principal
amount of such Refinancing Indebtedness shall not exceed the principal amount of such Refinanced
Indebtedness except by an amount equal to unpaid accrued interest and premium thereon plus other
amounts paid, and fees and expenses incurred, in connection with such refinancing, extension, defeasance,
discharge or replacement plus an amount equal to any existing unused commitments under such
Refinanced Indebtedness, and (y) prior to the Company and/or any of its Subsidiaries entering into binding
definitive agreements for any such Refinancing Indebtedness that is in a principal amount exceeding
$100,000,000, the Company has reasonably consulted with Parent prior to entering into a Contract to
incur, or otherwise incurring (if there is no Contract), such Refinancing Indebtedness and has considered
Parent’s recommendations with respect thereto in good faith; provided further that, notwithstanding the
foregoing, if (1) the merger and/or fundamental changes covenant, (2) definition of “Change of Control”
(or other similar term) and/or (3) any other terms or provisions that would materially adversely affect the
Parent’s ability to assume, exchange or prepay such Refinancing Indebtedness on or after the Closing
Date, contained in any Refinancing Indebtedness is modified, altered, amended or otherwise changed in
each case in any way in any material respect from the corresponding provision in the Refinanced
Indebtedness, the Company and/or its Subsidiaries shall obtain the Parent’s written consent to such
modifications, alterations, amendments or changes prior to entering into binding definitive agreements for
any such Refinancing Indebtedness, and (ii) create any Lien that is not a Permitted Lien on its property or
the property of any Company Subsidiary or (iii) make, commit to make or authorize any capital
expenditures that are in excess of (i) 5% of the individual line items of, or (ii) 5% of the aggregate amount
of capital expenditures scheduled to be made in, the capital expenditure budget set forth on Section 6.1(n)
of the Company Disclosure Letter for the period indicated therein;

(o) enter into any transaction or Contracts with any Affiliate or other Person
that would be required to be disclosed by the Company under Item 404 of Regulation S-K of the SEC,;

(p) authorize, recommend, propose or announce an intention to adopt a plan of
complete or partial dissolution or liquidation of the Company;

(@)  sell, lease, sublease, license, assign, transfer or otherwise dispose of any
Real Property which individually either (i) requires by its term or is reasonably likely to require the
payment or delivery of cash or other consideration by or to the Company or a Company Subsidiary in an
amount having an expected value in excess of $15,000,000 during the Company’s current fiscal year and
cannot be cancelled by the Company or the Company Subsidiary without penalty or further payment
without more than ninety (90) days’ notice (other than payments for services rendered to the date)
(provided that, with respect to any real property having an expected value less than or equal to
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$15,000,000, any sale, lease, sublease, license, assignment, transfer or other disposition shall only be
conducted in the ordinary course of business, consistent with past practice), or (ii) relates to any Real
Property used by the Company or a Company Subsidiary as a distribution center or for the manufacture
or preparation of food (in each case other than Real Property used as a Company Store);

(9] take any other action that (i) is not prohibited by clauses (a) through (q) or
clause (s) of this Section 6.1, (ii) does not fall within any of the exceptions set forth in clauses (a) through
() or clause (s) of this Section 6.1 and (iii) that, individually or in the aggregate, would, or would be
reasonably expected to, prevent, materially impede, materially interfere with or materially delay beyond
the Outside Date the consummation of the Transactions (including the Merger); or

(s) agree or commit to do anything prohibited by clauses (a) through (0) of this
Section 6.1.

Section 6.2  Conduct of Business by Parent and Merger Sub. From the date of this
Agreement until the earlier of the Effective Time and the termination of this Agreement pursuant to
ARTICLE VIII, and except (i) as expressly permitted or required by this Agreement, (ii) as may be
required by applicable Law, (iii) as set forth in Section 6.2 of the Parent Disclosure Letter or (iv) with the
prior written consent of the Company (which consent will not be unreasonably withheld, conditioned or
delayed), neither Parent nor Merger Sub shall:

@) to the extent relating to the SpinCo Business, SpinCo Assets, SpinCo
Liabilities and SpinCo Employees (i) conduct its business and the business of the Parent Subsidiaries other
than in the ordinary course in any material respect or (ii) fail to use commercially reasonable efforts to
preserve intact its business organizations, goodwill and material assets and maintain its rights, franchises
and existing relations with customers, suppliers, employees, business associates and other Persons with
which it has material business dealings (including Parent will and will cause each Parent Subsidiary to
continue in the ordinary course of business consistent with past practice with its remodeling plans and
other capital expenditures with respect to SpinCo Assets (including the SpinCo Stores) held prior to the
Effective Time by Parent or any Parent Subsidiary).

(b) take any action the result of which would reasonably be expected to
materially and adversely impair or materially delay the consummation of the Transactions; or

(© authorize any of, or commit or agree, in writing or otherwise, to take any
such action.

Section 6.3  Regulatory Matters.

@) Subject to the terms and conditions of this Agreement (including any
differing standard set forth herein with respect to any covenant or obligation, including, with respect to
Antitrust Law, as provided below), the Company, on the one hand, and each of Parent and Merger Sub,
on the other hand, will cooperate with the Other Party and use (and will cause their respective Subsidiaries
to use) its reasonable best efforts to (i) take or cause to be taken all actions, and do or cause to be done all
things, necessary, proper or advisable to cause the conditions to the Closing to be satisfied as promptly as
reasonably practicable and to consummate and make effective, as promptly as reasonably practicable, the
Merger, including taking actions necessary to avoid, eliminate, and resolve any and all impediments under
any Antitrust Law with respect to the Transactions, including without limitation preparing and filing
promptly and fully all documentation to effect all necessary filings, notifications, notices, petitions,
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statements, registrations, submissions of information, applications and other documents (including filing
any Notification and Report Form required pursuant to the HSR Act within fifteen (15) Business Days
following the execution of this Agreement), (ii) obtain promptly all Consents, clearances, expirations or
terminations of waiting periods, registrations, authorizations and other confirmations from any
Governmental Entity or third party necessary, proper or advisable to consummate the Merger and
(iii) defend, contest and resist any Proceedings, whether judicial or administrative, challenging this
Agreement or the consummation of the Merger. Parent will be responsible for the payment of any filing
fees under the HSR Act in connection with the Transactions. In the event that a Governmental Entity
issues a request for additional information or documentary material pursuant to the HSR Act (the “Second
Request™) in connection with the Transactions, then the Company, on the one hand, and each of Parent
and Merger Sub, on the other hand will certify substantial compliance with the Second Request as soon
as reasonably practicable.

(b) Each of the Parties will (i) cooperate in all respects with each other in
connection with any filing to or submission with any Governmental Entity in connection with the
Transactions and in connection with any Proceeding by or before any Governmental Entity relating to the
Merger, including any Proceeding initiated by a private Person, (ii) promptly inform the Other Party of
(and supply to the Other Party) any material communication received by such Party from, or given by
such Party to any Governmental Entity and any material communication received or given in connection
with any Proceeding by a private Person, in each case regarding the Merger, (iii) permit the Other Party
to review in advance and incorporate their reasonable comments in any communication to be given by it
to any Governmental Entity with respect to obtaining any investigations or reviews under any Law in
connection with the Transactions and (iv) to the extent practicable, consult with the Other Party in advance
of any material meeting, written communications or teleconference with any Governmental Entity or, in
connection with any Proceeding by a private Person, with any other Person, and, to the extent not
prohibited by the Governmental Entity or other Person, give the Other Party the opportunity to attend and
participate in such meetings and teleconferences. In addition, the Parties shall jointly develop, and each
of the Parties shall consult and reasonably cooperate with one another, and consider in good faith the
views of one another, in connection with the form and content of any analyses, appearances, presentations,
memoranda, briefs, arguments, opinions and proposals made or submitted by or on behalf of any Party in
connection with proceedings under or relating to any Antitrust Law with respect to the Transactions prior
to their submission. If the Company, on the one hand, and Parent or Merger Sub, on the other hand, initially
disagree upon any such proposed communication, strategy or process, the Parties agree to work together
in good faith to resolve the disagreement and endeavor to implement such communication, strategy or
process in a mutually acceptable manner; provided, that, following such good faith efforts by the Parties,
Parent shall have the principal responsibility for devising and implementing the strategy for obtaining any
necessary antitrust consents or approvals. Subject to Section 6.7, the Parties will take reasonable best
efforts to share information protected from disclosure under the attorney-client privilege, work product
doctrine, joint defense privilege or any other privilege pursuant to this Section 6.3 in a manner so as to
preserve the applicable privilege. Any Party may share information with any Other Party on an “outside
counsel only” basis. Nothing in this Agreement shall obligate the Parties to share any information covered
by the attorney client privilege, work product doctrine or other similar privilege.

(©) The Company, on the one hand, and Parent and Merger Sub, on the other
hand, agree not to extend any waiting period under the HSR Act or enter into any agreement with any
Governmental Entity to delay, or otherwise not to consummate as soon as practicable, the Transactions
except with the prior written consent of the Other Party, which consent may be withheld in the sole
discretion of the non-requesting party. In addition, Parent, Merger Sub and the Company each agree that,
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during the term of this Agreement, it will not withdraw its filing under the HSR Act or any other Antitrust
Law without the written consent of the Other Party.

(d) Without limiting the generality of the obligations of Parent and Merger Sub
pursuant to this Section 6.3, Parent agrees to, and will cause its Affiliates to, use best efforts, to take, or
to cause to be taken, any and all actions necessary to avoid, eliminate, and resolve any and all impediments
under any Antitrust Law with respect to the Transactions, in each case, so as to enable the Closing to occur
as promptly as practicable, including (i) proposing, negotiating, committing to and effecting by consent
decree, hold separate orders, or otherwise, the sale, divestiture, transfer, license, or disposition or hold
separate (through the establishment of a trust or otherwise) of such of Parent’s assets, properties or
businesses or of the Company’s assets, properties or businesses to be acquired by it pursuant hereto
(including the sale, divestiture, transfer, license or disposition to a third party buyer of the assets, properties
or business allocable to SpinCo pursuant to Section 6.17 of the Company Disclosure Letter), (ii) the
entrance into such other arrangements, as are necessary in order to effect the dissolution of any injunction,
temporary restraining order or other order in any suit or proceeding, which would otherwise have the
effect of preventing the consummation of the Transactions prior to the Outside Date, (iii) changing or
modifying any course of conduct regarding future operations of Parent or its Subsidiaries or Affiliates or
the assets, properties, or businesses to be acquired pursuant to this Agreement, or (iv) otherwise taking or
committing to take any other action that would limit Parent or its Subsidiaries or Affiliates’ freedom of
action with respect to, or their ability to retain, one or more of their respective operations, divisions,
businesses, product lines, customers, assets or rights or interests, or their freedom of action with respect
to the assets, properties, or businesses to be acquired pursuant to this Agreement; provided that Parent is
not obligated to take any action contemplated in (i) through (iv) unless such action is expressly conditioned
upon the Closing; and provided, further, however, that nothing contained in this Agreement shall require
Parent or the Company to take, or cause to be taken, or commit to take, or commit to cause to be taken,
any divestiture, license, hold separate, sale or other disposition, of or with respect to assets of the Company
or any of its Subsidiaries, or Parent or any of its Subsidiaries, if doing so would result in a Material
Divestment Event.

(e In addition if any Proceeding is instituted (or threatened) challenging the
Merger as violating any Antitrust Law or if any decree, order, judgment, or injunction (whether temporary,
preliminary, or permanent) is entered, enforced, or attempted to be entered or enforced by any
Governmental Entity that would make the Merger illegal or otherwise delay or prohibit the consummation
of the Merger, Parent and its Affiliates and Subsidiaries shall take any and all actions (i) to contest and
defend any such Proceeding to avoid entry of, or to have vacated, lifted, reversed, repealed, rescinded, or
terminated, any decree, order, judgment, or injunction (whether temporary, preliminary, or permanent)
that prohibits, prevents, or restricts consummation of the Transactions and (ii) to eliminate each and every
impediment under any Antitrust Law to close the Transactions prior to the Outside Date.

Section 6.4 No Solicitation by the Company and Company Change in
Recommendation.

@ Except as permitted by this Section 6.4 or in respect of matters solely
relating to effecting the Distribution or Separation, from the date of this Agreement until the Effective
Time or, if earlier, the termination of this Agreement in accordance with its terms, the Company will not
and will cause the Company Subsidiaries not to, and will use commercially reasonable efforts to cause its
Representatives not to, directly or indirectly (i) initiate, solicit or knowingly encourage or knowingly
facilitate the making of any Company Acquisition Proposal, (ii) other than informing third parties of the
existence of the provisions contained in this Section 6.4, engage in, continue or otherwise participate in
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negotiations or discussions with, or furnish any non-public information concerning the Company or any
of the Company Subsidiaries to, any third party in connection with a Company Acquisition Proposal or
(iii) enter into any acquisition agreement, letter of intent, agreement in principle or similar agreement with
respect to a Company Acquisition Proposal. Notwithstanding anything to the contrary contained in this
Agreement, the Company shall be permitted to grant waivers of, and not enforce, any standstill provision
or similar provision that has the effect of prohibiting the counterparty thereto from making a Company
Acquisition Proposal.

(b) Notwithstanding anything to the contrary contained in this Agreement, if
prior to the receipt of the Stockholder Consents, the Company receives a bona fide written Company
Acquisition Proposal (which Company Acquisition Proposal was made after the date of this Agreement
and did not result from a breach in any material respect of this Section 6.4), and the Company Board
determines in good faith, after consultation with its financial advisors and outside counsel, that such
Company Acquisition Proposal constitutes, or could reasonably be expected to lead to, a Company
Superior Proposal, then the Company and its Representatives may, subject to compliance with this Section
6.4, do any or all of the following: (i) furnish any information (including non-public information) or access
thereto to any third party making such Company Acquisition Proposal; provided that (A) prior to
furnishing any such information or access, the Company has received from such third party an executed
Company Acceptable Confidentiality Agreement and (B) any such non-public information so furnished
has been previously provided or made available to Parent or is provided or made available to Parent
promptly (and in any event no later than forty-eight (48) hours) after it is so furnished to such third party
or (ii) participate or engage in negotiations or discussions with the Person or group making such Company
Acquisition Proposal and its Representatives regarding such Company Acquisition Proposal.

(© Except as set forth in this Section 6.4, neither the Company Board nor any
committee thereof shall (i) (A) withdraw (or modify, amend or qualify in a manner adverse to Parent), or
propose publicly to withdraw (or modify, amend or qualify in a manner adverse to Parent), the Company
Board Recommendation or (B) approve, recommend or declare advisable, or propose publicly to approve,
recommend or declare advisable, any Company Acquisition Proposal (any action described in this clause
(i) being referred to as a “Company Change in Recommendation™) or (ii) approve or recommend, or
propose publicly to approve or recommend, or enter into, any acquisition agreement, letter of intent,
agreement in principle or similar agreement with respect to a Company Acquisition Proposal, other than
a Company Acceptable Confidentiality Agreement (a “Company Alternative Acquisition Agreement”).

(d) Notwithstanding anything to the contrary contained in this Agreement, at
any time prior to the receipt of the Stockholder Consents, the Company Board may make a Company
Change in Recommendation in response to a Company Intervening Event if (i) the Company Board
determines in good faith, after consultation with its outside legal counsel, that the failure to do so would
reasonably be expected to be inconsistent with the Company Board’s fiduciary duties under applicable
Law, (ii) (A) the Company shall have provided Parent three (3) Business Days’ written notice prior to
making any such Company Change in Recommendation, which notice shall describe the Company
Intervening Event in reasonable detail and which notice shall not itself constitute a Company Change in
Recommendation and (B) if requested by Parent in good faith, during such three (3) Business Day period
after providing such notice, negotiate in good faith with respect to any revisions to the terms of this
Agreement proposed by Parent so that a Company Change in Recommendation would no longer be
necessary, and (iii) after giving effect to the revisions contemplated by the foregoing clause (ii), if any,
after consultation with financial advisors and outside counsel, the Company Board shall have determined
in good faith that failure to make the Company Change in Recommendation in response to such Company
Intervening Event would reasonably be expected to be inconsistent with its fiduciary duties under
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applicable Law. For the avoidance of doubt, the provisions of this Section 6.4(d) shall also apply to any
material change in the event, occurrence or fact relating to such Company Intervening Event and require
a new notice from the Company pursuant to Section 6.4(d)(ii), except that the references to three (3)
Business Days in this Section 6.4(d) shall be deemed to be two (2) Business Days.

(e Notwithstanding anything to the contrary contained in this Agreement, at
any time prior to receipt of the Stockholder Consents if, (i) in response to a bona fide written Company
Acquisition Proposal made after the date of this Agreement and not withdrawn that did not result from a
breach in any material respect of this Section 6.4, the Company Board determines in good faith (after
consultation with its financial advisors and outside counsel) that such Company Acquisition Proposal
constitutes a Company Superior Proposal and (ii) the failure to do so would reasonably be expected to be
inconsistent with its fiduciary obligations under applicable Law, subject to compliance with Section 6.4(f),
the Company Board may make a Company Change in Recommendation.

()] Notwithstanding anything to the contrary contained in this Agreement, the
Company shall not be entitled to make a Company Change in Recommendation pursuant to Section 6.4(e)
unless (x) the Company shall have provided to Parent three (3) Business Days’ prior written notice (the
“Company Superior Proposal Notice”), which notice shall not constitute a Company Change in
Recommendation, advising Parent that the Company intends to take such action (and the material terms
and conditions of any such Company Superior Proposal), and (y):

Q) during such three (3) Business Day period, if requested in writing
by Parent in good faith, the Company and its Representatives shall have engaged in good faith negotiations
with Parent regarding changes to the terms of this Agreement intended by Parent to cause such Company
Acquisition Proposal to no longer constitute a Company Superior Proposal; and

(i)  the Company Board shall have considered any adjustments to this
Agreement that may be proposed in writing by Parent (the “Parent Proposed Changed Terms”) no later
than 11:59 p.m., New York City time, on the third (3rd) Business Day of such three (3) Business Day
period and shall have determined in good faith (after consultation with its financial advisors and outside
counsel) that the Company Superior Proposal would continue to constitute a Company Superior Proposal
if such Parent Proposed Changed Terms were to be given effect, and that the failure to make the Company
Change in Recommendation would reasonably be expected to be inconsistent with the fiduciary
obligations of the Company Board under applicable Law.

For the avoidance of doubt, any (1) material revisions to the terms of a Company Superior Proposal or
(2) material revisions to a Company Acquisition Proposal that the Company Board had determined no
longer constitutes a Company Superior Proposal, shall constitute a new Company Acquisition Proposal
and shall in each case require the Company to deliver to Parent a new Company Superior Proposal Notice,
except that the references to three (3) Business Days in this Section 6.4(f) shall be deemed to be two
(2) Business Days.

(9) The Company shall promptly (and in any event within 48 hours of receipt)
advise Parent orally or in writing in the event that the Company receives any Company Acquisition
Proposal or any inquiry, proposal or request for information that could reasonably be expected to lead to
a Company Acquisition Proposal, and in connection with such notice, provide to Parent the material terms
and conditions (including the identity of the third party making any such Company Acquisition Proposal)
of any such Company Acquisition Proposal. The Company shall keep Parent reasonably informed on a
prompt basis of any material change to the terms and conditions of any such Company Acquisition
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Proposal, and shall promptly (and in any event within forty-eight (48) hours of receipt) provide to Parent
(or its outside legal counsel) copies of all written materials and other material written correspondence sent
or provided to the Company and any of its Subsidiaries that describe any terms or conditions of any
Company Acquisition Proposal.

(h) Nothing contained in this Agreement shall prohibit the Company or the
Company Board, directly or indirectly through their respective Representatives, from (i) taking and
disclosing to the stockholders of the Company any position contemplated by Rule 14d-9, Rule 14e-2(a)
or Item 1012(a) of Regulation M-A promulgated under the Exchange Act, (ii) making any “stop, look and
listen” communication to the Company’s stockholders pursuant to Rule 14d-9(f) promulgated under the
Exchange Act or (iii) making any disclosure to the stockholders of the Company that is required by
applicable Law; provided that this Section 6.4(h) shall not be deemed to permit the Company Board to
make a Company Change in Recommendation except to the extent permitted by Section 6.4(d) — (f).

Q) Notwithstanding the foregoing, but subject to Section 6.3 of this Agreement
and Section 6.17 of the Company Disclosure Letter, nothing in this Agreement shall in any way limit or
prohibit any action taken by the Company or any of the Company Subsidiaries or their respective
Representatives in furtherance of its efforts to consummate the Separation or the Distribution or the sale
or other disposition of the SpinCo Business or any of the assets or operations thereof, including holding
discussions, negotiations and communications with, or providing non-public information to, any Persons
in connection with the Separation or the Distribution or in connection with the solicitation of offers for
the sale or other disposition of the SpinCo Business or any of the assets or operations thereof.

Section 6.5  Delivery of Stockholder Consents.

@) The Company shall use its reasonable best efforts to obtain from each
member of the ACI Control Group and the Preferred Holders and deliver to Parent the duly executed
Stockholder Consents as soon as practicable following the execution and delivery of this Agreement.
Notwithstanding anything in Section 1.2 or Section 9.3 to the contrary, such delivery by email (including
of a pdf attachment) to michael.aiello@weil.com and sachin.kohli@weil.com, with or without
confirmation of email transmission, shall constitute effective delivery.

(b) In connection with the Stockholder Consents, the Company shall take all
actions necessary or advisable to comply in all material respects, and shall comply in all material respects,
with the DGCL, including Section 228 and Section 262 thereof, and the organizational documents of the
Company.

Section 6.6  Securities Filings.

@ Parent will promptly furnish to the Company such data and information
relating to Parent and Merger Sub as the Company may reasonably request for the purpose of including
such data and information in the Company Information Statement and any amendments or supplements
thereto or Section 6.6(b) or in the SpinCo Registration Statement, and Parent and Merger Sub shall
otherwise assist and cooperate with the Company in the preparation of the Company Information
Statement and the SpinCo Registration Statement and the resolution of any comments thereto received
from the SEC.

(b) The Company shall prepare and file with the SEC, as promptly as
reasonably practicable after the Company Stockholder Approval has been obtained through the execution
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and delivery to the Company of the Stockholder Consents (but in no event later than the forty-fifth (45th)
day following the date thereof), a written information statement of the type contemplated by Rule 14c-2
of the Exchange Act containing (i) the information specified in Schedule 14C under the Exchange Act
concerning the Company Stockholder Approval and the Merger, (ii) the notice of action by written consent
required by Section 228(e) of the DGCL and (iii) the notice of availability of appraisal rights and related
disclosure required by Section 262 of the DGCL (including any amendment or supplement thereto, the
“Company Information Statement”).

(c) The Company will advise Parent promptly after it receives notice thereof,
of any request by the SEC for amendment of the Company Information Statement or comments thereon
and responses thereto or requests by the SEC for additional information. Prior to the filing of the Company
Information Statement (or any amendment or supplement thereto) or any dissemination thereof to the
stockholders of the Company, or responding to any comments from the SEC with respect thereto, the
Company shall provide Parent with a reasonable opportunity to review and to propose comments on such
document or response, which the Company shall consider in good faith.

(d) To the extent the Distribution is to be consummated in accordance with this
Agreement (including Section 2.1), as promptly as reasonably practicable after the allocation of Stores
and other assets and liabilities to SpinCo is completed so that the Company is able to prepare the applicable
financial statements in accordance with Regulation S-X for inclusion in the SpinCo Registration
Statement, the Company shall prepare and cause SpinCo to file with the SEC the SpinCo Registration
Statement. The Company will advise Parent promptly after it receives notice thereof, of any written
comments by the SEC with respect to the SpinCo Registration Statement and responses thereto or requests
by the SEC for additional information. Prior to the filing of the SpinCo Registration Statement or
responding to any comments from the SEC with respect thereto, the Company shall provide Parent with a
reasonable opportunity to review and to propose comments on such document or response, which the
Company shall consider in good faith. The Company, at its sole election, may elect to file the SpinCo
Registration Statement on a confidential basis.

(e) If at any time prior to the Effective Time, any information relating to Parent
or the Company, or any of their respective Subsidiaries, officers or directors, should be discovered by
Parent or the Company that should be set forth in an amendment or supplement to the Company
Information Statement or the SpinCo Registration Statement, so that such documents would not include
any misstatement of a material fact or omit to state any material fact necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading, the Party which
discovers such information shall promptly notify the Other Party and an appropriate amendment or
supplement describing such information shall be promptly filed with the SEC and, to the extent required
by applicable Law, disseminated to the stockholders of the Company.

)] Parent and the Company shall make all necessary filings with respect to the
Transactions under the Securities Act and the Exchange Act and applicable blue sky laws and the rules
and regulations thereunder.

Section 6.7  Access to Information; Confidentiality.

€)) From the date hereof until the Effective Time or the earlier termination of
this Agreement in accordance with its terms, upon reasonable prior notice, the Company shall, and shall
cause each of the Company Subsidiaries to afford to Parent and Parent’s Representatives reasonable access
during normal business hours to the Company or the Company Subsidiaries’ officers, properties,
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Contracts, books and records. The Company shall furnish promptly to Parent (i) a copy of each report,
schedule and other document filed or submitted by it pursuant to the requirements of federal or state
securities Laws and a copy of any communication (including “comment letters”) received by the Company
from the SEC concerning compliance with securities Laws and (ii) all other relevant information
concerning the business, properties and personnel of the Company and the Company Subsidiaries, in each
case, as Parent may reasonably request in connection with the Merger and this Agreement. From the date
hereof until the Effective Time or the earlier termination of this Agreement in accordance with its terms,
upon reasonable prior notice, Parent shall, and shall cause each of the Parent Subsidiaries to afford to the
Company and the Company’s Representatives reasonable access during normal business hours to Parent
or the Parent Subsidiaries’ officers, properties, Contracts, books and records in each case relating solely
to the SpinCo Business, SpinCo Assets, SpinCo Liabilities or SpinCo Employees. Parent shall furnish
promptly to the Company all relevant information concerning the business, properties and personnel of
Parent and the Parent Subsidiaries, in each case, as the Company may reasonably request solely in
connection with the Separation, the Distribution and this Agreement. Notwithstanding the foregoing
provisions of this Section 6.7(a), the Company or Parent, as applicable (the “Disclosing Party”), shall not
be required to, or to cause any of its Subsidiaries to, grant such access if the Disclosing Party reasonably
determines that it would (A) disrupt or impair in any material respect the business or operations of the
Disclosing Party or any of its Subsidiaries, (B) constitute a violation of any Contract with respect to
confidentiality or non-disclosure obligations owing to a third party (including any Governmental Entity)
to which the Disclosing Party or any of its Subsidiaries is a party, (C) constitute a violation of any
applicable Law, (D) not be reasonably feasible as a result of COVID-19 or any COVID-19 Measures, (E)
result in the disclosure of any trade secrets, or (F) result in a waiver of attorney-client privilege, work
product doctrine or similar privilege. The Disclosing Party will use commercially reasonable efforts to
make appropriate substitute disclosure arrangements under circumstances in which the restrictions of the
preceding sentence apply. Without limiting the generality of the other provisions of this Section 6.7 or
anything to the contrary in_Section 6.15, the Disclosing Party, after consultation with its outside legal
counsel, may reasonably designate competitively sensitive information and documents as “Outside
Counsel Only Information,” and such information and documents shall only be provided to the outside
legal counsel of the other Party, or subject to such other similar restrictions mutually agreed to by the
Company and Parent, and subject to any amendment, supplement or other modification to the
Confidentiality Agreement, the Clean Team Agreement or additional confidentiality or joint defense
agreement between the Company and Parent.

(b) The Confidentiality Agreement dated as of May 26, 2022 between Parent
and the Company (the “Confidentiality Agreement”) and the Clean Team Confidentiality Agreement
dated as of May 26, 2022 between Parent and the Company (the “Clean Team Agreement”) shall survive
the execution and delivery of this Agreement and shall apply to all information furnished thereunder or
hereunder.

Section 6.8  Public Statements. The initial press release with respect to the execution of
this Agreement shall be a joint press release to be reasonably agreed upon by Parent and the Company.
Parent and the Company will not, and each of the foregoing will use reasonable best efforts to cause its
Representatives not to, issue any public announcements or make other public disclosures regarding this
Agreement or the Transactions, without the prior written consent of the Other Party (such consent not to
be unreasonably withheld, conditioned or delayed). Notwithstanding the foregoing, (a) a Party or its
Representatives may issue a public announcement or other public disclosures required by Law or the rules
of any stock exchange upon which such Party’s or its parent entity’s capital stock is traded; provided that
such Party uses reasonable best efforts to afford the Other Party an opportunity to first review the content
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of the proposed disclosure and provide reasonable comments regarding same, (b) a Party or its
Representatives may issue any public announcement or make other public disclosure that is consistent
with prior public announcements issued or public disclosures made in compliance with the second
sentence of this Section 6.8 without the prior written consent of the Other Party (c) the second sentence
of this Section 6.8 shall not apply with respect to a public announcement in connection with the receipt
and existence of a Company Acquisition Proposal and the publication of any press release or
announcement with respect to a Company Change in Recommendation made in accordance with Section
6.4; and (d) any statements, filings and other communications with respect to SpinCo, the SpinCo
Business, the Separation or the Distribution, including participation in meetings, investor calls and
presentations, due diligence sessions, drafting sessions and “roadshow” presentations and ratings agency
meetings; provided that the Company will not be permitted to make any statements to the extent relating
to the Merger (and not the business or operations of SpinCo, the SpinCo Business or the SpinCo Group)
without first providing Parent with a reasonable opportunity to review and comment upon such statements,
except to the extent such statement (i) is included in the Company’s SEC reports, (ii) is not inconsistent
with or does not contain more substantive information than statements filed by the Parties with the SEC
as required, or (iii) is contained in communications approved by the Parties pursuant to this Section 6.8.

Section 6.9  Takeover Laws. None of the Company, Parent or Merger Sub will take any
action that would cause the Transactions to be subject to requirements imposed by any Takeover Laws,
and each of them will take all reasonable steps within its control to exempt (or ensure the continued
exemption of) the Transactions from the Takeover Laws of any state that purport to apply to this
Agreement or the Transactions.

Section 6.10 Third-Party Approvals and Filings. As promptly as practicable after the date
of this Agreement, Parent and the Company shall cooperate and to use their, commercially reasonable
efforts to obtain any consents or waivers from, or file or record other documentation with, any third parties
in respect of any Company Specified Contract that are necessary to be given, obtained and/or effected in
order to consummate the Transactions. In connection therewith, neither the Company nor any of its
Affiliates shall be required to (a) make any payment of any fees, expenses, “profit sharing” payments or
other consideration (including increased or accelerated payments) or concede anything of monetary or
economic value, (b) amend, supplement or otherwise modify any such Company Specified Contract or
(c) otherwise make any accommodation in connection therewith.

Section 6.11 Indemnification; Directors’ and Officers’ Insurance.

@ Without limiting any additional rights that any director, officer, trustee,
employee, agent, or fiduciary may have under any employment or indemnification agreement or under the
Company’s Organizational Documents, or, if applicable, the Company Subsidiaries’ Organizational
Documents, from and after the Effective Time, Parent shall cause the Surviving Corporation to: (i)
indemnify and hold harmless each person who is now, or has been or becomes at any time prior to the
Effective Time, an officer or director of the Company or any Company Subsidiary and also with respect
to any such Person, in such Person’s capacity as a director, officer, employee, member, trustee or fiduciary
of another corporation, foundation, partnership, joint venture, trust, pension or other Benefit Plan or
enterprise (regardless of whether such other entity or enterprise is affiliated with the Company) serving at
the request of or on behalf of the Company or any Company Subsidiary and together with such Person’s
heirs, executors or administrators (collectively, the “Indemnified Parties”) to the fullest extent authorized
or permitted by, and subject to the conditions and procedures set forth in, applicable Law in connection
with any Proceeding and any losses, claims, damages, liabilities, costs, Indemnification Expenses,
Judgments, fines, penalties and amounts paid in settlement (including all interest, assessments and other
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charges paid or payable in connection with or in respect of any thereof) resulting therefrom; and (ii)
promptly pay on behalf of or, within ten (10) days after any request for advancement, advance to each of
the Indemnified Parties, any Indemnification Expenses incurred in defending, serving as a witness with
respect to or otherwise participating with respect to any Proceeding in advance of the final disposition of
such Proceeding, including payment on behalf of or advancement to the Indemnified Party of any
Indemnification Expenses incurred by such Indemnified Party in connection with enforcing any rights
with respect to such indemnification or advancement, in each case without the requirement of any bond
or other security; provided, however, that the payment of any Indemnification Expenses incurred by an
Indemnified Party in advance of the final disposition of a Proceeding shall be made only upon delivery to
the Surviving Corporation of an undertaking by or on behalf of such Indemnified Party to repay all
amounts so paid in advance if it shall ultimately be determined that such Indemnified Party is not entitled
to be indemnified. The indemnification and advancement obligations of the Surviving Corporation
pursuant to this Section 6.11 extend to acts or omissions occurring at or before the Effective Time and any
Proceeding relating thereto (including with respect to any acts or omissions occurring in connection with
the approval of this Agreement and the consummation of the Transactions, including the consideration
and approval thereof and the process undertaken in connection therewith and any Proceeding relating
thereto), and all rights to indemnification and advancement conferred hereunder continue as to any
Indemnified Party who has ceased to be a director or officer of the Company or any Company Subsidiary
after the date of this Agreement and inure to the benefit of such person’s heirs, executors and personal and
legal representatives. Any Indemnified Party wishing to claim indemnification or advancement of
expenses under this Section 6.11(a), upon learning of any such Proceeding, shall notify the Surviving
Corporation (but the failure so to notify shall not relieve a party from any obligations that it may have
under this Section 6.11(a), except to the extent such failure materially prejudices such party’s position
with respect to such claims). As used in this Section 6.11: (x) the term “Indemnification Expenses” means
reasonable and documented out-of-pocket attorneys’ fees and expenses and all other reasonable and
documented out-of-pocket costs, expenses and obligations (including experts’ fees, travel expenses, court
costs, retainers, transcript fees, duplicating, printing and binding costs, as well as telecommunications,
postage and courier charges) paid or incurred in connection with investigating, defending, being a witness
in or participating in (including on appeal), or preparing to investigate, defend, be a witness in or
participate in, any Proceeding for which indemnification is required to be provided pursuant to this Section
6.11(a), including any Proceeding relating to a claim for indemnification or advancement brought by an
Indemnified Party; and (y) the phrase “to the fullest extent authorized or permitted by applicable Law”
includes, but is not limited to (1) to the fullest extent authorized or permitted by any provision of the
DGCL that authorizes or permits additional indemnification by agreement or otherwise, or the
corresponding provision of any amendment to or replacement of the DGCL, and (2) to the fullest extent
authorized or permitted by any amendments to or replacements of the DGCL adopted after the date of this
Agreement that increase the extent to which an entity may indemnify its directors, officers, trustees,
employees, agents, or fiduciaries or persons serving in any capacity in which any Indemnified Party
serves; provided that any amendment, alteration or repeal of the DGCL that adversely affects any right of
any Indemnified Party will be prospective only and does not limit or eliminate any such right with respect
to any Proceeding involving any occurrence or alleged occurrence of any action or omission to act that
took place prior to such amendment or repeal. Neither Parent nor the Surviving Corporation will settle,
compromise or consent to the entry of any Judgment in any actual or threatened Proceeding in respect of
which indemnification has been sought by such Indemnified Party hereunder unless such settlement,
compromise or Judgment includes an unconditional release of such Indemnified Party from all liability
arising out of such Proceeding without admission or finding of wrongdoing, or such Indemnified Party
otherwise consents thereto (such consent not to be unreasonably withheld, conditioned or delayed).
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(b) Without limiting the foregoing, Parent and Merger Sub agree that all rights
to indemnification, advancement of expenses and exculpation from liabilities for acts or omissions
occurring at or prior to the Effective Time now existing in favor of the Indemnified Parties as provided in
the Company’s Organizational Documents or the Company Subsidiaries’ Organizational Documents will
be assumed by the Surviving Corporation in the Merger, without further action, at the Effective Time and
will survive the Merger and continue in full force and effect in accordance with their terms.

(© Except to the extent required by applicable Law, the Surviving
Corporation’s Organizational Documents and each Company Subsidiary’s Organizational Documents will
contain provisions no less favorable with respect to indemnification, advancement of expenses,
exculpation and limitations on liability of directors and officers than are set forth in the Company’s
Organizational Document and such Company Subsidiary’s Organizational Documents, which provisions
will not be amended, repealed or otherwise modified for a period of six (6) years from the Effective Time
in any manner that would affect adversely the rights thereunder of individuals who, at or prior to the
Effective Time, were Indemnified Parties, unless such modification is required by Law, and then only to
the minimum extent required by Law; provided, however, that any such modification shall be prospective
only and shall not limit or eliminate any such right with respect to any Proceeding involving any
occurrence or alleged occurrence of any action or omission to act that took place prior to modification;
provided, further, that all rights to indemnification in respect of any Proceeding made within such period
continue until the disposition of such Proceeding.

(d) For a period of six (6) years from the Effective Time, Parent will (subject
to the next sentence) maintain in full effect the current directors’ and officers’ liability and fiduciary
liability insurance policies covering the Indemnified Parties (but may substitute therefor other policies of
at least the same coverage and amounts containing terms and conditions that are no less advantageous to
the Indemnified Parties so long as that substitution does not result in gaps or lapses in coverage) with
respect to matters occurring at or before the Effective Time, but Parent is not required to pay annual
premiums in excess of 300% of the last annual premiums paid therefor prior to the date of this Agreement
and will purchase the maximum amount of coverage that can be obtained for that amount if the coverage
described in this Section 6.11(d) would cost in excess of that amount. The Company may, on or prior to
the Effective Time, purchase a tail policy with respect to acts or omissions occurring or alleged to have
occurred at or prior to the Effective Time that were committed or alleged to have been committed by such
Indemnified Parties in their capacity as such in coverage and amount no greater than the policies currently
in place so long as the total premiums paid would not exceed the maximum aggregate amount of premiums
contemplated to be paid under the previous sentence for such six (6)-year period, and if such tail policy is
so purchased, Parent will be relieved of its obligations under the previous sentence.

(e) If Parent, the Surviving Corporation or any of their respective successors or
assigns (i) consolidates with or merges with or into any other person and is not the continuing or surviving
corporation, partnership or other entity of such consolidation or merger, or (ii) transfers or conveys all or
substantially all of its properties and assets to any person, then, and in each such case, proper provision
will be made so that the successors and assigns of Parent or the Surviving Corporation assume the
obligations set forth in this Section 6.11.

() Parent will cause the Surviving Corporation to perform all of the obligations
of the Surviving Corporation under this Section 6.11.

(9) This Section 6.11 survives the consummation of the Merger and is intended
to be for the benefit of, and to be enforceable by, the Indemnified Parties and their respective heirs and
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personal representatives, and will be binding on Parent, the Surviving Corporation and their respective
successors and assigns.

Section 6.12 Section 16 Matters. Prior to the Effective Time, the Company shall take all
such steps as may be reasonably necessary to cause any dispositions of equity securities of the Company
(including derivative securities) in connection with this Agreement by each individual who is subject to
the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company to be exempt
under Rule 16b-3 under the Exchange Act. Prior to taking the actions required by this Section 6.12, the
Company will provide Parent copies of any resolutions or other documentation with respect to such actions
and the Company shall give consideration to all reasonable additions, deletions or changes suggested
thereto by Parent.

Section 6.13 Employee Matters.

@) During the period commencing at the Effective Time and ending on the one
(1) year anniversary of the Closing Date (the “Continuation Period”), Parent shall, and shall cause the
Surviving Corporation to, provide to each employee of the Company and the Company Subsidiaries who
is an employee of the Company or any Company Subsidiary immediately prior to the Effective Time
(including, without limitation, any such employees who are on disability or other approved leave), other
than an employee whose terms and conditions of employment are governed by a Company Collective
Bargaining Agreement, the terms and conditions of which shall be respected by Parent and the Surviving
Corporation (each, a “Continuing Employee”), for so long as the Continuing Employee is employed by
Parent or any Parent Subsidiary during the Continuation Period, (i) base cash compensation that is no less
favorable than as in effect immediately prior to the Effective Time, (ii) target annual and quarterly, as
applicable, cash bonus and incentive opportunities (excluding any retention, transaction and similar one-
time bonuses and subject to equitable adjustment, if applicable to address differences in the fiscal year of
each of Parent and the Company) that are each no less favorable than those in effect immediately prior to
the Effective Time, (iii) solely to the extent a Continuing Employee has participated in the Company’s
long-term equity incentive program prior to Closing, a target long-term incentive opportunity that when
aggregated with the Continuing Employee’s compensation elements set forth in (i) and (ii) above, provides
such Continuing Employee with a total target compensation opportunity that is no less than that of a
similarly situated employee of Parent, (iv) severance benefits that are no less favorable than those that
would have been provided to such Continuing Employee under Company Benefit Plans as in effect
immediately prior to the Effective Time, and (v) employee benefits (other than base cash compensation,
cash bonus and incentive opportunities and severance benefits) that are no less favorable in the aggregate
to those provided under Company Benefit Plans as in effect immediately prior to the Effective Time.
Nothing herein shall be interpreted to prevent the Surviving Corporation, Parent or any Parent Subsidiary
to adjust base salaries to address misconduct or poor performance.

(b) To the extent that participants in the Company’s cash bonus plan(s) have
not been paid any bonus for which the performance period has lapsed on or prior to the Effective Time
(each a “Pre-Closing Bonus”), Parent shall pay, or cause its Subsidiaries to pay, in cash, any such Pre-
Closing Bonus as soon as practicable following the Effective Time but in no event later than forty-five
(45) days following the Effective Time. Parent will continue to honor in good faith the cash bonus targets
and the terms of the cash bonus plan(s) in which Continuing Employees are participating as of the
Effective Time that (i) have been earned but not paid as of the Effective Time, (ii) have an ongoing
performance period as of the Effective Time and (iii) have a performance period that commences after the
Effective Time.
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(© Parent shall take all actions necessary or appropriate to permit each
Continuing Employee to either continue to participate from and after the Closing Date in the Company
Benefit Plans or be eligible to participate from and after the Closing Date in Benefit Plans of Parent or
any of its Affiliates. To the extent Parent causes a Continuing Employee to cease to be eligible to
participate in a Company Benefit Plan and instead provides for such Continuing Employee to be eligible
to participate in a Benefit Plan sponsored or maintained by Parent or one of its Affiliates (the
“Replacement Plans”™), if such Replacement Plan is a group health plan, Parent shall credit (or cause to be
credited) such Continuing Employee, for the year during which such coverage under such Replacement
Plan begins, with any deductibles and copayments already incurred during such year under the comparable
Company Benefit Plan. Parent, shall, and shall cause the Surviving Corporation and its Affiliates to
recognize each Continuing Employee’s years of service with the Company and the Company Subsidiaries
(including service with any other predecessor employer that was recognized by the Company or the
Company Subsidiaries) to the same extent such service was recognized under a comparable Company
Benefit Plan for purposes of eligibility, vesting and benefit determination (but not for (i) benefit accruals
under any defined benefit pension plan, (ii) for purposes of qualifying for subsidized early retirement
benefits or retiree medical benefits, (iii) to the extent it would result in a duplication of benefits and (iv)
if such service was not recognized under the corresponding Company Benefit Plan) under the Replacement
Plans. Parent shall cause each Replacement Plan to waive any preexisting condition exclusion or
restriction with respect to participation and coverage requirements applicable to a Continuing Employee
to the extent such exclusion or restriction did not apply with respect to such employee under the
corresponding Company Benefit Plan.

(d) Parent hereby acknowledges that a “change of control” (or similar phrase)
within the meaning of any Company Benefit Plan will occur at or prior to the Effective Time, as applicable.
From and after the Effective Time, Parent shall cause the Surviving Corporation and its Subsidiaries to
honor their respective obligations under all employment, severance, change in control, bonus and other
agreements and plans, and to assume any such agreements and plans that require or contemplate
assumption by their terms by an acquirer or successor, but subject to any provisions thereof related to
termination or amendment of such agreements and plans.

(e) Parent or its applicable Affiliate will assume and honor all vacation and
other paid time off days accrued or earned but not yet taken by each Continuing Employee as of the
Closing Date.

()] Between the date of this Agreement and the Effective Time, the Parties will
cooperate in good faith to review the Company Benefit Plans set forth in Section 6.13(f) of the Company
Disclosure Letter.

(9) Prior to making any broad-based written or other material communications
to the employees of the Company or any of the Company Subsidiaries pertaining to compensation or
benefit matters that will be implemented after the Effective Time (which for these purposes shall include
the treatment of Company Equity Award set forth in Section 3.2), the Company shall provide Parent with
a copy of the intended communication, Parent shall have a reasonable period of time to review and
comment on the communication, and the Company shall consider any such comments in good faith.

(h) Nothing in this Agreement shall constitute an amendment to, or be
construed as amending, any benefit or compensation plan, program, Contract, arrangement or agreement
sponsored, maintained or contributed to by the Company, Parent or any of their respective Subsidiaries.
The provisions of this Section 6.13 are for the sole benefit of the Parties and nothing herein, expressed or
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implied, is intended or will be construed to confer upon or give to any Person (including, for the avoidance
of doubt, any Continuing Employee or other current or former employee of the Company or any Company
Subsidiary), other than the Parties and their respective permitted successors and assigns, any legal or
equitable or other rights or remedies under or by reason of any provision of this Agreement or otherwise
create any third-party beneficiary rights in any employee of the Company or any Company Subsidiary,
any beneficiary or dependent thereof or any collective bargaining representative thereof, with respect to
the compensation, terms and conditions of employment and/or benefits that may be provided to any
Continuing Employee by Parent, the Surviving Corporation or any of their Affiliates. Further, nothing
contained in this Section 6.13 shall prohibit or limit the ability of Parent to amend, modify or terminate
any benefit or compensation plan, program, policy, agreement, arrangement, or contract at any time or
prevent Parent, the Surviving Corporation or any of their Affiliates, after the Effective Time, from
terminating the employment of any Continuing Employee.

Section 6.14 Transaction Litigation. In the event that any litigation or other Proceeding
of any stockholder related to this Agreement or the Transactions is initiated or, to the Knowledge of the
Company, threatened against any of the Company or any Company Subsidiary or the members of the
Company Board (or of any equivalent governing body of any Company Subsidiary) prior to the Effective
Time, the Company shall promptly notify Parent of any such litigation or other Proceeding and shall keep
Parent reasonably informed on a current basis with respect to the status thereof. The Company shall
consult with Parent on a regular basis with respect to, and shall give Parent the opportunity to participate
in the defense or settlement of, any security holder litigation or other Proceeding against the Company or
its respective directors relating to the Transactions, and no such settlement shall be agreed to without the
prior written consent of Parent, which shall not be unreasonably withheld, conditioned or delayed.
Notwithstanding the foregoing provisions of this Section 6.14, nothing herein shall require the Company
to disclose any information if the Company reasonably determines that such disclosure would
(A) constitute a violation of any Contract with respect to confidentiality or non-disclosure owing to a third
party (including any Governmental Entity) to which the Company or any of the Company Subsidiaries is
a party, (B) constitute a violation of any applicable Law or (C) result in a waiver of attorney-client
privilege, work product doctrine or similar privilege; provided that information shall be disclosed subject
to execution of a joint defense agreement in customary form, and disclosure may be limited to external
counsel for Parent to the extent that the Company determines doing so may be reasonably required for the
purpose of complying with applicable Antitrust Laws.

Section 6.15 Financing.

@ Parent shall, and shall cause its Affiliates to, use reasonable best efforts to
take, or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or
advisable to arrange, obtain and consummate the Debt Financing on terms and conditions materially not
less favorable than those described in the Debt Letters (including any flex provisions contained therein)
no later than the time at which the Closing is required to occur pursuant to Section 2.3, including, subject
in all respects to Section 6.15(d), using its reasonable best efforts to (i) (A) maintain in effect the Debt
Letters and comply with all of their respective obligations thereunder, (B) negotiate, enter into and deliver
definitive agreements with respect to the Debt Financing on terms and conditions materially no less
favorable to those described in the Debt Letters (including any flex provisions contained therein), so that
such agreements are in effect no later than the time at which the Closing is required to occur pursuant to
Section 2.3 and (C) solely if the Debt Financing Sources thereunder fail to fund the Debt Financing in
accordance with the terms thereof, enforce their rights under the Debt Letters and (ii) satisfy on a timely
basis all the conditions to the Debt Financing and the definitive agreements related thereto that are in
Parent’s (or its Affiliates’) control (it being understood that any condition where the failure to be so
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satisfied is a direct result of the Company’s failure to comply with Section 6.15(d) shall not be in Parent’s
(or its Affiliates’) control). Without the prior written consent of the Company, Parent will not permit any
amendment, supplement, replacement or modification to be made, or any waiver of any provision or
remedy under, any of the Debt Letters to the extent that any such amendment, supplement, replacement
or modification to be made to, or any waiver of any provision or remedy under, the Debt Letters would (i)
add new conditions or expand any existing conditions to the consummation or availability of the Debt
Financing as compared to those in the Debt Letters as of the date hereof, (ii) reduce the amount of the
Debt Financing such that the aggregate funds that would be available on the Closing Date, together with
other immediately available cash resources of the Parent, would not be sufficient to pay the Merger
Consideration and any other amounts required to be paid in connection with the consummation of the
Transactions, (iii) adversely affect the ability of the Parent to enforce its rights against the Debt Financing
Sources party to the Debt Letters in the event such Debt Financing Sources fail to fund the Debt Financing
in accordance with the terms of such Debt Letters or (iv) reasonably be expected to prevent, materially
delay or impair the consummation of the Debt Financing contemplated hereby, it being understood and
agreed that in any event, Parent may, without the written consent of the Company, amend, supplement, or
otherwise modify or waive its rights under any Debt Letter to (i) terminate any Debt Letter in order to
obtain, Substitute Debt Financing sources in lieu of the Debt Financing in accordance with the terms in
Section 6.15(b) or (ii) add and appoint additional arrangers, bookrunners, underwriters, agents, lenders
and similar entities, to provide for the assignment and reallocation of a portion of the financing
commitments contained therein (it being understood that the aggregate commitments of the Debt
Financing Sources party to the Debt Letters prior to such amendment or modification (but not the
aggregate commitments thereunder) may be reduced in the amount of such additional party’s
commitment). Parent shall as promptly as practicable (and in any event within two (2) Business Days
thereof) provide the Company with copies of any replacement, amendment or waiver of any Debt Letters;
provided that, in the case of any fee letter (including any exhibits, schedules and annexes thereto, or any
replacement, amendment or waiver thereof), the fee amounts, pricing caps and the rates, amounts and
other economic terms included in the “market flex” and certain other economic terms contained therein
may be redacted so long as none of such redacted provisions adversely affect the conditionality,
enforceability or termination provisions of the Debt Letters or reduce the aggregate principal amount of
the Debt Financing contemplated thereby.

(b) Parent shall, to the extent requested by the Company from time to time, keep
the Company reasonably informed on a reasonably current basis of the status of the Debt Financing and
material developments with respect thereto. Parent shall as promptly as practicable after obtaining
Knowledge thereof (and in any event within two (2) Business Days thereof), give the Company written
notice of any (i) breach or default by Parent, its Affiliates, any Debt Financing Source party to or any other
party to the Debt Letters or any definitive document related to the Debt Financing (or any event or
circumstance, with or without notice, lapse of time, or both, would give rise to any breach or default),
(i) threatened in writing or actual withdrawal, repudiation, expiration, intention not to fund or termination
of or relating to the Debt Letters or the Debt Financing, (iii) material dispute or disagreement between or
among any parties to the Debt Letters or any definitive document related to the obligation to fund the Debt
Financing or the commitment of any of the Debt Financing Sources or (iv) if for any reason Parent in good
faith no longer believes it will be able to obtain all or any portion of the Debt Financing (other than as a
result of the failure to be satisfied of any condition to the Debt Financing as a direct result of the
Company’s failure to comply with Section 6.15(d), other than, in each case, to the extent that Parent has
cash or other sources of funds reasonably available and subject to terms and conditions materially no less
favorable to the Parent, when taken as a whole, than those in the Debt Letters to the Parent to pay the
Merger Consideration. Parent shall pay, or cause to be paid, as the same shall become due and payable,
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all fees and other amounts payable by the Parent or its subsidiaries that become due and payable under the
Debt Letters. In the event that new commitment letters and/or fee letters are entered into in accordance
with any amendment, replacement, supplement or other modification of the Debt Letters permitted
pursuant to this Section 6.15, such new commitment letters and/or fee letters shall be deemed to be a part
of the “Debt Financing” and deemed to be the “Debt Letters” for all purposes of this Agreement. Parent
shall as promptly as practicable (and in any event within two (2) Business Days thereof) deliver to the
Company true, correct and complete copies of any termination, amendment, modification or replacement
of the Debt Letters (which in the case of any fee letter and its exhibits, schedules annexes and amendments
thereto, may be redacted for fee amounts, pricing caps and rates, amounts and other economic terms
included in the “market flex” and for certain other economic terms, so long as none of such redacted
provisions adversely affect the conditionality, enforceability or termination provisions of the Debt Letters
or reduce the aggregate principal amount of the Debt Financing contemplated thereby). If any portion of
the Debt Financing necessary for Parent to pay the Merger Consideration becomes unavailable on the
terms and conditions contemplated by the Debt Letters (other than as a result of the Company’s breach of
any provision of this Agreement or failure to satisfy the conditions applicable to it set forth in Section 7.1
and Section 7.3), become unavailable, Parent shall, and shall cause its Affiliates, as promptly as practicable
following the occurrence of such event to, (x) notify the Company in writing thereof, (y) use their
respective reasonable best efforts to obtain substitute financing (on terms and conditions that are not
materially less favorable to Parent, taken as a whole, than the terms and conditions as set forth in the Debt
Letters, taking into account any “market flex” provisions thereof) sufficient to enable Parent to
consummate the Merger and the other Transactions in accordance with the terms hereof (the “Substitute
Debt Financing”) and (z) use their respective reasonable best efforts to obtain a new financing
commitment that provides for such Substitute Debt Financing and, as promptly as practicable after
execution thereof (and in any event no later than two (2) Business Days) deliver to the Company true,
complete and correct copies of the documentation evidencing the commitment with respect to such
Substitute Debt Financing (which in the case of any fee letter and its exhibits, schedules annexes and
amendments thereto, may be redacted for fee amounts, pricing caps and rates, amounts and other economic
terms included in the “market flex” and for certain other economic terms, so long as none of such redacted
provisions adversely affect the conditionality, enforceability or termination provisions of the Debt Letters
or reduce the aggregate principal amount of the Debt Financing contemplated thereby). Upon obtaining
any commitment for any such Substitute Debt Financing, such financing shall be deemed to be a part of
the “Debt Financing” and any commitment letter for such Substitute Debt Financing shall be deemed the
“Debt Letters” for all purposes of this Agreement.

(©) Notwithstanding anything contained in this Agreement to the contrary,
Parent expressly acknowledge and agree that none of Parent’s obligations hereunder are conditioned in
any manner upon Parent obtaining the Debt Financing, any Substitute Debt Financing or any other
financing.

(d) From the date of this Agreement until the Closing, the Company shall, and
shall cause the Company Subsidiaries and use its commercially reasonable efforts to cause its and their
respective Representatives to, solely at the cost and expense of Parent, use commercially reasonable efforts
to provide to Parent such customary cooperation and financial information to Parent as may be reasonably
requested by Parent to assist Parent in arranging the Debt Financing or any offering of debt by Parent
(including any offering of debt by Parent in exchange for any outstanding debt of the Company or any
Company Subsidiary) in connection with the Transactions (any such offering, a “Take-Out or Exchange
Offering™); which efforts shall include, using commercially reasonable efforts to:
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Q) (A) at reasonable times, upon reasonable advanced notice and at
reasonable locations, cause appropriate members of the management team of the Company to participate
in a reasonable number of meetings, due diligence sessions, drafting sessions, “roadshow” presentations
and similar presentations to and with prospective lenders, underwriters, arrangers, investors and rating
agencies, in each case, to the extent usual and customary for financings of a type similar to the Debt
Financing or any Take-Out or Exchange Offering, as applicable, and reasonably required in connection
with the Debt Financing or Take-Out or Exchange Offering, as applicable, and (B) cooperate with
prospective lenders, arrangers, underwriters and investors in performing their due diligence (with all of
the foregoing to be virtual at the Company’s or such Person’s request);

(i) (A) furnish Parent and its financing sources, as applicable, on a
confidential basis with the Required Information as promptly as reasonably practicable following the
reasonable request of Parent and (B) upon reasonable request by Parent, and as promptly thereafter as
reasonably practical, periodically update any Required Information provided to Parent as may be
necessary so such Required Information is Compliant;

(iii)  assist with the preparation of customary information memoranda,
offering memoranda, registration statements, prospectuses, lender and investor presentations, rating
agency presentations and other similar documents and materials that are usual and customary for
financings of a type similar to the Debt Financing or any Take-Out or Exchange Offering, as applicable
(including authorization letters authorizing the distribution of information regarding the Company and
Company Subsidiaries to potential providers of the Debt Financing of any Take-Out or Exchange Offering
and confirming the absence of material non-public information relating to the Company and the Company
Subsidiaries), in each case solely with respect to information relating to the business of the Company and
the Company Subsidiaries;

(iv)  assist Parent with the preparation of pro forma financial information
and pro forma financial statements to the extent required by Regulation S-X or requested by Parent or its
financing sources to be included in any marketing materials or offering documents of the type customary
for financings of a type similar to the Debt Financing or any Take-Out or Exchange Offering, as applicable
(provided that Parent shall be responsible for the preparation of any pro forma financial statements and
related notes thereto);

(V) using commercially reasonable efforts to cause the Company’s
independent public accountants to provide, consistent with customary practice or the requirements of
Regulation S-K: (A) customary auditor consents (including consents of accountants for use of their reports
in any materials (including any registration statement) relating to the Debt Financing or any Take-Out or
Exchange Offering) and/or Parent’s filing and reporting obligations with the SEC,(B) customary comfort
letters (including “negative assurance” comfort and change period comfort) with respect to financial
information relating to the Company and the Company Subsidiaries as reasonably requested by Parent or
its financing sources and as customary for financings similar to the Debt Financing or any Take-Out or
Exchange Offering and (C) participation in a reasonable number of accounting due diligence sessions;

(vi)  assist in the preparation, execution and delivery of customary
definitive financing documentation (including, to the extent reasonably requested by Parent, officer’s
certificates and schedules, in each case to the extent, and solely to the extent, such materials relate to
information concerning the Company or the Company Subsidiaries) (provided that any obligations
contained in such documents shall be effective no earlier than as of the Closing);
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(vii)  deliver customary payoff letters and provide for the release and
termination of security interests against the Company and the Company Subsidiaries (including delivering
prepayment or termination notices as required by the terms of any existing Indebtedness required to be
repaid pursuant to this Agreement and delivering customary payoff letters contemplated by this
Agreement and UCC-3 or equivalent financing statements or termination notices);

(viii) provide, at least three (3) Business Days prior to the Closing Date,
all documentation required by applicable “know your customer” and anti-money laundering Laws,
including the USA PATRIOT Act and 31 C.F.R. § 1010.230, related to the Company and its Subsidiaries
that has been requested of the Company in writing at least ten (10) Business Days prior to the Closing
Date;

(ixX)  cooperate in satisfying the conditions precedent to the Debt
Financing and any Take-Out or Exchange Offering to the extent the satisfaction of such condition requires
the cooperation of, or is within the control of, the Company or any Company Subsidiary, including by
delivering at Closing share certificates, supplemental indentures, promissory notes and other instruments,
and in each case transfer powers therefor, to Parent or its designee and preparing disclosure schedules,
perfection certificates and other certificates and documents, in each case, as may be reasonably requested
by Parent; and

(x)  taking all corporate and other organizational actions reasonably
requested by Parent necessary to permit the Debt Financing and any Take-Out or Exchange Offering, as
applicable, subject to the occurrence of the Closing Date.

provided that (i) no such cooperation shall be required to the extent that it would (A) require the Company
to take any action that in the good faith judgment of the Company unreasonably interferes with the ongoing
business or operations of the Company and/or its Subsidiaries, (B) require the Company or any of its
Subsidiaries to incur any fee, expense or other liability prior to the Effective Time for which it is not
promptly reimbursed or indemnified by Parent, (C) cause any representation or warranty in this
Agreement to be breached, (D) cause any condition to Closing to fail to be satisfied or otherwise cause
any breach of this Agreement, (E) require any change in any fiscal period, (F) cause any breach of any
applicable Law or any Contract to which the Company or any of its Subsidiaries is a party or (G) require
the Company to provide or be responsible for (w) the preparation of any pro forma financial information,
(x) any description of all or any component of the Debt Financing or any Take-Out or Exchange Offering
or (y) projections, risk factors and other forward-looking statements relating to any component of the Debt
Financing or any Take-Out or Exchange Offering and (ii) the Company and its Subsidiaries shall not be
required to (X) enter into, execute, or approve any agreement or other documentation prior to the Closing
or agree to any change or modification of any existing agreement or other documentation that would be
effective prior to the Closing (other than the execution of customary authorization and representation
letters) and (y) deliver any certificate or take any other action that would reasonably be expected to result
in personal liability to a director, officer or other personnel, deliver any legal opinion or otherwise provide
any information or take any action to the extent it could result in (1) a loss or waiver of any privilege or
(2) in the disclosure of any trade secrets, customer-specific data or competitively sensitive information
not otherwise required to be provided under this Agreement or the violation of any confidentiality
obligation; provided that the Company or such Company Subsidiary shall use commercially reasonable
efforts to provide an alternative means of disclosing or providing such information, and in the case of any
confidentiality obligation, Company shall, to the extent permitted by such confidentiality obligations,
notify Parent if any such information that Parent has specifically identified and requested is being withheld
as a result of any such obligation of confidentiality.
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(e) Parent shall promptly, upon reasonable written request by the Company, (i)
reimburse the Company and its Subsidiaries for all out-of-pocket costs and expenses incurred by the
Company or its Subsidiaries and their respective Representatives in connection with the cooperation and
assistance contemplated by Section 6.15(d) (including, to the extent incurred at the request or consent of
Parent, professional fees and expenses of accountants, legal counsel and other advisors) and (ii) indemnify
and hold harmless the Company its Subsidiaries and its and their respective Representatives from and
against any and all losses, damages, claims, costs and expenses (including reasonable and documented
out-of-pocket attorneys’ fees and expenses) suffered or incurred as a result of the cooperation and
assistance contemplated by this Section 6.15(e); provided that such indemnity shall not apply to any losses,
damages, claims, costs and expenses (x) resulting from, or arising out of, the gross negligence, fraud,
willful misconduct or material breach of this Agreement by or on the part of the Company, its subsidiaries
and/or their respective Representatives and/or (y) constituting indirect, special, punitive or consequential
damages. The Company hereby consents to the use of all of its and its Subsidiaries’ corporate logos, names
and trademarks in connection with the Debt Financing and any Take-Out or Exchange Offering, provided
that such logos, names and trademarks are used solely in a manner that is not intended to or reasonably
likely to harm or disparage the Company or its Subsidiaries or the reputation or goodwill of the Company
or any of its Subsidiaries.

()] Parent acknowledges and agrees that (i) the obtaining of the Debt Financing
is not a condition to Closing and (ii) a breach of this Section 6.15 shall not constitute a material breach of
the Company for purposes of Section 7.3(b) unless (x) Parent has provided the Company with notice in
writing of such breach (with reasonable specificity as to the basis for any such breach) and the Company
has failed to cure such breach in a timely manner and (y) such breach is the proximate cause of the Debt
Financing not being consummated.

Section 6.16  Stock Exchange De-listing; Exchange Act Deregistration. Parent shall, with
the reasonable cooperation of the Company, take, or cause to be taken, all actions, and do or cause to be
done all things, necessary, proper or advisable on its part under applicable Laws and rules and policies of
the NYSE to enable the de-listing by the Surviving Corporation of the Company Common Stock from the
NYSE and the deregistration of the Company Common Stock and other securities of the Company under
the Exchange Act as promptly as practicable after the Effective Time.

Section 6.17 Distribution Transaction Agreements. Following the execution of this
Agreement, to the extent the Distribution is to be consummated in accordance with this Agreement
(including Section 2.1), the Company shall prepare the Distribution Transaction Agreements to
consummate the Separation and the Distribution in accordance with Section 6.17 of the Company
Disclosure Letter and otherwise on terms that are customary for similar agreements. Subject to the
limitations set forth in Section 6.7 (which shall apply to this Section 6.17 mutatis mutandis), the Company
shall provide drafts of the Distribution Transaction Agreements to Parent and its Representatives
reasonably in advance of filing forms of the Distribution Transaction Agreements with the SpinCo
Registration Statement, shall make its applicable employees, representatives and advisors available to
Parent’s Representatives a reasonable number of times upon reasonable prior notice (and during normal
business hours) for purposes of discussing the draft Distribution Transaction Agreements, and shall
consider in good faith the timely comments of Parent’s Representatives to such documents. To the extent
the Distribution is to be consummated in accordance with this Agreement (including Section 2.1), subject
to the conditions of this Agreement, prior to the Distribution, the Company and its applicable Subsidiaries,
Parent and its applicable Subsidiaries and SpinCo and its applicable Subsidiaries shall enter into the
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Distribution Transaction Agreements, in each case in form and substance consistent with the terms of this
Agreement, including Section 6.17 of the Company Disclosure Letter.

ARTICLE VII
CONDITIONS TO CONSUMMATION OF THE MERGER

Section 7.1 Mutual Closing Conditions. The obligations of each of the Parties to
consummate the Merger and the obligations of the Company to consummate the Separation and the
Distribution (if applicable) are conditioned upon the satisfaction at or prior to the Closing (or waiver by
both the Company and Parent, to the extent permitted by applicable Law) of each of the following:

@ Stockholder Approval. The Company Stockholder Approval shall have
been obtained in accordance with applicable Law and the Organizational Documents of the Company.

(b) No Injunctions or Restraints. No Governmental Entity having jurisdiction
over any Party shall have issued any order (whether preliminary, temporary or permanent) or taken any
other action, in each case restraining, enjoining or otherwise prohibiting the consummation of the
Transactions nor any Law shall be in effect that makes consummation of the Transactions illegal or
otherwise prohibited.

(© Regulatory Approval. The waiting period (or any extension thereof)
applicable to the Transactions under the HSR Act has expired or been terminated, and any agreement with
any Governmental Entity not to close the transaction shall have expired or been terminated.

Section 7.2 Additional Company Conditions to Closing. The obligation of the Company
to consummate the Merger and the Separation and the Distribution (if applicable) is further conditioned
upon satisfaction (or waiver by the Company) at or prior to the Closing of each of the following:

@ The representations and warranties of Parent and Merger Sub contained in
this Agreement are true and correct as of the date of this Agreement and as of the Closing Date, as if made
as of such time (except to the extent expressly made as of an earlier date, in which case as of such date),
except where the failure of such representations and warranties to be so true and correct (without giving
effect to any limitation as to “materiality” or “Parent Material Adverse Effect” set forth in any such
representation or warranty) would not reasonably be expected to, individually or in the aggregate, have a
Parent Material Adverse Effect.

(b) Each and all of the agreements and covenants of Parent and the Parent
Subsidiaries to be performed and complied with pursuant to this Agreement on or prior to the Effective
Time have been duly performed and complied with in all material respects.

(©) The Company shall have received a certificate of Parent signed by an
executive officer of Parent, dated the Closing Date, confirming that the conditions in Section 7.2(a) and
Section 7.2(b) have been satisfied.

Section 7.3 Additional Parent Conditions to Closing. The obligation of Parent and
Merger Sub to consummate the Merger is further conditioned upon satisfaction (or waiver by Parent) at
or prior to the Closing of each of the following:

@ The representations and warranties of the Company contained in (i) this
Agreement (other than those set forth in Section 4.2(a) and Section 4.8(a)) are true and correct as of the
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date of this Agreement and as of the Closing Date (or, if this Agreement is terminated pursuant to Section
8.1(c), as of the date of such termination), as if made as of such time (except to the extent expressly made
as of an earlier date, in which case as of such date), except where the failure of such representations and
warranties to be so true and correct (without giving effect to any limitation as to “materiality” or
“Company Material Adverse Effect” set forth in any such representation or warranty) would not
reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect,
(ii) Section 4.2(a) are true and correct as of the date of this Agreement and as of the Closing Date (or, if
this Agreement is terminated pursuant to Section 8.1(c), as of the date of such termination), as if made as
of such time (except to the extent expressly made as of an earlier date, in which case as of such date),
except for any immaterial inaccuracies, and (iii) Section 4.8(a) are true and correct as of the date of this
Agreement and as of the Closing Date (or, if this Agreement is terminated pursuant to Section 8.1(c), as
of the date of such termination), as if made as of such time, in the case of each of clauses (i), (ii) and (iii)
of this Section 7.3(a), disregarding the Divestment Actions (including, for the avoidance of doubt, the
Separation and the Distribution) or any effects thereof.

(b) Each and all of the agreements and covenants of the Company and the
Company Subsidiaries to be performed and complied with pursuant to this Agreement on or prior to the
Effective Time have been duly performed and complied with in all material respects.

(©) Parent shall have received a certificate of the Company signed by an
executive officer of the Company, dated the Closing Date, confirming that the conditions in Section 7.3(a)
and Section 7.3(b) have been satisfied.

Section 7.4 Frustration of Closing Conditions. None of the Parties may rely, either as a
basis for not consummating the Merger or for terminating this Agreement, on the failure of any condition
set forth in Section 7.1, Section 7.2 or Section 7.3, as the case may be, to be satisfied if such failure was
caused by such Party’s breach of any provision of this Agreement.

ARTICLE VI
TERMINATION

Section 8.1  Termination of Agreement. This Agreement may be terminated at any time
prior to the Closing as follows:

@ by the mutual written consent of the Company and Parent in a written
instrument;

(b) by the Company or Parent, if any Governmental Entity having jurisdiction
over any Party shall have issued a final nonappealable order or taken any other action, in each case
permanently restraining, enjoining or otherwise prohibiting the consummation of the Transactions or any
Law that permanently makes consummation of the Transactions illegal or otherwise prohibited shall be in
effect; provided that the right to terminate this Agreement under this Section 8.1(b) shall not be available
to the Company, on the one hand, or Parent, on the other hand, if such order or Law was primarily due to
a breach by the Company, on the one hand, or either Parent or Merger Sub, on the other hand, of this
Agreement;

(c) by Parent, if the Company has breached this Agreement, which breach
would result in the failure of a condition set forth in Section 7.3(a) or Section 7.3(b) to be satisfied and
such breach is incapable of being cured or, if capable of being cured, is not cured by the earlier of (x) the
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Outside Date or (y) thirty (30) days following receipt by the Company of notice of such breach from
Parent; provided that the right to terminate this Agreement pursuant to this Section 8.1(c) shall not be
available if either Parent or Merger Sub is itself in breach of this Agreement, and which breach would
result in the failure of a condition set forth in Section 7.2(a) or Section 7.2(b);

(d) by the Company, if either Parent or Merger Sub has breached this
Agreement, which breach would result in the failure of a condition set forth in Section 7.2(a) or Section
7.2(b) to be satisfied and such breach is incapable of being cured or, if capable of being cured, is not cured
by the earlier of (x) the Outside Date or (y) thirty (30) days following receipt by Parent of notice of such
breach from the Company; provided that the right to terminate this Agreement pursuant to this Section
8.1(d) shall not be available if the Company is itself in breach of in this Agreement, and which breach
would result in the failure of a condition set forth in Section 7.3(a) or Section 7.3(b);

(e) by the Company or Parent, if the Closing does not occur on or before
January 13, 2024 (such date as may be extended pursuant to this Section 8.1(e), the “Outside Date”),
provided that the right to terminate this Agreement pursuant to this Section 8.1(e) shall not be available
to the Company, on the one hand, or Parent, on the other hand, if the failure of the Closing to occur prior
to such time was primarily due to a material breach of the Company, on the one hand, or either Parent or
Merger Sub, on the other hand, of this Agreement; provided, further, that if on such date the condition to
Closing set forth in Section 7.1(b) (if the failure of such condition to be then satisfied is due to an Antitrust
Law) or Section 7.1(c) shall not have been satisfied but all other conditions to Closing set forth in
ARTICLE V11 shall have been satisfied (or in the case of conditions that by their terms are to be satisfied
at the Closing, shall be capable of being satisfied or waived by the Parties entitled to the benefit of such
conditions at the Closing), excluding, in each case, any condition which has not been satisfied primarily
due to Parent’s breach of this Agreement, the Outside Date may be extended by either Parent or the
Company by written notice to the Company or Parent, respectively, for one or more 30-day periods not to
exceed 270 days in the aggregate (inclusive of any other extensions by the other Party pursuant to this
Section 8.1(e)), provided, further, however, that neither Parent, on the one hand, nor the Company, on the
other hand, shall have the right to extend the Outside Date if either Parent or Merger Sub, on the one hand,
or the Company, on the other hand, has as of such time failed to duly perform and comply with each and
all of the agreements and covenants of such party to be performed and complied with pursuant to this
Agreement in all material respects.

()] by Parent, if all of the Stockholder Consents have not been delivered by the
Company by 5:01 PM EST on October 18, 2022;

(9) by Parent prior to the time the Company Stockholder Approval is obtained,
if (i) the Company Board or any committee thereof shall have effected a Company Change in
Recommendation or (ii) the Company is in breach in any material respect of Section 6.4; or

() by the Company, (i) if all conditions to Closing set forth in ARTICLE VII
have been satisfied (or in the case of conditions that by their terms are to be satisfied at the Closing, are
capable of being satisfied or waived by all parties entitled to the benefit of such conditions at the Closing)
as of the date the Closing should have occurred pursuant to Section 2.3, (ii) the Company has irrevocably
confirmed in writing that the Company stands ready, willing and able to consummate the Transactions
and will consummate the Transactions if the Closing occurs, and (iii) Parent or Merger Sub has failed to
consummate the Merger within three (3) Business Days following the later of (x) the date on which the
Closing should have occurred pursuant to Section 2.3 and (y) delivery of such confirmation by the
Company.
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Section 8.2  Procedure Upon Termination. In the event of valid termination of this
Agreement by Parent or the Company, or both, pursuant to Section 8.1, written notice thereof shall be
given to the Other Party, and this Agreement will terminate, effective immediately upon delivery of such
written notice to the Other Party, without further action by Parent or the Company.

Section 8.3  Effect of Termination. In the event that this Agreement is validly terminated
as provided in Section 8.1, each of the Parties will be relieved of its duties and obligations arising under
this Agreement after the date of such termination and such termination will be without liability to Parent
or the Company; provided that the agreements and obligations of the Parties set forth in Section 6.7(b),
Section 6.15(e), this Section 8.3, Section 8.4 and ARTICLE 1X (other than Section 9.14) hereof will
survive any such termination and are enforceable hereunder; provided, further, that nothing in this
Agreement shall release any Party from liability for fraud or any Willful Breach of any covenant or
agreement contained herein occurring prior to termination, or as provided in the Confidentiality
Agreement or the Clean Team Agreement, in which case the aggrieved Party shall be entitled to all rights
and remedies available at law or in equity.

Section 8.4  Fees and Expenses.

@) In the event that (A) prior to the termination of this Agreement, a Company
Acquisition Proposal is publicly submitted, publicly proposed, publicly disclosed prior to, and not
withdrawn prior to, the receipt of the Company Stockholder Approval, (B) this Agreement is terminated
by the Company or Parent pursuant to Section 8.1(e) (Outside Date) prior to the receipt of the Company
Stockholder Approval or Section 8.1(f) (Failure to Obtain Company Stockholder Approval) and (C) the
Company enters into a definitive agreement with respect to, or consummates, a Company Acquisition
Proposal within twelve (12) months after the date this Agreement is terminated, then the Company will
pay (or cause to be paid) to Parent the Company Termination Fee upon the earliest date of when such
definitive agreement is executed or such Company Acquisition Proposal is consummated. For purposes
of this Section 8.4(a), any reference in the definition of Company Acquisition Transaction to “20%" shall
be deemed to be to be a reference to “more than 50%.”

(b) In the event this Agreement is terminated by Parent pursuant to Section
8.1(f) (Failure to Obtain Company Stockholder Approval) or Section 8.1(g) (Company Change in
Recommendation or Material Breach of Non-Solicit), the Company will pay (or cause to be paid) to Parent
the Company Termination Fee within two (2) Business Days of termination of this Agreement.

(© In the event that: (i) Parent or the Company shall terminate this Agreement
pursuant to Section 8.1(e) and, at the time of such termination, (x) the conditions set forth in Section
7.1(a), Section 7.1(b), Section 7.3(a) and Section 7.3(b) have been satisfied (other than, in the case of
Section 7.1(b), for the failure to be satisfied resulting from an injunction or order entered or issued by a
Governmental Entity under any Antitrust Law or the adoption, enactment or promulgation by a
Governmental Entity of any Antitrust Law) and (y) the condition set forth in Section 7.1(c) has not been
satisfied or (ii) Parent or the Company shall terminate this Agreement pursuant to Section 8.1(b) as the
result of an injunction or order entered or issued by a Governmental Entity under any Antitrust Law or the
adoption, enactment or promulgation by a Governmental Entity of any Antitrust Law, or (iii) the Company
shall terminate this Agreement pursuant to Section 8.1(h) or Parent or the Company shall terminate this
Agreement pursuant to Section 8.1(e) at a time when the Company could have terminated this Agreement
pursuant to Section 8.1(b) or Section 8.1(h), then in any such case Parent will pay to the Company the
Parent Termination Fee (A) in the case of the termination by the Company, within two (2) Business Days
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of termination of this Agreement or, (B) in the case of termination by Parent, contemporaneously with the
termination of this Agreement.

(d) As used herein, “Company Termination Fee” means a cash amount equal to
$318,000,000. As used herein, “Parent Termination Fee” means a cash amount equal to $600,000,000.

(e Any payment of the Company Termination Fee or the Parent Termination
Fee will be made in cash by wire transfer of same day funds to an account designated in writing by the
recipient of such payment. In no event shall Parent be entitled to receive more than one payment of the
Company Termination Fee in connection with this Agreement. In no event shall the Company be entitled
to receive more than one payment of the Parent Termination Fee in connection with this Agreement.

()] Each of the Parties acknowledges that the provisions of this Section 8.4 are
an integral part of the Transactions and that, without these agreements, the Other Party would not enter
into this Agreement; accordingly, if the Company or Parent fails to promptly pay the Company
Termination Fee or Parent Termination Fee required to be paid by such Party pursuant to this Section 8.4,
interest shall accrue on such amount from the date such payment was required to be paid pursuant to the
terms of this Agreement until the date of payment at an annual rate equal to the prime rate set forth in The
Wall Street Journal in effect on the date such payment was required to be made, and if, in order to obtain
such payment, Parent or the Company, as applicable, commences a Proceeding that results in judgment
for Parent or the Company, as applicable for such amount, the Party obligated to make such payment shall
pay the Other Party its reasonable out-of-pocket costs and expenses (including reasonable attorneys’ fees
and expenses) incurred in connection with such Proceeding.

(09) Subject to Section 8.3, and Section 9.9, (i) in the event that this Agreement
is terminated under circumstances where the Company Termination Fee is payable pursuant to this Section
8.4, the payment of the Company Termination Fee (and any amounts payable pursuant to Section 8.4(f))
shall be the sole and exclusive remedy of Parent and Merger Sub against the Company for all losses and
damages suffered as a result of the failure of the Transactions to be consummated or for a breach or failure
to perform hereunder or otherwise, and upon payment of such amount, none of the Company, the
Company Subsidiaries or any of their respective Representatives shall have any further liability or
obligation relating to or arising out of this Agreement or the Transactions and (ii) in the event that this
Agreement is terminated under circumstances where the Parent Termination Fee is payable pursuant to
this this Section 8.4, the payment of the Parent Termination Fee (and any amounts payable pursuant to
Section 8.4(f)) and the expense reimbursement and indemnification pursuant to Section 6.15(e) shall be
the sole and exclusive remedy of the Company for all losses and damages suffered as a result of the failure
of the Transactions to be consummated or for a breach or failure to perform hereunder or otherwise, and
upon payment of such amount, none of the Parent, the Parent Subsidiaries or the Debt Financing Sources
or any of their respective Representatives shall have any further liability or obligation relating to or arising
out of this Agreement or the Transactions.

ARTICLE IX
MISCELLANEOUS

Section 9.1  Amendments and Waivers. At any time prior to the Effective Time, any
provision of this Agreement may be amended or waived if, and only if, such amendment or waiver is in
writing and signed, in the case of an amendment, by the Company, Parent and Merger Sub or, in the case
of a waiver, by the Party against whom the waiver is to be effective; provided, however, that following
receipt of either Common Stockholder Approval or the Preferred Stockholder Approval, if any such
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amendment or waiver shall by applicable Law or in accordance with the rules and regulations of the NYSE
require the further approval by the stockholders of the Company the effectiveness of such amendment or
waiver shall be subject to the approval of the stockholders of the Company. Notwithstanding the
foregoing, no failure or delay by the Company or Parent in exercising any right hereunder shall operate as
a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise of
any other right hereunder. Subject to Section 8.4(q), the rights and remedies herein provided shall be
cumulative and not exclusive of any rights or remedies provided by applicable Law.

Section 9.2  Counterparts. This Agreement may be executed in any number of
counterparts, each of which is an original, and all of which, when taken together, constitute one
Agreement. Delivery of an executed signature page of this Agreement by facsimile or other customary
means of electronic transmission (e.g., “pdf”) will be effective as delivery of a manually executed
counterpart hereof.

Section 9.3  Notices. Any notices or other communications required or permitted under,
or otherwise given in connection with, this Agreement shall be in writing and shall be deemed to have
been duly given (i) when delivered or sent if delivered in person, (ii) on the fifth (5th) Business Day after
dispatch by registered or certified mail, (iii) on the next Business Day if transmitted by national overnight
courier or (iv) on the date delivered if sent by email (provided that confirmation of email transmission is
obtained), in each case as follows (or at such other address for a Party as shall be specified by like notice):

@ If to Parent or Merger Sub, to:

The Kroger Co.

1014 Vine St, Cincinnati, OH 45202

Attention: Christine S. Wheatley, Group Vice President, Secretary, and
General Counsel

E-mail: christine.wheatley@kroger.com

with a copy (which does not constitute notice) to:

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, NY 10153

Attention: Michael J. Aiello; Sachin Kohli

Email: michael.aiello@weil.com; sachin.kohli@weil.com

(b) If to the Company, to:

Albertsons Companies, Inc.

250 E Parkcenter Blvd.

Boise, ID 83706

Attention: Juliette Pryor, Executive Vice President and General Counsel
E-mail: juliette.pryor@albertsons.com

with a copy (which does not constitute notice) to:

Jenner & Block LLP
1155 Avenue of the Americas
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mailto:juliette.pryor@albertsons.com

New York, NY 10036-2711

Attention: Kevin T. Collins, Alexander J. May and Edward L. Prokop
Email: kcollins@jenner.com, amay@jenner.com and
eprokop@jenner.com

Section 9.4  Assignment. Neither this Agreement nor any of the rights, interests or
obligations hereunder shall be assigned, in whole or in part, by operation of Law or otherwise, by any of
the Parties without the prior written consent of the Other Party, except that (a) Merger Sub may assign, in
its sole discretion, any of or all its rights, interests and obligations under this Agreement to any wholly
owned Subsidiary of Parent, (b) Parent may assign any of its rights (but not delegate any of its obligations)
under this Agreement to one or more wholly owned Subsidiaries of Parent but, in each case, no such
assignment shall relieve Parent of any of its obligations hereunder and (c) the Company may assign any
of its rights (but not delegate any of its obligations) under Section 8.4 to one or more wholly owned
Subsidiaries, but no such assignment shall relieve the Company of any of its obligations hereunder. Any
purported assignment not permitted under this Section 9.4 shall be null and void.

Section 9.5  Entire Understanding: No Third-Party Beneficiaries. This Agreement,
together with the Confidentiality Agreement, the Clean Team Agreement and any other documents and
instruments executed pursuant hereto, constitutes the entire agreement and understanding of the Parties
with respect to the matters therein and herein and supersedes all prior agreements and understandings on
such matters. The provisions of this Agreement are binding upon and inure to the benefit of the Parties
hereto and, subject to Section 9.4, their respective successors and assigns. No provision of this Agreement
is intended to confer any rights, benefits, remedies, obligations or liabilities hereunder upon any Person
other than the Parties hereto and their respective successors except following the Effective Time, except
(i) as provided in Section 6.11 (which will be to the benefit of the Persons referred to in such Section),
(i) for the rights of the Company to pursue, on behalf of the holders of Company Common Stock, damages
(including damages incurred or suffered by the holders of Company Common Stock in the event such
holders of Company Common Stock would not receive the benefit of the bargain negotiated by the
Company on their behalf as set forth in this Agreement) in the event of Parent’s breach of this Agreement,
(iii) for following the Effective Time, the rights of holders of Company Common Stock and holders of
Company Preferred Stock to receive the Merger Consideration and, as the case may be, the Pre-Closing
Dividend, and (iv) for following the Effective Time, the rights of holders of Company Equity Awards to
receive as the treatment provided for in Section 3.2 and (v) as provided in Section 9.8 (which will be to
the benefit of the Persons referred to in such Section).

Section 9.6 Severability. Any term or provision of this Agreement that is invalid, illegal
or unenforceable in any jurisdiction will, as to that jurisdiction, be ineffective only to the extent of such
invalidity, illegality or unenforceability, without affecting in any way the remaining provisions of this
Agreement in such jurisdiction or rendering that or any other provision of this Agreement invalid, illegal
or unenforceable in any other jurisdiction. If a final Judgment of a court of competent jurisdiction declares
that any term or provision of this Agreement is invalid or unenforceable, the Parties agree that the court
making such determination shall have the power to limit such term or provision, to delete specific words
or phrases or to replace such term or provision with a term or provision that is valid and enforceable and
that comes closest to expressing the intention of the invalid or unenforceable term or provision, and this
Agreement shall be valid and enforceable as so modified. In the event such court does not exercise the
power granted to it in the prior sentence, the Parties agree to replace such invalid or unenforceable term
or provision with a valid and enforceable term or provision that will achieve, to the extent possible, the
economic, business and other purposes of such invalid or unenforceable term or provision.
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Section 9.7  Governing Law; Venue; Waiver of Jury Trial.

@) This Agreement, and all claims or causes of action (whether at Law, in
contract or in tort or otherwise) that may be based upon, arise out of or relate to this Agreement, or the
negotiation, execution or performance of this Agreement, shall be governed by and construed in
accordance with the laws of the State of Delaware, without giving effect to the principles of conflicts of
law thereof.

(b) The Parties irrevocably submit to the jurisdiction of the Court of Chancery
of the State of Delaware or, if the Court of Chancery of the State of Delaware lacks jurisdiction over such
matter, the Superior Court of the State of Delaware and the federal courts of the United States of America
located in the State of Delaware, in connection with any dispute that arises in respect of this Agreement
and the documents referred to in this Agreement or in respect of the Transactions, and hereby waive, and
agree not to assert, as a defense in any action, suit or proceeding for interpretation or enforcement hereof
or any such document that it is not subject thereto or that such action, suit or proceeding may not be
brought or is not maintainable in said courts or that venue thereof may not be appropriate or that this
Agreement or any such document may not be enforced in or by such courts, and the Parties irrevocably
agree that all claims with respect to such action, suit or proceeding shall be heard and determined
exclusively by such a Delaware state or federal court. The Parties hereby consent to and grant any such
court jurisdiction over the person of such parties and over the subject matter of such dispute and agree that
mailing of process or other papers in connection with such action, suit or proceeding in the manner
provided in Section 9.3 or in such other manner as may be permitted by Law shall be valid and sufficient
service thereof.

() EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE
COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH PARTY HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE
TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS. EACH
PARTY CERTIFIES AND ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE,
THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO
ENFORCE THE FOREGOING WAIVER; (II) SUCH PARTY UNDERSTANDS AND HAS
CONSIDERED THE IMPLICATIONS OF THE FOREGOING WAIVER,; (I11) SUCH PARTY MAKES
THE FOREGOING WAIVER VOLUNTARILY AND (1V) SUCH PARTY HAS BEEN INDUCED TO
ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND
CERTIFICATIONS IN THIS Section 9.7.

Section 9.8  No Recourse. Notwithstanding anything that may be expressed or implied
in this Agreement, or the Distribution Transaction Agreements or any document, certificate or instrument
delivered in connection herewith or otherwise (together, the “Transaction Documents”), each Party
acknowledges and agrees, on behalf of itself and its respective Related Persons, that all Proceedings that
may be based upon, in respect of, arise under, out of, by reason of, be connected with, or relate in any
manner to (a) this Agreement or any Transaction Document or the Transactions, (b) the negotiation,
execution or performance of this Agreement or any other Transaction Document (including any
representation or warranty made in, in connection with, or as an inducement to, any of the foregoing
documents), (c) any breach or violation of this Agreement or any other Transaction Document and (d) the
failure of the Transactions to be consummated, in each case may be made only against (and are those
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solely of) the Persons that are expressly identified Parties, as applicable. In furtherance and not in
limitation of the foregoing, each Party acknowledges and agrees, on behalf of itself and its respective
Related Persons, that no recourse under this Agreement or any other Transaction Document or in
connection with any Transactions shall be sought or had against any such other Person and no such other
Person shall have any Liabilities (whether in contract or in tort, in law or in equity or otherwise, or granted
by statute or otherwise, whether by or through attempted piercing of the corporate, partnership, limited
partnership or limited liability company veil or any other theory or doctrine) of any nature whatsoever
arising under, out of, in connection with or related in any manner to the items in the preceding clauses (a)
through (d), it being expressly agreed and acknowledged that no personal liability or Liabilities
whatsoever shall attach to, be imposed on or otherwise be incurred by any direct or indirect, past, present
or future shareholder, equity holder, controlling person, member, partner (limited or general), manager,
director, officer, employee, lender, financing source (including, in the case of Parent, Merger Sub, and
their respective Affiliates, the Debt Financing Sources), Affiliate, agent or other representative of any
Party or any Affiliate of any Party (collectively, with such Person’s assignees, successors and assigns, the
“Related Persons”), through Parent, Merger Sub, the Company, its Subsidiaries or otherwise, whether by
or through attempted piercing of the corporate, partnership, limited partnership or limited liability
company veil, by or through a claim by or on behalf of any party hereto, as applicable, by the enforcement
of any assessment or by any legal or equitable actions, suits, claims, investigations or proceedings, by
virtue of any Law, or otherwise, except for (i) claims against any Person that is party to, and solely
pursuant to the express terms and conditions of, the applicable Transaction Document(s), (ii) claims
against any Person that is party to, and solely pursuant to the express terms and conditions of the
Confidentiality Agreement, and (iii) claims Parent or Merger Sub may, in their sole discretion, assert
against the Debt Financing Sources pursuant to the express terms and conditions of the Debt Commitment
Letter.

Section 9.9  Specific Performance. The Parties agree that irreparable damage, for which
monetary damages or other legal remedies, even if available, would not be an adequate remedy, would
occur in the event that any of the provisions of this Agreement were not performed (including failing to
take such actions as are required of it hereunder to consummate this Agreement) in accordance with their
specific terms or were otherwise breached by the Parties. It is accordingly agreed that the Parties shall be
entitled to an injunction or injunctions, or any other appropriate form of specific performance or equitable
relief, to prevent breaches or threatened breaches of this Agreement and to enforce specifically the terms
and provisions of this Agreement in the Court of Chancery of the State of Delaware or, if the Court of
Chancery of the State of Delaware lacks jurisdiction over such matter, the Superior Court of the State of
Delaware and the federal courts of the United States of America located in the State of Delaware, without
proof of damages or otherwise, this being in addition to any other remedy to which they are entitled at law
or in equity. Each Party agrees not to raise any objections to the availability of the equitable remedy of
specific performance and further agrees not to assert that a remedy of specific enforcement is
unenforceable, invalid, contrary to law or inequitable for any reason, nor to assert that a remedy of
monetary damages would provide an adequate remedy for any such breach. Each Party further agrees that
neither the Other Party nor any other Person shall be required to obtain, furnish or post any bond or similar
instrument in connection with or as a condition to obtaining any remedy referred to in this Section 9.9,
and each party irrevocably waives any right it may have to require the obtaining, furnishing or posting of
any such bond or similar instrument.

Section 9.10 Transfer Taxes. All transfer, documentary, sales, use, stamp, registration
and other such Taxes and fees (including penalties and interest) incurred by Parent, the Company or any
Company Subsidiary in connection with the Merger shall be paid (or shall be caused to be paid) by the
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Surviving Corporation when due. Any such transfer taxes shall be paid using the Company or any
Company Subsidiary’s cash or cash equivalents on hand measured as of the Closing Date prior to the
Closing.

Section 9.11 Expenses. Except as otherwise provided in this Agreement, each Party shall
pay its own expenses incident to preparing for, entering into and carrying out this Agreement and the
consummation of the Transactions.

Section 9.12  Incorporation of Exhibits. The Company Disclosure Letter, the Parent
Disclosure Letter and all Exhibits and schedules attached hereto and referred to herein are hereby
incorporated herein and made a part hereof for all purposes as if fully set forth herein.

Section 9.13 Company Disclosure Letter References. All capitalized terms not defined
in the Company Disclosure Letter shall have the meanings assigned to them in this Agreement. The
Company Disclosure Letter shall, for all purposes in this Agreement, be arranged in numbered and lettered
parts and subparts corresponding to the numbered and lettered sections and subsections contained in this
Agreement. Each item disclosed in the Company Disclosure Letter shall constitute an exception to or, as
applicable, disclosure for the purposes of, the representations and warranties (or covenants, as applicable)
to which it makes express reference and shall also be deemed to be disclosed or set forth for the purposes
of every other part in the Company Disclosure Letter relating to the Company’s representations and
warranties (or covenants, as applicable) set forth in this Agreement to the extent a cross-reference within
the Company Disclosure Letter is expressly made to such other part in the Company Disclosure Letter, as
well as to the extent that the relevance of such item as an exception to or, as applicable, disclosure for
purposes of, such other section of this Agreement is reasonably apparent from the face of such disclosure.
The listing of any matter on the Company Disclosure Letter shall not be deemed to constitute an admission
by the Company, or to otherwise imply, that any such matter is material, is required to be disclosed by the
Company under this Agreement or falls within relevant minimum thresholds or materiality standards set
forth in this Agreement. No disclosure in the Company Disclosure Letter relating to any possible breach
or violation by the Company of any Contract or Law shall be construed as an admission or indication that
any such breach or violation exists or has actually occurred. In no event shall the listing of any matter in
the Company Disclosure Letter be deemed or interpreted to expand the scope of the Company’s
representations, warranties, covenants or agreements set forth in this Agreement.

Section 9.14  Survival. The representations and warranties contained in this Agreement
or in any certificates or other documents delivered prior to or as of the Effective Time shall survive until
(but not beyond) the Effective Time. The covenants and agreements of the Parties (including the Surviving
Corporation) that by their terms contemplate performance following the Effective Time shall survive the
Effective Time without limitation (except for those which, by their terms, contemplate a shorter survival
period).

Section 9.15 Certain Financing Provisions. Notwithstanding anything in this Agreement
to the contrary, each of the Company on behalf of itself and its Subsidiaries and its Affiliates, and their
respective directors, officers, employees, consultants, financial advisors, accountants, legal counsel,
investment bankers and other agents, advisors and representatives (collectively, the “Company Parties”)
hereby: (a) agrees that any suit, action or proceeding, whether in law or in equity, whether in contract or
in tort or otherwise, directly involving any Debt Financing Source Related Party, arising out of or relating
to this Agreement, the Debt Financing or any of the agreements (including any of the Debt Letters and
any definitive documentation) entered into with respect to the Debt Financing or any Take-Out or
Exchange Offering or any of the transactions contemplated hereby or thereby or the performance of any
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services thereunder shall be subject to the exclusive jurisdiction of any federal or state court in the County
of New York, New York, so long as such forum is and remains available, and any appellate court thereof
and each party hereto irrevocably submits itself and its property with respect to any such suit, action or
proceeding to the exclusive jurisdiction of such court; (b) agrees that any such suit, action or proceeding
shall be governed by the laws of the State of New York (without giving effect to any conflicts of law
principles that would result in the application of the laws of another state), except as expressly otherwise
provided in any applicable Debt Letter or other applicable definitive document relating to the Debt
Financing; (c) agrees not to bring or support or permit any Company Party to bring or support any suit,
action or proceeding of any kind or description, whether in law or in equity, whether in contract or in tort
or otherwise, against any Debt Financing Source Related Party in any way arising out of or relating to this
Agreement, the Debt Financing (including any Take-Out or Exchange Offering), any Debt Letter or any
definitive documentation relating thereto or any of the transactions contemplated hereby or thereby or the
performance of any services thereunder in any forum other than any federal or state court in the County
of New York, New York; (d) irrevocably waives, to the fullest extent that it may effectively do so, the
defense of an inconvenient forum to the maintenance of such suit, action or proceeding in any such court;
(e) knowingly, intentionally and voluntarily waives to the fullest extent permitted by applicable law trial
by jury in any suit, action or proceeding brought against any Debt Financing Source Related Party in any
way arising out of or relating to this Agreement, the Debt Financing (including any Take-Out or Exchange
Offering), any Debt Letter or any definitive documentation relating thereto or any of the transactions
contemplated hereby or thereby or the performance of any services thereunder; (f) agrees that none of the
Debt Financing Source Related Parties will have any liability to any of the Company Parties relating to or
arising out of this Agreement, the Debt Financing (including any Take-Out or Exchange Offering), any
Debt Letter or any definitive documentation relating thereto or any of the transactions contemplated
hereby or thereby or the performance of any services thereunder, whether in law or in equity, whether in
contract or in tort or otherwise; and (g) agrees that (and each other party hereto agrees that) the Debt
Financing Source Related Parties are express third party beneficiaries of, and may enforce, any of the
provisions of this Section 9.15, and such provisions and the definition of “Debt Financing Source” and
“Debt Financing Source Related Parties” shall not be amended in any way adverse to any Debt Financing
Source Related Party without the prior written consent of each of the Debt Financing Sources.
Notwithstanding the foregoing, nothing in this Section 9.15 shall in any way limit or modify the rights
and obligations of the Parent and Merger Sub under this Agreement or any Debt Financing Source Related
Party’s obligations, if any, to Parent and Merger Sub (solely to the extent Merger Sub is party thereto)
and, from and after the Effective Time, the Surviving Corporation and its Subsidiaries (solely to the extent
the Surviving Corporation or such Subsidiary is a party thereto) under the Debt Letters, the Debt Financing
or any of the agreements entered into in connection with the Debt Financing.

[Signature pages follow]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
in counterparts by their duly authorized officers, all as of the day and year first written above.

WEIL:\98766123\26\57387.0027

ALBERTSONS COMPANIES, INC.

By: /s/ Vivek Sankaran
Name: Vivek Sankaran
Title: Chief Executive Officer

THE KROGER CO.

By: /s/ W. Rodney McMullen
Name: W. Rodney McMullen
Title:  Chairman of the Board and
Chief Executive Officer

KETTLE MERGER SUB, INC.

By: /s/ Christine S. Wheatley
Name: Christine S. Wheatley
Title: President
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Congress of the United States
Washington, DL 20515

October 25, 2022

The Honorable Lina Khan
Chair

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Dear Chair Khan:

We are writing regarding our concerns with Kroger Company’s (Kroger) proposed $24.6 billion
acquisition of Albertsons Companies, Inc. (Albertsons), a merger that could exacerbate existing
antitrust, labor, and price-gouging issues in the grocery sector and further raise prices for
vulnerable Americans.' Given the parties’ records of raising food prices for consumers and
cutting benefits to workers to pad their own profits, and the unusual circumstances of a $4 billion
dividend payment that will be paid out by Albertsons in early November, the Federal Trade
Commission (FTC) should oppose this proposed merger.

Kroger’s proposed acquisition of Albertsons — which owns and operates numerous subsidiaries
such as Shaw’s and Star Market in Massachusetts” — presents a number of antitrust and labor
concerns, which the FTC should closely examine when determining whether to oppose the deal.
Throughout the pandemic and its economic aftermath, Kroger and Albertsons reported record
profits and richly rewarded their shareholders and executives with bonuses and stock buybacks,
even as both companies took steps to prevent workers from receiving hazard pay and boasted
about their abilities to raise consumers’ prices.’

Kroger’s and Albertsons’ histories of aggressive profiteering during the pandemic present a
dangerous roadmap for how a larger and more powerful company would act if this acquisition
were allowed to proceed. The new Kroger could increase its monopoly power and further
disenfranchise its own workers and consumers. The FTC, when evaluating the potential market
and consumer effects of the Kroger-Albertsons acquisition, should closely consider both
companies’ history of monopoly, labor, and consumer abuses, and whether this acquisition
would exacerbate these abuses for American families.

Potential Impacts on Workers

! Wall Street Journal, “Kro%er to Buy Albertsons in $24.6 Billion Deal That Would Create New Grocery Giant,”
Jaewon Kang, October 14,2022, https://www.wsj.com/articles/kroger-to-merge-with-albertsons-in-a-24-6-billion-

deal-11665745735?mod=hp lead pos4.

2 CBS Boston, “Supermarket mega-merger: Kroger buying owner of Shaw's and Star Market,” October 14, 2022,
https://www.cbsnews.com/boston/news/kroger-albertsons-shaws-star-market-merger-grocery-deal/.

* Detroit Free Press, “Kroger, other retailers see ‘eye-popping profits’ as workers reap little benefit,” Sue Selasky,
December 4, 2020, https://www.freep.com/story/news/local/michigan/2020/12/04/kroger-walmart-amazon-profits-

covid-19-pandemic/6458910002/; CNN, “Grocery stores are excited to charge you higher prices,” Nathaniel
Meyersohn, June 18, 2021, https://www.cnn.com/2021/06/18/business/grocery-store-inflation-kroger-albertsons/
index.html.
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Kroger and Albertsons have both faced allegations of unfair labor practices and unsustainable
conditions for their employees, concerns that could be compounded by this merger. A 2021
survey by the Economic Roundtable of more than 10,000 Kroger workers found that 75 percent
of Kroger workers reported being food insecure, and more than 60 percent did not earn “enough
money to pay for basic expenses every month.”* Thousands of Albertsons and Kroger workers
have gone on strike for better conditions in Colorado,’ California,® and Oregon in just the past
year.” This “race to the bottom” for employees in the grocery industry was spotlighted during the
COVID-19 pandemic when more than 50,000 grocery workers across the industry were infected
with or exposed to the disease by February 2022.* A Brookings Institute study analyzing worker
compensation found that major retail companies, including both Kroger and Albertsons, “offered
only modest or negligible extra compensation to workers while earning windfall profits.”
Kroger has a uniquely bad record of engaging in potential “retaliation” rather than supporting its
workers.'” When the cities of Los Angeles and Seattle enacted hazard pay increases in 2020 and
2021, Kroger shuttered stores in those cities to avoid complying with the salary increases for its
employees."

The decrease in benefits for employees — who saw their “hero pay” from the pandemic end after
just three months — coincided with skyrocketing executive bonuses and billions of dollars in
buybacks for shareholders.'? At Kroger, Chief Executive Officer (CEO) Rodney McMullen
received $20.6 million in compensation in 2020," while workers earned as little as $9 an hour or

* Economic Roundtable, “Hungry at the Table,” Daniel Flaming, Peter Dreier, Patrick Burns, and Aaron Danielson,
January 11, 2022, https://economicrt.org/publication/hungry-at-the-table/; New York Times, “Business Booms at
Kroger-Owned Grocery Stores, but Workers Are Left Behind,” Sapna Maheshwari and Michael Corkery, February
12, 2022, https://www.nytimes.com/2022/02/12/business/kroger-grocery-stores-workers-pay.html.

> NBC News, “Kroger workers’ strike in Colorado ends after 10 days, tentative deal reached,” Maura Barrett,
January 21, 2022, https://www.nbcnews.com/business/kroger-workers-strike-colorado-ends-10-days-tentative-deal-
reached-rcnal3053.

¢ NPR News, “California grocery workers vote to authorize strike,” Associated Press, March 28, 2022,
https://www.npr.org/2022/03/28/10891 10574/california-grocery-workers-vote-to-authorize-strike.
” Business Insider, “Kroger-owned grocery chains are desperately trying to replace striking workers as employees
walk off the job at the helght of the holiday shopping season,” Bethany Biron, December 17 2021,

1

8 New York Tlmes “Business Booms at Kroger-Owned Grocery Stores, but Workers Are Left Behind,” Sapna
Maheshwari and Michael Corkery, February 12, 2022, https://www.nytimes.com/2022/02/12/business/kroger-
grocery-stores-workers-pay.html.

? Brookings Institute, “Windfall profits and deadly risks: How the biggest retail companies are compensating
essential workers during the COVID-19 pandemic,” Molly Kinder, Laura Stateler, and Julia Du, November 2020,
https://www.brookings.edu/essay/windfall-profits-and-deadly-risks/.

' Washington Post, “Kroger to close more stores instead of giving workers hazard pay,” Eli Rosenberg, February
17, 2021, https:/www.washingtonpost.com/business/2021/02/17/kroger-qfc-closing-hazard-pay/.

! The Guardian, ““They don’t care’: US supermarket chain shutters stores after hazard pay rules,” Michael Sainato,
March 26, 2021, https://www.theguardian.com/us-news/202 1/mar/26/krogers-us-supermarket-chain-stores-closed-
layoffs; Washington Post, “Kroger to close more stores instead of giving workers hazard pay,” Eli Rosenberg,
February 17, 2021, https://www.washingtonpost.com/business/2021/02/17/kroger-gfc-closing-hazard-pay/.

2 Washington Post, “Kroger is closing stores rather than giving workers an extra $4 in pandemic ‘hero pay’”

Paulina Firozi, February 3, 2021, https://www.washingtonpost.com/business/2021/02/03/ralphs-kroger-pandemic-

pay-mandate/.
1 Securities and Exchange Commission, Schedule 14A Proxy Statement, The Kroger Co., May 13, 2021,

https://www.sec.gov/Archives/edgar/data/56873/000114036121017149/nc10022090x1_defl4a.htm.
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less and median worker pay dropped by over $2,000 in that same period."* In 2021, Mr.
McMullen receive a modest pay cut — but still made nearly $20 million." Albertsons CEO Vivak
Sankaran’s bonus went from $2.6 million in 2019 to $4.3 million in 2020, and in 2021 Mr.
Sankaran received $8.6 million in total compensation.'” In October 2020, Albertsons initiated a
$300 million stock buyback program.'® In June 2021, Kroger, which blamed store closures in
cities that required $4 hazard pay increase on base pay on its “razor-thin profit margins,”"
announced a $1 billion share buyback program.” And in September 2022, the company
announced another $1 billion buyback plan.”!

While the companies promise to “pass along to customers as much as $500 million in savings
resulting from the merger.”* It is questionable whether such savings would result from the
merger, and if they do, a significant portion will likely be derived from firing thousands of
employees at Kroger and Albertsons.”

The FTC should, when evaluating the impact of a potential merger, examine Kroger’s and
Albertsons’ records of raking in profits and providing massive payouts for executives and big
shareholders while putting their frontline employees at risk for little pay and low benefits.
Kroger’s and Albertsons’s high combined market shares in certain geographic markets would
give the new company significant leverage to continue these harmful trend for workers.**

' Brookings Institute, “The COVID-19 hazard continues, but the hazard pay does not: Why America’s essential
workers need a raise,” Molly Kinder, Laura Stateler, and Julia Du, October 29, 2020,
https://www.brookings.edu/research/the-covid-19-hazard-continues-but-the-hazard-pay-does-not-why-americas-

frontline-workers-need-a-raise/; Cincinnati Enquirer, “Kroger CEO pay tops $20M, worker pay drops during
COVID-19 pandemic,” Alexander Coolidge, May 17, 2021,
https://www.cincinnati.com/story/money/2021/05/17/how-does-kroger-pay-workers-compared-its-ceo/5125727001/.
" Cincinnati Enquirer, “Kroger CEO Rodney McMullen saw pay cut in 2021, while worker pay rose,” Alexander
Coolidge, April 27, 2022, https://www.cincinnati.com/story/money/2022/04/27/disclosure-kroger-ceo-rodney-

mcmullen-paid-18-m-2021/9551959002/.
!¢ Securities and Exchange Commission, Schedule 14A Proxy Statement, Albertsons Companies, Inc., June 24,
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June 17, 2021, https://www.marketwatch.com/story/kroger-raises-full-year-guidance-announces- 1 -billion-share-
buyback-program-2021-06-17

! Seeking Alpha, “Kroger shares carry higher on earnings beat, raised forecast, new buybacks,” Clark Schultz
September 9, 2022, https://seekingalpha.com/news/3881624-kroger-shares-ca
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2 New York Times, “Kroger and Albertsons Plan $25 Billion Supermarket Merger That May Face Hurdles,” Lauren
Hirsh, Julie Creswell and Jordyn Holman, October 14, 2022, https://www.nytimes.com/2022/10/14/business/kroger-
albertsons-merger.html.

2 Washington Post, “Corporate mergers hurt workers — and drag down the job market,” Sarah Miller, October 21,
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Kroger and Albertsons Historv of Profiteering

In December 2021, I wrote to several major grocery chains, including both Kroger and
Albertsons, to investigate whether these corporations were leveraging their market power in an
increasingly consolidated market to jack up prices and increase their own profits at the expense
of American families.”

Early in the pandemic, both companies faced allegations of price-gouging. A lawsuit filed in
Texas alleged that 19 grocery stores, including Kroger and Albertsons, participated in price-
gouging in the first months of the pandemic, nearly tripling the price of eggs during the state of
disaster in March 2020.?° Similarly, a class-action lawsuit of Safeway customers alleged that
their parent grocery chain Albertsons was responsible for inflating prices in California in
violation of a state law preventing increases greater than 10 percent during a state of
emergency.”’ During this time, both companies were reporting record “eye-popping” profits.?

In 2021, Kroger and Albertsons continued raising prices, citing rising costs and inflation,” even
as they reassured investors that their businesses stood to benefit. In June 2021, on a call with
investors, Kroger CEO Rodney McMullen admitted that “our business operates the best” with
some inflation, allowing the company to pass cost increases on to consumers.” Kroger Chief
Financial Officer Gary Millerchip boasted in October 2021 that the company was “very
comfortable with our ability to pass on the increases that we’ve seen at this point [...] and we
would expect that to continue to be the case.”*' Former Secretary of Labor Robert Reich
similarly argued that corporations, including grocery chains, were “using the excuse of inflation
to raise prices and make fatter profits.”*

An unusual and unexplained provision of Kroger’s and Albertsons’ proposed merger would also
provide a massive windfall for Albertson’s private equity shareholders, even as consumers could

2 Letters from Senator Elizabeth Warren to Randall Jones, CEO, Publix Super Markets, Vivek Sankaran, CEO,
Albertsons Companies, Inc., Rodney McMullen, CEO, The Kroger Co., December 14, 2021,
https://www.warren.senate.gov/imo/media/doc/2021.12.14%20L etter%20t0%20grocery%20stores%20re%20rising
%20grocery%20prices.pdf.

¢ Austin American-Statesman, “H-E-B, Costco, Walmart, Albertsons among grocery stores accused of price-
gouging eggs in federal suit,” Heather Osbourne, May 6, 2020,
https://www.statesman.com/story/news/coronavirus/2020/05/06/h-e-b-costco-walmart-albertsons-among-grocery-
stores-accused-of-price-gouging-eggs-in-federal-suit/1237229007/.

" The Counter, “Wiped out: Safeway sued for price gouging toilet paper and other supplies,” Jessica McKenzie,

June 11, 2020, https://thecounter.org/covid-19-albertsons-safeway-sued-price-gouging-toilet-paper/.

2 Detroit Free Press, “Kroger, other retailers see ‘eye-popping profits’ as workers reap little benefit,” Sue Selasky,

December 4, 2020, https://www.freep.com/story/news/local/michigan/2020/12/04/kroger-walmart-amazon-profits-

covid-19-pandemic/6458910002/.

% Washington Post, “Here’s why your food prices keep going up,” Laura Reiley and Alyssa Fowers, September 15,

2021, https://www.washingtonpost.com/business/2021/09/15/food-inflation-fag/.
3 CNN, “Grocery stores are excited to charge you higher prices,” Nathaniel Meyersohn, June 18, 2021,

https://www.cnn.com/2021/06/18/business/grocery-store-inflation-kroger-albertsons/index.html.
3! Business Insider, “America’s biggest companies can’t stop bragging to investors about how they’re charging you
more,” Dominick Reuter, November 2, 2021, https://www.businessinsider.com/big-companies-keep-bragging-to-

investors-about-price-hikes-2021-11.
32 Business Insider, “Corporations are using inflation as an excuse to raise prices and make fatter profits — and it’s

maklng the problem worse, ” Dominick Reuter and Andy Klersz November 16, 2021,

149


https://www.businessinsider.com/corporations-using-inflation-as-excuse-to-reap-fatter-profits-reich-2021-11
https://www.businessinsider.com/big-companies-keep-bragging-to-investors-about-price-hikes-2021-11
https://www.businessinsider.com/big-companies-keep-bragging-to-investors-about-price-hikes-2021-11
https://www.cnn.com/2021/06/18/business/grocery-store-inflation-kroger-albertsons/index.html
https://www.washingtonpost.com/business/2021/09/15/food-inflation-faq/
https://www.freep.com/story/news/local/michigan/2020/12/04/kroger-walmart-amazon-profits-covid-19-pandemic/6458910002/
https://www.freep.com/story/news/local/michigan/2020/12/04/kroger-walmart-amazon-profits-covid-19-pandemic/6458910002/
https://thecounter.org/covid-19-albertsons-safeway-sued-price-gouging-toilet-paper/
https://www.statesman.com/story/news/coronavirus/2020/05/06/h-e-b-costco-walmart-albertsons-among-grocery-stores-accused-of-price-gouging-eggs-in-federal-suit/1237229007/
https://www.statesman.com/story/news/coronavirus/2020/05/06/h-e-b-costco-walmart-albertsons-among-grocery-stores-accused-of-price-gouging-eggs-in-federal-suit/1237229007/
https://www.warren.senate.gov/imo/media/doc/2021.12.14%20Letter%20to%20grocery%20stores%20re%20rising%20grocery%20prices.pdf
https://www.warren.senate.gov/imo/media/doc/2021.12.14%20Letter%20to%20grocery%20stores%20re%20rising%20grocery%20prices.pdf

lose out on price and choice. Cerberus Capital Management, which together with a consortium of
real-estate investors holds an approximate 70% stake in Albertsons,” would benefit from a
special $4 billion cash dividend paid out to Albertsons’ shareholders before the deal is
confirmed.* This dividend would take up a significant chunk of Albertsons’ $3.2 billion in liquid
capital, which combined with $4.7 billion in debt held by Albertsons, would further straining the
business, either post-merger, or in the event that the merger doesn’t go through - providing the
companies with yet another reason to jack up prices on consumers and cut benefits for workers. *
This special dividend could also be an artificial attempt for Kroger and Albertsons to use the
“failing firm” defense and argue that the acquisition is necessary because Albertsons can no
longer operate independently, even though this result will have been self-induced by the parties’
major private equity payout.*®

If the merger is approved, the $4 billion payout will weaken both the merged entity and the new
SpinCo company, saddling those companies with excess debt rather than allowing them to invest
in workers, improving stores, or reducing prices for customers. Private equity firms will be the
big winner from this transaction; one estimate found that Cerberus “could collect in the
neighborhood of $7.1 billion from the sale” if it were to go through, while Albertsons’ executive
team would receive a combined $97 million — of which $50 million would go to CEO Vivek
Sankaran.”’

This level of profiteering, as American families struggled with higher prices and higher levels of
food insecurity,*® is an alarming sign of how a Kroger-Albertsons behemoth could behave if this

acquisition were to proceed and a clear sign that this merger presents anticompetitive concerns.

Antitrust Enforcement in the Grocery Industry

In November 2021, as a result of these troublesome market dynamics, the FTC opened an
inquiry into the grocery industry, ordering Kroger and several other dominant players to turn
over information regarding supply chain disruptions and rising prices.* Grocers Association

33 Securities and Exchange Commission, Albertsons Companies, Inc., Schedule 14A, June 21, 2022,
https://www.sec.gov/Archives/edgar/data/1646972/000114036122023648/ny20003207x1_defl4a.htm.

* Private Equity Wire, “Cerberus Capital set for big payday from Kroger's $24.6bn deal for Albertsons,” October
10, 2022, https://www.privateequitywire.co.uk/2022/10/18/317961/cerberus-capital-set-big-payday-krogers-246bn-
deal-albertsons.

% BIG, “The Smash and Grab of Kroger-Albertsons,” Matt Stoller, October 18, 2022,
https://mattstoller.substack.com/p/the-smash-and-grab-of-kroger-albertsons; Kroger, “Kroger and Albertsons
Companies Announce Definitive Merger Agreement,” press release, October 14, 2022,
https://ir.kroger.com/CorporateProfile/press-releases/press-release/2022/Kroger-and-Albertsons-Companies-

Announce-Definitive-Merger-Agreement/default.aspx.
3 Center for Economic and Policy Research, “Albertsons and Kroger Merger a Win for Private Equity and Loss for

Workers,” Eileen Appelbaum. October 19, 2022, https://cepr.net/albertsons-and-kroger-merger-a-win-for-private-
equity-and-loss-for-workers/.

37 Forbes, “Here Are Two Lesser-Known Winners In The Kroger-Albertsons Merger,” Brandon Kochkodin, October
14, 2022, https://www.forbes.com/sites/brandonkochkodin/2022/10/14/here-are-two-less-known-winners-in-the-
kroger-albertsons-merger/?sh=6d7841213bc3.

** Business In51der “You know who’s not hurting from 1nﬂat10n‘7 Blg busmess ” Andy Kiersz, November 9, 2021,

¥ CNN “The FTC wants mformatlon from Amazon, Walmart and other giant stores about empty shelves and rising
prices,” Nathaniel Meyersohn, November 30, 2021, https://www.cnn.com/2021/11/30/business/amazon-walmart-
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Senior Vice President Chris Jones called out “destructive anticompetitive tactics that have been
ignored by federal agencies for decades,” while FTC Chair Lina Khan said the study could “shed
light on market conditions and business practices that may have worsened these disruptions and
led to asymmetric effects.”*

Kroger and Albertsons, recognizing the obvious anticompetitive concerns of this possible
acquisition, have already proposed to divest between 100 and 375 stores in geographic markets
where the parties overlap.*’ However, even with this structural remedy, the joint company would
still boast an enormous market share in certain markets and wield significantly more buyer
power and more labor power than independent grocers, suppliers, and workers fighting for better
conditions. The new firm would also likely result in layoffs of employees nationwide.*

And the proposed structural remedies have historically done little to mitigate antitrust concerns.
In an August 2021 response to an inquiry about anticompetitive behavior in the defense
industry,* Chair Khan acknowledged the shortcomings of structural remedies, saying “studies
show that divestitures, too, may prove inadequate in the face of an unlawful merger.”*

Albertsons’ anticompetitive record also shows the shortcomings of structural remedies in the
grocery industry. Following the company’s acquisition of Safeway Inc. in 2015, Albertsons sold
168 stores, a move the FTC declared necessary to avoid the company holding monopoly power
in 130 local markets.* However, just months later, Haggen Holdings LLC, which bought most of
the divested stores, filed for bankruptcy — allowing Albertsons to scoop up 33 of the stores it had
previously sold, including 10 in locations that the FTC said would give the company monopoly
or duopoly power.*

Conclusion

Given the anticompetitive and antiworker records of Kroger and Albertsons, this merger
represents a threat to the health of the market and consumers. We urge the FTC to oppose this
merger under Section 7 of the Clayton Act, which prohibits any acquisition whose effect “may
be substantially to lessen competition, or to tend to create a monopoly.”*’

kroger-supply-chain-ftc/index.html.
.

4! Bloomberg, “Kroger’s Pursuit of Albertsons Hinged on Regulatory Strategy,” Michelle F Davis and Crystal Tse,
October 14, 2022, https://www.bloomberg.com/news/articles/2022-10-14/kroger-s-pursuit-of-albertsons-hinged-on-

regulatory-strategy.
2 Forbes, “Why A Kroger/Albertsons Merger Is A Bad Idea,” Errol Schweizer, October 13, 2022,

https://www.forbes.com/sites/errolschweizer/2022/10/13/why-a-krogeralbertsons-merger-is-a-bad-idea/?
sh=18a9084553af.
# Letter from Senator Elizabeth Warren to Chair Lina Khan, July 16, 2021,
https://www.warren.senate.gov/imo/media/doc/FTC%20-%20DOD%20L etter%20re%20Behavioral%20Remedies
%20-%207.16.21%20(Warren).pdf.
# Letter from Chair Lina Khan to Senator Elizabeth Warren, August 6, 2021,
https //www.warren.senate.gov/imo/media/doc/chair_khan response on_behavioral remedies.pdf.

*> Wall Street Journal, “Albertsons to Buy Back 33 Stores It Sold as Part of Merger w1th Safeway,” Brent Kendall
November 24, 2015, https://www.wsj.com/articles/albertsons-to-bu

safeway-1448411193?mod=article inline.

46 [d
715 U.S.C. 18 (emphasis added).

151


https://www.wsj.com/articles/albertsons-to-buy-back-33-stores-it-sold-as-part-of-merger-with-safeway-1448411193?mod=article_inline
https://www.wsj.com/articles/albertsons-to-buy-back-33-stores-it-sold-as-part-of-merger-with-safeway-1448411193?mod=article_inline
https://www.warren.senate.gov/imo/media/doc/chair_khan_response_on_behavioral_remedies.pdf
https://www.warren.senate.gov/imo/media/doc/FTC%20-%20DOD%20Letter%20re%20Behavioral%20Remedies%20-%207.16.21%20(Warren).pdf
https://www.warren.senate.gov/imo/media/doc/FTC%20-%20DOD%20Letter%20re%20Behavioral%20Remedies%20-%207.16.21%20(Warren).pdf
https://www.forbes.com/sites/errolschweizer/2022/10/13/why-a-krogeralbertsons-merger-is-a-bad-idea/?sh=18a9084553af
https://www.forbes.com/sites/errolschweizer/2022/10/13/why-a-krogeralbertsons-merger-is-a-bad-idea/?sh=18a9084553af
https://www.bloomberg.com/news/articles/2022-10-14/kroger-s-pursuit-of-albertsons-hinged-on-regulatory-strategy
https://www.bloomberg.com/news/articles/2022-10-14/kroger-s-pursuit-of-albertsons-hinged-on-regulatory-strategy
https://www.cnn.com/2021/11/30/business/amazon-walmart-kroger-supply-chain-ftc/index.html
https://www.cnn.com/2021/11/30/business/amazon-walmart-kroger-supply-chain-ftc/index.html

In addition, the FTC should investigate whether the $4 billion dividend announced in the
definitive merger agreement, which Albertsons and Kroger announced on the same day, points to
potential collusion between the companies on the financial management of the businesses.*” The
FTC should consider whether this collusion constitutes “gun-jumping,” a violation of Section 1
of the Sherman Act in which companies share proprietary information or collaborate on
competitive decisions prior to the consummation of a merger.*

Kroger’s and Albertsons’ anticompetitive policies have harmed consumers, workers, small
businesses, and the economy as a whole, and the FTC should use its authority under the Clayton
Act and the Sherman Act to prevent the companies from merging, reducing competition, and
making these problems even worse

Thank you for your attention to this matter.

Sincerely,
Elizhbeth Warren Bernard Sanders
United States Senator United States Senator

QIEIYVE

Jé/}gchakowsky dJ
ember of Congress

* Kroger, “Kroger and Albertsons Companies Announce Definitive Merger Agreement,” press release, October 14,
2022, https://ir.kroger.com/CorporateProfile/press-releases/press-release/2022/Kroger-and-Albertsons-Companies-
Announce-Definitive-Merger-Agreement/default.aspx; Albertsons Companies, Inc., “Albertsons Companies
Announces Special Dividend in Connection with Signing of Merger Agreement,” press release. October 14, 2022,
https://www.businesswire.com/news/home/20221014005195/en/Albertsons-Companies-Announces-Special-
Dividend-in-Connection-with-Signing-of-Merger-Agreement.

%15 U.S.C. § 1; Federal Trade Commission, “The Rhetoric of Gun-Jumping,” remarks, William Blumenthal,
November 10, 2005, https://www.ftc.gov/sites/default/files/documents/public_statements/rhetoric-gun-jumping/
20051110gunjumping.pdf.
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https://ir.kroger.com/CorporateProfile/press-releases/press-release/2022/Kroger-and-Albertsons-Companies-Announce-Definitive-Merger-Agreement/default.aspx
https://ir.kroger.com/CorporateProfile/press-releases/press-release/2022/Kroger-and-Albertsons-Companies-Announce-Definitive-Merger-Agreement/default.aspx

CC:
Jonathan Kanter, Assistant Attorney General — Antitrust Division, Department of Justice
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Congress of the United States

PHouse of Repregentatives
Waghington, DE 20515-4707

November 21, 2022

The Honorable Lina Khan
Chair

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Dear Chair Khan:

We write regarding our concerns with Kroger’s proposed $24.6 billion acquisition of Albertsons,
and the extent to which this acquisition could harm consumers, workers, and small businesses.'
We urge the Federal Trade Commission (“FTC” or “the Commission”) to closely evaluate the
likely competitive effect of this acquisition.

This acquisition threatens to create competition-stifling concentration in markets across the
country, hurting consumers, workers and small businesses.” Kroger’s proposed acquisition of
Albertsons presents several anticompetitive concerns. For consumers, the consolidated grocery
chain could offer fewer product choices and higher costs for essential goods. For workers, the
acquisition could impair bargaining power for fair wages and safe working conditions in local
communities. For small- and medium-sized grocers, this acquisition could diminish their already
strained resources and drive up supply costs.

While Kroger and Albertsons have proposed divestiture of stores in certain regions to alleviate
these concerns, history has proved that divestiture does not always remediate the loss of
competition caused by a merger and sometimes can further harm consumers and workers.
Albertson’s plan to pay a $4 billion cash dividend to shareholders from its operating margins will
likely increase the possibility of this harm.> We urge the Commission to consider these factors
when evaluating the proposed Kroger-Albertsons acquisition.

Market Impact in the United States

If approved, two of the nation’s largest grocery chains—Kroger, whose stores include its
eponymous chain along with QFC, Harris Teeter, and Fred Meyer; and Albertsons, whose stores

! Progressive Grocer, “Why Kroger Is Buying Albertsons,” Gina Acosta, October 10, 2022,
https://progressivegrocer.com/why-kroger-buying-albertsons.

2 NBC Chicago, “Kroger and Albertsons, Owners of Grocery Chains Mariano's and Jewel, Have Agreed to Merge,”
Jewel Osco, October 14, 2022, https://www.nbcchicago.com/news/local/kroger-owner-of-marianos-and-albertsons-
owner-of-jewel-osco-have-agreed-to-merge/2967682/

3 See Press Release, AG Ferguson files lawsuit to block Albertsons from paying $4 billion to shareholders before
merger can be reviewed (Nov. 1, 2022), Wash. Att’y Gen., https://www.atg.wa.gov/news/news-releases/ag-
ferguson-files-lawsuit-block-albertsons-paying-4-billion-shareholders-merger (“Paying out $4 billion before
regulators can do their job and review the proposed merger will weaken Albertsons’ ability to continue business
operations and compete”).
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include its eponymous chain along with Safeway and Tom Thumb—would be owned by a single
company and control around 13 percent of the U.S. grocery market.” The concentration would be
even more pronounced in many Western states, such as California, Oregon, and Washington.’
For instance, Albertsons-Safeway is Kroger’s biggest competitor in the Seattle-area market,
followed by Walmart.® This merger would eliminate competition between the top two market
competitors.

The grocery conglomerates also overlap in the Southwest. Albertsons and Kroger have 195
stores in North Texas, including 95 Kroger stores, 60 Tom Thumb stores, 31 Albertsons stores
and 9 Market Street stores.” This transaction would give Kroger-Albertsons the largest market
share of any grocery chain in North Texas with 28 percent, overtaking Walmart’s 27.6 percent
market share.®

Impact on Consumers

We are concerned that Kroger’s proposed acquisition of Albertsons could result in undue market
concentration. As a result, the combined company would be free to raise prices for consumers.

As you know, concerns about consolidation for grocery chains are not new. Almost a decade
ago, an FTC report found that concentration in the grocery-retailing industry had resulted in
significant increases in consumer prices.” The COVID-19 pandemic exacerbated these effects, as
products disappeared from shelves or were listed for far higher prices than normal. In particular,
customers suffered product shortages and higher prices for meat, fish, dairy, and eggs.'” At the
same time, major U.S. corporations reported record profits while passing on rising supply-chain
costs to consumers.'' In fact, Kroger saw its net earnings for the first two quarters of 2020 jump
to more than $2.031 billion compared to $1.069 billion in the same period of 2019."

During the pandemic, dominant grocery chains additionally proved their willingness to take
advantage of supply shocks and buyers’ limited retail options by hiking up prices for necessities

* Dee-Ann Durbin, Kroger seeks to create grocery giant in $20B Albertsons bid, SEATTLE TIMES (Oct. 14, 2022),
https://www.seattletimes.com/business/kroger-seeks-to-create-grocery-giant-with-20b-albertsons/.

> Paul Roberts, Why a Kroger-Albertsons-Safeway merger could be ‘messy’ in Seattle, SEATTLE TIMES (Oct. 14,
2022), https://www.seattletimes.com/business/why-a-kroger-albertsons-safeway-merger-could-be-messy-in-seattle/
°1d.

"Kyle Arnold, By the numbers: The Kroger-Albertsons merger, DALLAS MORNING NEWS (Oct. 14, 2022),
https://www.msn.com/en-us/money/companies/by-the-numbers-the-kroger-albertsons-merger/ar-AA12Ypmh

$1d.

° FED. TRADE COMM’N, WORKING PAPER N0.313, DO RETAIL MERGERS AFFECT COMPETITION? (2012),
https://www.ftc.gov/sites/default/files/documents/reports/do-retail-mergers-affect-competition%C2%A0-evidence-
grocery-retailing/wp313.pdf

1 BUREAU LAB. STAT., ARTICLE, THE IMPACT OF THE COVID-19 PANDEMIC ON FOOD PRICE INDEXES AND DATA
COLLECTION (2020), https://www.bls.gov/opub/mlr/2020/article/the-impact-of-the-covid-19-pandemic-on-food-
price-indexes-and-data-collection.htm.

' Lee Koromvokis & Paul Solman, Why corporations are reaping record profits with inflation on the rise, PBS
(Apr 12, 2022), https://www.pbs.org/newshour/show/why-corporations-are-reaping-record-profits-with-inflation-on-
the-rise.

"2Susan Selasky, Food retailers see ‘eye-popping profits’ during pandemic. But frontline workers get crumbs. ,
Chicago Tribune (Dec. 8, 2020), https://www.chicagotribune.com/business/ct-biz-covid-19-frontline-workers-
grocery-retail-20201208-nzbobitsl5Sbqzof3pyt7wptlve-story.html
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such as soap, personal protective equipment, and hand sanitizer. '* In some cases, prices for these
items increased by over 1,000 percent.'* In March 2021, George P. Slover, then the Senior Policy
Counsel for Consumer Reports, stated in written testimony before the Senate Judiciary
Committee’s Subcommittee on Competition Policy, Antitrust, and Consumer Rights that,
“[i]ncreasing concentration and consolidation is leaving consumers with fewer choices and less
leverage. Sellers of essential products and services are increasingly able to offer consumers one
choice—take it or leave it.”"

We have seen the evidence: Corporate consolidation in the grocery retail industry leads to higher
prices and lower consumer choice. As the largest supermarket chain by revenue and the second-
largest general retailer behind Walmart,'® Kroger, through its acquisition of Albertsons, is poised
to leave consumers with far fewer choices, making consumers more vulnerable to price hikes and
store closures.

Impact on Workers

As you are aware, for workers, healthy market competition means steady wages and safe
working environments. However, the Kroger-Albertsons acquisition could undermine both. This
transaction would likely increase Kroger’s ability to set wages beneath what a competitive
market would deliver."” Without adequate employer competition, Kroger and Albertsons would
gain wealth while their hardworking employees pay the cost.

Reporting shows that Kroger currently neglects to pay its workers steady, livable incomes. In
January 2022, the Economic Roundtable published the results of a survey of more than 10,000
workers at Kroger, conducted at the request of United Food and Commercial Workers (UCFW),
which revealed that homelessness and food insecurity were rampant among union grocery store
employees.'® Among the respondents, which included those at Kroger-owned stores in Southern
California, Colorado, and Washington State, 14 percent had been homeless in the past year, 36
percent worried about eviction, and more than 75 percent met the U.S. Department of
Agriculture’s definition of “food insecure,” with 34 percent of the respondents skipping or
reducing meal size to stay afloat."’

B NBC New York, “Brooklyn Company Fined $314K for Price-Gouging NJ Stores for KN95 Masks at 400%
Markup,” August 9, 2022, https://www.nbcnewyork.com/news/local/crime-and-courts/brooklyn-company-fined-
314k-for-price-gouging-nj-stores-for-kn95-masks-at-400-markup/3818090/.

' Letter, Society for Healthcare Org. Procurement Prof.
http://cdn.cnn.com/cnn/2020/images/04/16/shopp.covid.ppd.costs.analysis_.pdf.

BSCompetition Policy for The Twenty-First Century: The Case For Antitrust Reform before the S. Subcomm. on
Competition Policy, Antitrust, And Consumer Rights, 117 Cong. (2021) (Statement of George P. Solver),
https://www.judiciary.senate.gov/download/george-slover-testimony.

' Yahoo News, "Kroger and Albertsons plan to merge into the nation’s largest supermarket chain,” Theara
Coleman, October 14, 2022, https://news.yahoo.com/kroger-albertsons-plan-merge-nations-194408012.html.

"7 Washington Center for Equitable Growth, “Wage and employment implications of U.S. labor market monopsony
and possible policy solutions,” February 18, 2020, https://equitablegrowth.org/wage-and-employment-implications-
of-u-s-labor-market-monopsony-and-possible-policy-solutions/.

'8 Patrick Burns, Aaron Danielson, Peter Dreier, & Daniel Flaming, Hungry at the Table: White Paper on Grocery
Workers at the Kroger Company, Economic Roundtable (Jan. 11, 2022) https://economicrt.org/publication/hungry-
at-the-table/ [hereinafter Burns].

PId.
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Also in January 2022, More Perfect Union uncovered similar findings in a 2018 internal Kroger
document that reportedly warned Kroger executives that “hundreds of thousands of [Kroger]
employees live in poverty and rely on food stamps and other public aid as a result of the
company’s low pay.”*’ By comparison, More Perfect Union noted, “CEO Rodney McMullen
made $22 million in 2020, more than 900 times as much as the median worker.”*!

Reports demonstrate that Kroger has also strained its workforce through unsafe and unstable
working environments. The UCFW survey revealed that Kroger management’s cost-cutting
practices had compromised personal health and food safety in stores.” Workers reported
depression and anxiety due to low pay, understaffing, and unpredictable scheduling.” Given
these overwhelming obstacles, labor turnover at Kroger is high. The number of workers leaving
Kroger quadrupled since the onset of COVID-19 due to workers’ safety concerns and desire for
better opportunities, including better working conditions.*

This acquisition could subject more workers, both union and non-union, to poor conditions. With
this transaction, Kroger would acquire one of its main competitors in the Western region,
eliminating any incentive to improve upon its employees’ poor working conditions or wages.
Kathy Finn, UFCW 770 Acting President, stated: “The proposed merger of these two grocery
giants is devastating for workers and customers alike and must be stopped.””

Impact on Small Businesses

The Kroger-Albertsons acquisition will negatively impact the longevity of small- and medium-
sized grocers. As you know, when just a few corporations dominate a downstream market, those
companies have enormous bargaining leverage with their upstream suppliers. They often dictate
prices and terms to their suppliers, who have no meaningful choice but to cede to their demands,
at the expense of smaller businesses.

Already, big businesses dominate food and goods supplier contracts, and small businesses lack
the volume demand necessary to make them viable competitors for the suppliers. As a result,
small businesses end up paying higher prices and waiting longer for goods and services. A
March 2022 survey found that 65 percent of small businesses consider big competitors, who
strong-arm suppliers and receive special discounts from them, a top challenge to their
sustainability. % As a result of concentration throughout the supply chain, small- and medium-
sized businesses are increasingly subject to discriminatory terms and conditions, including less

? Jordan Zakarin, Exclusive: Leaked Memo Reveals Kroger Executives Knew for Years that Most Workers Live in
Poverty, MORE PERFECT UNION (Jan. 13, 2022), https://perfectunion.us/exclusive-kroger-memo-workers-poverty/,
.

2 Burns, supra note 16.

> Jacobin, “A Horrifying Report Shows the Miserable Working Conditions at Kroger,” Alex n. Press, January 12,
2022, https://jacobin.com/2022/01/report-survey-kroger-wages-grocery-store-workers-covid-working-conditions.
*Id.

2 See Press Release, United Food & Com. Workers Int’l Union, Joint Statement in Response to Proposed
Kroger/Albertsons Merger (Oct. 13, 2022), https://www.ufcw21.org/news/2022/10/13/essential-grocery-store-
workers-unions-issue-joint-statement-in-response-to-proposed-krogeralbertsons-merger.

%6 2022 Independent Business Survey: Top Challenges and Policy Priorities,” Institute for Local Self Reliance,
March 30, 2022, https://ilsr.org/2022-survey-businesses/.
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favorable pricing and price terms, less favorable supply, less favorable retail packaging, and
sometimes an inability to access products in short supply that are available to the big chains. The
COVID-19 pandemic exacerbated this problem as well. With supply chains experiencing
shortages on essential goods, there was simply not enough product to go around. Suppliers are
inclined to serve their bigger contracts first, while small- and medium-sized vendors fight for the
remaining scraps.

In addition, as you are aware, dominant corporations have the power to drive out smaller
businesses by lowering consumer prices below cost, with the expectation that they will be able to
raise those prices to supracompetitive levels once the smaller competitors have gone out of
business. Accordingly, mom-and-pop stores tend to disappear when a mega-conglomerate store
enters the market. For example, a 44-year-old local grocery store in Oriental, North Carolina,
closed its doors less than two years after a Wal-Mart opened nearby.” But the harm did not end
there. After the local grocer closed, the retail giant, seeing little profit, abandoned the community
and left it without a grocery store or pharmacy.” The merger of Kroger and Albertsons, who
have touted this acquisition as allowing them to better compete with dominant firms like Wal-
Mart,” threatens to do the same in markets across the country.

The Kroger-Albertsons acquisition risks driving out smaller competitors that serve rural and
urban areas in need. What is worse, if the combined mega-chain determines that a community
does not generate enough profit, it could simply shutter the store, creating a food desert. Simply
put, mega-chains lack the community ties that are at the core of small businesses. They are quick
to leave when they don’t realize sufficient profits. When corporate giants run out, small
businesses and communities suffer. The transaction threatens just that result.

Divestiture’s Damaging History

In anticipation of the need for divestiture to win federal approval, Kroger and Albertsons
announced their intention to divest up to 375 Albertsons stores in markets where the companies
overlap.” However, the potential divestiture of those stores does not assuage concerns on the
potential negative impact of the merger on local communities. From poor labor protections to
store closures, divestiture may negatively impact consumers and workers.

Mass divestiture from a previously approved merger for Albertsons-Safeway had a disastrous
effect on workers and consumers. In 2015, Safeway and Albertsons spun off 168 stores to win
approval of their own merger from the Commission.’' But the divestiture was unsuccessful. The

7 Shannon Pettypiece, Wal-Mart: It Came, It Conquered, Now It's Packing Up and Leaving, BLOOMBERG (Jan. 25,
2016), https://www.bloomberg.com/news/articles/2016-01-25/wal-mart-it-came-it-conquered-now-it-s-packing-up-
and-leaving#xj4y7vzkg.

21d.

¥ Siddarth Cavale & Arriana McLymore, Analysis: Kroger looks to fight both inflation and Walmart with new
merger, Reuters (Oct. 14, 2022), https://www.reuters.com/markets/deals/kroger-looks-fight-both-inflation-walmart-
with-new-merger-2022-10-14/.

3 Dan Papscun, Kroger-Albertsons Divestiture Bid Aims to Head Off Challenge, Bloomberg Law (Oct. 14, 2022)
https://news.bloomberglaw.com/antitrust/kroger-albertsons-divestiture-plan-is-bid-to-deflect-regulators.

3! See Press Release, Fed. Trade Comm’n, Agency’s Largest Supermarket Divestiture Order to Date Requires Sales
to Four Buyers (Jan. 27, 2015), https://www.ftc.gov/news-events/news/press-releases/2015/01/ftc-requires-
albertsons-safeway-sell-168-stores-condition-merger.
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grocery chain, Haggen, which purchased most of the divested stores, failed to effectively serve
local workers and consumers—and ultimately filed for bankruptcy. Haggen raised prices and lost
customer business.* It then cut employee hours and laid off workers. The UFCW filed
grievances for Haggen’s violation of a collective bargaining agreement.” In less than a year,
Haggen filed for bankruptcy protection, closing several stores and selling 29 of its central
locations back to Albertsons.** Given the bankruptcy filing, local workers were unable to get
relief from Haggen and consumers were left with fewer market options.

As previously stated, Albertsons-Safeway is Kroger’s biggest competitor in the Seattle-area
market, followed by Walmart.”” The proposed divestiture of up to 375 locations for the Kroger-
Albertsons acquisition could harm the grocery store landscape in Seattle and across Washington,
where Kroger—which owns QFC and Fred Meyer—and Albertsons collectively have nearly 350
locations. ** Consumers in the Seattle area are rightfully concerned, given their experience with
the unsuccessful Albertsons-Safeway divestiture that resulted in store closures.”” Given the
turbulent history of divested grocers, it is doubtful whether divestiture would reduce any market
challenges presented by the Kroger-Albertsons acquisition. Rather, divestiture has the potential
to increase them. We cannot repeat mistakes of the past. Consumers and workers cannot afford
to suffer for the sake of maximizing corporate reach and profits.

Conclusion

The antitrust laws were designed to protect against anticompetitive economic discrimination and
excessive concentration. Congress recognized the benefits of healthy market competition and the
threats posed by economic discrimination when it enacted laws like the Robinson-Patman Act,
the Sherman Act, the Clayton Act, and the Federal Trade Commission Act. Likewise, the Biden-
Harris Administration has made corporate consolidation and its impact on workers, consumers,
and small businesses a centerpiece of the Administration’s economic policy. Close and skeptical
investigation of this transaction is consistent with Section 7 of the Clayton Act, which prohibits
any acquisition the effect of which “may be substantially to lessen competition, or to tend to
create a monopoly” in “any line of commerce or in any activity affecting commerce.”® As
indicated, this transaction has the potential to lessen competition in consumer, labor, and supply
markets. This transaction could raise prices and limit options for essential goods.

2 Angel Gonzalez, Haggen's expansion in Southwest fraught with legal problems, layoffs, SEATTLE TIMES (Jul. 17,
2015), https://www.seattletimes.com/business/retail/haggens-expansion-in-southwest-fraught-with-legal-problems-
layoffs/.

33 Shan Li, Samantha Masunaga &Ivan Penn, Grocer Haggen files for bankruptcy and replaces executive after
failing to win over shoppers, L.A. TIMES (Sep. 9, 2015), https://www.latimes.com/business/la-fi-haggen-bankruptcy-
20150908-story.html.

3% Angel Gonzalez, Haggen agrees to sell core stores to Albertsons for $106M, SEATTLE TIMES (Mar. 11, 2016),
https://www.seattletimes.com/business/retail/haggen-agrees-to-sell-core-stores-to-albertsons/, see also John Talton,
Haggen: What Went Wrong?, SEATTLE TIMES (Mar. 15, 2016),
https://www.seattletimes.com/business/economy/haggen-what-went-wrong/.

33 Roberts, supra note 4.

Id.

37 Paul Roberts, In Seattle, Kroger-Albertsons merger raises fears of closures, ‘grocery deserts’ SEATTLE TIMES
(Oct. 19, 2022), https://www.seattletimes.com/business/in-seattle-kroger-albertsons-merger-raises-fears-of-closures-
grocery-deserts.

*¥ 15 U.S.C. 18 (emphasis added).
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We are at a critical moment in our country where we have the evidence and the opportunity to
address corporate consolidation not only through a consumer-oriented lens, but also through the
lens of labor, equity, upstream supply, and small business. Given these concerns, we urge you to
closely evaluate the proposed Kroger- Albertsons acquisition to ensure it does not undermine
competition.

Thank you for your attention to this matter.

Sincerely,

%«»@% Leocll Sl

Pramila Jayapal #rold Nadler
Member of Congress Member of Congress
David N. Cicilline Adam Smith
Member of Congress Member of Congress

Chair, Subcommittee on
Antitrust, Commercial, and
Administrative Law
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AMERICAN
ANTITRUST
AVANR INSTITUTE

February 7, 2023

The Honorable Lina M. Khan
Chair

Federal Trade Commission
600 Pennsylvania Avenue NW
Washington, D.C. 2058

Re: Competition Concerns Raised by the Proposed Kroger-Albertsons Merger
Dear Chair Khan:

The American Antitrust Institute (AATI) has long advocated for antitrust enforcement and
competition policy that promotes competition and protects consumers in the food sector.' In this
letter, AAI provides analysis and perspective supporting the concern that the merger of supermarket
chains Kroger and Albertsons is likely to substantially lessen competition. This could result from
eliminating head-to-head competition and tightening the supermarket oligopoly, thus enhancing
incentives to coordinate, rather than compete. The Kroger-Albertsons merger raises seller market
power concerns for consumers. But it could also change the terms of trade with input suppliers by
enhancing Kroger-Albertsons buyer power, including both monopsony and bargaining power. The
effects of the merger could be felt in every part of the supply chain. Consumers could face higher
food prices, less choice, and lower quality; input suppliers could see lower input prices from the
exercise of buyer power; and smaller, independent grocery rivals that already struggle with higher
input prices could be further disadvantaged.

This letter proceeds with an overview of the proposed merger, followed by analysis of how the
public rationale for the merger conceals its real economic motivation. That is, namely, to garner
significantly more monopsony and bargaining power over input suppliers. The letter then turns to
why the efficiencies claimed by Kroger-Albertsons are unlikely to pass muster under the Horizontal
Merger Guidelines (“Guidelines™), or be passed through to consumers.” The analysis concludes with
arguments for why, should the Federal Trade Commission (“FTC” or “Commission”) find the
merger to be illegal, the Commission should seek to enjoin it rather than accept a remedy. This
approach stands in contrast to repeating the mistake in Safeway-Albertsons of settling an illegal
merger with an ineffective remedy. The costs of such failed remedies are borne by consumers and
facilitate rising concentration in a critical sector.

!'The American Antitrust Institute (AAT) is an independent non-profit education, research, and advocacy organization.
Its mission is to promote competition that protects consumers, businesses, and society. For more information, please
visit www.antitrustinstitute.org and https://www.antitrustinstitute.org/issues/aitlines/.

2 U.S. Department of Justice and the Federal Trade Commission, HORIZONTAL MERGER GUIDELINES (2010),

https:/ /www.justice.gov/atr/hotizontal-merger-guidelines-08192010#10 (“Guidelines”).

161



I.

Major Conclusions and Recommendations

A Kroger-Albertsons merger would significantly increase concentration in already
highly concentrated markets. Past grocery mergers indicate that local markets for the
retail sale of food and other grocery products in supermarkets are highly concentrated.
This will inevitably be the case in Kroger-Albertsons as well. The merging parties’ up-front
fix is, therefore, an admission of the merger’s presumptive illegality. The merger is also
likely to lead to large increases in the merged company’s buyer power in input supply
markets, where adverse effects could be felt both regionally and nationally.

If the genuine rationale for the Kroger-Albertsons merger is to expand distribution,
then the merging parties would be acquiring other players, not each other.

A brief review of consolidation in the retail grocery sector, including supermarkets and
supercenters, indicates that combining Kroger and Albertsons will do little to advance
“omnichannel” distribution, including making inroads into E-commerce and delivery, for
the benefit of consumers. If this were the genuine motivation for the deal, as they attest,
Kroger and Albertsons would be better off making different types of acquisitions, not
merging with each other.

The merger will significantly enhance Kroger-Albertsons’ buyer power in input
supply markets. A close look at the efficiencies projected by the merging parties reveals
the not-so-hidden motivation for the merger. That is, namely, to amass monopsony and
bargaining power vis-a-vis input suppliers with which Kroger and Albertsons do business.
The merger would enhance the ability and incentive for a larger and more powerful
Kroger-Albertsons to exercise enhanced buyer power, to the detriment of input suppliers,
with adverse knock-on effects on smaller, independent rival grocers.

Projected merger-related efficiencies are unlikely to meet the rigorous standards in
the Horizontal Merger Guidelines, or be passed on to consumers. The cost
efficiencies claimed by the merging parties are unlikely to pass muster under rigorous
Guidelines standards, for a variety of reasons. That includes claimed cost savings that are
likely to result not from genuine efficiencies but from anticompetitive reductions in output
in input supply markets. Moreover, in a litigated merger challenge the parties would for
basic economic reasons be unable to demonstrate the pass-through of cost savings
consumers to a court’s satisfaction.

The burden on a remedy to restore competition sacrificed by a Kroger-Albertsons
merger is unacceptably high. Given the concentrative nature of the Kroger-Albertsons
merger, the risk of a failed remedy is commensurately high. An attempt to create a new
rival out of stores spun-off from Albertsons pits a tiny, unproven competitor against a
tighter oligopoly of large grocers. Evidence of previous failed remedies proves that the
costs of failure are borne by consumers. Moreover, the parties’ divestiture proposal does
nothing to address buyer power concerns. A Commission move to enjoin the merger is,
therefore, likely to be the only effective remedy for preserving competition.



II. Overview of the Kroger-Albertsons Merger

In October 2022, the nation’s largest retail supermarket chain, Kroger, announced its acquisition of
Albertsons, the second largest chain.” Anticipating antitrust concerns, the patties committed up
front to divesting 100-375 stores.* Walmart, Kroger, Costco, and Albertsons are the four largest
firms in a broad national retail food market, holding market shares of 35%, 14%, 12%, and 8%,
respectively.” Should the Kroger-Albertsons merger proceed, it would put control of over 55% of
the national retail food market in the hands of only two firms: Walmart and Kroger-Albertsons.
Seventy percent of the market would be in the hands of three firms.

The merger will eliminate competition in local markets in numerous states, where concentration in
local retail grocery markets is likely to increase significantly.® Consistent with its approach in the
Safeway-Albertsons and Ahold-Delhaize mergers, the FTC is likely to allege narrower relevant
markets for “retail sale of food and other grocery products in supermarkets.”” This relevant market
definition will produce even more highly concentrated local markets, reflecting the fact that online
grocery delivery services, specialty food stores, hard-discounters, club stores, and other formats do
not provide sufficient competition to effectively constrain supermarket pricing.”

The Kroger-Albertsons investor presentation explains that the merger will enable the company to
provide fresher food faster, broaden its portfolio of brands, and offer customers a personalized,
seamless, experience.” They highlight the goal of an accelerated “go-to-market” strategy,
operationalized by creating a broader supplier base and national and local distribution networks, and
enhancing private-label offerings and the company’s “fresh” portfolio."” A major component of
Kroger-Albertsons’ professed strategy is to expand omnichannel distribution.! This includes
building out a digital retail grocery ecosystem to maximize fulfillment and delivery services,
presumably by harnessing the value of consumer data from grocery sales and “alternative profit”
services."”” Indeed, Kroger’s CEO referred in his Senate testimony to the merger as necessaty to

3 Investor Presentation, Kroger and Albettsons (Oct. 14, 2022), https://assets.website-
files.com/6313a39¢3c13ed1541dc24el/63497445b7be8£45282920d4_Kroget-Albertsons-Companies-Mergetr-Investot-
Presentation.pdf (“Investor Presentation”).

4 1d., at 6.

5 The Economic Cost of Food Monapolies: The Grocery Cartels, FOOD & WATER WATCH (Nov. 2021), at 2,

https:/ /www.foodandwaterwatch.org/wp-content/uploads/2021/11/IB_2111_FoodMonoSeties1-
SUPERMARKETS.pdf.

¢ Investor Presentation, supra note 3, at 8.

7 Fed. Trade Commn. In the Matter of Cerberus Institutional Partners V, L.P.; AB Acquisition LL.C and Safeway Inc.,
Complaint, Docket No. C-450 (Jan. 27, 2015), at Section IV, PP. 9,

https:/ /www.ftc.gov/system/ files/documents/cases/150702cetberuscmpt.pdf; and Fed. Trade Commn., In the Matter
of Koninklijke Ahold, N.V. and Delhaize Group, NV/SA, Complaint, Docket No. C-458 (Jul. 22, 2016), at Section IV,
PP. 8, https://www.ftc.gov/system/files/documents/cases/161031delhaizecmpt.pdf.

8 Id., Complaint in Safeway-Albertsons, at Section IV, PP. 10 [noting that full-line retail grocery stores “enable
consumers to purchase substantially all of their weekly food and grocery shopping requirements in a single shopping
visit with substantial offerings in a number of major categories...”].

9 Investor Presentation, s#pra note 3, at 9.

10 Jd, at 10.

1 Id, at 13.

12 ]d, at 18.



capitalize on the trend of a digital “transformation” in retail grocery.” Without doubt, a larger
Kroger aims to compete with large players like Walmart, which has an established digital and
delivery presence.

ITI. If the Genuine Rationale for the Merger Is To Expand Distribution and Become a
Digital Player, Then Kroger and Albertsons Would Not Be Merging

The public rationale for the Kroger-Albertsons merger is to expand omnichannel distribution, a
major prong of which is the buildout of a digital retail grocery ecosystem. The transformation
envisioned by Kroger-Albertsons, in theory, rests on combining complementary assets to take
advantage of economies of coordination and reducing costs across different levels of a supply chain.
But projected efficiencies that would actually pass muster under the Guidelines appear to be focused
exclusively on cost savings generated by economies of scale from combining sizilar, not
complementary, assets. They also do not include efficiencies around consumer benefits, which are
harder to realize, but more likely to support Kroger-Albertsons’ motivation for expanding
distribution.

A brief history of consolidation in retail grocery supports the foregoing story. At almost $25 billion,
the deal is the largest supermarket merger ever proposed. It follows Albertsons’ acquisition of
Safeway ($9 billion) in 2015 and Ahold’s acquisition of Dehaize ($28 billion) in 2016."* Both of these
transactions were approved by the FTC with divestitures. The Kroger-Albertsons’ deal comes on the
tail of a 10-year cycle of consolidation for food retailers, including supermarkets and supercenters
(e.g., Walmart, Target)."” The figure below shows acquisitions by major players in the retail grocery
sector from 2008-2022. Before 2008, there were brief upticks in M&A activity in the late 1990s and
the mid-2000s. The 2010s, however, marked an M&A cycle beginning around 2012 and peaking in
2017-2018.

Acquisitions by Supermarkets and Supercenters
(2008-2022)

10

B Supermarkets B Supercenters m Total

13 Testimony Of Rodney McMullen, Chair and CEO, the Kroger Co., before the Senate Committee on the Judiciary,
Subcommittee on Antitrust, Competition Policy, and Consumer Rights (Nov. 29, 2022), at 3.

https:/ /www.judiciaty.senate.gov/imo/media/doc/Testimony%20-%20McMullen%020-%202022-11-28.pdf.

14 Crunchbase.com, queried for retail grocery mergers.
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Over the period, we see a very different profile of consolidation in the supermarket versus the
supercenter segment. Between 2008-2022, for example, supercenters made about 70% of total
acquisitions, or an average annual increase of about 46%. Supermarkets, on the other hand,
accounted for only 30% of total acquisitions, or an average annual increase of about 2%. Most of
the disparity in growth is explained by the latter’s aggressive buildout of E-commerce and delivery
capability. For example, about 73% of acquisitions made by supercenters involved acquirees focused
on advertising, cloud and analytics, E-commerce and delivery, and non-grocery products and
services. But only about 50% of acquisitions made by supermarkets were in these areas. This is clear
in the figures below, which show word clouds based on descriptors for the acquirees of
supermarkets and supercenters from 2008-2022. The more recent acquisition strategy of
supercenters has been on creating an E-commerce ecosystem. In contrast, supermarkets appear
focused on the bricks and mortar grocery business with an E-commerce strategy that is a lesser and
competing priority.

Acquisitions by Supermarkets Acquisitions by Supercenters
(2008-2022) (2008-2022)
Grocery Beverage Food&Beverage

Machine-Learning

Food&Beverage Fashion Manacuing

=1 Software
FOOd Delivery Apps Retall Retail-Tech
Logistics ~_ Social Media

" Cooking Grocery SaaS
RetallProcessing E—Commerce
E- CO mmerce Cosmetics ____ Mobile  anaiytics

Consiimer Healthcare |Nnternet

Healthcare Delivery M9 Advertising

Lifestyle Same-Day-Delivery

Pharmaceutlcal Consumer-Goods Shopping

The inconsistencies between the public rationale for the Kroger-Albertsons merger and the parties’
efficiencies defense, as well as their acquisition histories, expose a clearly different reason for the
merger. That is, namely, to combine the two largest supermarket players to amass monopsony and
bargaining power in input supply markets.'® The ability to wield enhanced power to force down
input prices, to the detriment of smaller suppliers and ultimately to consumers, goes a long way to
offsetting the company’s narrowing margins and serving the interests of shareholders.'” A major
conclusion, therefore, is that if the Kroger-Albertsons merger was truly motivated by creating
omnichannel distribution, then neither party would be proposing to merge with each other. Instead,
they would be investing in organic growth, or focused an acquisition strategy targeting businesses
designed to create complementarities across distribution channels.

16 Policy Roundtables: Monopsony and Buyer Power, OECD (2008), https:/ /www.oecd.otg/daf/ competition/44445750.pdf.
17 Kroger Profit Margin 2010-2022, MACROTRENDS, https://www.macrotrends.net/stocks/chatts/KR/kroget/profit-
margins. See also, Tom Ryan, Can Kroger offset its margin headwinds? RETAILWIRE (Sept. 13, 2021),

https:/ /retailwire.com/discussion/ can-krogetr-offset-its-margin-headwinds/.



IV. The Merger Will Significantly Enhance Kroger-Albertsons’ Buyer Power in Input
Supply Markets

The food supply chain has been in the grip of “reactive” consolidation for years." The accretion of
market power in various segments has spurred an ongoing cycle of bulking up to gain bargaining
leverage over suppliers and customers. This is especially true of, on one hand, suppliers such as
protein processors (e.g., beef packers and poultry processors) that exercise market power over retail
grocery chains and, on the other hand, retail grocery chains that exercise market power over food
manufacturers.” These market participants often traffic in bozh buyer and seller market power. Thus,
the shifting balance of bargaining power between markets is both the outcome of consolidation at
different levels and the cause of further consolidation to gain compensating bargaining leverage (e.g.,
countervailing power).”’

For example, the market power of food manufacturers and food processors has increased over time.
Companies such as PepsiCo, Grupo Bimbo, Danone, Unilever, ConAgra, Kraft, Heinz, MOM
Group, Kellogg hold dominant market positions (i.e., in excess of 50%) in major food categories
ranging from daity, to bread, condiments, fruits and vegetables, and prepared meals.” Four major
beef processors and poultry processors account for about 80% and 67% of the national market,
respectively.”” Both segments exert market power against retail grocers.

In response to the growth in the seller market power held by larger input suppliers, retail grocers
have developed methods to counter its effects. For example, grocers charge slotting fees to food
manufacturers for favorable shelf-placement and other promotional advantages. This and other
practices to counter seller market power can have the detrimental effect of erecting higher barriers
to entry for smaller brands. Retail grocers have also vertically integrated to better control imbalances
in market power vis-a-vis processors. For example, Walmart, Albertsons, and Kroger, have
purchased their own milk-bottling plants and Costco has invested in chicken processing facilities.”

The foregoing analysis highlights the dynamics between large retail grocers and large input suppliers.
But it does not capture the effects of the Kroger-Albertsons merger on suppliers that /Zuck market
power. The effects of the merger on smaller suppliers include higher barriers to entry,
anticompetitive reductions in inputs, and loss of bargaining power. These effects would be felt by
smaller and independent food brands, regional dairy and protein processors, and food wholesalers,

18 Letter from the American Antitrust Institute to Assistant Attorney General William Baer Re: Antitrust Review of the
Aetna-Humana and Anthem-Cigna Merger (Jan. 11, 2016), at Section 2.A, https://www.antitrustinstitute.otg/wp-
content/uploads/2018/08/Health-Insurance-Ltr_1.11.16.pdf.

19 See, e.g., Peter C. Carstensen, Dr. Pangloss as an Agricultural Economist: The Analytical Failures of the U.S. Beef Supply Chain:
Issues and Challenges, Univ. of Wisconsin Legal Studies Research Paper No. 1741 (Mar. 3, 2022),
https://papets.sstn.com/sol3/papers.cfmrabstract_id=4049230.

20 Laura M. Alexander, Countervailing Power: A Comprehensive Assessment of A Persistent But Troubling Idea,
AMERICAN ANTITRUST INSTITUTE (Oct. 15, 2020), https://www.antitrustinstitute.otg/wp-
content/uploads/2020/10/AAI_CountervailingPower10-15-20.pdf.

2 Food & Water Watch, supra note 5, Appendix.

22 See, U.S. Department of Agriculture, Agricultural Marketing Service, Packers and Stockyards Division, Annual Report
2018, at Table 5, https://www.ams.usda.gov/sites/default/ files/media/PSD AnnualReport2018.pdf. Data are for steers
and heifers; U.S. Government Accountability Office, Structure of U.S. Cattle Markets, Report: GAO-18-296 (Apr.
2018), https:/ /www.gao.gov/assets/700/691178.pdf; and 2019 Tap 100 Meat & Poultry Processors,
PROVISIONERONLINE.COM, available at https:/ /www.provisioneronline.com/2019-top-100-meat-and-poultry-processors.
23 Food & Water Watch, supra note 5, at 2-3.



which could see lower prices for their products.”* Unlike local consumer markets, affected input
supply markets could be regional and national, highlighting the broad scope of likely anticompetitive
effects of the Kroger-Albertsons merger. Moreover, because the merger will enhance both buyer
and seller power, adverse effects in input supply markets are likely to flow to consumer markets,
exacerbating the loss of supermarket competition downstream.”

Finally, merger-induced increases in Kroger-Albertsons’ buyer power in input supply markets are
likely to harm independent grocers.”® Powerful retail grocers already negotiate substantial bulk and
bundled discounts with food manufacturers that disadvantage smaller and independent grocers. This
“waterbed effect” occurs when non-cost-related “...price reductions are negotiated with suppliers
by larger buyers and result in higher prices charged being by suppliers to smaller buyers.””” The
waterbed effect is likely to worsen with Kroger-Albertsons enhanced buyer power post-merger, with
adverse effects on the ability of independent grocers to compete in a tighter oligopoly of large
grocery chains.

V. Projected Efficiencies Are Unlikely to Meet the Rigorous Standards in the Horizontal
Merger Guidelines, or Be Passed On to Consumers

Kroger and Albertsons project $1 billion of “run-rate” synergies, or cost savings from the merger.
These include: G&A cost savings and goods not for resale; technology; and sourcing,
manufacturing, and supply chain. Cost savings are one type of merger efficiencies. They are typically
realized over the shorter term and can result from economies of scale, scope, or elimination of
double margins from integrating multiple levels in a supply chain. A second category is consumer
benefits, which require more time to realize and are revealed, if successful, in new product
innovation or higher quality. Given Kroger-Albertsons’ public rationale for their merger, we would
expect to see projections of substantial consumer benefits. But the merging parties do not claim
such benefits. This affirms that the motivation for the merger has little to do with expanding
distribution and more to do with amassing more monopsony and bargaining power by combining
with a rival grocer.

The Guidelines look skeptically on efficiencies claims. They explain that “efficiencies will not be
considered if they are vague, speculative, or otherwise cannot be verified by reasonable means.””*

24 Eliminating competition in local markets will also affect workers. See, e.g., Michael Sainato, We're really worried’: US
supermarket mega-merger raises mass layoff fears, THE GUARDIAN (Dec. 12, 2022), https://www.theguardian.com/us-
news/2022/dec/12/us-supermatrket-merger-kroger-albertsons. In obtaining an injunction in the Penguin-Simon &
Schuster merger, court agreed that anticompetitive reductions in output in an input market establishes an antitrust
violation. Seg, e.g., United States v. Bertelsmann SE & Co., Slip Op. at 21 n.13, 77, 79-80, No. 1:21-cv-02886-FYP (Nov.
7, 2022). This is without regard to whether, or how, adverse effects may translate in consumer markets. See, e.g,
Comments of the American Antitrust Institute, Public Workshop on Competition in Labor Markets, U.S. DOJ Antitrust
Div. (Sept. 23, 2019), https://www.antitrustinstitute.otg/wp-content/uploads/2019/10/ AAI-Labor-Workshop-
comments-10.23.19.pdf.

2 See, e.g., loana Marinescu and Herbert |. Hovenkamp, Anticompetitive Mergers in Labor Markets, 94 INDIANA LAW J.
(2019), at 1031.

26 See, e.g., Testimony of Michael Needler, Hearing on Examining the Competitive Impact of the Proposed Kroger-
Albertsons Transaction, Senate Committee on the Judiciary, Subcommittee on Competition Policy, Antitrust, and
Consumer Rights (Nov. 29, 2022), at 7-8.

27 Roman Inderst and Tommaso M. Valletti, Buyer Power and the "W aterbed Effect, CEIS Research Paper No. 107 (Feb. 21,
2014, last revised), https://sstn.com/abstract=1113318.

28 Guidelines, supra note 2, §10.



Efficiencies must be “merger-specific,” or achievable only through the merger.”” Kroger-Albertsons’
claimed cost efficiencies are unlikely to meet these requirements, for a number of reasons. First, the
agencies will likely dismiss several categories of claimed costs savings, such as fixed cost reductions
(e.g., administrative costs) as non-merget-specific. This is also true of some technology and
procurement cost savings, which could be achieved by alternative means such as more efficient
contracting. Moreover, to the extent that some claimed cost savings are deemed to be cognizable,
the Guidelines are clear that they must demonstrably reduce marginal costs.”

Second, cost savings around sourcing, manufacturing, and supply chain are likely to result from
Kroger-Albertsons’ enhanced, post-merger monopsony and bargaining power. The Guidelines make
clear that efficiencies derived from anticompetitive reductions in output or service will not be
considered. The same is true of cost savings Kroger-Albertsons’ may attempt to claim around labor,
including reduced employee compensation from layoffs and store closures that are shown to be
related to anticompetitive reductions in labor inputs.

Third, in a litigated merger challenge, the government bears the burden under the Baker-Hughes
framework to show how the merger is likely to substantially lessen competition. The burden then
shifts to the merging parties to show how pro-competitive benefits countervail adverse effects.’
However, the Guidelines explain that “The greater the potential adverse competitive effect of a
merget, the greater must be the cognizable efficiencies...for the Agencies to conclude that the merger will not
have an anticompetitive effect in the relevant market.”” Thus, the more concentrative a horizontal
merget, as is the case in Kroger-Albertsons, the greater is the burden on the parties to show
countervailing efficiencies. This guidance has been adopted by numerous courts.” Once the parties’
claimed cost savings are whittled down to those that are merger-specific and cognizable, reduce
marginal costs, and do not result from anticompetitive reductions in output in any relevant market,
there is likely to be little, if anything, left over to ameliorate the significant harm that is likely to
result from the merger.

Finally, in a litigated merger challenge, the defendant’s burden to show countervailing merger
efficiencies includes that they will be passed through to consumers. The Guidelines state, for
example, that “The greater the potential adverse competitive effect of a merger, the greater must be
the cognizable efficiencies, and the more they must be passed through to customers...”>* Kroger-Albertsons
commit to reinvesting $500M of $1 billion cost savings to lower prices to consumers.” This 50%
pass-through is unrealistic, for two reasons. First, the post-merger market will be a tighter oligopoly
of retail grocers, which already contains rivals with significant buyer power. Post-merger, the degree
of buyer power in input supply markets will increase. In oligopolized input markets, where all firms
share artificially reduced costs from bidding down input prices, such savings are less likely to be
passed on to retail consumers.”

29 Guidelines, supra note 2, §10.

30 T4

31 U.S. v. Baker Hughes, Inc., 908 F.2d 981.

32 Guidelines, supra note 2, §10.

3 See, eg., Heinz, 246 F.3d, at 720.

34 Guidelines, supra note 2, §10.

3 Investor Presentation, s#pra note 3, at 5.

3 Adriaan Ten Kate And Gunnar Niels, To What Extent are Cost Savings Passed on to Consumers? An Oligopoly Approach, 20
EUR. J. OF LAW & ECON. (2005), at 324.



A second reason why the pass-through of legitimate cost savings from the Kroger-Albertsons
merger is unlikely is slim retail grocery margins. Retail grocery margins range from 1-3% and are
among the lowest of any business.”” This means that Kroger-Albertsons would need to make up
reduced revenue on any price reductions resulting from cost savings by significantly expanding
demand.” But incremental increases in demand post-merger may be difficult. Inflation, supply chain
disruptions, and recessionary pressure all affect food prices for in-store shopping and delivery
services, will put downward pressure on demand.”” Moreover, incrementally increasing demand for
Kroger-Albertsons’ products post-merger hinges on successfully building out omnichannel
distribution, which we have already established is not the real goal of the merger.

VI. There is a High Burden on a Remedy to Reinject Competition Lost by the Kroger-
Albertsons Merger and the Costs of Failure Would Be Borne by Consumers

Kroger and Albertsons have attempted to head off antitrust concerns about large increases in
concentration in local “supermarket” relevant markets with an up-front fix. The merger agreement
contemplates between 100-375 store divestitures, accomplished by creating a new subsidiary of
Albertsons, to be spun off to Albertson’s shareholders just prior to the close of the deal. The spin-
off would, the parties’ claim, operate independently as a “new, agile competitor with quality stores,
experienced management, operational flexibility....”* This proposal is problematic in light of the
highly concentrative nature of the merger and growing evidence of failed divestiture remedies. And
it does not address the buyer power that is the major impetus for the merger. Indeed, because
relevant input supply markets could be regional and national in scope, local supermarket store
divestitures do nothing at all to address buyer power concerns.

The failure of store divestitures in the 2015 merger of Safeway-Albertsons has generated widespread
concern over the effectiveness of divestiture remedies. It joins a list of growing failed remedies in
pharmaceuticals, rental cars, wireless telephony, and live event ticketing.*' For example, in Safeway-
Albertsons a regional grocer that purchased divested stores failed to maintain them, ultimately
exiting the market while stores reverted to Albertsons.* Failures of past remedies highlight that the
burden on a remedy to restore competition increases with a merger’s potential for anticompetitive
effects. Past grocery and pharmaceutical mergers have reduced the number of rivals in some relevant
markets from three to two, or even two to one.” In mergers to monopoly, accepting divestitures is

37 Barbara Bean-Mellinger, What Is the Profit Margin for a Supermarket? CHRON (updated Nov. 14, 2018),

https:/ /smallbusiness.chron.com/profit-margin-supermarket-22467 html, https://smallbusiness.chron.com/profit-
margin-supermarket-22467.html.

3 McMullen Testimony, s#pra note 13, at 1 [explaining that “Our business model is built around lowering prices to
attract more customers, rather than making higher margins on fewer customers.”].

3 Meaghan Yuen, Digital grocery will be a §243 billion market in the US by 2025: Here are the stats and trends you need to know,
Insider Intelligence (Jan. 18, 2023), https://www.insidetintelligence.com/insights/digital-grocery-industry/.

40 Investor Presentation, s#pra note 3, at 6.

4 See, eg,, Comments of the American Antitrust Institute, U.S. Department of Justice and Federal Trade Commission
Request for Information on Merger Enforcement, Docket No. FT'C-2022-0003 (Apr. 21, 2022), at 5-0,

https:/ /www.antitrustinstitute.otg/wp-content/uploads/2022/04/ AAI-Metger-Guidelines-Comments_4.21.22.pdf.
42 Brent Kendall, Albertsons to Buy Back 33 Stores It Sold as Part of Merger With Safeway (Nov. 24, 2015),

https:/ /www.wsj.com/atticles/albertsons-to-buy-back-33-stotes-it-sold-as-part-of-merger-with-safeway-1448411193.
43 A study of the FTC’s divestitures in pharmaceutical mergers found that 60% of relevant markets defined in 67
mergers involved 3-2 and 2-1 reductions in number of rivals. See, Diana L. Moss, From Competition to Conspiracy: Assessing
the Federal Trade Commission’s Merger Policy In The Pharmacentical Sector, AMERICAN ANTITRUST INSTITUTE (Sept. 3, 2020),
https:/ /www.antitrustinstitute.otg/wp-content/uploads/2020/09/AAI_PharmaReport2020_9-11-20.pdf.In Safeway-



akin to “swapping” out a merging party for a new player. In both Safeway-Albertsons and Ahold-
Delhaize, almost 40% of relevant markets involved 3-2 or 2-1 reductions in number of competitors.
Placing the task of fully restoring competition in highly concentrated markets in the hands of an
untested spin-off rival increases the risk of failure, the costs of which would be borne by consumers.
In such cases, as are likely to arise in Kroger-Albertsons, the most effective remedy for restoring
competition is for the FTC to seek to enjoin it.

In closing, the AAT urges the FTC to consider the foregoing issues relating to the full scope of
anticompetitive effects likely to result from the merger of Kroger and Albertsons. We are happy to
discuss our analysis and perspective with you or the FT'C Staff.

Sincerely,

Diana L. Moss, Ph.D.

President

American Antitrust Institute

1025 Connecticut Ave. NW, Suite 1000
Washington DC 20036

2020-828-1226
www.antitrustinstitute.org

Albertsons, the FTC alleged that the acquisition reduced the number of rivals from two to one in 13 relevant geographic
markets and three to two in 42 markets. See, Safeway-Albertsons, s#pra note 7, at Section VI, P. 19. In Ahold-Delhaize,
the FT'C alleged that the merger reduced the number of rivals from two to one in three relevant geographic markets and
three to two in 14 markets. See, Ahold-Delhaize, supra note 7, at Section VI, P. 18.
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The problem: In October 2022, Kroger, the largest supermarket

chain in the U.S., announced plans to acquire Albertsons, the 1. Analysis - 2
second largest. The deal will reduce the number of outside 2. Conclusion « 5
employment options available to workers, lowering grocery store

workers’ annual wages by a total of $334 million—about a $450

loss in annual wages per worker. Notes « 5

. References « 6
What can be done about it: In their rulings on the admissibility of

mergers, anti-trust regulators like the Federal Trade Commission
should consider wage losses stemming from increased labor
market concentration, as well as the typical product market
effects.

In October 2022, Kroger, the largest supermarket chain in
the U.S., announced plans to acquire Albertsons, the
second largest, for $24.6 billion—a deal that faces antitrust
scrutiny from the Federal Trade Commission and state
regulators.! Historically, antitrust concerns have focused on
the damage to consumers caused by concentration in
product markets that gives large firms pricing power.
However, a recent wave of economic research has called
attention to potential damages to workers’ bargaining
power over wages stemming from concentration in labor
markets. In this policy memo, we discuss these labor
market implications of the proposed merger. We find that
the merger of two of the largest supermarket chains in the
country will increase employer concentration and reduce
the wages of all grocery store workers in affected cities
across the country.

Workers’ ability to negotiate better pay and working
conditions rests on their capacity to switch jobs. By
decreasing the number of outside options available to
workers, the merger will limit competition for hiring and
retaining employees, and grocery store worker earnings
will fall as a result. Crucially, the wage effects we identify
are solely driven by this increase in labor market
concentration. If the merger also leads to layoffs or hours
cuts, this would add another dimension of damage to
affected workers.

Our analysis uses grocery store employment and earnings
data and the specific locations of Kroger and Albertsons
stores. We find that:
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- The merger will lower wages for 746,000 grocery store workers in over 50
metropolitan areas of the U.S. Increased concentration will suppress wages for all
grocery store workers in affected cities—not only those workers currently employed
by Kroger or Albertsons;

- The total annual earnings of grocery store workers will fall by $334 million in affected
metropolitan areas;

- Because Kroger and Albertsons employ about one quarter of all grocery store
employees, most of the wage losses caused by the merger will be a negative
externality that falls on grocery store workers employed by other firms. On average,
all grocery workers in affected markets will lose about $450 per year in wage income;

- Earnings losses will be smaller in areas with a stronger union presence or a tighter
labor market. In areas with weaker worker bargaining power, workers will experience
larger wage declines; and

- The expected earnings losses are a pure windfall for the employers. In our analysis,
wages fall solely because of a change in labor market power brought about by
increased concentration. Quantitatively, this windfall represents a significant transfer
of income from wages to profits: The decrease in wages is equivalent to 2% of Kroger
and Albertsons’ profits or three times the companies’ CEO compensation.

Analysis

Recent research has established that concentrated labor markets can reduce worker pay.?
As explained in Abdela and Steinbaum (2018), much of this research estimates the
expected change in average wages for a given change in employer concentration in a
particular industry- or occupation-specific labor market.

This analysis uses estimates from that research and applies them to labor markets, which
we define as grocery store industry employers or employees in metropolitan areas using
the 4-digit North American Industry Classification System (NAICS) industry 4451, Grocery
and Convenience Retailers.3 For each of these metropolitan area labor markets, total
grocery store wage losses are calculated by estimating percent changes in employer
concentration due to the merger and multiplying those concentration changes by the
wage responses estimated in the research literature described above.

To estimate the percent change in concentration due to the merger, we first estimate the
level difference in the metropolitan area grocery store industry concentration before and
after the merger and then divide that level change by an estimate of the baseline, pre-
merger concentration.

To estimate the pre-merger concentration levels, we choose an average pre-merger
concentration level by relying on the existing research literature that calculates trends in
retail or grocery concentration. Measuring concentration as the Herfindahl-Hirschman
Index (HHI) for 4-digit NAICS industries in commuting zones, Rinz (2022) found that the
average HHI for the retail trade sector trended between 0.1 and 0.2 between 1976 and
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2015.% Zeballos, Dong, and Islamaj (2023) also calculated that the average HHI for two
6-digit industries associated with food retail markets in metropolitan areas rose from about
0.1in 1990 to about 0.2 in 2019.° In the following analysis, we choose a constant 0.15 as
the average pre-merger concentration level in metropolitan areas for the grocery store
industry. Coincidentally, 0.15 is the threshold at which the Department of Justice considers
a market to be “moderately concentrated.”®

In our analysis, the pre- and post-merger difference in concentration levels assumes
Kroger and Albertsons act as two separate firms prior to the merger and as one single firm
after the merger, and then we calculate the level change in HHI where it is possible to
estimate store-level employment for each Kroger and Albertsons store. This estimate is a
linear prediction based on a subset of 153 stores for which we have employment
estimates, square footage data, and Quarterly Census of Employment and Wages (QCEW)
metropolitan area-level average employment per establishment.”

All told, this analysis covers 205 metropolitan areas containing 3,770 Kroger and
Albertsons stores for which we can estimate store-level employment—and hence potential
concentration changes—and for which we have 2022 QCEW data for baseline
metropolitan area grocery store employment and earnings levels.® According to the 2022
QCEW data, there are about 1.6 million grocery store workers in these cities and about 2.8
million grocery store workers nationwide. In 55 of these metropolitan areas, concentration
will increase after the merger because these areas contain both Kroger and Albertsons
stores.

Wages will fall on average for all grocery store workers in these areas due to the decrease
in employer competition. (In other metropolitan areas, we assume there will be no wage
change due to the merger because there is no estimated change in concentration.) The
exact magnitude of the wage response is based on estimates published in Rinz (2022):
Specifically, our analysis assumes that a 10% increase in concentration in a labor market
will lower the average wage by 0.4%.°

Table 1 summarizes the results. The metropolitan areas with concentration increases
contain 746,000 grocery store workers, and the total annual wage bill is $26.3 billion.
Across these areas, earnings-weighted average concentration will increase by 32%
because of the merger. As a result, wages will decline by 1.3%, given the assumed
elasticity of wages with respect to a concentration of -0.04. The Kroger-Albertsons merger
will cause annual wages to fall in these affected cities by a total of $334 million. On
average, each of the affected 746,000 workers will lose about $450 in annual wage
income.

Because the wage losses will, on average, affect every grocery store worker in a
metropolitan area where there is a merger of Kroger and Albertsons’ stores, cities with
large grocery employment bases will experience particularly large losses in total wage
income. Table 2 shows the 10 largest wage losses by metropolitan area. For example, the
merger will cause annual grocery store wages to fall by $51 million in the Los Angeles-
Long Beach-Anaheim, California, metropolitan area and $32 million in the Chicago-
Naperville-Elgin, lllinois-Indiana-Wisconsin, metropolitan area.

Economic Policy Institute 174



Table 1

Estimated effects of the Kroger-Albertsons merger on
grocery store workers

Metropolitan areas affected

Grocery store workers affected 746,000

Annual grocery store worker wages ($)

Annual wage losses ($) $334,020,000
Annual wage losses (percent) 1.3%
Annual wage losses per worker ($) $450

$26,331,983,000

Notes: Total number of metropolitan areas, grocery store workers, and annual wage bill from 2022
Q1-2022 Q3 Quarterly Census of Employment and Wages and Kroger and Albertsons store locations,

where grocery store workers are defined as NAICS 4451. Wage losses calculated as described in the text,

from estimated concentration changes due to the merger, assuming a -0.04 elasticity of wages with
respect to concentration.

Source: Author's analysis of Bureau of Labor Statistics Quarterly Census of Employment and Wages

(QCEW) data series.
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Table2  Grocery store wage losses for the 10 largest metropolitan

areas
Annual wage Affected grocery store

Metropolitan area loss workers
Los Angeles-Long Beach-Anaheim, CA $51,398,000 107,965
Chicago-Naperville-Elgin, IL-IN-WI $31,802,000 77,010
Washington-Arlington-Alexandria, $27,027,000 59,947
DC-VA-MD-WV

Houston-The Woodlands-Sugar Land, TX $24,090,000 62,967
San Francisco-Oakland-Hayward, CA $23,370,000 41,978
Dallas-Fort Worth-Arlington, TX $21,800,000 53,001
Seattle-Tacoma-Bellevue, WA $16,781,000 33,069
Riverside-San Bernardino-Ontario, CA $15,411,000 33,975
Phoenix-Mesa-Scottsdale, AZ $13,926,000 33,069
San Diego-Carlsbad, CA $12,437,000 27,029

Notes: Metropolitan areas, grocery store workers, and annual wage bill from 2022 Q1-2022 Q3 Quarterly

Census of Employment and Wages and Kroger and Albertsons store locations, where grocery store
workers are defined as NAICS 4451. Wage losses in this table assume a 1.3% annual wage loss, the
average calculated in the text for all metropolitan areas with concentration changes.

Source: Author's analysis of Bureau of Labor Statistics Quarterly Census of Employment and Wages
(QCEW) data series.
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The effects described above represent average losses, and some individual workers may
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experience larger or smaller wage declines. In particular, the losses may be reduced in
labor markets where workers have more bargaining power. Benmelech, Bergman and Kim
(2022), in the case of manufacturing, and Prager and Schmitt (2021), in the case of hospital
workers, show that the negative wage effects of employer concentration are larger in
areas where union density is below average or right-to-work laws reduce unions’
bargaining power. For example, union coverage rates in the grocery store industry are
only 8% in the South, but 20% in the Northeast.

As wage declines entail significant losses for grocery store workers, they simultaneously
represent sizable parts of Kroger and Albertsons’ bottom lines. Some reports estimate
total employment at Kroger and Albertsons to be about 710,000 workers, about one
quarter of the total 2.8 million employees in the grocery store industry.'® Accordingly, a
reasonable expectation for wage losses for employees at Kroger and Albertsons is one
quarter of the $334 million, or about $84 million. Since Kroger’s profits were $2.3 billion
and Albertsons profits were $1.5 billion in 2022, the merger-induced decline in grocery
store worker wages is equivalent to about a 2% increase in Kroger and Albertsons’
profits." Because grocery profits were relatively high in 2022, the wage reductions would
represent an even higher share of “normal” pre-pandemic profits. The wage losses also
represent a significant windfall for company executives: Wage losses for workers at Kroger
and Albertsons are about three times the size of the total CEO compensation of the two

companies.’?

Coneclusion

The Kroger and Albertsons merger will reduce the number of outside employment options
available to workers and place downward pressure on grocery store workers’ wages.
Based on existing empirical research showing the labor market effects of employer
concentration, we find that the merger will permanently reduce the wages of 776,000
grocery store workers. Their annual earnings will fall by $334 million—about a $450 loss in
annual wages per worker. If unionization rates were significantly higher in areas affected
by the merger, union contracts and bargaining power could mitigate some of these losses.

Notes

1. For rankings, see Selyukh 2022.

2. For example, see Azar et al. 2020; Azar, Marinescu, and Steinbaum 2022; Benmelech, Bergman,
and Kim 2022; Prager and Schmitt 2021; Qiu and Sojourner 2022; and Rinz 2022.

3. Although this analysis uses metropolitan areas to define the geographic boundaries of labor
markets, using commuting zones obtains a similar percent change in wages: Wages fall by 1.3%
using metropolitan areas and by 1.1% using commuting zones. We use the 4-digit NAICS
aggregation level to define the grocery store industry because 4-digit NAICS industry groups
underlie the analysis in Rinz 2022.

4. See Appendix Figure C14 in Rinz 2022.
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5. See Figure 2 in Zeballos, Dong, and Islamaj 2023.

6. See U.S. Department of Justice 2018. Our analysis assumes a latent concentration level of
0.15—the midpoint of the average range 0.1to 0.2 described in the text—yielding an estimated
annual wage loss of $334 million. If we chose a different latent concentration level between 0.1
and 0.2, our estimated annual wage loss would lie between $250 million and $501 million.

7. The data on store locations, store square footage, and store employment was provided by
analysts at the United Food and Commercial Workers International Union. For 153 stores for which
we have both employment and square footage data, we regress log of employment on the log of
square feet and log of QCEW employment per establishment and the interaction of the latter two
terms. The fitted model has an R-squared value of 0.31. We use this model to predict employment
at all Kroger and Albertsons stores.

8. While there are closer to 5,000 total Kroger and Albertsons stores, we examine only 3,770 stores
because: (1) Some stores are in lower population regions that are not classified as metropolitan
areas; (2) some stores are in areas for which area-wide grocery store employment and earnings
data is suppressed in the QCEW; and (3) some stores we lack the square footage data used to
estimate store-level employment. If additional data for these stores were available, they would
mechanically raise the estimated increase in concentration and therefore increase the magnitude
of associated wage losses.

9. The mean elasticity of wages with respect to HHI in Table 4 of Rinz 2022, columns 1and 3, is
-0.04.

10. See Selyukh 2022.
11. See Kroger Corporate 2023 and Albertsons Corporations 2023.

12. Kroger CEO compensation in 2021 was about $18 million, and Albertsons CEO compensation in
2021 was about $8.6 million. See Coolidge 2022 and Exec Pay 2021.
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PRESS RELEASES

America’s Largest Union of Essential
Grocery Workers Announces
Opposition to Kroger and
Albertsons Merger

May 5, 2023

UFCW Members Vote to Unanimously Oppose the Proposed Merger
Between Kroger and Albertsons at International Convention

WASHINGTON, DC - The United Food and Commercial Workers International Union (UFCW) officially
announced that delegates, representing its 1.3 million members, unanimously voted to officially oppose
mergers, including the Kroger and Albertsons merger, that pose a threat to essential workers, their

families, and the communities they serve.

UFCW International President Marc Perrone said:

“For months, the UFCW has called for transparency,
engaged independent experts, and assessed the publicly
available information on this proposed merger to
determine the widespread impact it will have on our
members and the communities they serve.

“At our 9th Regular Convention, hundreds of UFCW
delegates representing our entire union from around the
country came together to unanimously declare: mergers
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“Given the lack of transparency, and the impact a merger
between two of the largest supermarket companies could
have on essential workers - and the communities and
customers they serve - the UFCW stands united in its
opposition to the proposed Kroger and Albertsons
merger.’

HHH

The UFCW is the largest private sector union in the United States. UFCW International represents 1.3
million professionals and their families in healthcare, grocery stores, meatpacking, food processing,
retail shops and other industries. Our members serve our communities in all 50 states, Canada and

Puerto Rico. Learn more about the UFCW atufcw.org.
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Grocery (321)
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Press Releases (988)
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About Resources for local Members Follow UFCW
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About UFCW Find your local union E]l Facebook
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Sharepoint work
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TEAMSTERS OPPOSE KROGER-
ALBERTSONS MERGER

NEWS PROVIDED BY
International Brotherhood of Teamsters —
12 Jun, 2023,18:14 ET

Companies Fail to Deliver on Union Demands

WASHINGTON, June 12, 2023 /PRNewswire/ -- The International Brotherhood of Teamsters is
formally opposing the merger of The Kroger Company (NYSE: KR) and Albertsons Companies,
Inc. (NYSE: ACI) currently under review at the Federal Trade Commission. The Teamsters
represent more than 22,000 members across both companies' stores, distribution centers,

and manufacturing plants nationwide.

"Kroger and Albertsons management likes to talk the talk on job security when they're sitting
in front of Congress but talk means little when it comes protecting our members," said
Teamsters General President Sean M. O'Brien. "We expected better from these two longtime
Teamster employers. Clearly, they are more interested in guaranteeing big payouts for

Mmanagement.”

The decision to oppose the proposed merger comes after months of discussions with both

Kroger and Albertsons to protect the most basic interests of Teamsters employed by&he
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companies.

"In our discussions with Kroger and Albertsons, we made clear that our members need more
than vague promises about their future," said Tom Erickson, Teamsters International Vice
President and Director of the Teamsters Warehouse Division. "If either company were truly
sincere about protecting our members, they would agree to recognize our existing union
contracts, or agree to successorship language for any of our member units sold to third
parties, once the merger is complete. Instead of finding a path to ensure our members
succeed in lockstep with the companies, Kroger and Albertsons apparently want to go down

this road alone."

Founded in 1903, the International Brotherhood of Teamsters represents 1.2 million
hardworking people in the U.S., Canada, and Puerto Rico. Visit Teamster.org for more
information. Follow us on Twitter @Teamsters and "like" us on Facebook at

Facebook.com/teamsters.

Contact:
Daniel Moskowitz, (770) 262-4971

dmoskowitz@teamster.org

SOURCE International Brotherhood of Teamsters

182

2 of 3 . B 9222023, 3:01 PM


https://c212.net/c/link/?t=0&l=en&o=3890994-1&h=759393761&u=http%3A%2F%2Fwww.teamster.org%2F&a=Teamster.org
https://c212.net/c/link/?t=0&l=en&o=3890994-1&h=759393761&u=http%3A%2F%2Fwww.teamster.org%2F&a=Teamster.org
https://c212.net/c/link/?t=0&l=en&o=3890994-1&h=2249370818&u=http%3A%2F%2Fwww.facebook.com%2Fteamsters&a=Facebook.com%2Fteamsters
https://c212.net/c/link/?t=0&l=en&o=3890994-1&h=2249370818&u=http%3A%2F%2Fwww.facebook.com%2Fteamsters&a=Facebook.com%2Fteamsters
mailto:dmoskowitz@teamster.org
mailto:dmoskowitz@teamster.org

Stop the Merger https://www.nogrocerymerger.com/

VL ) | /&y - ';;rg, Learn More Get Involved Testimonials News Press Supporters Contact Us

STOP rne
MERGER

United to Stop the Kroger-Ribertsons Merger
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Stop the Merger

for customers
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Workers losing
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Farmers and suppliers unable

fo sell their products

https://www.nogrocerymerger.com/

“My town only has two standalone grocery stores. If one closes and we only have one option, it will be a monopoly which means this new grocery company could raise food prices
to exorbitant amounts. If the prices for essential goods go up, how are people who are lower income or middle income going to be able to survive? Many people who work at my

“This merger could have d

Michelle Freitas

United Food and Commercial Workers Local 7 member from Safeway, Gunnison, Colorado

ing parents with small children and single moms.”

kers and | would be out of a job if they wanted to close stores and my customers would struggle to get fresh food.

My store is in one of the poorer areas of the community and so many of my customers are already on food assistance. There are not a lot of grocery store options, so I don't know
what people will do if my store closes, or if they raise prices on products because of the merger. Prices have already gone through the roof, so this will completely debilitate my

2 of 7

customers. We can't let our sense of security with our jobs be ripped away and given to corporate greed.”

Kelly Kick

United Food and Commercial Workers Local 5 member from Safeway in Concord, California
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“My customers have become my family over the years. Same with my co-workers. I've seen their families grow up and create new families, their kids go off to college and get good
jobs. I’'m so afraid for my friends, my coworkers and my customers, because if this merger goes through, it will be devastating for both workers and customers, but Kroger and
Albertsons executives just don’t care.”

Judy Wood
United Food and Commercial Workers Local 324 member and
cake decorator at Albertsons, Southern California

“If the merger of Kroger and Albertsons is approved it will be harmful to thousands of workers and the communities they work and live in. Customers are already facing rising costs
of food and basic necessities. This acquisition will lead to further food price increases, store closures and will create food deserts.”

Roxana Tynan
Executive Director, LAANE
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aVOICE for working America
Local No. 1564, New Mexico
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KROGER/ALBERTSONS CASE STUDY

The Albertsons $4.0 Billion
Special Dividend
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
OFFICE OF THE ATTORNEY GENERAL

* %
ATTORNEY GENERAL
KARL A. RACINE _
Vivek Sankaran W. Rodney McMullen
Chief Executive Officer Chief Executive Officer
Albertsons Companies, Inc. The Kroger Co.
250 Parkcenter Blvd. 1014 Vine St.
Boise, ID 83706 Cincinnati, OH 45202

October 26, 2022
Dear Messrs. Sankaran and McMullen:

As the Chief Legal Officers of our States, the undersigned Attorneys General of the District of
Columbia, Arizona, California, Idaho, Illinois, and Washington State write to request that
Albertson Companies, Inc. (“Albertsons”) delay payment of its recently announced “special
dividend” of $6.85 per share until the undersigned States have completed their review of
Albertsons’ proposed merger with the grocery store chain The Kroger Co. and Kettle Merger Sub,
Inc. (collectively, “Kroger”), and the merger has closed.

Grocery stores supply daily necessities to millions of people throughout the United States and
employ hundreds of thousands of workers in communities across the country. That is why we are
dedicated to ensuring that the proposed merger of Kroger and Albertsons (the “Parties”),
announced on October 14, 2022, does not result in higher prices for consumers, suppressed wages
for workers, or other anticompetitive effects. In this period of historically above-average inflation,
purchasers of groceries have been particularly hard hit: grocery prices rose 12.2% from last
summer to this summer, which is the biggest jump in over 40 years.? The proposed merger’s
implications do not end with the consumer: the Parties” merger announcement noted that together,
Kroger and Albertsons have more than 710,000 employees in 4,996 stores across 48 states and the
District of Columbia.® Thus, if the proposed merger has anticompetitive effects, nearly every
corner of this country will feel them.

Federal and state competition laws forbid parties from entering agreements that substantially
lessen competition or unreasonably restrain trade. The Companies’ merger announcement noted
that “[a]s part of the transaction,” Albertsons would pay its stockholders of record as of October
24 a “special cash dividend of up to $4 billion” on November 7.* The payment of this special
dividend is included in Albertsons’ merger agreement with Kroger, a competitor.> The sum

1 Kroger and Albertsons Companies Announce Definitive Merger Agreement (Oct. 14, 2022), available at
https://ir.kroger.com/CorporateProfile/press-releases/press-release/2022/Kroger-and-Albertsons-Companies-
Announce-Definitive-Merger-Agreement/default.aspx (“Merger Announcement”).

2 Hamza Shaban, “Food prices are still rising. Here’s how Americans are coping,” The Washington Post (Aug. 10,
2022), available at https://www.washingtonpost.com/business/2022/08/10/food-prices-rising/.

3 See Merger Announcement.

4 See Merger Announcement.

5 See Agreement and Plan of Merger by and Among Albertsons Companies, Inc., The Kroger Co. and Kettle Merger
Sub, Inc., at 16 (Oct. 13, 2022), https://assets.website-

400 Sixth Street, N.W., Washington, DC 20001, (202) 727-3400, Fax (202) 730-0484
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involved represents approximately one third of Albertsons’ market capitalization of approximately
$11.19 billion,® and is comparable to the total of cash and cash equivalents ($3.392 billion) and
net receivables ($652 million) that Albertsons reported in its most recent 10-Q filing with the U.S.
Securities and Exchange Commission.” An agreement with Kroger that deprives Albertsons of the
cash it needs to operate competitively is economically no different than other pre-merger
agreements or actions that have limited the output or other business operations of a merging party,
leading the federal agencies to act.® Even if Albertsons plans to adhere to the legal requirement—
and the merger agreement’s commitment—that it continue to compete with Kroger during the
pendency of the merger’s review,® paying a dividend of this size will hamper its ability to
meaningfully compete with Kroger.

Moreover, regulatory approval of the merger is far from assured. The States must undertake their
review and assure themselves that competition in all relevant antitrust markets at issue is preserved.
Should any regulatory challenge to the merger succeed, or should the parties abandon the
transaction, Albertsons would have to continue to compete with other grocery stores, a goal that
its decision to enrich its shareholders to the tune of $4 billion will have made significantly more
difficult to accomplish, if not unattainable altogether.

Accordingly, the undersigned request that Albertsons cancel issuance of the special dividend and
postpone payment of any such dividend until regulatory review of the merger is complete and the
merger closes. Please advise by 5:00 pm on October 28, 2022, whether you will do so.

Sincerely,

files.com/6313a39¢3c13ed1541dc24e1/634951168ca2950849801654 Kroger-Albertsons-Companies-Merger-
Agreement.pdf (“Merger Agreement”).

6 See Yahoo! Finance, Albertsons Companies, Inc. (ACI), available at https://finance.yahoo.com/quote/ACI/ (last
visited Oct. 25, 2022).

7 Albertsons Companies, Inc., Form 10-Q for the quarterly period ended September 10, 2022, at 3,
https://www.albertsonscompanies.com/investors/financial-reports/sec-filings/sec-filings-
details/default.aspx?Filingld=16140596.

8 For instance, the Department of Justice sued several companies under Section 7A of the Clayton Act and Section 1
of the Sherman Act because they partly “prematurely transferred operational control” between them before
obtaining clearance, the consequences of which persisted after the parties had abandoned their deal in the face of
regulatory opposition. Compl., United States v. Flakeboard Am. Ltd. et al., No. 3:14-cv-4949 (N.D. Cal. Nov. 7,
2014), https://www.justice.gov/sites/default/files/opa/press-
releases/attachments/2014/11/07/flakeboard_complaint.pdf; see also Compl., United States v. Smithfield Foods, Inc.,
No. 1:10-cv-00120 (D.D.C. Jan. 21, 2010) (alleging target company “stopped exercising independent business
judgment” with respect to certain aspects of its operations), https://www.justice.gov/atr/case-
document/file/511646/download.

% See Merger Agreement, Sec. 6.1.
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KARL A. RACINE

District of Columbia Attorney General

Kol ol

ROB BONTA
California Attorney General

et

KWAME RAOUL
[llinois Attorney General

CC:

Sonia Pfaffenroth, Esqg.
George Paul, Esq.

V\/\M\(&\/"’

MARK BRNOVICH
Arizona Attorney General

ey

LAWRENCE G. WASDEN
Idaho Attorney General

BOB FERGUSON
Washington State Attorney General
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA,
400 Sixth Street N.W.
Washington, D.C. 20001,

STATE OF CALIFORNIA
300 S Spring Street, Suite 1702
Los Angeles, CA 90013, and
Case No. 1:22-cv-3357
STATE OF ILLINOIS,
100 W. Randolph St.
Chicago, IL 60601,

Plaintiffs,

V.
THE KROGER CO.
1014 Vine Street
Cincinnati, OH, 45202,
and
ALBERTSONS COMPANIES, INC.
250 E Park Center Blvd.
Boise, ID, 83706,

Defendants.

COMPLAINT FOR EQUITABLE AND INJUNCTIVE RELIEF FOR VIOLATIONS
OF SECTION ONE OF THE SHERMAN ANTITRUST ACT AND
STATE ANTITRUST LAWS

Plaintiffs, the District of Columbia (the “District”), the State of California, the State of
Illinois, and through their respective Attorneys General (collectively, “the States” or “Plaintiffs”),
bring this civil enforcement action against Defendants The Kroger Co. (“Kroger”) and Albertsons

Companies, Inc. (“Albertsons”), pursuant to their federal and statutory authority, seeking equitable
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and injunctive relief to enjoin Kroger and Albertsons from acting in concert with each other or
with any other party in restraint of trade. This includes reducing Albertsons’ ability and incentive
to compete through an agreement to use a so-called “Special Dividend,” which together with other
merger agreement provisions will strip Albertsons of its capacity to compete pending regulatory
review of its planned merger with Kroger.

INTRODUCTION

Albertsons is one of the largest supermarket chains in the country, and competes in the
District, California, and Illinois under multiple banners, most notably Safeway in the District, with
more stores there than any other supermarket chain. On October 14, 2022, Albertsons and Kroger
announced they were merging, with Kroger set to pay some $25 billion to buy Albertsons. This
merger was already destined to draw regulatory scrutiny for possible antitrust violations given the
size of the deal and the players—indeed, their merger agreement recognizes as much, and even
provides for the creation of a holding company for the hundreds of stores the parties expect to have
to divest to gain regulatory approval. But that is hardly unusual for such a “megamerger.” These
large transactions in America’s increasingly concentrated economy are understood to require time
for antitrust regulators to review all of their potential anticompetitive effects.

What is unusual is the way Defendants structured their transaction, because by the time the
merger review ends—by Defendants’ projections, they will not close until 2024—one of them may
barely be left standing. On November 7, 2022, Defendants have arranged for Albertsons to pay $4
billion, roughly all the cash it has available to compete today, to stockholders, $1.5 billion of it
from a loan it will take out. The merger agreement, now inked, limits Albertsons’ ability to seek
additional financing, and Albertsons’ low bond ratings indicate that even if it could go out and try

to raise capital, the national economic downturn will make doing so especially difficult.
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Discovery may reveal that the “Special Dividend” reflects a calculated effort to leave
Albertsons just battered enough for Defendants to argue later (to regulators or a court) that it is a
“flailing” or “failing” firm that Kroger should be allowed to acquire lest it go out of business
anyway, but still worth its hard assets and Kroger’s gain from neutralizing a competitor. But
whatever the motivation, the antitrust laws do not care: Defendants have an agreement that, as
detailed herein, will have an anticompetitive effect on competition among supermarkets in the
District of Columbia, California, and Illinois, and that is sufficient basis for this Court to stop the
Special Dividend from being paid, and protect consumers and workers in all the States.

PARTIES

1. Plaintiff District of Columbia, a municipal corporation empowered to sue and be sued, is
the local government for the territory constituting the permanent seat of the government of the
United States. The District is represented by and through its chief legal officer, the Attorney
General for the District of Columbia. The Attorney General has general charge and conduct of all
legal business of the District and all suits initiated by and against the District, and is responsible
for upholding the public interest. D.C. Code § 1-301.81(a)(1).

2. Plaintiff State of California is a sovereign state. Rob Bonta is the Attorney General of the
State of California, the chief legal officer for the state, and brings this action on behalf of the people
of the State of California to protect the State and its residents from Defendants’ anticompetitive
business practices. Cal. Const., art. V, § 13.

3. Plaintiff State of Illinois is a sovereign state. Kwame Raoul is the Attorney General of the
State of Illinois, the chief legal officer for the state, and brings this action on behalf of the people
of the State of Illinois to protect the State and its residents from Defendants’ anticompetitive

business practices. 740 ILCS 10/7.
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4. Defendant Kroger is a publicly traded for-profit corporation, incorporated under the laws
of Delaware, and headquartered in Cincinnati, Ohio. Kroger owns and operates over 2,700 grocery
stores under different brand names across the United States, as well as over 2,200 pharmacies and
1,600 fuel centers. Among the brands Kroger operates are Kroger, King Soopers, and, in the
District of Columbia, Harris Teeter.

5. Defendant Albertsons is a publicly traded for-profit corporation, incorporated under the
laws of Delaware, and headquartered in Boise, Idaho. Albertsons operates over 1,800 grocery
stores under different brand names across the United States, as well as over 1,700 pharmacies, and
over 400 fuel centers. Among the brands Albertsons operates in the District, California, and Illinois
are Albertsons, Vons, and, in the District of Columbia, Safeway.

JURISDICTION

6. This Court has subject matter jurisdiction over this case pursuant to 15 U.S.C. §§ 4 and 26
and 28 U.S.C. §§ 1331 and 1337.
7. This Court has personal jurisdiction over Kroger, and venue is proper in this Court under
15 U.S.C. § 22 and 28 U.S.C. §1391 because Kroger transacts business and is found within this
District.
8. This Court has personal jurisdiction over Albertsons, and venue is proper in this Court
under 15 U.S.C. § 22 and 28 U.S.C. §1391 because Albertsons transacts business and is found

within this District.
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FACTUAL ALLEGATIONS

I Albertsons, Under the Safeway Banner, Competes Against Kroger’s Harris
Teeter and Others in the District, and Against Kroger Under Various Banners in
California and Illinois.

9. Competition in groceries is unlike competition in most other goods and services. Food is
one of humanity’s few true necessities. Supermarkets give local residents access to fresh fruits and
vegetables, and other grocery products, often competing against each other to provide the best
value and service, and offering good, often union, jobs to workers.

10. Researchers have written extensively about the problem of “food deserts”—areas that by
being more than a mere half mile from a grocery store or supermarket, together with low rates of
car access and high poverty rates, merit policymakers’ special attention because of their dire
welfare implications for people living in them.

11. Accessibility of supermarkets on foot or by public transit for many of our neighborhoods
and consumers is critical for the District’s communities’ health as a whole, as well as those of
California and Illinois. Access to adequate high-quality food and grocery stores is already an issue
for some communities in California. For example, South Los Angeles is a food desert that has
very limited access to fresh food and grocery stores. Some communities in Illinois, especially on
the City of Chicago’s east and south sides, are also food deserts, which severely lack access to
fresh groceries.

12. The importance of the products supermarkets sell and the service and innovation they
provide to District, California, and Illinois residents mean that any material reduction in a
supermarket competitor’s ability to compete can harm those residents in ways that are far from

hypothetical. Prices can go up, and promotions can decrease, and that translates directly into the
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quantity and quality of food families can put on their tables. Staffing can also decrease, leading to
worse service for consumers and worse conditions for District, California, and Illinois workers.

13. Albertsons, under the Safeway banner, has more locations than any other grocery store in
the District of Columbia.

14. Safeway competes with other supermarkets for consumers’ dollars. For example, when
Harris Teeter had a supermarket on Potomac Avenue in Southeast DC, in August 2020 Safeway
renovated and expanded its Safeway supermarket on 14" Street Southeast less than half a mile
away, after which the Harris Teeter closed in January of 2022.

15. Defendants also compete in Northwest DC’s Adams Morgan neighborhood, where Harris
Teeter operates a supermarket on Kalorama Road, a mere third of a mile from the Columbia Road
Safeway.

16. District residents rely on Safeway for fresh food at affordable prices to feed themselves
and their families.

17. Each of Safeway’s thirteen locations in the District runs weekly circular ads, among other
promotions, to win residents’ supermarket dollars.

IL. Albertsons Currently Has Significant Liquidity, Which Is Critical Given Current

Market Conditions and Albertsons’ Creditworthiness.

18. Capital is the lifeblood of business operations. Businesses need access to capital to compete
in the marketplace, whether through promotional campaigns, geographic expansion, improvement
of existing services, or increasing wages to attract and retain workers.

19. Capital markets are generally efficient, meaning the market is informed about which

investments are likely to bring in a favorable return, and those investments will generally be able
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to attract the capital they need. Certain companies may face different limitations on their access to
capital, however, depending on prevailing economic conditions.

20. During economic downturn, economic research shows, companies with lower bond ratings
are likely to have greater difficulty accessing capital affordably, if they can at all.

21. The United States has entered a period of economic downturn. Economists generally define
a recession as “a significant decline in economic activity that is spread across the economy and
that lasts more than a few months.” Many economists, economic forecasters, and investors expect
the United States economy to enter a recession in the coming months, other believe we are already
in one.

22. Companies with lower than investment-grade bond ratings by large rating agencies like
Moody’ and Standard & Poor’s tend to elect to have more cash on hand to ensure adequate liquidity
and their ability to meet needs for capital, knowing they will have a harder time accessing capital
than issuers of investment-grade bonds.

23. Albertsons’ Moody’s rating is Ba2, and its S&P rating is BB, which is in both cases below
investment grade.

24. Albertsons currently has a market capitalization of approximately $11 billion, and reported
$3.392 billion in cash, based on its most recent U.S. Securities and Exchange Commission (“SEC”)
10-Q filing, as well as $652 million in net receivables. Net receivables are defined as money
Albertsons is owed less whatever it expects it is owed but will never be paid.

25. Albertsons’ 2022 SEC filings indicate its liquidity needs annually are approximately $6

billion.
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III. Kroger and Albertsons Agree to Merge

26. On October 13, 2022, Albertsons and Kroger (collectively, “Defendants”), who are the two
largest competitors in the sale of groceries nationally, and the first and third largest (respectively)
in the District of Columbia, entered into an “Agreement and Plan of Merger By and Among
Albertson Companies, Inc., The Kroger Co., And Kettle Merger Sub, Inc.” (“Merger Agreement”).

27. This Merger Agreement is the final and complete agreement between Defendants to
consummate a merger that they had contemplated and negotiated since at least June of 2022.

28. Included in this Merger Agreement is Albertsons’ commitment to issue a “Pre-Closing
Dividend” (the “Special Dividend”), which the Merger Agreement defines as “one or more special
cash dividends payable to holders of [Albertsons] Common Stock, [Albertsons] Preferred Stock
and, by way of dividend equivalent rights, [ Albertsons] Equity Awards, as applicable, in an amount
not to exceed with respect to all such special cash dividends $4,000,000,000 in the aggregate.”

29. As of October 28, 2022, nearly 30% of all Albertsons shares were held by Cerberus Capital
Management, L.P., a private equity firm that is the largest holder of Albertsons stock and maintains
a non-voting member of the board of directors of Albertsons.

30. In press releases, and in company 8-Ks filed with the U.S. Securities and Exchange
Commission announcing the Merger Agreement, Defendants announced the Special Dividend, and
stated that it would be paid on November 7, 2022, to record holders of Albertsons stock as of
October 24, 2022.

31. Thus, Albertsons intends to pay the Special Dividend before regulatory review of
Defendants’ merger is complete.

32. The Special Dividend is the result of an agreement between Albertsons and Kroger. It was

specifically negotiated between Defendants as part of the Merger Agreement.
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IV.  Payment of the Dividend Would Upset the Status Quo and Infect Review of a
Merger that May Harm District Consumers and Workers.

35. This Special Dividend is over 57 times the size of Albertsons’ usual dividends. A giveaway
like this could raise concerns in numerous situations, but especially for a merger of this size in an
industry like supermarkets.

36. Supermarkets are already a consolidated industry in the United States. Albertsons and
Kroger are two of its largest players and historically fierce competitors in the District, California,
Illinois, and numerous States. As described above, Kroger and Albertsons have competed against
each other. In the Northeast, the proposed merger halts Defendants’ advances on each other’s

territory at roughly where the four quadrants of the District of Columbia meet.
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Source: Creditntell Report
Legend: Kroger stores in blue; Albertsons stores in red.

37. Defendants claim their transaction unites “complementary” companies, but even their own
map of store locations makes clear their competitive overlap in properly defined relevant antitrust

markets in California, Illinois, and elsewhere:
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Source: krogeralbertsons.com
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38. Defendants recognize that their transaction will require extensive antitrust review by
regulators and have provided for divestiture of hundreds of stores in their Merger Agreement, via
a holding company, to address antitrust concerns.

39. The nationwide implications of the transaction deserve the fulsome analysis the Special
Dividend threatens to upend. In the District, California, and Illinois, because of the essential and
constant need for food, even a short-term reduction in competition in the urban neighborhoods,
especially those where Kroger and Albertsons compete—at Harris Teeter and Safeway in the
District, for example—can result in higher prices and reductions in quality that can significantly
harm consumers’ pocketbooks and their health.

40. The Federal Trade Commission and the U.S. Department of Justice often use market
concentration (determined by market share) as a guide for determining whether a firm will have
market power and thus have the ability and economic incentive to substantially reduce competition
in a properly defined relevant antitrust market post-merger.

41. While the immediacy with which Albertsons intends to pay the Special Dividend makes a
complete analysis of current market shares impossible at the filing of this Complaint, based on
publicly available data from 2021 on supermarkets competing in the District, the District
preliminarily estimates that Albertsons had an 19.4% share and Kroger a 13.9% share within the

District of Columbia:
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Source: Washington Business Journal, Largest Grocery Retailers in Greater D.C.—
Ranked by Metro-area grocery sales 2021, Aug. 26, 2022.

42. The proposed transaction would leave two large entities—Kroger and Giant—controlling

most of the market:
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Source: Washington Business Journal, Largest Grocery Retailers in Greater D.C.—
Ranked by Metro-area grocery sales 2021, Aug. 26, 2022.

43. These shares are District-wide, and the local nature of supermarket competition means that
Defendants’ market shares and overall market concentration are likely substantially higher in areas
within the District.

44. To determine a merger’s effect on market concentration, the federal agencies usually use
the Herfindahl-Hirschman Index (HHI), which is calculated by summing the squares of the
individual market shares of all participants.

45. The Horizontal Merger Guidelines, published by the two agencies and regularly cited by
courts reviewing merger challenges, consider a post-merger HHI of over 2500, with a merger-
related increase in HHI of more than 100 points, to presumptively create or enhance market power,

demanding close scrutiny. See United States v. Phila. Nat’l Bank, 374 U.S. 321 (1963).
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46. The 2021 data available to the District indicate that this proposed Merger would lead to a
post-merger HHI of 2524, an increase of 541 from the pre-merger HHI of 1983, in the District of
Columbia.

47. Not all supermarkets are adequate substitutes in the eyes of all consumers, however. For
example, Wegmans may have a significant market share if one looks at District-wide shares
(which, as detailed herein, likely understate concentration in smaller relevant geographic markets),
but there is only one Wegmans in the District, and it is in American University Park, a
neighborhood without meaningful Metro access. Thus, Wegmans will not meaningfully discipline
a post-merger price increase by Kroger in the Adams Morgan Harris Teeter or the Adams Morgan
Safeway, assuming it even keeps both open. Similarly, Albertsons’ pre-merger share District-wide
likely understates its market power now because many District residents have fewer meaningful
substitutes to which they could turn today or while the merger is reviewed.

48. Additionally, District residents depend on employment by these companies. The reduced
need for employees and suppressed wages from reduced competition for labor by these employers
following a merger would also constitute a significant competitive harm. The speed at which
Albertsons has decided to complete payment of this Special Dividend has rendered impossible any
meaningful review, but organizations knowledgeable about labor conditions, including the UFCW
Local 400 (which represents Safeway workers in the District), have raised substantial concerns
that this dividend will make it more difficult for Albertsons to compete for labor, by reducing
Albertsons’ ability to offer wage increases, pensions, or store improvements.

49. Albertsons’ current contribution to the prevailing competitive dynamic among District
supermarkets is, as shown by its market presence, and the jobs it provides, critical. That, together

with the fact that the proposed merger increases market concentration to presumptively
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anticompetitive levels under at least one defined relevant antitrust market, demonstrates that this
merger demands deliberate scrutiny from enforcers.

50. These facts also highlight the risk of anticompetitive effects should Albertsons’
competitiveness be compromised in any way during the merger’s review, regardless of whether
the merger (a) closes, or (b) does not close, but the Special Dividend leaves Albertsons a distinct
but weakened competitor.

51. Furthermore, Defendants currently operate competing banners with strong presences in
numerous other States. In Illinois, for example, publicly available information indicates the
Defendants’ combined share of supermarket sales totaled about 64% in September 2022.

52. September data tracking visit share of Illinois grocery list Albertsons’ banner, Jewel-Osco,
as having the highest visit share in Illinois.

53. In California, Kroger owns and operates approximately 214 stores under the Ralphs banner
and an additional 19 under Food 4 Less. A majority of these stores are located in Southern
California. The Albertsons Company operates approximately 579 grocery stores in California: 125
stores under the Albertsons banner, along with 26 Pavilion, 243 Safeway, and 185 Vons stores.

54. The Special Dividend payment also affects employees in California. Kroger has
approximately 26,687 employees in California. On information and belief, there are
approximately 21,000 Albertsons-connected employees in California.

55. The Special Dividend risks seriously hindering Albertsons’ ability to compete with Kroger
and other supermarkets in these and other States during the merger review and interfering with the
merger review process. Thus, the Court should enjoin the payment of the dividend until the
District, California, Illinois, and others can complete their full review of the merger and determine

whether combining Kroger and Albertsons would violate the antitrust laws.
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V. The Agreement to Pay the Special Dividend Will Hamstring Albertsons.

56. The agreement between horizontal competitors Kroger and Albertsons for the latter to pay
the Special Dividend will weaken one of the top supermarket competitors in each of the Plaintiff
States by removing substantially all of the cash it needs to operate competitively, and saddling it
with $1.5 billion in new debt just to pay off Albertsons’ stockholders. The agreement’s likely effect
will be to restrict Albertsons’ ability to compete on pricing and service, by severely limiting its
liquid assets and depriving it of the cash needed for competition, at a time when it will face unusual

difficulty accessing capital.

57. Prior experience certainly suggests as much: _
_this type of transaction is the merger, announced in 2020, of Lockheed

Martin and Aerojet Rocketdyne. There, Lockheed agreed to pay $5 billion, at $56 per share.
Aerojet announced with the merger a $5 per share special dividend that would discount the cash
price Lockheed would make, and would occur three months from the date of announcement
(providing much more time than the 3 weeks here). In 2022, more than a year after the merger was
announced, the FTC moved to block that merger, and Lockheed announced the termination of the
merger. Aerojet’s share price has yet to recover to the price it traded at when the merger was
announced, its private equity shareholders’ struggle to recoup costs left Aerojet less competitive
after the merger was called off, and today it seeks a new acquirer.

58. As the above example demonstrates, in the rare instances where this dividend structure is
used, it may well lead to a company that is less able to compete.

59. Albertsons plans to fund the agreed-upon Special Dividend by using $2.5 billion in cash

and taking on $1.5 billion in new debt.
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60. This payment would eliminate more than half of Albertsons’ cash and cash equivalents.
Both in ordinary course documents and in its most recent 10-Q filing, Albertsons claims $3.392
billion in cash and cash equivalents the Special Dividend would reduce that available liquidity to
only $0.892 billion. It would increase Albertson’s net debt from $4.54 billion to $8.54 billion.

61. A lack of cash will hamper Albertsons’ ability to compete in the short term. Albertsons
will be unable to respond effectively to shifts in the market through promotions and advertising
more generally, have less available cash to pay employee wages and benefits to retain staffing, and
be unable to make necessary investments into their stores, or heavily disincentivized from doing

SO.

gy

63. Even without taking on new debt for necessary repairs, incurring $1.5 billion in new debt
to pay the Special Dividend will nearly double Albertsons’ leverage ratio. This increase in leverage
will lessen Albertson’s ability to obtain more capital and make that capital more expensive, thereby
hindering its operations and ability to compete.

64. The Merger Agreement’s terms additionally heavily limit Albertsons’ ability and incentive

to make up for this lost cash through new financing.
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65. The Merger Agreement generally prohibits Albertsons from incurring additional
indebtedness and makes any exceptions subject to “the ordinary course of business consistent with
past practice.”

66. Payment of the Special Dividend is not part of Albertsons’ “ordinary course of business.”

67. Payment of the Special Dividend is not consistent—and, as detailed above, orders of
magnitude greater than—Albertsons’ past practice with respect to payments to stockholders.

68. Under Defendants’ Merger Agreement, even refinancing existing debt, where the principal
is over $100 million, requires Albertsons to “reasonably consult[]” Kroger, supposedly its
independent competitor, first.

69. Albertsons will be particularly ill-suited to seek debt financing while antitrust regulators
review the merger, both because of the restrictions Defendants agreed to in the Merger Agreement
and because Albertsons’ bond ratings are below investment grade. Based on Albertsons’ bond
rating, given the current economic downturn, it will have a harder time raising capital than other
companies.

70. The Special Dividend would thus reduce Albertsons’ ability to compete effectively with
Kroger pending the review of the Merger Agreement and leave Albertsons a weaker competitor
should the merger ultimately be blocked by regulators.

71. Even if Albertsons can recuperate this cash through the conduct of its business, money
spent replenishing the amount of cash and cash equivalents and paying down principle on debt is
money not spent on necessary improvements, pensions, and wages, while Albertson’s competitors
will remain able to make these same necessary expenditures.

72. Albertsons’ reduced competitiveness will have market-wide effects. In general, economic

empirical research shows that when a supermarket chain becomes significantly more leveraged, it
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weakens competition among supermarket incumbents. Competition lessens across the board
because competitors know that the leveraged company will have fewer resources with which to
compete, and can therefore reliably pursue less “tough” competition. That is not surprising,
because researchers have also found that the food retail sector has characteristics that may threaten
competition, such as entry barriers, price-discrimination, collusion, and market division between
competitors. Economic research also supports the proposition that increased food retailer
concentration increases prices.

VI.  The Relevant Product Markets

73. The relevant line of commerce in this action is no broader than the retail sale of food and
other grocery products in supermarkets.

74. “Supermarket” means any full-line retail grocery store that enables customers to purchase
substantially all of their weekly food and grocery shopping requirements in a single shopping visit,
typically with at least 10,000 square feet of selling space devoted to providing offerings across
many of at least the following product categories: bread and baked goods; dairy products;
refrigerated food and beverage products; frozen food and beverage products; fresh and prepared
meats and poultry; fresh fruits and vegetables; shelf-stable food and beverage products, including
canned, jarred, bottled, boxed, and other types of packaged products; staple foodstuffs, which may
include salt, sugar, flour, sauces, spices, coffee, tea, and other staples; other grocery products,
including nonfood items such as soaps, detergents, paper goods, other household products, and
health and beauty aids; pharmaceutical products and pharmacy services (where provided); and, to
the extent permitted by law, wine, beer, and/or distilled spirits.

75. Supermarkets provide a distinct set of products and services and offer consumers

convenient one-stop shopping for food and grocery products. Supermarkets typically carry more
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than 10,000 different items, typically referred to as stock-keeping units (SKUs), as well as a deep
inventory of those items.

76. Supermarkets compete primarily with other supermarkets that provide one-stop shopping
opportunities for food and grocery products. Supermarkets base their food and grocery prices
primarily on the prices of food and grocery products sold at other nearby competing supermarkets.
Supermarkets do not regularly conduct price checks of food and grocery products sold at other
types of stores and do not typically set or change their food or grocery prices in response to prices
at other types of stores.

77. Although retail stores other than supermarkets may also sell food and grocery products,
these types of stores—including convenience stores, specialty food stores, limited assortment
stores, hard-discounters, and club stores—do not, individually or collectively, provide sufficient
competition to effectively constrain prices at supermarkets. These retail stores do not offer a
supermarket’s distinct set of products and services that provide consumers with the convenience
of one-stop shopping for food and grocery products. The vast majority of consumers shopping for
food and grocery products at supermarkets are not likely to start shopping at other types of stores,
or significantly increase grocery purchases at other types of stores, in response to a small but
significant price increase by supermarkets.

VII. The Relevant Geographic Markets

78. Discovery will permit Plaintiffs to fully define the metes and bounds of relevant geographic
markets in this case. In the District of Columbia, the relevant geographic market is no larger than

the District, and smaller relevant geographic markets likely exist within the District.
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79. Consumers shopping at supermarkets are motivated by convenience and, as a result,
competition for supermarkets is local in nature. Generally, the overwhelming majority of
consumers’ grocery shopping occurs at stores located very close to where they live or work.

80. In the District of Columbia specifically, many consumers are further limited in the distance
they will travel to shop at a supermarket by access to public transportation, with some wards in the
city having only one or two stores.

81. In response to a small but significant nontransitory increase in supermarket prices in the
District of Columbia, consumers would not shift their grocery purchases to supermarkets outside
the District of Columbia sufficiently to defeat the increase in prices. And in response to a small
but significant nontransitory increase in supermarket prices in smaller areas within the District of
Columbia that appropriate regulatory review will define, consumers would not shift their grocery
purchases to supermarkets outside those smaller areas.

82. Consumers shopping at supermarkets are motivated by convenience and, as a result,
competition for supermarkets is local in nature. In Illinois, many Chicago residents lack cars and
must travel to grocery stores by walking or public transit, preventing them from traveling outside
the community areas in which they work or live to shop at alternative grocery stores. Thus, the
overwhelming majority of consumers’ grocery shopping occurs at stores located very close to
where they live or work.

83. Lack of broadband access may also limit the options available for some Chicago residents
to shop at grocery stores via online grocery delivery services.

84. The relevant geographic markets in Illinois may include areas no larger than properly-
defined neighborhoods or ward-based markets, or submarkets in Chicago, and additional urban,

suburban, exurban or rural markets throughout the State.
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85. The relevant geographic markets in California may include areas no larger than city and
suburb markets, where many residents shop within a half mile or mile of where they live or drive
short distances, although relevant geographic markets may be larger in more sparsely populated or
rural areas.

VIII. Anticompetitive Effects

86. The Merger Agreement, and specifically the payment of the Special Dividend together with
other terms limiting Albertson’s ability to finance its operations, will significantly reduce
Albertsons’ ability to compete during the pendency of regulatory review of the merger, and
possibly beyond. By stripping Albertsons of necessary cash at a time when its deteriorating bond
ratings will make access to capital harder for Albertsons, this agreement between Kroger and
Albertsons curtails Albertsons’ ability to compete on price, services, other quality metrics, and
innovation. Because it increases Albertsons’ leverage, empirical economics suggests this reduction
in Albertsons’ competitiveness will reduce the intensity of price competition market-wide.

87. As a result of this reduced competition, District of Columbia, California, and Illinois
residents likely will pay more for their groceries, and enjoy fewer promotions, worse service, and
fewer quality-improving investments than they would but for Defendants’ agreement to pay the
Special Dividend.

88. Albertsons’ inability to invest in its stores and its workforce also likely will harm workers
in the States, who will experience lower wage growth and worse working conditions than they

would but for Defendants’ agreement to pay the Special Dividend.
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COUNTI

(Against All Defendants for violation of Section 1 of the Sherman Act, 15 U.S.C.§ 1)

89. The allegations contained in paragraphs 1 through 88 are realleged as though fully restated
herein.

90. The federal antitrust statutes empower the Attorneys General of the States of California
and Illinois, and the District of Columbia, to bring suit as parens patriae to protect the public
interest and the interests of their citizens. 15 U.S.C. § 1 and §15c.

91. The Parties agreement to issue the Special Dividend on November 7, 2022, will lead to a
reduction in output and by Albertsons and render Albertsons less able to compete effectively with
other supermarkets, including Kroger owned and operated supermarkets.

92. The Special Dividend will be issued pursuant to an agreement between the horizontal
competitors of Kroger and Albertsons, and will therefore restrain trade in violation of 15 U.S.C.
§ 1.

93. Entry into the relevant markets would not be timely, likely, or sufficient in magnitude to
prevent or deter the likely anticompetitive effects of the merger. Significant entry barriers include
the time and costs associated with conducting necessary market research, selecting an appropriate
location for a supermarket, obtaining necessary permits and approvals, constructing a new
supermarket or converting an existing structure to a supermarket, and generating sufficient sales
to have a meaningful impact on the market.

94. Defendants did not devise their strategy of using the Merger Agreement as a conduit for
payment of the Special Dividend for any procompetitive purpose. Nor does the payment of the
Special Dividend in the context of the merger have any procompetitive effects. Any arguable

benefits of the Special Dividend are outweighed by their actual and likely anticompetitive effects.
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COUNT 1T

(Against All Defendants for Violations of D.C. Code § 28-4502)

95. The allegations set forth in paragraphs 1 through 94 are realleged as though fully restated
herein.

96. D.C. Code §§ 284502 and 28-4507 empower the Attorney General of the District of
Columbia bring suit to protect the public interest and the interests of the citizens of the District.

97.D.C. Code § 28-4515 provides that courts should interpret the District of Columbia
Antitrust Act in harmony with similar federal antitrust statutes.

98. The Special Dividend will be issued pursuant to an agreement between the horizontal
competitors of Kroger and Albertsons, and will therefore restrain trade in violation of D.C. Code
§ 28-4502.

99. Entry into the relevant product markets in the District of Columbia would not be timely,
likely, or sufficient in magnitude to prevent or deter the likely anticompetitive effects of the
merger. Significant entry barriers include the time and costs associated with conducting necessary
market research, selecting an appropriate location for a supermarket, obtaining necessary permits
and approvals, constructing a new supermarket or converting an existing structure to a
supermarket, and generating sufficient sales to have a meaningful impact on the market.

100. Defendants did not devise their strategy of using the Merger Agreement as a conduit
for payment of the Special Dividend for any procompetitive purpose. Nor does the payment of the
Special Dividend in the context of the merger have any procompetitive effects. Any arguable

benefits of the Special Dividend are outweighed by their actual and likely anticompetitive effects.
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COUNT 111
(Against All Defendants for Violations of the Illinois Antitrust Act)

101. Plaintiffs re-allege and incorporate by reference the allegations in paragraphs 1
through 100 above.

102. The Special Dividend will be issued pursuant to an agreement between the
horizontal competitors of Kroger and Albertsons, and will therefore restrain trade in violation of
the Illinois Antitrust Act, 740 ILCS 10/3.

103. Entry into the relevant product markets in Illinois would not be timely, likely, or
sufficient in magnitude to prevent or deter the likely anticompetitive effects of the Merger.
Significant entry barriers include the time and costs associated with conducting necessary market
research, selecting an appropriate location for a supermarket, obtaining necessary permits and
approvals, constructing a new supermarket or converting an existing structure to a supermarket,
and generating sufficient sales to have a meaningful impact on the market.

104. Defendants did not devise their strategy of using the Merger Agreement as a conduit
for payment of the Special Dividend for any procompetitive purpose. The Special Dividend is not
reasonably necessary to effectuate the proposed merger or any procompetitive venture or
agreement. Nor does the payment of the Special Dividend in the context of the merger have any
procompetitive effects. Any arguable benefits of the Special Dividend are outweighed by their

actual and likely anticompetitive effects.
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PRAYER FOR RELIEF

WHEREFORE Plaintiffs request that this Court:

a) Adjudge that Defendants’ Merger Agreement, to the extent it requires payment of the Special
Dividend, violates Section 1 of the Sherman Act 15 U.S.C. § 1, D.C Code § 284502, and
Illinois Antitrust Act 740 ILCS 10/3;

b) Enjoin Defendants from issuing or causing to be issued the Special Dividend, pending
completion of antitrust regulatory review of the Merger Agreement by all Plaintiffs; and

c) Order such other relief as the Court determines to be just and proper.

Dated: November 2, 2022 Respectfully submitted,

KARL A. RACINE
Attorney General for the District of Columbia

KATHLEEN KONOPKA
Senior Advisor to the Attorney General for
Competition Policy

/s/ Adam Gitlin

ADAM GITLIN

Section Chief, Public Integrity Section
adam.gitlin@dc.gov

/s/ Geoffrey Comber
GEOFFREY COMBER
ELIZABETH ARTHUR
C.WILLIAM MARGRABE
Assistant Attorneys General
Office of the Attorney General
400 6th Street NW, Suite 10100
Washington, D.C. 20001
Telephone: (202) 735-7516
geoffrey.comber@dc.gov
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FOR PLAINTIFF STATE OF CALIFORNIA

ROB BONTA

Attorney General of California
KATHLEEN E. FOOTE

Senior Assistant Attorney General
NATALIE S. MANZO

Supervising Deputy Attorney General

/s/ Paula Lauren Gibson

PAULA LAUREN GIBSON
Deputy Attorney General

California State Bar Number 100780
300 S Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 269-6040
paula.gibson@doj.ca.gov

FOR PLAINTIFF STATE OF ILLINOIS

KWAME RAOUL
Attorney General of Illinois

/s/ Elizabeth L. Maxeiner
ELIZABETH L. MAXEINER

Bureau Chief, Antitrust

PAUL J. HARPER (attorney admission forthcoming)
Assistant Attorney General

BRIAN M. YOST

Assistant Attorney General

Office of the Illinois Attorney General
100 W. Randolph St.

Chicago, IL 60601

Telephone: (773) 590-6837
paul.harper@ilag.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA, et al.,
Plaintiffs,

V. Civil Action No. 1:22-cv-03357 (CJN)

KROGER CO,, et al.,

Defendants.

ORDER DENYING MOTION FOR TEMPORARY RESTRAINING ORDER

This matter is before the Court on Plaintiffs’ Motion for Temporary Restraining Order,
ECF Nos. 4 and 7. For the reasons stated during today’s hearing, the Court DENIES Plaintiffs’
Motion.

Accordingly, it is

ORDERED that the Motion for Temporary Restraining Order is DENIED.

DATE: November 8, 2022 wym

CARL4J. NICHOLS
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA, et al.,
Plaintiffs,

V. Civil Action No. 1:22-cv-03357 (CIN)

KROGER CO., et al.,

Defendants.

ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION

This matter is before the Court on Plaintiffs’ Motion for a Preliminary Injunction, ECF
No. 54, which seeks to block the payment of a dividend (referred to as the “Pre-Closing Dividend”)
by Defendant Albertsons to its shareholders. For the reasons stated below (and incorporating the
Court’s prior decision in this matter), the Court denies Plaintiffs’ Motion.

The Court has previously denied Plaintiffs’ request to enjoin payment of the Pre-Closing
Dividend. In particular, on November 8, 2022, based on the Parties’ written submissions and
following a hearing, the Court denied Plaintiffs’ Motion for a Temporary Restraining Order. Order
Denying Motion for Temporary Restraining Order, ECF No. 50. The Court held that Plaintiffs
had failed to demonstrate that they were likely to succeed on two elements of their Section 1 claim:
(1) that Kroger and Albertsons had entered into an “agreement” to pay the Pre-Closing Dividend,
TRO Hr’g Tr. at 66:13-69:17, and (2) that payment of the dividend would likely have
anticompetitive effects, id. at 69:18-72:20. The Court also held that Plaintiffs failed to
demonstrate irreparable harm absent a temporary restraining order. Id. at 72:21-73:5.

Plaintiffs now seek the same relief, albeit through a Motion for a Preliminary Injunction.

See Pls.” Mot. for Prelim. Inj., ECF No. 54. The standard, however, remains the same; to prevail,
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Plaintiffs must: “(1) establish a likelihood of success on the merits; (2) show irreparable harm in
the absence of preliminary relief; (3) demonstrate that the equities favor issuing an injunction; and
(4) persuade the court that an injunction is in the public interest.” See Trump v. Thompson, 20
F.4th 10, 31 (D.C. Cir. 2021) (internal quotations omitted) (alteration adopted).

Plaintiffs primarily repeat the same evidence and arguments on which they relied
previously (and which the Court held were insufficient), but they do urge the Court to “revisit[]”
its earlier decision in light of certain new evidence. See Pls.” Mot. at 2. First, as to the question
of whether Defendants agreed that Albertsons would pay the Pre-Closing Dividend, Plaintiffs
argue that their “additional investigation and review of regular course documents . . . demonstrate
that Kroger was involved in deciding both the amount and the timing of the Special Dividend and
that the Dividend would not have been paid absent the merger agreement.” Id. at 1-2; accord id.
at 4-7, 13—14. And as to harm to competition, Plaintiffs argue that new evidence “debunk([s]”
Albertsons’s contention that it will be able to tap its revolving credit facility and annual revenues
to meet its $6 billion liquidity needs. Id. at 2, 7-10.

The Court is not persuaded. With respect to Plaintiffs’ argument that Kroger and
Albertsons entered into an unlawful agreement to pay Albertsons’s shareholders the Pre-Closing
Dividend, Plaintiffs proffer nine exhibits as evidence of that agreement. See Exhibits 1-9 of Pls.’
Mot., ECF No. 54-2. The Court has already considered Exhibits 1, 3, 5, 8, and 9—which were
relied upon by Plaintiffs in support of their motion for a temporary injunction—and Plaintiffs have
failed to demonstrate that the Court’s prior analysis of those documents was incorrect. And
Exhibits 4, 6, and 7 are entirely unrelated to Kroger. See Kroger’s Opp. to Mot. for Prelim. Inj.,
ECF No. 57, at 12. That leaves Exhibit 2, which is an excerpt from Kroger’s preliminary

discussion materials about a potential acquisition of Albertsons. See Exhibit 2 to Pls.” Mot., ECF

224



Case 1:22-cv-03357-CIJN Document 69 Filed 12/13/22 Page 3 of 4

No. 54-2, at 102—-13. Those materials provide that, in February 2022, Albertsons had already
settled on issuing a special dividend, “financed via debt and cash-on-hand,” and either raising
third-party equity or “[a] potential merger with [Kroger].” See id. at 105; accord id. at 106 (“Given
current liquidity available, [Albertsons] is considering a special dividend with or without a
transaction with [Kroger].”); id. at 107 (“[ Albertsons] has communicated to [Kroger] that they plan
to move forward with a special dividend”). If anything, Exhibit 2 is more consistent with the
Court’s prior conclusion that Albertsons made a unilateral decision to issue a special dividend to
its shareholders than Plaintiffs’ contention that it agreed with Kroger to do so.

As for claimed harm to competition, Plaintiffs first argue that even if Albertsons will have
access to $3 billion in liquidity between its cash reserve and revolving credit facility, Albertsons’s
projected net income of $1.7 billion is “well shy of its remaining $3 billion in liquidity needs.”
See Pls.” Mot. at 20. But as explained by Albertsons’s President and CFO, looking to the
company’s net income rather than revenue understates the company’s liquidity, as net income
“incorporates non-cash expenses (such as depreciation and amortization . . . ) that do not impact
... liquidity” and “is calculated after payment of many of the expenses that are part of
[Albertsons’s] liquidity needs, such as pension obligations, interest payments, and operating and
finance leases.” McCollam Decl., ECF 60-1 at 9 9-10; see also Smith Decl., ECF No. 60-3, atq 5
(explaining that Albertsons’s expected operating cash flow is $3.3 billion, which is sufficient to
cover the remaining $3 billion in liquidity needs). As the Court previously decided, Albertsons’s
projected revenue is sufficient to satisty its projected liquidity needs. TRO Hr’g Tr. at 70:23—
71:19.

Second, Plaintiffs argue that Albertsons’s revolving credit facility should not be considered

a source of liquidity because the Merger Agreement prohibits its use without Kroger’s approval
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during the pendency of the merger. Pls.” Mot. at 20. But the Merger Agreement only prohibits
Albertsons from incurring debt outside of “the ordinary course of business consistent with past
practice.” See Exhibit 1 to Pls.” Mot., ECF No. 54-2, at 68—69 (Merger Agreement 6.1(n)(1)).
And as the revolving credit facility has been used several times in the last few years—including to
fund the Pre-Closing Dividend and to provide Albertsons with additional cash funds in the early
days of the COVID-19 pandemic—there is significant countervailing evidence to the proposition
that relying on the revolving credit facility to satisfy its liquidity needs would be outside of “the
ordinary course of business” for Albertsons. See Pls.” Mot. at 12 (explaining that Albertsons
borrowed $2 billion from the revolver in March 2020, which it repaid in full in June 2020);
Albertsons’s Opp. to Mot. for Prelim. Inj., ECF No. 60, at 16 (“[I]t is public knowledge that
Albertsons did draw on the ABL to finance payment of the Special Dividend.”).

Finally, Plaintiffs argue that the revolver’s variable interest rate makes it “highly unlikely
that Albertsons would access it in a liquidity crunch.” Pls.” Mot. at 21. But interest payments
themselves are part of Albertsons’s liquidity needs, see McCollam Decl. at 9 10, and Plaintiffs
have failed to demonstrate that Albertsons has somehow forgotten to account for such payments
in its liquidity calculations.

For these reasons, and the various reasons previously stated at the temporary restraining
order hearing on November 8, 2022, Plaintiffs have failed to establish that the Pre-Closing
Dividend should be enjoined. Accordingly, it is

ORDERED that the Motion for a Preliminary Injunction is DENIED.

DATE: December 12, 2022 wym

CARLA. NICHOLS
United States District Judge
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA, et al.,
Plaintiffs,
V.
THE KROGER CO,, et al.,

Defendants.

Case No. 1:22-cv-3357 (CJN)

NOTICE OF APPEAL

Notice is hereby given this 13th day of December, 2022, that Plaintiffs the District of

Columbia, the State of California, and the State of Illinois hereby appeal to the United States Court of

Appeals for the District of Columbia Circuit from the order of this Court entered on the 12th day of

December, 2022, ECF No. 65, in favor of Defendants, The Kroger Co. and Albertsons Companies,

Inc., against said Plaintiffs.

Dated: December 13, 2022

Respectfully submitted,

KARL A. RACINE
Attorney General for the District of Columbia

KATHLEEN KONOPKA
Senior Advisor to the Attorney General
for Competition Policy

/s/ Adam Gitlin

ADAM GITLIN

Section Chief, Antitrust and Nonprofit Enforcement
Section

GEOFFREY COMBER

CARL WILLIAM MARGRABE

1
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Office of the Attorney General
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Washington, D.C. 20001
(202) 735-7516
geoffrey.comber@dc.gov

FOR PLAINTIFF STATE OF CALIFORNIA

ROB BONTA

Attorney General of California
KATHLEEN E. FOOTE

Senior Assistant Attorney General
NATALIE S. MANZO

Supervising Deputy Attorney General

/s/ Paula Lauren Gibson

PAULA LAUREN GIBSON
Deputy Attorney General

California State Bar Number 100780
300 S Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 269-6040
paula.gibson@doj.ca.gov
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FOR THE STATE OF ILLINOIS

KWAME RAOUL
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/s/ Elizabeth L. Maxeiner
ELIZABETH L. MAXEINER
Bureau Chief, Antitrust
PAUL J. HARPER

BRIAN M. YOST

Assistant Attorney General
Office of the Illinois Attorney General
100 W. Randolph Street
Chicago, IL 60601

(773) 590 6837
paul.harper@ilag.gov

Counsel for the Plaintiff States
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA, et al.,
Plaintiffs,

V. Civil Action No. 1:22-cv-03357 (CIN)

KROGER CO., et al.,

Defendants.

ORDER DENYING MOTION FOR TEMPORARY INJUNCTION PENDING APPEAL

This matter is before the Court on Plaintiffs” Motion for a Temporary Injunction Pending
Appeal, ECF No. 66 (“Mot. for Inj.”). For the reasons stated below (and incorporating the Court’s
prior decisions in this matter), the Court denies Plaintiffs’ Motion.

The Court has twice denied Plaintiffs’ requests to enjoin the payment of a dividend
(referred to as the “Pre-Closing Dividend”) by Defendant Albertsons to its shareholders. First, on
November 8, 2022, based on the Parties’ written submissions and following a hearing, the Court
denied Plaintiffs’ Motion for a Temporary Restraining Order. Order Denying Motion for
Temporary Restraining Order, ECF No. 50. The Court held that Plaintiffs had failed to
demonstrate that they were likely to succeed on two elements of their Section 1 claim: (1) that
Kroger and Albertsons had entered into an “agreement” to pay the Pre-Closing Dividend, TRO
Hr’g Tr., ECF No. 64, at 66:13—69:17, and (2) that payment of the dividend would likely have
anticompetitive effects, id. at 69:18-72:20. The Court also held that Plaintiffs failed to
demonstrate irreparable harm absent a temporary restraining order. Id. at 72:21-73:5.

Second, on December 12, 2022, the Court denied Plaintiffs’ Motion for a Preliminary

Injunction seeking the same relief (which Plaintiffs filed more than three weeks after the Court’s
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earlier order). Plaintiffs largely repeated many of their earlier arguments, but also urged the Court
to reconsider its previous decision based on certain new evidence. See Pls.” Mot. for Prelim. Inj.,
ECF No. 54, at 2. The Court was unpersuaded by the new evidence and determined that Plaintiffs
had still failed to show either a likelihood of success on their claims or irreparable harm, and
therefore were not entitled to a preliminary injunction. See Order Denying Mot. for Prelim. Inj.,
ECF No. 69 (“Order”), at 2—4.

Plaintiffs have appealed that Order, see ECF No. 67, and ask the Court to enjoin the
payment of the Pre-Closing Dividend for the pendency of that appeal. See Mot. for Inj., ECF No.
66. Plaintiffs argue that although a Washington State Court has enjoined payment of the Pre-
Closing Dividend until December 19, 2022, the Court of Appeals here may not be able to pass on
their appeal or any related emergency motion for injunctive relief before that date. Id. at 1-2.
Plaintiffs argue that “at the very least they raise a substantial legal question worthy of deliberative
investigation and review by the Court of Appeals,” and that “[i]n similar circumstances, courts
have not hesitated to grant a stay pending appeal.” Id. at 3. Plaintiffs further argue that payment
of the Dividend is “effectively irreversible and thus could moot Plaintiffs’ appeal.” Id. at 2.

“Under Federal Rule of Civil Procedure 62(d), the Court ‘may ... grant an injunction’
while ‘an appeal is pending’ from a ‘final judgment that ... refuses ... an injunction.””
Republican Nat’l Comm. v. Pelosi, No. 22-659, 2022 WL 1604670, at *2 (D.D.C. May 20, 2022)
(quoting Fed. R. Civ. P. 62(d)). Such an injunction is an “extraordinary remedy”’ and “[b]ecause
it is an intrusion into the ordinary process[es] of administration and judicial review, it is not a
matter of right, even if irreparable injury might otherwise result to the appellant.” Id. (internal
quotations omitted). “[T]he moving party bears the burden of showing that this remedy is

warranted.” Id. And although the remedy is “extraordinary,” the standards by which a Court
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evaluates a motion for an injunction pending appeal are “substantially the same as those for issuing
a preliminary injunction, meaning that the movant generally must establish that (1) they are likely
to succeed on the merits, (2) they are likely to suffer irreparable harm in the absence of preliminary
relief, (3) the balance of equities tips in their favor, and (4) an injunction is in the public interest.”
Id. (internal quotations omitted).

Although the Court has twice denied Plaintiffs’ requests for injunctive relief, the plain
language of Rule 62(d) does contemplate “situations in which a district court that has just denied
an injunction still grants an injunction pending appeal.” Id. at *3. So, “in ‘at least some
circumstances’ an injunction pending appeal ‘may be appropriate’ even if the court that just denied
injunctive relief ‘believe[s] its analysis’ in denying that relief ‘is correct’ such that the movant
cannot show a likelihood of success.” Id. (quoting MediNatura, Inc. v. Food & Drug Admin., No.
20-2066, 2021 WL 1025835, at *6 (D.D.C. Mar. 16, 2021)).! “Accordingly, ‘in rare cases, the
threat of irreparable harm may be so grave and the balance of equities may favor’ the movant ‘so
decisively that an injunction pending appeal ... may be proper,” even without a likelihood of
success on the merits, so long as the movant establishes a ‘serious legal question’ on the merits
and shows that ‘the other three factors tip sharply’ in its favor.” Republican Nat’l Comm., 2022
WL 1604670, at *3 (quoting MediNatura, 2021 WL 1025835, at *6). One such case may be

“where, in the absence of such an injunction, the subject matter of the dispute will be destroyed or

! The parties disagree regarding the precise standard for injunctions pending appeal. Compare
Mot. for Inj. at 3 (arguing that the Court should grant the Motion because Plaintiffs “raise a
substantial legal question worthy of deliberative investigation and review by the Court of
Appeals”), with Kroger Opp’n to Mot. For Inj., ECF No. 70, at 4 (arguing that the substantial-
legal-question standard is inconsistent with Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7
(2008)). Because Plaintiffs fail under either standard, the Court applies the standard more
friendly to the Plaintiffs.
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otherwise altered in a way that moots the pending appeal.” See MediNatura, 2021 WL 1025835,
at *6.

The Court is not persuaded that this is such a case. The Court acknowledges the possibility
that, absent an injunction, Albertsons will pay the Pre-Closing Dividend during the pendency of
Plaintiffs’ appeal and “effectively . . . moot” the appeal. See Mot. for Inj. at 2. But Plaintiffs have
neither “establishe[d] a ‘serious legal question’ on the merits” or “show[n] that ‘the other three
factors tip sharply’ in [their] favor.” See Republican Nat’l Comm., 2022 WL 1604670, at *2
(quoting MediNatura, 2021 WL 1025835, at *6).

As for the merits, rather than presenting a strong case or even a “serious legal question,”
see id. (internal quotations omitted), Plaintiffs’ claims have substantial weaknesses. In particular,
and as the Court has previously held, Plaintiffs have failed to demonstrate that Kroger and
Albertsons entered into an “agreement” to pay the Pre-Closing Dividend, TRO Hr’g Tr. at 66:13—
69:17; Order at 2-3, and the evidence upon which Plaintiffs rely “is more consistent with” the
conclusion “that Albertsons made a unilateral decision to issue a special dividend to its
shareholders than Plaintiffs’ contention that it agreed with Kroger to do so,” see Order at 3; see
also TRO Hr’g Tr. at 66:19-22 (“[T]he evidence before the Court points to an independent
decision by Albertsons to return value to its shareholders.”). Moreover, as the Court has also held,
Plaintiffs have failed to establish that payment of the dividend would likely have anticompetitive
effects, TRO Hr’g Tr. at 69:18-72:20; Order at 3—4, including because “Albertsons’s projected
revenue is sufficient to satisfy its projected liquidity needs,” see Order at 3; see also TRO Hr’g Tr.
at 69:18-24 (there is “insufficient evidence that Albertsons will not be able to effectively compete,
or [that payment] will otherwise restrain trade, during the pendency of the merger review”). And

Plaintiffs do not argue in the present Motion that the question presented is “complicated,” “presents

233



Case 1:22-cv-03357-CIJN Document 72 Filed 12/14/22 Page 5 of 6

an issue of first impression,” or that “persuasive authority supports [their] position”—and so have
not demonstrated that their appeal presents a serious legal question. See Republican Nat’l Comm.,
2022 WL 1604670, at *3 (internal quotations omitted). The cases on which Plaintiffs rely, in
contrast, all involved novel questions or issues of first impression. See Ctr. For Int’l Env’t L. v.
Off- of U.S. Trade Representative, 240 F. Supp. 2d 21, 22 (D.D.C. 2003) (case presented “an issue
of first impression . . . involv[ing] the application” of a recent decision of the Supreme Court);
John Doe Co. v. Consumer Fin. Prot. Bureau, 235 F. Supp. 3d 194, 206 (D.D.C. 2017) (movants
raised a “novel legal question™); Sec. & Exch. Comm’n v. Am. Int’l Grp., Inc., No. 04-2070, 2012
WL 13069993, at *1 (D.D.C. May 8, 2012) (opinion involved “a novel application of the common
law right of access to judicial records”).

The other three factors do not “tip sharply” in Plaintiffs’ favor. See Republican Nat’l
Comm., 2022 WL 1604670, at *3 (internal quotations omitted). True, the payment of the Pre-
Closing Dividend would be hard (likely impossible) to undo. But for the same reasons that
Plaintiffs have failed to show that payment of the Pre-Closing Dividend would likely harm
competition, Plaintiffs have not proven that consumers will face irreparable harm as a result of the
payment. See, e.g., TRO Hr’g Tr. at 72:21-73:5; Order at 3—4; see also Mot. for Inj. at 4
(explaining that Plaintiffs’ theory of irreparable harm is harm to competition). Because no harm
to competition or consumers is likely, the potential economic harm to Albertsons—such as
exposure to liability or discouraged investment—weighs against the injunction. See McCollam
Decl., ECF No. 60-1, at 99 12-15. And without harm to consumers, Plaintiffs also cannot show
that it is in the public interest to enjoin the payment of the Pre-Closing Dividend.

Finally, the Court notes that the only other court to consider a request to enjoin the Pre-

Closing Dividend also declined to do so. See Washington Order, ECF No. 61-1. In particular, on
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December 9, 2022, the Washington King County Superior Court concluded that Washington State
had failed to demonstrate an agreement between Kroger and Albertsons to issue the Pre-Closing
Dividend, id. at 5:7-13, and that the State had failed to show that payment of the Pre-Closing
Dividend would harm Albertsons’s ability to compete during the pendency of the merger or harm
competition in the relevant grocery markets, id. at 5:21-23.

For these reasons, and the various reasons previously stated at the temporary restraining
order hearing on November 8, 2022, see TRO Tr. Hr’g, ECF No. 64, and in the Order Denying the
Motion for Preliminary Injunction, ECF No. 69, Plaintiffs have failed to establish that the Pre-
Closing Dividend should be enjoined pending appeal. Accordingly, it is

ORDERED that the Motion is DENIED.

DATE: December 14, 2022 wym

CARLA. NICHOLS
United States District Judge
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UPnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-7168 September Term, 2022
1:22-cv-03357-CJIN
Filed On: December 20, 2022

District of Columbia, et al.,
Appellants
V.
Kroger Co. and Albertsons Companies, Inc.,

Appellees

BEFORE: Millett, Pillard, and Pan, Circuit Judges
ORDER

Upon consideration of the emergency motion for an injunction pending appeal
and an immediate administrative stay, the responses thereto, the reply, and the Rule
28(j) letter, it is

ORDERED that the motion for an injunction pending appeal and an
administrative stay be denied. Appellants have not satisfied the stringent requirements
for an injunction pending appeal. See Winter v. Natural Res. Def. Council, Inc., 555
U.S. 7, 20 (2008); D.C. Circuit Handbook of Practice and Internal Procedures 33
(2021).

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Laura Chipley
Deputy Clerk
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UPnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-7168 September Term, 2022
1:22-cv-03357-CJIN
Filed On: January 18, 2023

District of Columbia, et al.,
Appellants
V.
Kroger Co. and Albertsons Companies, Inc.,

Appellees

BEFORE: Millett, Pillard, and Pan, Circuit Judges
ORDER
On January 17, 2023, the Washington Supreme Court issued an order in State

of Washington v. Albertsons Companies Inc., No. 101530-5 (Wash.), terminating the
extension of the temporary restraining order in that case. In light of the foregoing, it is

ORDERED that, within 7 days of the date of this order, the parties file responses
addressing the effect on this case of the Washington Supreme Court’s order. The
responses may not exceed 2,600 words each.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Tatiana Magruder
Deputy Clerk
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UPnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-7168 September Term, 2022
1:22-cv-03357-CJIN
Filed On: February 23, 2023

District of Columbia, et al.,
Appellants
V.
Kroger Co. and Albertsons Companies, Inc.,

Appellees

BEFORE: Millett, Pillard, and Pan, Circuit Judges
ORDER

Upon consideration of the motions for summary affirmance, the opposition
thereto, and the replies; the responses to the court’s January 18, 2023 order; and the
motion to vacate, the oppositions thereto, and the reply, it is

ORDERED that this appeal be dismissed as moot. Albertsons Companies, Inc.
has issued the dividend that appellants’ motion for a preliminary injunction sought to
enjoin, and therefore “intervening events [have made] it impossible for [this court] to
grant effectual relief to the prevailing party.” See Planned Parenthood of Wisconsin,
Inc. v. Azar, 942 F.3d 512, 516 (D.C. Cir. 2019) (internal quotation marks omitted). It is

FURTHER ORDERED that the motions for summary affirmance be dismissed as
moot. Itis

FURTHER ORDERED that the case be remanded to the district court with
instructions to consider appellants’ request for vacatur as a motion for relief from an
order pursuant to Federal Rule of Civil Procedure 60(b). See U.S. Bancorp Mortg. Cor.
v. Bonner Mall Partnership, 513 U.S. 18, 29 (1994).
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UPnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-7168 September Term, 2022

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk
is directed to issue the mandate forthwith to the district court.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Tatiana Magruder
Deputy Clerk
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

DISTRICT OF COLUMBIA, et al.,
Plaintiffs,

Case No. 1:22-cv-3357 (CJIN)

V.

THE KROGER CO., et al.,

Defendants.

PLAINTIFFS’ NOTICE OF VOLUNTARY DISMISSAL OF COMPLAINT

Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(i), Plaintiffs the District of
Columbia, the State of California, and the State of Illinois (‘“Plaintiffs”) hereby give notice of
their dismissal of all causes of action in the Complaint against defendants Albertsons Companies,
Inc. (“Albertsons”) and The Kroger Co. (“Kroger”).

Kroger and Albertsons have not filed an answer to the Complaint, have not moved to
dismiss it, and have not moved for summary judgment. Dismissal under Rule 41(a)(1)(A)(i) is

therefore appropriate.
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Dated: February 24, 2023

Respectfully submitted,

BRIAN L. SCHWALB
Attorney General for the District of Columbia

KATHLEEN KONOPKA
Senior Advisor to the Attorney General
for Competition Policy

[s/ Adam Gitlin
ADAM GITLIN
Chief, Antitrust and Nonprofit Enforcement Section

s/ C. William Margrabe
C. WILLIAM MARGRABE
GEOFFREY COMBER
ELIZABETH ARTHUR

Assistant Attorneys General
Office of the Attorney General
400 6th Street NW, Suite 10100
Washington, D.C. 20001

(202) 735-7516
Will.Margrabe@dc.gov

FOR PLAINTIFF STATE OF CALIFORNIA

ROB BONTA

Attorney General of California
KATHLEEN E. FOOTE

Senior Assistant Attorney General
NATALIE S. MANZO

Supervising Deputy Attorney General

/s/ Paula Lauren Gibson

PAULA LAUREN GIBSON
Deputy Attorney General

California State Bar Number 100780
300 S Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 269-6040
paula.gibson@doj.ca.gov
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FOR THE STATE OF ILLINOIS

KWAME RAOUL
Attorney General

[s/ Elizabeth L. Maxeiner
ELIZABETH L. MAXEINER
Bureau Chief, Antitrust
PAUL J. HARPER

BRIAN M. YOST

Assistant Attorney General
Office of the Illinois Attorney General
100 W. Randolph Street
Chicago, IL 60601

(773) 590 6837
Elizabeth.Maxeiner@ilag.gov

242



Case 1:22-cv-03357-CIJN Document 77 Filed 02/24/23 Page 4 of 4

CERTIFICATE OF SERVICE

This will certify that on today’s date, I filed the foregoing papers using the Court’s

CM/ECF system, which served the foregoing on all counsel of record.

February 24, 2023 [s/ Adam Gitlin
ADAM GITLIN
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KROGER/ALBERTSONS CASE STUDY

The C&S Divestiture
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Kroger and Albertsons Companies Announce Comprehensive Divestitur... https://www.prnewswire.com/news-releases/kroger-and-albertsons-com...

Kroger and Albertsons Companies

Announce Comprehensive
Divestiture Plan with C&S Wholesale

Grocers, LLC in Connection with
Proposed Merger

FRESH FOR EVERYONE v

roqger

NEWS PROVIDED BY
The Kroger Co.—
08 Sep, 2023, 0814 ET

Plan Marks Key Step in Merger Process

Both the Kroger and Albertsons Cos. Combination and the Divestiture Sale to C&S will Create

Meaningful and Measurable Benefits for Associates, Customers and Communities

Agreement with C&S Includes Sale of 413 Stores, 8 Distribution Centers,
2 Offices and 5 Private Label Brands Across 17 States and the District of Columbia
Extending a Well-Capitalized Competitor into New Geographies

Agreement Includes Sale of the QFC, Mariano's and Carrs Brand Names and the Exclusive
Licensing Rights to the Albertsons Brand Name in Arizona, California, Colorado and

Wyoming

C&S, an Industry Leader in Wholesale Grocery Supply and One of the Largest o3
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Kroger and Albertsons Companies Announce Comprehensive Divestitur... https://www.prnewswire.com/news-releases/kroger-and-albertsons-com...

Privately Held Companies in the United States, Brings 104 Years of Food Industry Experience

and a Track Record as a Successful Grocery Retailer

C&S Agrees to Maintain Collective Bargaining Agreements, Securing the Future of Union

Jobs

Merger Remains on Track to Close in Early 2024,

Subject to Regulatory Clearance and Other Closing Conditions

CINCINNATI and BOISE, Idaho, Sept. 8, 2023 /PRNewswire/ -- The Kroger Co. (NYSE: KR) and
Albertsons Companies Inc. (NYSE: ACl) announced today that they have entered a definitive
agreement with C&S Wholesale Grocers, LLC for the sale of select stores, banners, distribution
centers, offices and private label brands in connection with their proposed merger previously

announced on October 14, 2022.

The proposed merger will create meaningful and measurable benefits for America's
consumers, Kroger and Albertsons associates, and communities that both Kroger and
Albertsons serve by expanding access to fresh, affordable food and establishing a more
compelling alternative to large, non-union retailers. This comprehensive divestiture plan
marks a key next step toward the completion of the merger by extending a well-capitalized
competitor into new geographies. The divestiture plan ensures no stores will close as a result
of the merger and that all frontline associates will remain employed, all existing collective
bargaining agreements will continue, and associates will continue to receive industry-leading

health care and pension benefits alongside bargained-for wages.

C&S is an industry leader in wholesale grocery supply and supply chain solutions, with a
strong track record as a successful grocery retailer. Founded in 1918 as a supplier to
independent grocery stores, C&S services customers of all sizes, supplying more than 7,500
independent supermarkets, retail chain stores and military bases. Grounded in its
commitment to feeding families across America, C&S currently operates Grand Union grocery
stores and Piggly Wiggly® franchise and corporate-owned stores in the Midwest and
Carolinas. C&S is deeply invested in the communities where it operates, and this retail
expansion will continue its long-standing mission to keep communities fed. Through its

wholesale and retail operations, C&S purchases more than 100,000 products, giving #éhe
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ability to provide customers with the best product selection and pricing available. In addition
to its franchise and corporate owned supermarkets, C&S provides end-to-end wholesale,
supply and marketing services to its retailer customers. C&S also brings experience with the
merger process, having been an FTC-approved divestiture buyer in prior grocery transactions
with a strong track record of successfully transitioning union employees and their associated
collective bargaining agreements. In anticipation of the agreement, C&S's 1918 Winter Street
Partners retail holding company has been established to ensure a seamless closing process.
C&S's depth of industry knowledge, financial strength and commitment to growing its
associates' careers makes it the right fit to ensure the divested stores, distribution centers

and offices grow and thrive for years to come.

"Following the announcement of our proposed merger with Albertsons Cos., we embarked
on a robust and thoughtful process to identify a well-capitalized buyer who will operate as a
fierce competitor and ensure divested stores and their associates will continue serving their
communities in the ways they do today. C&S achieves all these objectives," said Rodney
McMullen, chairman and CEO of The Kroger Co. "C&S is led by an experienced management
team with an extensive background in food retail and distribution and has the financial
strength to continue investing in associates and the business for the long run. Importantly in
our agreement, C&S commits to honoring all collective bargaining agreements which
include industry-leading benefits, retaining frontline associates and further investing for

growth."

McMullen continued, "We appreciate our incredible associates who support and serve our
customers and communities, and who help both of our companies succeed. C&S will offer
exciting opportunities for associates to advance their careers — from frontline associates and
store leaders to merchants and other professionals. We are confident the associates joining
the C&S family will have an amazing opportunity to continue to build a thriving career in the
food industry in one of the largest private companies in our country. C&S's strong operational
focus and financial resources, along with a comprehensive operational infrastructure
included as part of the divestiture agreement, will position it to successfully operate and
continue to grow these iconic brands for years to come. C&S is a values-driven organization
that is committed to ending hunger while creating healthier communities — now and for

future generations."
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The divestiture plan fulfills the commitments Kroger and Albertsons Cos. set out in their

original merger agreement in October 2022 with regard to divesting stores, including:

e Extending a competitor to new geographies through the sale of stores to a well-
capitalized buyer that is led by seasoned operators with a strong balance sheet and a
sound business plan;

e Ensuring that no stores will close as a result of the merger;

e Maintaining all current collective bargaining agreements, which include industry-
leading healthcare and pension benefits, bargained-for wages, and ensuring frontline
associates remain employed; and

¢ Committing to invest in associates and stores for the long term.

Kroger took several steps to ensure a thoughtful and comprehensive divestiture plan. The
terms of the plan support C&S's ability to operate divested stores effectively and efficiently by
providing:

e Strong teams, with deep industry expertise and the ability to operate at scale, and to
drive growth and operational advancements in the divested business;

e A cohesive set of stores in each geography supported by two regional headquarters as
well as banners, and private label brands with strong consumer recognition that will
provide C&S with an established base on which to grow its store network; and

e A robust operational infrastructure, including distribution centers and offices to support

both the immediate and long-term success of the divested business.

"l have long respected C&S and its leadership team," said Vivek Sankaran, CEO of Albertsons
Companies. "l am thrilled that C&S's outstanding capabilities and financial strength will
ensure these divestiture stores can continue to grow and serve their commmunities as they do
today. Most importantly, they have made a clear commmitment to continuing to invest in and
care for associates, including by honoring all collective bargaining agreements currently in
place. | echo Rodney's confidence in the bright future ahead for the associates joining the
C&S team."

"We look forward to welcoming thousands of new associates to the C&S family and providin
them the opportunity to build long and successful careers," said Eric Winn, Chief Op&fating
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Officer and designated Chief Executive Officer (effective October 2) of C&S Wholesale
Grocers. "As a leader in the grocery industry, we have a strong heritage of value and customer
service that is enabled by a deep commitment to our consumers, employees and
communities. Today's announcement is another exciting opportunity for C&S to further
expand into the retail market, which is an important component of our growth and future
success. We look forward to providing a superior shopping experience that delivers both

quality and value to our customers."

Transaction Details

The divestiture transaction includes 413 stores, along with QFC, Mariano's and Carrs brand
names. Stores currently under these banners that are retained by Kroger will be re-bannered
into one of the retained Kroger or Albertsons Cos. banners following the close of the
transaction. In the four states where C&S will have the license to the Albertsons banner,
Kroger will re-banner the retained stores following the close of the merger with Albertsons
Cos. Kroger will maintain the Albertsons banner in the remaining states. In addition, Kroger
will divest the Debi Lilly Design, Primo Taglio, Open Nature, ReadyMeals and Waterfront

Bistro private label brands.

The number of stores contained in the divestiture plan by geography is as follows:

e WA: 104 Albertsons Cos. and Kroger stores
e CA: 66 Albertsons Cos. and Kroger stores
e CO: 52 Albertsons Cos. stores

e OR: 49 Albertsons Cos. and Kroger stores
e TX/LA: 28 Albertsons Cos. stores

e AZ: 24 Albertsons Cos. stores

e NV:15 Albertsons Cos. stores

e |L: 14 Kroger stores

e AK: 14 Albertsons Cos. stores

e |ID: 13 Albertsons Cos. stores

e NM: 12 Albertsons Cos. stores

o MT/UT/WY: 12 Albertsons Cos. stores

e DC/MD/VA:10 Harris Teeter stores 249 3
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The above stores (regardless of banner) will be divested by Kroger following the closing of the

merger with Albertsons Cos.

Additional Terms of the Transaction

The definitive purchase agreement has customary representations and warranties and
covenants of a transaction of its type. The transaction also provides a comprehensive
operational infrastructure including eight distribution centers, two offices, five private label
brands, and expert district, division and functional associates, to ensure C&S can continue to
operate the divested stores competitively and cohesively with no disruption to the associate
or customer experience. All fuel centers and pharmacies associated with the divested stores

will remain with the stores and continue to operate.

Subject to fulfillment of customary closing conditions, including FTC and other
governmental clearance, and the completion of the Kroger-Albertsons merger, C&S will pay
Kroger an all-cash consideration of approximately $1.9 billion, including customary

adjustments.

Prior to the closing, Kroger may, in connection with securing FTC and other governmental
clearance, require C&S to purchase up to an additional 237 stores in certain geographies. If
additional stores are added to the transaction, C&S will pay to Kroger additional cash

consideration based upon an agreed upon formula.

As a result of the comprehensive divestiture plan announced with C&S, Kroger has exercised
its right under the merger agreement to sell what would have been the SpinCo business
to C&S. Consequently, the spin-off previously contemplated by Kroger and Albertsons Cos. is
no longer a requirement under the merger agreement and will no longer be pursued by

Kroger and Albertsons Cos.

Merger creates meaningful benefits for customers, associates and communities

The divestiture plan is another key step toward the completion of the proposed merger

between Kroger and Albertsons Companies. The combination will bring together two oS
250

6of 12 9/11/2023, 11:21 AM



Kroger and Albertsons Companies Announce Comprehensive Divestitur... https://www.prnewswire.com/news-releases/kroger-and-albertsons-com...
complementary companies and create meaningful and measurable benefits for customers,
associates and communities. The combination will advance Kroger's Leading with Fresh,
Accelerating with Digital strategy, which is grounded in Fresh, Our Brands, personalization
and seamless. By doing so, the combined company will continue to invest in improving the
customer experience and serving more communities across the country with fresh,
affordable food. With a family of well-known, trusted brands, the combined company will
offer customers lower prices and more choices for the fresh foods customers need, want and

love — all with a seamless, omnichannel shopping experience.

The combination will allow Kroger and Albertsons Cos. to unlock significant benefits,

including:

3
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e Advancing a Brighter Future for Our Associates. The combined company will benefit
associates seeking to grow their careers. Kroger added more than 100,000 good-paying
union jobs since 2012, and it anticipates continuing on this trajectory. The retailer
committed to investing $1 billion in improving associates' wages and comprehensive
benefits post close. This commitment builds on the $1.9 billion in incremental
investments Kroger made in wages and comprehensive benefits since 2018. The
combined company has also committed to providing associates with programs aimed
at continuing education and financial literacy following the completion of the merger.
The combination will create a compelling alternative to large, non-union competitors.

e Serving More of America with Fresh, High-Quality and Affordable Food. Kroger built
its business model on a foundation of bringing customers lower prices and more
choices for the foods their families need to thrive. The retailer committed to investing
$500 million beginning day one post close to reduce prices for customers in stores
across the U.S. An incremental $1.3 billion will also be invested to enhance the customer
experience. The combination advances Kroger's work to make its products more
affordable and accessible to more families, ultimately supporting a food system that will
feed people across the U.S. for years to come.

e Driving Meaningful Improvements Where It Matters Most. The combination will create
more opportunities to invest in communities across America as the company continues
its journey to eliminate hunger and food waste. In June 2023, Kroger announced its
commitment to donate 10 billion meals as a combined company upon completion of
the proposed merger to families across the country by 2030. Putting this commitment
into context, ten billion meals are enough to feed every person in the cities of Seattle,
Denver, Chicago and Boston every meal, every day, for nearly two years. As a result of a
strategic focus on donating surplus fresh food and charitable giving, the combined
company will accelerate its ability to feed its neighbors and reduce waste, especially

food waste.

The merger remains on track to close in early 2024, subject to the receipt of required
regulatory clearance and other customary closing conditions, including receipt of clearance
under the Hart-Scott-Rodino Antitrust Improvements Act of 1976. Kroger and Albertsons Cos.
remain committed to working cooperatively with the regulators and all other interested

parties to complete the transaction and unlock the many benefits it offers.
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Read more about the combined company's commitment to customers, associates and

communities at www.krogeralbertsons.com

Kroger Second Quarter 2023 Earnings Results and Conference Call

INn a separate press release issued today, Kroger reported its second quarter 2023 results.

Kroger's quarterly conference call with investors will be broadcast as scheduled at 10 a.m. (ET)
on September 8, 2023 at ir.kroger.com. An on-demand replay of the webcast will be available

at approximately 1 p.m. (ET) on Friday, September 8, 2023.

Advisors
Citi and Wells Fargo Securities, LLC are serving as financial advisors and Weil, Gotshal &

Manges LLP and Arnold & Porter Kaye Scholer LLP are serving as legal counsel to Kroger.

Goldman Sachs & Co. LLC and Credit Suisse are serving as financial advisors and Jenner &
Block LLP is serving as corporate legal counsel and White & Case LLP and Debevoise &

Plimpton LLP are serving as antitrust legal counsel to Albertsons Cos.

About Kroger

At The Kroger Co. (NYSE: KR), we are dedicated to our Purpose: To Feed the Human Spirit™.
We are, across our family of companies nearly half a million associates who serve over 11
million customers daily through a seamless digital shopping experience and retail food stores
under a variety of banner names, serving America through food inspiration and uplift, and
creating #ZeroHungerZeroWaste communities by 2025. To learn more about us, visit

our newsroom and investor relations site.

About Albertsons Companies, Inc.

Albertsons Companies is a leading food and drug retailer in the United States. As of June 17,
2023, the Company operated 2,272 retail food and drug stores with 1,726 pharmacies, 401
associated fuel centers, 22 dedicated distribution centers and 19 manufacturing facilities. The
Company operates stores across 34 states and the District of Columbia with 24 banners

including Albertsons, Safeway, Vons, Jewel-Osco, Shaw's, Acme, Tom Thumb, Randalls, Unitgd
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Supermarkets, Pavilions, Star Market, Haggen, Carrs, Kings Food Markets and Balducci's Food
Lovers Market. The Company is committed to helping people across the country live better
lives by making a meaningful difference, neighborhood by neighborhood. In 2022, along with
the Albertsons Companies Foundation, the Company contributed more than $200 million in
food and financial support, including more than $40 million through our Nourishing
Neighbors Program to ensure those living in our communities and those impacted by

disasters have enough to eat.

About C&S Wholesale Grocers, LLC

C&S Wholesale Grocers, LLC is an industry leader in supply chain solutions and wholesale
grocery supply in the United States. Founded in 1918 as a supplier to independent grocery
stores, C&S now services customers of all sizes, supplying more than 7,500 independent
supermarkets, chain stores, military bases and institutions with over 100,000 different
products. We are an engaged corporate citizen, supporting causes that positively impact our

communities. To learn more, please visit www.cswg.com.

This press release contains certain statements that constitute "forward-looking statements"
within the meaning of federal securities laws, including statements regarding the effects of
the proposed transaction and divestiture plan. These statements are based on the
assumptions and beliefs of Kroger and Albertsons Cos. management in light of the
information currently available to them. Such statements are indicated by words or phrases
such as "accelerate," "anticipates," "create," "committed," "confident," "continue," "deliver,"
"driving," "expect," "future," "guidance," "positioned," "strategy," "target," "synergies," "trends,"
and "will" Various uncertainties and other factors could cause actual results to differ
materially from those contained in the forward-looking statements. These include the
specific risk factors identified in "Risk Factors" in each of Kroger's and Albertsons Cos.' annual
report on Form 10-K for the last fiscal year and any subsequent filings, as well as the
following: the expected timing and likelihood of completion of the proposed transaction and
divestiture plan, including the timing, receipt and terms and conditions of any required
governmental and regulatory clearance of the proposed transaction and divestiture plan; the
impact of the proposed divestiture plan; the occurrence of any event, change or other
circumstances that could give rise to the termination of the merger agreement or divestiture
agreement; the outcome of any legal proceedings that may be instituted against the parties

and others following announcement of the merger agreement and proposed transaction o8
254

10 0f 12 9/11/2023, 11:21 AM


https://c212.net/c/link/?t=0&l=en&o=3963671-1&h=2531333156&u=http%3A%2F%2Fwww.cswg.com%2F&a=www.cswg.com
https://c212.net/c/link/?t=0&l=en&o=3963671-1&h=2531333156&u=http%3A%2F%2Fwww.cswg.com%2F&a=www.cswg.com

Kroger and Albertsons Companies Announce Comprehensive Divestitur... https://www.prnewswire.com/news-releases/kroger-and-albertsons-com...

divestiture plan; the inability to consummate the proposed transaction or divestiture plan
due to the failure to satisfy other conditions to complete the proposed transaction or
divestiture plan; risks that the proposed transaction disrupts current plans and operations of
Kroger and Albertsons Cos.; the ability to identify and recognize the anticipated benefits of
the proposed transaction, including expectations and synergies; the amount of the costs,
fees, expenses and charges related to the proposed transaction or divestiture plan; and the
ability of Kroger and Albertsons Cos. to successfully integrate their businesses and related
operations; the ability of Kroger to maintain an investment grade credit rating; risks related to
the potential impact of general economic, political and market factors on the companies or
the proposed transaction. The ability of Kroger and Albertsons Cos. to achieve the goals for
the proposed transaction may also be affected by their ability to manage the factors

identified above.

The forward-looking statements by Kroger and Albertsons Cos. included in this press release
speak only as of the date the statements were made. Neither Kroger nor Albertsons Cos.
assumes the obligation to update the information contained herein unless required by
applicable law. Please refer to the reports and filings of Kroger and Albertsons Cos. with the
Securities and Exchange Commission for a further discussion of the risks and uncertainties

that affect them and their respective businesses.

SOURCE The Kroger Co.
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Safe Harbor

This presentation contains certain statements that constitute “forward-looking statements” within the meaning of federal securities laws,
including statements regarding the effects of the proposed transaction and divestiture plan. These statements are based on management’s
assumptions and beliefs in light of currently available information. Such statements are indicated by words or phrases such as “accelerate,”
“create,” “commits,” “continue,” “deliver,” “expected,” “future,” “model,” “on track,” “positioned,” “strategy,” “target,” “thesis,” “synergies,” and
“will.” Various uncertainties and other factors could cause actual results to differ materially from those contained in the forward-looking
statements. These include the specific risk factors identified in “Risk Factors” in our annual report on Form 10-K for the last fiscal year and any
subsequent filings, as well as the following: the expected timing and likelihood of completion of the proposed transaction and divestiture plan,
including the timing, receipt and terms and conditions of any required governmental and regulatory clearance of the proposed transaction and
divestiture plan; the impact of the proposed divestiture plan; the occurrence of any event, change or other circumstances that could give rise to
the termination of the merger agreement or divestiture agreement; the outcome of any legal proceedings that may be instituted against the
parties and others following announcement of the merger agreement and proposed transaction or divestiture plan; the inability to consummate
the proposed transaction or divestiture plan due to the failure to satisfy other conditions to complete the proposed transaction or divestiture plan;
risks that the proposed transaction disrupts current plans and operations of Kroger; the ability to identify and recognize the anticipated benefits
of the proposed transaction, including expectations and synergies; the amount of the costs, fees, expenses and charges related to the proposed
transaction or divestiture plan; the ability of to successfully integrate the merged businesses and related operations; the ability to maintain an
investment grade credit rating; risks related to the potential impact of general economic, political and market factors on the companies or the
proposed transaction. The ability to achieve the goals for the proposed transaction may also be affected by its ability to manage the factors
identified above.

The forward-looking statements included in this presentation speak only as of the date the statements were made. We do not assume any

obligation to update the information contained herein unless required by applicable law. Please refer to Kroger’s reports and filings with the
Securities and Exchange Commission for a further discussion of the risks and uncertainties.
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C&S, an industry leader in wholesale grocery
supply and one of the largest privately held
companies in the United States, brings 104
years of food industry experience and a track
record as a successful grocery retailer

C&S commits that no stores will close as a
result of the merger and that all frontline
associates will remain employed, all existing
collective bargaining agreements will continue,
and associates will continue to receive
industry-leading health care and pension
benefits alongside bargained-for wages

Merger remains on track to close in early
2024, subject to regulatory clearance and
other closing conditions




C&S Is Positioned to Successfully Operate and Grow
lconic Brands into the Future

C&S Wholesale Grocers, one of the largest privately-held companies in the U.S., is an industry leader in wholesale
grocery supply chain solutions with 104 years of food industry experience and a strong track record as a successful

grocery retailer:
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Supplies more than 7,500
independent supermarkets,
retail chain stores and military
bases

®
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Provides end-to-end wholesale,
supply and marketing services
to its retailer customers
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Operates Grand Union
supermarkets and Piggly
Wiggly® franchise and
corporate-owned stores

%

FTC-approved divestiture buyer in
prior grocery transactions with
strong track record of successfully
transitioning union employees and
their associated collective
bargaining agreements

&

Through its wholesale and
retail operations, C&S
purchases more than 100,000
products, giving it the ability to
provide customers with the
best product selection and
pricing available

C&S has established a retail
holding entity to ensure a
seamless closing process

Agreement follows robust
and thoughtful process to
identify buyer with
management experience,
a sound business plan,
strong balance sheet

and financial stability to
continue to serve our
communities



Extending a Well-Capitalized Competitor into New

Geographies

Core Assets

e 413 Stores
* Incl. any associated fuel centers and pharmacies

* QFC, Mariano’s and Carrs brand names?

» Exclusive Licensing Rights to Albertsons Brand
Name in Arizona, California, Colorado and
Wyoming

» Debi Lilly Design, Primo Taglio, Open Nature,
ReadyMeals and Waterfront Bistro private label
brands

Comprehensive Operational Infrastructure
» 8 distribution centers
» 2 regional headquarters

o Expert district, division and functional associates

Divested Stores
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|:| Harris Teeter Stores

66

14

[] Albertsons Cos. Stores

Kroger and
Albertsons Cos. Stores

Transfer of operational infrastructure to ensure C&S can continue to operate the divested

stores competitively and cohesively

\"‘ F(;'\o er ‘ ‘\Albettsons 1. Stores currently under these banners that are retained by Kroger will be re-bannered into one of the retained Kroger or Albertsons Cos. banners following the close of the transaction.
- \9 e

In the four states where C&S will have the license to the Albertsons banner, Kroger will re-banner the stores following the close of the merger with Albertsons Cos. Kroger will mizirntain
the Albertsons banner in the remaining states.



Divestiture Plan Delivers on Our Commitments

2023 Divestiture Plan

Ensures that no stores will close as a result of the
merger

Ensures frontline associates will remain employed

2022 Merger Commitments Delivered

4 Zero store closures

Existing collective bargaining agreements will be
honored, with continued investment in associates
and stores for the long term

v’ Zero frontline associate job loss

Maintaining healthcare & pension benefits, and
bargained-for wages

v’ Secures union jobs

C&S has a strong balance sheet and a sound
business plan

v’ Continued industry-leading benefits

Seasoned operators with track record as a
successful grocery retailer

ertsons

Companies
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4 Well-capitalized buyer

4 Strong management team



Reaffirming Compelling Shareholder Value Creation
Opportunity

Combined company on track to meet financial commitments once merger and sale to C&S are completed
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C&S
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Divestiture Plan
Consideration

Financial
Performance and
Value Creation

Financing

Path to Close

Albertsons

( ompames

The definitive purchase agreement has customary representations and warranties and covenants of a transaction of its type

Subject to fulfillment of customary closing conditions, including FTC and other governmental clearance, and the completion of the
Kroger-Albertsons Cos. merger, C&S will pay Kroger all-cash consideration of approximately $1.9 billion, including customary
adjustments

Prior to the closing, Kroger may, in connection with securing FTC and other governmental clearance, require C&S to purchase up
to an additional 237 stores in certain geographies

As a result of the comprehensive divestiture plan announced with C&S, the spin-off previously contemplated by Kroger and
Albertsons Cos. is no longer a requirement under the merger agreement and will no longer be pursued

Divestiture plan marks a key step forward in the merger process, allowing us to reaffirm our financial commitments for the
combined company, including:

« Synergies: Expects to achieve $1B annual run-rate synergies net of divestitures within first four years post-close;
approximately 50% achieved within first two years post-close

» Accretion: Accretive to earnings in the first year following close and double digit accretive to earnings by year four,
excluding one-time costs

- Free Cash Flow: Continued strong free cash flow generation; 30% accretive to total annual free cash flow by year four

Total Shareholder Return: Expected average TSR well above Kroger standalone model of 8-11% in the first four years
following close

Due to strong operating performance and comprehensive divestiture plan, Kroger remains on track to deliver on initial target to
achieve 2.5x net debt to EBITDA leverage ratio within first 18-24 months post-close

Remain on track to close in early 2024 subject to required regulatory approvals and other customary closing conditions
Committed to working cooperatively with the regulators and all other interested parties to complete transaction



Investment Thesis

Strong Business with Proven Value Strong Balance Sheet &
Exciting Growth Opportunities® Creation Model Resilient Free Cash Flow
« Conveniently located +2,700 stores « Net Earnings Growth, 3-5% « Strong Free Cash Flow Yield
w I(r\O\ser » First Party Data on 60M Households . |D) Se}les Growth (ex. Fuel), 2-4% « Investment Grade Debt Rating
. «  ~$30B Our Brands Business ’ Margln LI PEUEIERLS (s € « Current Net Debt to Adjusted EBITDA
investments), 1-2% of 1.31x
- Significant Digital Business, «  Cost Savings, $1B Annually ;
>$10B «  High Growth, Margin Accretive
Alternative Profits
- Disciplined Capital Investments
« Cash Payout 5-6% (Dividends & Share
Repurchases@)

1. Asof January 29, 2022.

2. Kroger has paused its share repurchase program to prioritize de-leveraging following the proposed merger with Albertsons. During this period, value will be created for shareholders through
dividends and the effect of reduced net debt.

Combined store, pharmacy, and fuel center count as of October 14, 2022.

Kroger is unable to provide a full reconciliation of forward-looking non-GAAP measures without unreasonable effort because it is not possible to predict with a reasonable degree of certainty
the information necessary to calculate such measures on a GAAP basis because such information is dependent on future events that may be outside of Kroger's control. The unavailable
information could have a significant impact on Kroger's GAAP financial results.
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Coalition of UFCW Local Unions Raise Concern and Caution About K...
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https://ufcw3000.org/news/2023/9/11/coalition-of-ufcw-local-unions-rai...

WELCOME ABOUT MEMBER RESOURCES STEWARDS TAKE ACTION NEWS & UPDATES

Most Recent News & Updates <D
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UFCW 3000  PRMCE Alderwood Planned North Valley
Members rejects our Macys Parenthood - Hospital -
overwhelming| proposals! Informational Bargaining Bargaining
approve dues Picket - Join  Continues Begins
restructure us!

Coalition of UFCW Local Unions
Raise Concern and Caution About
Kroger/Albertsons Divestiture Deal

with C&S Wholesale Grocers

CONTACT
YOUR REP.

WELCOME TO OUR UNION!
NEW MEMBER AREA

Upcoming events

< September 2023 >
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UFCW LOCALS 3, 7, 324, 400, 770, 1564, 3000
COALITION OF UFCW LOCAL UNIONS
RAISE CONCERN AND CAUTION

ABOUT KROGER/ALBERTSONS
DIVESTITURE DEAL WITH C&S
WHOLESALE GROCERS

UFCW Locals 5, 7, 324, 400, 770, 1564, 3000

Des Moines, WA - Today, a coalition of United Food & Commercial
Workers local unions in fourteen states and the District of
Columbia representing more than 100,000 Kroger and
Albertsons workers released the following statement regarding
the announcement of a divestiture deal to sell hundreds of
Kroger and Albertsons stores to C&S Wholesale Grocers:

“We have raised alarms about the proposed Kroger/Albertsons
merger from the very beginning— from threats of store closures,
higher prices and reduced competition, the harm to unionized
workers' ability to negotiate strong contracts, as well as the
negative ripple effects lower union density would have on
workers throughout the grocery industry. News of a possible deal
with C&S to buy hundreds of stores as part of the proposed
merger in no way reduces those alarms. Indeed, in many
respects this announcement raises the level of concern for our
members.

“Workers and shoppers have been seriously harmed by large-scale
sell-offs in the past, orchestrated as part of a potential merger. It
was only in 2015 that private equity-owned Haggen acquired a large
number of stores as part of a divestiture scheme to appease
antitrust regulators in the Albertsons/Safeway merger. It took less
than a year for that company to go bankrupt and for Albertsons to
pick up the very same stores it had divested for a fraction of what
Haggen paid less than a year before, thus undoing the remedy to

https://ufcw3000.org/news/2023/9/11/coalition-of-ufcw-local-unions-rai...

See all events>

UFCW 3000

Anaother day of grocery
workers educating their
customers about what
the consequences are
for their families if the...
https://t.co/SbKOWv7k])
Apr 5,2023, 3:09 PM

UFCW 3000

RT @RWDSU: This
#Barbie is leading a
march on the boss.
Who's with her?
https://t.co/Z5¢c7Nnfe81
Apr 5, 2023, 11:53 AM

UFCW 3000

Can confirm! Hey
@kroger and
@Albertsons we'll be
here all week!
https://t.co/V4HxIgYlak
Apr 5,2023, 11:50 AM

UFCW 3000

RT @stop_merger:
Shout out to Safeway
workers in DC for
getting the word out!
#StopTheMerger ©
https://t.co
/Ua8ecOXmNS

Apr 5,2023,11:49 AM

UFCW 3000

Workers and Customers
agree - a merger will
hurt our communities!
#StopTheMerger ©
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resolve antitrust concerns. Moreover, thousands of workers lost
their jobs and were forced to start over. Today's announcement of a
nearly identical divestiture scheme is a troubling sign that history
could repeat itself.”

The above statement can be attributed to the following UFCW
local presidents:

John Nunes, UFCW Local 5 President

Kim Cordova, UFCW Local 7 President
Andrea Zinder, UFCW Local 324 President
Mark Federici, UFCW Local 400 President
Kathy Finn, UFCW Local 770 President
Greg Frazier, UFCW Local 1564 President
Faye Guenther, UFCW Local 3000 President

Contact: Tom Geiger, UFCW 3000, 206-604-3421

September 11, 2023 & UFCW 3000 0 Likes Share
R Grocery Store
® Grocery Store, Stop The Merger, No Grocery Merger, Albertsons, Kroger

< TOWN HALL CALL MONDAY: IN PLANNED PARENTHOOD WE'RE IN

f ¥v0©

Copyright © 2023 UFCW 3000

UFCWE000

https://ufcw3000.org/news/2023/9/11/coalition-of-ufcw-local-unions-rai...

#unionstrong
https://t.co
/CmYYzNhCvB
Apr 4,2023, 2:24 PM
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UFCW cites ‘echoes of Haggen’ in proposed C&S deal https://www.supermarketnews.com/print/125395
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“It looks like Haggen 2.0,” said Kim Cordova, president of UFCW Local 7 in Colorado and Wyoming, referring to Haggen’s 2015 implosion
after acquiring 146 Safeway and Albertsons stores to satisfy antitrust concerns as part of the Safeway-Albertsons merger.

NEWS > RETAIL & FINANCIAL
UFCW cites ‘echoes of Haggen' in proposed (&S deal

Proposed purchase of 413 Kroger, Albertsons stores could result in store sales, closures, union
says

Mark Hamstra | Sep 20, 2023
The United Food and Commercial Workers union on Wednesday expressed deep concerns about the

proposed acquisition of 413 Kroger- and Albertsons-owned stores by C&S Wholesale Grocers.

“It looks like Haggen 2.0,” said Kim Cordova, president of UFCW Local 7 in Colorado and Wyoming,
referring to Haggen’s 2015 implosion after acquiring 146 Safeway and Albertsons stores to satisfy
antitrust concerns as part of the Safeway-Albertsons merger.

267

1 of4 9/22/2023. 4:32 PM


https://www.supermarketnews.com/
https://www.supermarketnews.com/
https://www.supermarketnews.com/news
https://www.supermarketnews.com/news
https://www.supermarketnews.com/news/retail-financial
https://www.supermarketnews.com/news/retail-financial
https://www.supermarketnews.com/blogger/mark-hamstra
https://www.supermarketnews.com/blogger/mark-hamstra

UFCW cites ‘echoes of Haggen’ in proposed C&S deal https://www.supermarketnews.com/print/125395

Related: Kroger CEQ: Merger is not an ‘arm wrestle’ with rest of the industry

She said she is doubtful that C&S will be able to compete effectively against a much stronger Kroger in
her area, which could lead to the stores eventually being closed. She noted, however, that details about
C&S’s proposal, such as which specific stores and warehouses it will acquire, have not yet been
disclosed.

As previously reported, C&S has agreed to acquire 413 stores, eight warehouses, and two offices from
Kroger as part of that company’s planned $24.6 billion merger with Albertsons. The sale is designed to
help satisfy potential antitrust concerns. Both deals are scheduled to be completed in 2024, pending
regulatory approval.

John Marshall, a financial analyst working with the UFCW to oppose the proposed merger of Kroger
and Albertsons, said the C&S agreement includes several similarities to the Haggen transaction. In
particular, he said, the real estate value of the acquisition appears likely to exceed the purchase price,
which would disincentivize C&S from continuing to operate the stores.

“The low sales price raises questions about the quality of the divested stores and about the incentives
that C&S will have to operate the stores, or potentially monetize them at some time down the road,” he
said.

Marshall estimated that the assets C&S has proposed to acquire could be worth nearly double the
proposed purchase price of $1.9 billion. The eight warehouses could fetch at least $400 million, and
possibly upwards of $800 million, he said, and the store assets themselves could be worth $2 billion to
$3 billion.

Customer data seen as key

Marshall also raised concerns that the acquisition announcement made no mention of C&S buying the
customer data from the stores it was buying.

“This is a critical missing piece that you would need to successfully operate these stores,” he said, noting
that after the Haggen acquisition, customers’ loyalty cards no longer worked at the acquired stores.

Other concerns Marshall had included C&S’s long history of eliminating union jobs, citing several union
warehouse closings over the years that have eliminated thousands of Teamsters jobs.

He also said C&S’s lack of retail operational experience — he estimated that the company currently
owns and operates only 55 stores, with the remainder of the 160 stores the company cited in its
acquisition announcement being franchised.
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“The challenge of wholesalers trying to operate retail stores is very well understood in this industry,”
Marshall said. “Lots of other wholesalers have tried it, and failed, and we are very concerned about
C&S’s capacity to operate a significant chain of retail stores.”

He noted that C&S has a history of acquiring stores and then selling them off after establishing long-

term supply agreements with the new owners.

In a statement, C&S told Supermarket News that it has “more than 104 years of food industry
experience and a track record as a successful grocery retailer.”

“C&S has committed to honoring all collective bargaining agreements including industry-leading
benefits and retaining frontline associates, and we are confident the associates joining the C&S family
will have an amazing opportunity to continue building a thriving career,” the company said.

Members cite worries from past experience

UFCW members on the call described their concerns about C&S’s proposed acquisition, citing their
experience in the Safeway-Albertsons merger.

Monique Hightower, a deli worker at Albertsons in Los Angeles and member leader at UFCW Local
770, said she was laid off from Haggen for almost a year after Haggen acquired her store location, and
she still struggles to pay her bills.

“Now I am really worried about this merger,” she said.

Phillip Contee, a 40-year veteran at Safeway in Oxon Hill, Md., and member leader at UFCW Local 400,
said he was concerned about ongoing cost-cutting reductions in service at acquired locations.

“After all the stress, fear, and anxiety of working through a global pandemic, now just as it was
appearing things were returning to normal, we have yet another reason to worry about our future,” he
said.

Marshall said he believes the Federal Trade Commission will be highly conscious of the Safeway-
Albertsons merger and the failed Haggen acquisition as it considers the proposed sale of stores to C&S.
He said that when Haggen filed for bankruptcy just months after its acquisition, the company cited the
FTC’s approval in its own defense.

“I would expect they understand very well that they were used as an alibi for a transaction that hurt
communities, hurt consumers and hurt workers, and I sincerely hope and expect that they won’t let that
happen again,” Marshall said.
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Meanwhile Andrea Zinder, president of UFCW Local 324 in California, said three bills seeking to
guarantee severance pay for workers and provide other protections in the event of grocery industry
mergers have passed both state houses, and are awaiting the signature of Gov. Gavin Newsom by Oct.
14.

*%

The United Food and Commercial Workers union on Wednesday expressed deep concerns about the
proposed acquisition of 413 Kroger- and Albertsons-owned stores by C&S Wholesale Grocers. What
do you think? Do you have concerns about the acquisition?

Let us know in the comments below, or email your thoughts to the SN staff at
contactus@supermarketnews.com. Be sure to include your full name and work title.

Source URL:https://www.supermarketnews.com/retail-financial/ufcw-cites-echoes-haggen-proposed-cs-deal
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