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I. Introduction

Thank you for the introduction. I am not only honored but incredibly excited to join you all at Georgetown for the Annual Enforcement Symposium.

Georgetown is a special place, and this is a special conference. The university was founded just 4 years after the Constitution was ratified, and the

law school has existed for longer than the Sherman Act. This institution has been front and center for the history of American law, antitrust and

otherwise. At a law school like this, you can feel in the air the obligation we share as lawyers to the law as an institution. Gathering luminaries like

we have here today to talk about the antitrust laws continues that tradition and I am honored to open the proceedings.

We meet today as the antitrust community confronts an inflection point. People who had never before heard of the antitrust laws are realizing the

costs of underenforcement. In many sectors, just one or two powerful companies dominate. In many others, rampant oligopoly behavior deprives

consumers and workers of the benefits of robust competition. We see this in higher consumer prices, lower wages, and fewer new businesses

being created. At the same time, we see it reflected in corporate control over the flow of information and public discourse.

I have good news to report, however. At the Antitrust Division we are firing on all cylinders, working to use every tool we have available to promote

competition and meet the moment. I am now ten months into my time at the Division, and as I look to my first anniversary I am absolutely amazed

at the incredible work of the Division team. Our people are tireless and talented and devoted to the mission.

We are litigating more than we have in decades. Since I was confirmed in November, the Division has challenged or obtained merger

abandonments in six cases. Several other transactions were abandoned after parties were informed they would receive second requests. We

currently have pending six civil antitrust lawsuits, the largest number of civil cases in litigation in the last 20 years. We will litigate more merger trials

this year than in any fiscal year on record. Notably, this litigation occurs against the backdrop of nearly 3,000 notified transactions in FY 2022—

which follows FY 2021 as the largest number of filings any year since the reporting thresholds were adjusted in 2000.

We have also indicted 20 criminal cases since November, more than any time since the 1980s. We ended FY 2021 with 146 pending grand jury

investigations, the most in 30 years. The Division has prosecuted anticompetitive crimes in industries ranging from construction, to defense

contracting, to transportation, poultry, aerospace, and health care.

We are vigorously protecting the rights of workers to competition for their labor. For example, we stepped in to protect chicken growers against

anticompetitive practices in the Cargill, Sanderson, and Wayne lawsuit.[1] Our success will return $85 million to growers, but more importantly will

require structural changes to the industry to shift the balance of power back toward the workers that are the real engine of the market.

We have filed statements of interest and amicus briefs to oppose non-compete agreements restricting truckers, anesthesiologists, and other

workers from switching jobs, and to oppose misclassification of workers as independent contractors that deprives them of organizing rights.

Last month, we completed the trial challenging the Penguin-Random House merger to help protect competition for authors.[2]  Alongside United

Health/Change,[3] it was one of two merger trials to open on the same day in the same courthouse a few blocks from here. Simultaneously opening

two merger trials two floors apart was a first for the Division and reflects our growing commitment to litigating cases to vindicate the antitrust laws.

Companies considering mergers that may harm competition should know that the Antitrust Division will not back down from a fight so long as that

threat remains.

It is an incredibly exciting time at the Antitrust Division, and every day I am humbled by the work of the team here.

II. Antitrust Enforcement Benefits Our Democracy

Our country benefits from this critical public mission, for many reasons. First, enforcement protects consumers, workers, citizens, entrepreneurs,

and others against market power. Due to competition enforcement, these markets will operate more effectively.

Our work does so much more than that, though. Competition enforcement does not merely drive progress and prosperity for consumers, workers,

and others in our economy. Competition enforcement supports economic liberty and protects our democracy. As the Supreme Court explained in

Northern Pacific and President Biden reiterated in an Executive Order last year, “at the same time” that it leads to a more effective economy,

antitrust enforcement “provide[s] an environment conducive to the preservation of our democratic political and social institutions.”[4]
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We learn in grade school that America is at its core a capitalist democracy, but we often take for granted what those words have in common. Both

capitalism and democracy are premised on freedom, choice, and opportunity. They are mutually reinforcing.

As another President, Franklin Delano Roosevelt, said in 1936: “freedom is no half-and-half affair.”  He spoke about how equal opportunity in the

polling place and the market place go hand in hand.  FDR explained that the “age of machinery” had “brought with it a new problem for those who

sought to remain free[…] New kingdoms were built upon concentration of control over material things.”

President Roosevelt’s remarks are just as valid today.  The age of connectivity has brought with it new problems for those who seek to remain free.

New kingdoms have been built upon concentration of control over our digital lives.

            Not long after he gave that speech, FDR nominated Robert Jackson to be AAG of the Antitrust Division. One of the most celebrated leaders

in the Division’s history, Jackson sparked an era of aggressive and effective enforcement to protect economic liberty. We are humbly undertaking to

achieve the same spirit and success in the 21  Century.

III. Developing Guidelines That Protect Competition and Respect the Law

As we do so, effective merger enforcement will be critical. As you know, we are undertaking a major revision of our merger guidelines. I have

mentioned before that we are rebuilding them with two core values in mind. First, to better reflect the law as passed by Congress and interpreted by

the Supreme Court. Second, to be more accessible to users inside and outside the agency analyzing competition in all its forms.

When we called for public comments, we promised to read every one. Little did we know that we would receive over 5,000 public comments, about

50 times more than in past guidelines reviews. The response was completely unprecedented. Most of the commenters are people who have never

sat at an antitrust conference like this and have never billed an hour. They are workers and consumers and entrepreneurs who have no idea what

double marginalization is, or how many assumptions you have to credit in order to conclude it would be eliminated by a merger. 

These are people who see competition problems in our economy and an antitrust policy framework that appears out of sync with the market

realities they live every day. We need to talk about merger policy in a way that is understandable to all of the Americans it impacts.

You may be wondering if we actually have read all the comments given how many came in. Yes, we have. With the help of the incredible team in

the Competition Policy and Advocacy section, I am proud to report we have been through every one.

I am also proud to say that we are now working with the staff to prepare a draft of the guidelines for public comment.  By that I mean we are

engaging the entire merger staff of both the DOJ and FTC to get their views and ideas before we broaden the discussion to public comment.  Our

goal is to have the most transparent and engaging guidelines development process ever undertaken at our agencies. This step will be invaluable as

we seek to explain complex issues in more accessible language. 

By numbers, the public comments we received overwhelmingly call for stronger enforcement. But more than that, they drive at a disconnect that

has arisen over the years between merger law, merger policy, and the way competition plays out in the marketplace.

On the one hand, the Agencies’ approach to merger enforcement has fallen out of sync with the values reflected in the Clayton Act and the

standards established by the courts for its application. Upholding the rule of law is of course an indispensable part of pursuing justice. It is what

Attorney General Garland has called “the foundation of our democracy.”  The Attorney General has established it as the Department of Justice’s

foremost objective. We need to respect the law.

On the other hand, merger enforcement has become disconnected from the competitive realities of our economy. It has become a sometimes-

artificial exercise. We focus too much on a small handful of models for predicting price effects, and lose sight of the competition actually at stake.

We obsess in all cases about market definition, when in many situations direct evidence can help us assess the potential for harm. Competition

varies, and our framework must adapt accordingly.

It is my hope that the revised guidelines can address this disconnect in both respects. Merger policy can and should tie together the law and market

realities.

   A. Understanding the Competition at Stake

I believe that the first question we should ask when we review a merger is this: How does competition present itself here, and how does the merger

threaten that competition?  Thinking about merger review from that perspective aligns the language of a statute that explicitly protects competition

with the realities of markets that are ever-changing. Both demand that we understand the competition at stake, and the threats it faces.

   B. Preventing Mergers that May Harm Competition

We have to understand the competition at stake in order to prevent threats to competition in their incipiency. Too often, we have treated the test for

illegality as essentially a rule of reason balancing framework, limited to models that attempt to concretely predict the precise effects of a merger on

prices. But this leaves underenforced a statute that was meant to be prophylactic.  

The Clayton Act and Anti-Merger Act were intended to stop, in their incipiency, the problems addressed by the Sherman Act. Indeed, the last time

the Supreme Court addressed the standard was in California v. American Stores, when it said that “Section 7 creates a relatively expansive

definition of antitrust liability: To show that a merger is unlawful, a plaintiff need only prove that its effect ‘may be substantially to lessen

competition.’”[6]  What’s more, writing for a unanimous court, Justice Stevens italicized the words “may be.”  We should take that standard

seriously—if the effect of a merger may be substantially to lessen competition, then the merger violates Section 7.

   C. Preventing Oligopoly Behavior

[5]
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Take oligopoly behavior, for example. One of the core concerns of the Sherman Act was preserving the give and take among rivals. As the

Supreme Court explained in American Needle, “concerted activity inherently is fraught with anticompetitive risk” because it “deprives the

marketplace of independent centers of decision making that competition assumes and demands.”[7] Indeed, many commenters expressed concern

that we have an oligopoly problem in this country. 

When a merger combines competitors, it increases the risk of oligopoly behavior. Because oligopoly behavior does not require agreement, either

tacit or explicit, Section 1 often does not reach it.  Section 7, however, prevents in their incipiency the harms it creates. Like concerted action,

oligopoly behavior exacerbated by mergers deprives the marketplace of independent decision-making centers and warrants intervention. Mergers

whose effect may be to worsen this behavior or increase its likelihood violate the statute. The courts have made this rather clear: they have long

explained that on the basis of an increase in concentration in a highly concentrated market, the Agencies and the courts should presume a merger

creates this risk.[8]

Yet I have often heard a contrary view in antitrust policy circles. Some suggest that plaintiffs should need more than a structural presumption to

demonstrate a risk of harm from coordinated effects. Under this view, the plaintiffs bear the burden of also demonstrating that the market has some

special vulnerability to coordination.

            Placing the burden on plaintiffs to demonstrate the risk of coordination contradicts the long line of cases applying the structural presumption.

For example, in the “baby foods” case, the D.C. Circuit reversed the District Court’s analysis making light of coordinated effects. The D.C. Circuit

explained that in the presence of a structural presumption, coordinated effects should be presumed unless the merging parties “rebut the normal

presumption” by demonstrating the challenges of coordination are “much greater in the [relevant] industry than in other industries.” That approach

much better protects our markets from oligopoly behavior. 

            Antitrust policy that respects market realities may also conclude a merger exacerbates oligopoly behavior without our needing to focus on

the structure of the market. While a structural presumption always indicates a prima facie risk of oligopoly behavior, direct evidence can as well. If

the competition already underway reflects the presence of oligopoly behavior, then losing a competitor increases that risk. Likewise, if we are

concerned about losing head to head competition and risking so-called unilateral effects, then direct evidence regarding head to head competition

will often be more useful than a market definition exercise. Focusing on the competition at issue means using any probative evidence to assess the

risk of competitive harm.

IV. Conclusion

            There are so many other fascinating issues under consideration as we develop the guidelines. I am sure some will be debated further as

this event continues, and the discussion will continue through the coming months as we release a draft for public comment.

Let me conclude, however, by acknowledging that we are in a time of change. President Biden explained last year that after “40 years [of] the

experiment of letting giant corporations accumulate more and more power,” we have gotten “less growth, weakened investment, fewer small

businesses, [and] too many Americans who feel left behind.”[9]

            Too often, that failed experiment has involved ignoring the rule of law as it applies to antitrust. And too often it has involved distracting

diversions away from the core question. How does competition play out, and how does a merger or conduct threaten it?  When we answer that

question carefully, we will better protect competition and vindicate Congress’ vision for the antitrust laws.

Thank you.
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