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The bill wasordered to be engrossed for a third reading, read the third
time, and passed.
. ENROLLED BILLS SIGNED.

A message from the House of Representatives, by Mr. MCPHERSON,
its Clerk, announced that the Speaker of the House had signed the fol-
lowing enrolled bills; and they were thereupon signed by the Vice-Pres-
ident:

A bill (8. 835) to increase the pensions of certain soldiersand sailors
who are totally helpless from injuries received or diseases contracted
while in the service of the United States; and

A bill (S. 896) to amend and alter an act entitled **An act to author-
ize the construction of a railroad, wagon, and foot-passenger bridge
across the Mississippi River at or near Clinton, Iowa,’’ approved July
16, 1888.

ORDER OF BUSINESS.

Mr. SHERMAN. I move that the Senate proceed to the considera~
tion of the bill (8. 1) to declare unlawful trusts and combinations in
restraint of trade and production.

Mr. CULLOM. I hope the Senator will allow me to get along to
my public-building bill.

Mr. SHERMAN. That is at the very head of the list now.

Mr. CULLOM. The Senator.called up the public-building bills the
other day and got his all through. What is the Senator’s object now
in calling up Senate bill No. 1?

Mr. SHERMAN. To enable the Senator from Mississippi [Mr.
GrorGE] to make a speech.

Mr. CULLOM. I hope we shall go on with the Calendar for awhile.

Mr. SHERMAN. I move that the Senate proceed to the considera-
tion of Senate bill 1.

Mr. CULLOM. I hope the Senate will go on with the consideration
of ‘the Calendar. *

The PRESIDING OFFICER (Mr, HAWLEY in the chair). TheSena-
tor from Ohio moves that the Senate proceed to the consideration of
the bill (8. 1) to declare unlawful trusts and combinations in restraint
of trade and production.
~ Mr.CULLOM. Do I understand that the Senator from Mississippi
gave notice that he desired to make a speech to-day ?

Mr. GEORGE. It would suit me as well to-day, and probably bet-
ter than at any other time.

Mr. CULLOM. If the Senator has given notice and desires to speak
T of course withdraw my opposition to taking up the bill

Mr. GEORGE. I have not given any notice, but the Senator from
Ohio about an Wour ago told me he would eall the bill up, and as I
have g speech ready to deliver it would suit me to go on to-day.

Mr. HALE. What has become of the educational bill that was going
to be pressed ? ’

The PRESIDING OFFICER.
derstanding until Monday.

Mr. GEORGE. I believe I would prefer to talkeup the trust bill to-

It has gone overby agreement or un-

day. ¢

Mr. CULLOM. I inguire of the Senator from Ohio if his purpose is
to consider the bill until it is disposed of or to let it go back to the
Calendar after the speech of the Senator from Mississippi ?

Mr. SHERMAN. I should like to have it disposed of, but I presume
it will have to go over after the Senator from Mississippihas concluded
his remarks.

Mr. CULLOM. I hope when the Senator from Mississippi concludes
his speech that we shall go back to the Calendar for awhile,

The PRESIDING OFFICER. The Chair understands that the ob-
jection is waived, and by unanimous consent the Senate will proceed to
the consideration of the bill (8. 1) to declare unlawful trusts and com-
binations in restraint of trade and production.

" Mr. ALLISON. Before the Senator from Mississippi proceeds T will
agk him to yield to me for a moment.

Mr., GEORGE. The Senator from Ohio is entitled to the floor.

Mr. SHERMAN. Ishould like to have the bill read; that is all.

Mr. ALLISON. I only desire to call up Senate bill 907, a pension
bill that was passed over on account of my necessary absence during
the morning hour.

Mr. SHERMAN,
1 be read.

I have no objection, and then let Senate bill No.

MRS. MARY L. BRADFORD.

The PRESIDING OFFICER. The Senator from Iowa asks unani-
mous consent that the Senate resume the consideration of the bill (S.
907) to restore the name of Mrs. Mary L. Bradford to the pension-roll,

Mr. ALLISON. It will take but 2 moment.

The Senate, as in Committee of the Whole, resumed the considera-
tion of the bill.

The PRESIDING OFFICER. The bill has been read, and the amend-
ment of the Committee on Pensions has been agreed to.

The bill was reported to the Senate as amended, and the amendment
was concurred in. )

" The bill was ordered to be engrossed for a third reading, read the
third time, and passed.

TRUSTS AND COMBINATIONS.

" The Senate, as in Committee of the Whole, proceeded to the consid-
eration of the bill (8. 1) to declare unlawful trusts and combinations
in restraint of trade and production. .

The PRESIDING OFFICER. The bill will be read.

The Chief Clerk read the bill, as follows:

_Be it enacted, efc., That all arrangements, contracts, agreements, trusts, or com-
binations between persons or corporations made with a view or which tend to
prevent full and free competition in the importation, transportation, or sale of
articles imported into the United States, or in the produection, manufacture, or
sale of articles of domestic growth or production, or domestic raw material that
competes with any similar article upon which a duty is levied by the United
States, or which shall be transported from one State or Territory to another,
and all arrangements, contracts, agreements, trusts, or combinations between
persons or corporations designed or which tend to advance the cost to the con-
sumer of any such articles are hereby declared to be against publie policy, un-
lawful, and void.

SEc. 2. That any person or corporation injured or damnified by sucharrange-
ment, contract, agreement, trush, or combination may sue for and recover, in
any court of the United States of competent jurisdiction, of any person or cor-
poration a party to a combination described in the first section of this act, the
full consideration or sum paid by him for any goods, wares, and merchandise
included in or advanced in price by said combination,

Sgc.8. That all persons entering into any such arrangement, contract, agree-
ment, trust, or combination described in section 1 of this act, either on his own
account or as agent or attorney for another, or as an officer, agent, or stock-
holder of any corporation, or as & trustee, committee, or in any capacity what-
ever, shall be guilty of a high misdemeanor, and on conviction thereof in any
district or circuit eourt of the United States shall be subject to a fine of not more
thar $10,000 or to imprisonment in the penitentiary for a term of not more than
five years, or to both such fine and imprisonment, inthe discretion of the court,
And it shall be the duty of the district attorney of the United States of the dis-
trict in which such persons reside to ingtitute the proper proceedings to enforee
the provisions of this act.

The bill was reported from the Committee on Finance with amend-
ments.

Mr. SHERMAN. I do not intend to say anything with respect to
the bill at this time; perhaps not at all, unless it becomes necessary.
I wish to give notice, however, that I am directed by the Committee
on Finance to move to strike out the third section of the hill, so that
Senators may understand that that amendmentis proposed by the Com-~
mittee on Finance, and probably seme modification will be made of the
amendments that have already been reported. With this remark I
leave the matter to the Senator from Mississippi.

Mr. GEORGE. Mr. President, I regard this legislation, or rather
legislation on the subject-matter of this bill, as possibly the most im-
portant matter to come before the present Congress, and for that reason
T have prepared with some care the remarks which I propose to submit
to the Senate in opposition to the bill as it now stands, both as to its
efficiency, if it be constitutional, and also upon the question of the con-
stitutional power of Congress to enact it.

© A careful analysis of the terms of the bill is essential. We must
know whab it means, what its legal effect is, if we give force to it as it
iswritten. It is somewhatobscure; in some parts ambiguous, Itisa
a criminal and penal statute. Its second section provides for the re-
covery of a penalty. Its third and last section provides for an indict-
ment and punishment of offenders for crimes defined in the first.

In considering such a bill Congress must necessarily determine with
care what will be its meaning and effect in the courts. This is essen-
tial to prevent a result which would be both absurd and highly preju-
dicial, to wit, that Congress means one thing in passing the bill and
the courts in enforcing it shall give it another and different meaning.

We must adopt, therefore, the known methods of the courts in de-
termining what the bill means. Before passage this is a high duty, to
prevent misconception and, from that, injustice. After its enactment
we have no power of construction. It is then the sole duty of the courts
to construe it to find out our meaning and intention in making the law.
In the sense in which they interpret it, it becomes the law of the land,
however contrary that intent may be to the individual opinion of Sen-
ators who vote for it.

Being a penal statute, and nothing else, it will be construed strictly
in favor of alleged violators. Nothing will be brought within it which
is outside of its plain words. Enlargement by construction will net be
allowed. The party charged with violating it can stand, and will
stand, on the strict letter of the statute. The courts will not goaninch
beyond this in trying and punishing alleged offenders.

I proceed now to the analysis of the bill, to see what it provides for,
what it prohibits, what it punishes, and what it permits as lawful.

In the first place, it must be noted that the bill deals only with agree-
ments, arrangements, and combinations. It denounces and punishes
these when made with a certain intent, but it neither punishes nor af-
fects in the least any act done in pursuance of these combinations. It
punishes a conspiracy with intentto do certain things, but treats these
things when done as perfectly lawful, as harmless, even meritorious.

The making of the combination with the prohibited intent is the
corpus delicti, the criminal act denounced by the statute. That and
nothing more is the crime. -The crime, in the main, is complete and
perfect when this agreement is made. It makes no difference, so far as
the bill goes, except in one case, whether acts are afterwards done in
pursuance of the agreement or not. If no such act be done, still the
making or enteringinto the agreement is criminal and punishable. If
such act be done, it is neither punishable in itself, nor does it aggravate
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in any way the criminality of the combination, or agreement, or what-
ever else the thing may be called. It is not a case (and this must be
borne in mind) where the original agreement is one of a series of acts,
all of which are necessary to be done‘ in order to constitute the crime.
But the entering into the agreement or combination {for these words
cover the whole of the words descriptive of the crime as used in the
bill) is per se the crime and the whole of it.

The first thing which attracts our attention, therefore, is that if the
agreement or combination, which is the crime, be made outside of the
Jjurisdiction of the United States it is also without the terms of the law
and ¢an not he punished in the United States. Mark that. Then if these
conspirators are foreigners and remain at home, or, being citizensg, shall
cross our borders and enter into any foreign terrltory and there make
the combination or agreement they escape the criminal part of this law;
and proceedings carrying out the combination may be carried on with im:
punity in the United States. The raising of prices and the prevention
. of free and full competition may all take placein the United States, and
yet no crime has been committed.

That this is a serious and not a meve fanciful and hypothetical objec-
tion is manifest. Forit iscertain, if the bill become a law, all combina-
tions and agreements involving large amounts and therefore seriously
affecting the welfare of the people of the United States will be made
outside of the jurisdiction of the United States. Canada and Mexico
are near nexghbors, and the former will certainly become the locality
in which these agreements will be made, asit has become the refuge of
embezzlers at this day. Thelaw will therefore operate only on little
sinners, little men, combining with reference tointerests so small asnot
to justify fthe expense and troubie of a visit to Canada or Mexico in
order to make theagreement or combination. So that the bill is asham
80 far as the real crnnm'ds are concerned, the men whose wealth ena-
bles them to fleece and rob the people.

But suppose, what I think, however, is highly improbable, some of
. these great combinations should be 'made in the United States. Wiil

the case be any better for the people in whose interests we profess to
legislate ? The combination, agreement, or trusts, ete., must, under the
bill, be made ‘‘with the intention to prevent full and free competition
in the importation, transportation, or sale of articles imported into the
United States.”” -

Here we have serious ambiguity and doubt, and it is impossible to
say with certainty what the bill means. The word ‘‘imported,’’ which
describes the article about which the agreemient is to be made, isin the
past tense, and means, grammatically, articles already imported, and
shows that the agreement must be in reference to articles which have

" thenatthetimeof making the agreementbeen imported; yebtin the same
sentence we have denounced an agreement to prevent full and free com-
petition in the importation of the articles described, and this necessa-
rily means that the agreement shall precede the final act of importation.
For it is certain that an agreement made after the act of importation
is complete can not have any effect on that past and completed trans-
action. Itisnot in the power of man to change or affect the past.
‘What has transpired is not a matter in action; it is only a matter of
history.

So that we have this contradictor y enactment contained in the sam

" sentence, that the agreement denounced by the bill shall precede im-
portation, and that it shall also come after importatlon There is no
way to reconcﬂe this except to strike out the word ‘‘importation’’ in
the sentence *‘ prevent full and free competition in the importation,
transportation, or sale. of articles imported ?? or to insert *‘ which shall
be”’ before ** imported.” It-certainly is not allowable to strike out a
word in a criminal statute, nor can we insert words which change its
meaning. If we insert *“ which shall be,”’ then we make the ‘ trans-
portation and. sale’’ prohibited precede the final act of importation.
They will thus not only precede importation, bub there is nothing in
“the bill to limit the time, so it be preceding time, in which such sale
and transportation shall take place. It therefore covers any time in
which, and any place, though in a foreign country, at which, such trans-
portation and sale might take place. A provision so broad would make
the statute unconstitutional, as embracing matters within a foreign juris-
diction and subject to regulation only by a f‘orelgn power.

¢

There is only one other conceivable meaning, and that is, the phrase |

avreements, ete., made with intention to prevent full and free com-
petition in the 1mportfmon transportation, or sale of articles imported
into the United States,’” means, with reference to importation, that the
agreement must precede the act of importation; and with reference to
¢ transportation and sale,’’ this agreement refers to those acts done
after importation. With this meaning, if we are allowed to conjecture
it in a eriminal statute, the bill would be plainly unconstitutional. It
would then include transportation and sale generally, there being no
words to limit them. Transportation and sale generally are not within
the jurisdiction of Congress, but only transportation and sale in inter-
state and foreign commerce. It will be hereafter shown to be an un-
deniable rule of constitutional law that where the language of a stat-
ute embraces matters within and without the constitutional power of
Congress the whole of it is unconstitutional.

But if we were allowed to do this in this case, the result would be
to demonstrate in the clearest manner the utter worthlessness of the

bill as a remedy for the evils which afflict our counbry I‘or in this
view we would have the prohibited agreement so far as importation is
concerned preceding that event. As importation is the result of a
transportation of goods from a foreign country, the agreement in re-
lation to it would generally be made 1 there, and would always be made
there if such agreements were prohibited and punishable by law here,

And as to the transportation and sales here, they would take place or
could be made to take place after the article imported ceased to be im-
ports in the constitutional sense of the term or after the ougmal pack-
age in which they were imported had been broken. Anagreement made
w1th reference to them in that connection would be beyond the jurisdic-
tion of Congress. This will be proven before I conclude.

There is another trouble—a very serious obstacle—in enforcing the
hill as a law. The agreement or combination must be made Wlth a
certain specified intent. A combination or arrangement between two
or more 1n relation to the husiness mentioned in the bill is altogether
an innocent and lawful transaction, unless. it be made with the intent
named in the bill, The unlawful intent therefore is the gist of the
offense. Without this intent theact islawful, even meritorious. With
it, the act is uniawful and eriminal.

In such cases it is settled law that the specific intent which consti-
tutes the crime must be proven on the trial to exist as is stated in the
statute. A lawful ach made unlawful when done with a specific intent
mentioned in the statute, remains still lawful, so far as that statute s
concerned, if not done with that specific intent, though it may have
been done with some other intent, which may be recoomzed in morals
andeven in law as equally obj ectlonable as the spemﬁc intent named in
the statute. :

In all such cases the specific intent named in the statute must not
only exist, but must on the trial be proven to exist beyond a reason-
able doubt or the party indicted must be acquitted; the proof of a
different intent, though it be also unlawful, will not do. So that under
the first branch of the statute relating to imported goods, it must be
proven that the intention was to prevent competition in the transpor-
tation, when it is not purely internal and domestic, or in the sale of the
article whilst it was still an import in the constitutional sense; that
is, before it has been sold by the importer or before the original pack-
age in which it is imported has been broken. If the combination re-
lates to sales to. be made by others than the importers or even by the
importers themselves after the original package is broken, then it is
with different intention than the one included in the statute, and with
an intention that can not be constitutionally included in it and there-
fore there can be no conviction under the statute.

- So that all the benefits of thisbill, so far as preventing increased price
coming from combinations to prevent free competition in the sale of
1mp0rted goods, come to naught if the parties making the combina-
tions will only make them Wlth the intent to operate on sales taking
place after they have ceased to be imports by either having been sold
by the importer, or he, still being owner, has broken the paekage in
which they were imported. Of course, if the bill becomes a law, the
combinations and arrangments will be made outside of it, when that
can be 0 easily done. )

I pass now to the second branch of the bill: combinations and ar-
rangements ““ with intention to prevent full and free competition in
the production, manufacture, or sale of articles of domestic growth or
production or domestic raw material’’ that competes with any similar
article upon which a duty is levied by the United States, intended fox
and which shall be transported in interstate commerce for sale.

This is a most remarkable provision, possnbly unparalleled in penal
legislation.

To constitute the crime under this part of the bill there must be com-
bined three intents, entirely distinct, two of them not unlawful, and
one ach which may be done by a third party in no wise connected with
the party who is made criminal. "This act of such third party is not
only not criminal but is even meritorious and the suhject of encourage-
ment by law. That is, a crime is by statute compounded of thlee in-
tents, two of them lawful, and of the separate and independent and
subvequent lawful act of 'mother all of these concurring to constitute
the crime.

To convict a party indicted under this clause of the bill, it must be
proved beyond a reasonable doubt—

First. That be entered into the combination or arrangement named
with another, or others, with the specific intent to prevent the full and
free competition in the production, manufacture, or sale of domestic
articles which compete with dutiable foreign goods;

Second. That these domestic articles must be intended for transpor-
tation in interstote commerce for sale; and .

Third. That these goods have been so transported for sale.

Suppose the United States succeeds in proving the unlawful combi-
nation or arrangement to permit full and free competition. This alone
will not do, as under the first branch of the bill something further
must be proven. It must he further shown that the articles in rela-
tion to which the combination was made do actually compete with the
dutiable foreign article. The language is that the domestic article
““ competes’’ with the foreign article, not that it may compete or has
the tendency to compete.. There must be actual competition. If we



1890.

CONGRESSIONAL RECORD—SENATE.

1767

may, as this bill does, apply the action indicated by the verb ‘ to com-
pete”’ to inanimate and insensible subjects, as articles of nmierchandise,
we can do it only in the sense that the separate owners of these articles
are maintaining a contest, seeking aud striving for the same thing; that
is, each is striving to sell his own article, as against the other, in the
same market and to the same set of customers or buyers.

Thisactual competition in the sense ahove named must be proven as
stated. The statute is a penal oue and must not only he strictly con-
strued in favor of the alleged violator, bus the acts constituting the
erime must be proven beyond reasonable doubt. It must be shown,
then, that the domestic article, in the language of the bill, ‘‘ competes”’
with the foreign article; that this competition must be actual, a real,
substantive fact actually transpiring and capable of observation, not
a mere potentiality or possibility or even probability of competition.
This it will be impossible to prove unless both articles should be act-
ually in a particular market, as New York, and their owners are
seeking and striving against each other to sell them., If the foreign
article he absent and not offered in the market, there is no competition.
If the domestic article be absent there is no competition, for in neither
case can it be said the domestic article, in the language of the statute,
‘‘competes’’ with the other. And it makes no difference what may
cause the absence of the foreign article, except that such absence shall
not he caused by the combination, For if the foreign owner will not
on any account bring or send his goods to our markets, there can be
nothing here which competes with them. And so if the foreign goods
be excluded by a law of the United States denouncing them as unlaw-
ful objects of commerce, for then they can not be brought here at all.

Is not the same thing true if their entrance into our ports be ex-
cluded by the imposition of a duty so high that it is prohibitory? In
either case it is prohibition of competition, completeand effectual. In
the one case the prohibition is absolute and eo nomine; in the other it
is equally effectual, thongh prohibition is nof expressly and by that
name enacted. In both eases there is no actual competition, nor does
the casus named in the bill, that the domestic articles *‘ compete ” with
the foreign article, arise,

So it appears that in a large majority of instances under our pro-
tective tariff, enacted expressly, as the friends of it claim, to prevent
full and free competition between foreign and domestic goods, this
bill, if enacted, will furnish no remedy. It will beasham and nothing
more.

But suppose the difficulty is surmounted and the actual competition
is proven beyond a reasonable doubt, then it must also be proven that
the domestic, goods or raw materials were intended by the parties to
the combination for transportation from one State or Territory to an-
other for sale. :

The intention to transport for sale must be the intention of the par-
ties to the combination and the party on trial. Iowever we may make
one man respounsible for the open and overt acts of another, I believe
it has never been contended that we could makeone man liable for the
secret and uncommunicated intention and thoughts of another., So it
must be proven that the combination was made not only with the intent
to prevent full and free competition between the goods produced under
it and the foreign article, but that the intent was that the goods pro-
duced should be transported from State to State for sale, These intents
must coexist at the making of the arrangement in the minds of the
parties toit, If either is wanting there can be no crime under this bill.

Parties, therefore, entering into these combinations after this bill be-
comes a law will of course make them aceording to law. It is their
daty to make their action conform to the law. It will be presumed
that they did so conform to law unless the contrary is proven. Seeing,
then, when the bill passes, that it is not unlawful to make combinations
and arrangements in the production, manufacture, and sale of goods,
with intent to prevent the competition denounced by the bill unless is
shown the further intent that these goods shall be transported for sale
from one State to another, they will limit the intention to selling them
or exchanging them in the State in which they are produced. They
will refuse to sell except at their doors. They will agree to make and
produce goods to sell to whosoever will there at that very place and
in that State buy them. Callingto mind the ruleof law before alluded
to, that when the specific intent is the gist of the crime, it must exist
and be proven to exist, specifically as stated in the statute, we see that
no crime is established.

That a part of the goods produced may and actually does go into in-
terstate commerce will notdo to prove the specific intent mentioned in
the bill; for that would enly prove that the intent of the combina-
tion was to produce goods which parties to whom they were sold and
over whom the combination had no conirol might or might not put
into interstate commerce as circumstances of trade mightafterward in-
dicate as most profitable. This is a very different intent from the spe-
cific intent named in the statute, the intent solely to transportin inter-
state commerce,

To show how impossible it is to produce a conviction upon a statute
where the gist of the offense is the intent to transport in the manufact-
ure of goods, I read from a decision of the Supreme Courb at the
October term, 1888, Kidd vs. Pearsen:

Even in the exercige of the power contended for Congress would be confined

to the regulation, not of certain branches of industry, however numerous, but
to those instances in each and every branch where the producer contemplated
an interstate market. These instances would be almost infinite, aswe have
seen, but still there would always remain the possibility, and often it would be
the case, that the producer contemplated a domestic market. In that case the
supervisory power must be executed by the State, and the interminable trouble
would be presented that whether the one power or the other should exercise
the authority in question would be determined, not by any general or intelli-
gible rule, but by the secret and changeable intention of the producer in each
and every act of productiorn, A situation more paralyzingto the State govern-
ments and more provocative of conflicts between the General Government and
the States, and less likely to have been what the framers of the Constitution
intended, it would be difficult to imagine.

But, Mr, President, if this trouble should be removed there remainsg
another. It must also be shown that the goods produced were actu-
ally so transported, and that, too, with another specificintent, namely,
for sale.

It is not stated in the statute who shall entertain thislast intent. We
are left to conjecture as to whether the purpose of sale shall be the pur-
pose of the persons making the combination, or of any person to whom
they may have sold the goods, or of a subpurchaser from them, being the
consignor in the transportation, or of the consignee in the State in which
the transportation ends. But though doubtful we must assume that
the intent or purpose of sale was the intent and purpose of the party on
trial, of the parties to the combinatien, for, as stated before, one man
can not be punished for the secret and uncommunicated intent of
another. i

But if this obstacle, insurmountable as it appears to be, should be
found in fact removable, then we will find that the statute will never-
theless be a worthless remedy against the evils arising from thesecom-
binations. Tor, as the transportaticn must be for sale, and not for any-
thing else, it must be negatived in the proof that it was for exchange
or for consumption.

But up to this point, if all the proof he made as required, there must
be proven a superadded or fourth intention; that is, it shall be the in-
tent of the parties to the combination to advance the cost of the articles
described totheconsumer. Theintent to advance the price to the whole-
sale or retail dealer alone will not do; it must be to advance it to the
consumer. Thig leaves unpunished and perfectly lawful all those
combinations which have proven so disastrous, that have for their ob-
ject a decrease in the price to be given to the producer, and also those
speculative movements now so common by which there shall be a tem-
porary advance in the market, to last till a day not far off, when there
shall be a settlement. ,

These arrangements, combinations, or corners, or whatever else they
may be called, are made whelly for speculative purpeses—intended
alone to squeeze those who are ‘‘short,’’” as the saying is. It is true
they do, asan incident, sometimes affect, while they last, the price paid
by the consumer; but that is not the intent, the specific intent with
which they are formed, and they are, therefore, not embraced in the
statute. Nor are such combinations made in reference to articles in-
tended for interstate transporbation and sale, for such speculations are
made whelly without expectation of a delivery of the articles, and set-
tlements are made by merely paying the price on the day agreed upon,
" Mr. President, up to this point I have been considering the bill
in its aspect as & punisherof crime. But there is a section which gives
the injured party a civil action to recover a penalty; that is, double
damages. If we suppose that such a suit would ever be brought, an
event almost certain not to transpire, the plaintiff would encounter
all the difficulties of a criminal prosecution, as I have pointed them
out, with one single exception and only one. That exception is that
he would not be compelled to make out his case beyond & reasonable
doubt. He would, however, be compelled to prove every fact shown
to be necessary in the criminal proceeding by clear evidence to the sat-
isfaction of the court and jury. He would not be allowed to rely on
mere conjecture or supposition,but he must establish his case affirma-
tively so as to satisfy the court and jury thatall the facts and all the in-
tents existed which I have shown to be necessary in the criminal prose-
cution. That this would beimpossible is seen from what I havestated,
and is also shown more clearly even by what follows. :

The right of action against the persons in the combination is given
to the party damnified. ‘Who is this parbyinjured, when, as prescribed
in the bill, there has been an advance in the price hy the combination?
The answer is found in the bill itself in the words, ‘“intended to ad-
vance the cost to the consumer of any such articles.”” The consumeris
the party - “ damnified or injured.”

This is the express provision of the bill, as I think is clear from the
last elause of the first section. But even if it were not the express lan-
guage of the bill, it soresultsasalogical necessity. An advance in price
to the middlemen is not mentioned in the bill, for the cbvious reason
thatnosuch advance would damnify them; it would rather he a benefit,
as it would increase the value of the goods he has on hand, He buys
to sell again. He buys only for profit on a subsequent sale. So what-
ever he pays he receives when he sells, together with a profit on his in-
vestment; and so of all of them, including the last, who sellsdirectly to
the consumer. The consumer, therefore, payingall the increased price
advanced by the middlemen and profits on the same, is the party neces-
sarily damnified or injured. )

‘Who are the consumers? The people of the United States as indi-
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viduals; whatever each individual consumes, or his family, marks the
“amount of his interést in the price advanced by the combination. Ifis
‘manifest that in nearly every instance the damage by the advanced
price of each article affected by these combinations would be—though in
the aggregate large, indeed—so small as not to justity theexpense and
trouble of a suit ina distantcourt. The consumer claims.a loss of, say,
$25, on a particular article, as sugar, affected by the combination. If
he succeeds he gets double damages; that is, $50. He may live in Mis-
souri, or Texas, or Kansas; he- must go to New York, or Boston, or
Chicago, or some distant city to bring his suit. He is poor, a farmer,
or mechanic, or laborer. He undertakes to get damages from a power-
ful and rich corporation, or combination of corporations and persons.
He must employ lawyers; he must hunt up and interview witnesses,
many of them unwilling to communicate what they know and some
interested in misleading him. He mus} summon them; pay their ex-

" penses. He must attend the court, If he is ready for trial the cause
will be probably continued. The result will be in nearly every case
that, crushed by the expense, wearied by the delays, he will abandon
the suit in despair.

I do not hesitate to say that few, if any, of such suits will ever be
instituted, and not one will ever be successful.

Mr. President, I have proven this bill to be worthless even if it be
constitutional. These trusts and combinationsare great wrongs to the
people. They have invaded many of the most important branches of
business. They operate with a double-edged sword. They increase
beyond reason the cost of the necessaries of life and business and they
decrease the cost of the raw material, the farm products of the country.
They regulate prices at their will, depress the price of what they buy
and increase the price of what they sell. They aggregate to themselves
great, enormous wealth by extortion which make the people poor. Then
making this extorted wealth the means of further extortion from their
unfortunate victims, the people of the United States, they pursue un-
molested, unrestrained by law, their ceaseless round of peculation un-
der the law, till they are fast producing that condition in our people
in which the great mass of them are the servitors of those who have
this aggregated wealth at their command.

The people see this and they are restiess and discontented. The farm-
ers especially have been the victims of this and other policies which
have brought them to the verge of ruin. Debts and mortgages accu-
mulate, The home, the farm, the workshop, are becoming the prop-
ertieshy encumbrances of lordly creditors, who, by methods encouraged
and fostered by law in some instances and permitted by law in others,
have extorted their ill-gotten gains from the poor and then used the
money thus obtained to complete the ruin of the people. The people
ask us forredress. They plead for security against these wrongs, What
is offered them is this bill, which, even if it be constitutional, is, as I
have shown it to be, utterly worthless, It will aggravate rather than
diminish the evils.

Mr. President, I do not charge the committee with bad faith in the
presentation of this bill. I have faith in the fairness and justice of
their intentions. “The truth is, sir, the committee, by its methods, un-
derlook to accomplish the impossible. They have undertaken to com-
pound from reserved and granted powers a valid bill, and the result is
the incongruities I have pointed out, that curious commingling of in-
consistent and inefficient provisions which has produced this abortion.
There is one power in the Constitution which would have been efficient
if it had been resorted to. It is the power to levy taxes, duties, im-
posts, ete.  The author of this bill at one time concurred in the opin-
jon that this was the only power in Congress on the subject which would
be efficient. Speaking of legislation to suppress trusts, on August 14,
1888, Mr, SHERMAN said:

‘Whether such legislation can be ingrafted in our peculiar system by the na-
tional authority there is some doubt, If it can be done at all it must be done
upon a tariftbill or revenue bill, I do notseein whatother way it can be done.

That, sir, i3 exactly my position. There is no other way under the
Constitution. :

And to show what he meant by legislation on a tariff bill the same
great Senator on January 2, 1888, commenting on a passage in President
Cleveland’s message recommending lower duties to prevent trusts, said:

‘Where such combinations to prevent a reduction of price by fair competition
exist I agree that they may and ought to be met by a reduction of duty,

But that distinguished Senator and the great Committee on Finance
who have produced this bill believein high duties, in protective duties,
in even prohibitive duties. They are wedded to the conviction that
the home market is the best market, and that the American manu-
facturer is entitled to this American market as against the world. They
are unwilling to give up this theory. Notwithstanding they see ‘‘that
combinationsto preventareduction of price by faircompetitiondoexist ’’
and thatafairand effectual ‘‘way tomeet them isby areduction of duty,’’
they can not make up their minds to do this. So, contrary to the views
expressed, as above quoted, by Mr. SHERMAN, they have sought another
power in the Constitution to suppress trusts. But they have sought
in vain, as Mr. SHERMAN said they would. They seek to make two
inconsistent, even repellant, things coexist and harmonize, to wit: a
high protective tariff, which shuts out foreign competition, and the vain
prohibition that the protected parties shall not avail themselves of the

advantage thusgiven them. They throw the coveted sop to the hungry
and greedy Cerberus and then say to_the dog, ‘‘You shall not eat it.”?

The attempt to-do this must fail. Success is impossible. You can
no more make moral contradictory laws coalesce and work in harmony
than you can construct a system dependent on contradictory physical
and mathematical laws. The power of Congress is impotent to recon-
cile and harmonize truth and error. It is powerlessalso to make truth
erroror to make errortruth. 'We can not enact that the three anglesofa
triangle shall be more or less than two right angles. We can not re~
peal the law of gravity. We can not enact that vice shall be virtue,
that falsehood shall be truth, We can not change human nature. We
can not by our tariff laws administer to and stimulate the greed of men,
and then, without removing the stimulant, enact successfully, as is at-
tempted by this bill, that this greed shall be generosity and self-abne-
gation. By our tariff laws we hold out to the owners of the protected
industries the offer of 47 per cent. advance in price. We tell them
they are entitled to it; that it is right and just. By this bill we say
to them, you must not take the offer.

Of course, Mr. President, a bill framed with these utterly contra-
dictory and irreconcilable ends will be inefficient, the miserable sham X
have shown this to be.

THE BILL UNCONSTITUTIONAL.

Mxy. President, I now proceed to show that the bill is utterly uncon-
stitutional.

This task is an easy one, since the principles applicable to this ex-
amination have again and again been settled by the Supreme Court.
I warn Senators now that no attempt will be made to show the bill
unconstitutional upon that narrow and strict theory of State rights
which they may suppose is entertained by the Southern people and by
them only. In all I shall say on this subject I shall plant my argu-
ment on an exposition of the Constitution made by the tribunal which
the Constitution itself appoints to perform that duty.

The power to enact the bill is claimed in the bill itself under the
commercial clause of the Constitution: the power ‘‘ to regulate com-
merce with foreign nations and among the States.”’

A statute enacted under this grant must be the exercise of a power
of regulation, a regulation of commercs, either foreign or interstate.
It must be this and nothing else.

A regulation of commerce is prescribing rules for carrying on that
commerce; that is, regulating the doing of the things which uf them-
gelves coustitute that commerce; the very transactions between men
which are commerce, interstate orforeign, are the things tobe regulated.

The transactions which take place before this interstate or foreign
commerce beging and the transactions occurring after it ends, though
they be strictly commercial, do not constitute interstate or foreign
commerce nor any part of it. They are only domestic commerce in the
State in which they take place, and are beyond the power of Congress
to regulate. They belong exclusively to the State in which they orig-
inate and are consummated. The power of Congress commences with
the initiation of interstate or foreign commerce and ceases with its
termination. The regulation, therefore, must be of things done, trans-
actions taking place, after this initial point and before the point of texr-
mination. The power of Congress extends to nothing before the begin-
ning and to nothing occurring after the end of this commerce,

So far as this bill is concerned, it is needful only to specify the acts,
without reference to the citizenship of the actors, which constitute in-
terstate or foreign commerce. They embrace purchase, sale, exchange,
barter, transportation, and intercotrse for the purpose of trade in all
its forms. (See Welborn vs. Missouri, 91 U. 8. R., and Mobile vs.
Kimball, 102U, 8, R., 702.) Of these acts this bill specifies and claims
jurisdiction over importation (purchase and transportation combined),
transportation, and sale of imported articles, This relates to foreign
commerce. So farasinterstate commerce is concerned, it specifies trans-
portation for sale only. The extent of these under the power of Con-
gress will be discussed further on.

But, Mr. President, among these commercial acts are not manufact-
ures or any other kind of production, nor sales, nor transportation
purely within a State or wholly outside the territorial jurisdiction of
the United States. The bill proceeds on the idea that as to interstate
commerce the jurisdiction of Congress extends to the regulation of the
production and manufacture of articles taking place in a State, if only
it be intended that, after such manufacture or production shall be com-
plete, all or a portion of the articles shall become subjects of interstate
commerce, and shall in fact be transported as such.

This basis of the bill is expressly confuted by the decisions I shall
quote. :

The Supreme Court in Veazie vs, Moor, 14 How. R., on page 574,
speaking of the commercial clause of the Constitution, says it can not
““he properly concluded that because the products of domestic enter-
prise in agricalture or manufactures or in the arts may ultimately be-
come the subjects of foreign’’ (or interstate) ‘‘ commerce, the control of
the means or the encouragements by which enterprise is fostered and
protected is legitimately within the import of the phrase ‘foreign com-
merce,’ or fairly implied in any investiture of the power to regulate
such commerce. A pretension so far reaching as this would extend to
contracts between citizen and citizen of the same State; would control
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the pursuitsof the planter, the grazier, the manufacturer, the mechanic,
the immense operations of the collieries and mines and furnaces of the
country; for there is not one of these vocations the results of which
may not become the subject of foreign »’ (interstate) *‘ commerce,’’

The court further condemns the position that Congress has jurisdic-
ion over a commerce ‘‘which *  * ¥ igunquestionably internal,
although intermediately or ultimately it might become foreign.”

This case, though decided in 1852, vas very recently (in 1880) con-
firmed by the Supreme Courtin Lord vs. Steam-Ship Company, 102 U. 8.

This case expressly condemns that provision in the bill which seeks
for jurisdiction in Congress over production and sales in a State merely
upon the ground that the articles so produced or so sold might be after-
wards transported in interstate commerce. There are other cases to
the same effect.

But the bill, though originally written by its authorto stand on this
basis only, of a subsequent interstate transportation in interstate com-
merce, seems now, as amended by the committee, to abandon that po-
sition and to place the power of Congress on such subsequent trans-
portation, combined with an intention existing in the mind of the parties
to these arrangements or trusts, ab the time of production and manu-
facture, that the articles should be so transported.

That the conjoining of this intent in the production, with the sub-
sequent transportation, does not belp the case for the validity of the
bill, I now proceed to show.

Production of all kinds, manufactures of all kinds, as wehave seen,
are subject to the jurisdiction and power of the State in which they
are carried on. Whatever regulations, therefore, may be made for car-
rying on these must be made by State authority. The methods of these
operations of industry and art are exclusively for the States to regulate.

What is lawful by the State regulation can not be made unlawful by
the United States. The bill concedes this, for it professes not to un-
dertake to condemn these operations as carried on under State author-
ity. So far as this bill goes, these manufactures and productions are
perfectly lawful, even when made with the intent of subsequent in-
terstate transportation. Nor is interstate commerce in them inter-
dicted or even regulated in any manner or to the smallest extent.

‘Whether Congress can interdict commerce between two States in ar-
ticles lawfully produced in either, and which one State wishes to sell
and another wishes to buy, merely upon the ground that Congress dis-
approves the methods of production or dislikes the motive on which
production fook place, these methods and motives being perfectly law-
ful in these States, I shall not discuss now. That question does not
arise on the bill as it now stands.

The question is, Can Congress, in the exercise of the power to regn-
late commerce among the States, make a law—prescribe a regulation—
which punishes the intent with which an article is produced in a State
and then permit it to be a lawful subject of interstate commerce, with
no regulation whatever of that commerce in that article? That is ex-
actly what this bill undertakes to do, neither more nor less. The re-
sult is that there is no regulation of interstate commerce, but there is
a regulation of something else. That something is the domestic and
internal production and business of a State. The power to do this will
not be contended for.

Mr. President, if it be conceded that the punishment of an intent
with which goods are produced, and which, when produced, are law-
ful subjects of interstate commerce, exactly as all other goods are, is a
regulation of commerce, and not of production merely, still the bill is
unconstitutional. This results from the fact that the acts and the in-
tent with which they are associated, and which are punished by the
bill, are not the carrying on of interstate commerce, but precede the
commencement of that commerce, and therefore are not subject to the
jurisdiction of Congress.

I now, therefore, proceed to inquire when goods intended for inter-
state commerce become subject to the jurisdiction of Congress. The
answer to thatis furnished by well considered decisions of the Supreme
Court.

In Coe vs. Errol (116 United States, —) the articles of commerce were
logs cut in the State of New Hampshire for transportation by floating
on the Androscoggin River to Lewiston, in the State of Maine. So in
that case the production of the article, the cutting of the logs, was with
the intent to trausport them to another State. But the logs were not
only cub with this-intent, but they were actually transported to the
river with the intent to transport them as soon as the water should
rise. They had gone through the initial domestic transportation nec-
essary tu enable them to be started on the final journey from New Hamp-
shire to Maine. Inthat condition they were taxed by New Hampshire.
If they were the subjects of interstate commerce, if the jurisdiction of
New Hampshire had ceased and the power of the United States had
commenced, the tax was unconstitutional.

On this case the Supreme Court say:

There must be a point of time when they [the logs] cease to be governed ex-
clusively—

Yes, exclusively—
by the domestic law, and begin—

Note the point of time when they begin—
begin to be governed and protected by the law of commercial regulation; and

that moment seems to us to be a legitimate one for this purpose—in which they
commence their final movement for transportation from the State of their origin
to the State of their destination, (Coe vs. Errol, 116 U. 8. R., 525.)

The court then quotes from its own decision in the case of the Daniel
Ball (10 Wallace R., 565), as follows:

‘Whenever a commodity has begun to move as an article of trade from one
State to another, commerce in that commodity has commenced.

The decision is that when the article of commerce hasbegun to move——
not begun to be produced with an intent to move—from one State to
another, then at that time interstate commerce in that commodity has
commenced. Not before that time, but then, at the commencement of
the interstate movement.

And in Coe vs. Errol, the court, speaking of an article infended for
transportation to another State and moved by internal transportation
to a depot from which the final transportation was intended to be com-
menced, proceeds to say:

Until actually launched on its way to another State or committed to a com-
mon carrier for transportation to such State, its destination is not fixed and cer- -
tain, It may be sold or otherwise disposed of within the State and neverbe put
in course of transportation out oi the State, Carrying it from the farm or the
forest to the depot is only aninterior movement of the property, entirely within
the State, for the purpose it is true, but only for the purpose—

What is the purpose but the intent?—
oflputting it into a course of exportation. It is no part of the exportation ite
self.

And therefore no part of interstate transportation and of interstate
commerce.

Until shipped or started on its final journey out of the State its exportation
is altogether a matter in fieri, and not at all a fixed and certain thing, (Idid.,
page 528.)

That case, Mr. President, would seem to settle this question forever.
There seems to be no escape from the conclusion that it fixes the un-
constitutionality of this bill. Here was the intent to transport to an-
other State, not only in the production of the logs, the cutting of them
from the forest with intent to send them to another State, but there
was transportation to a depot in the same State from which it was in-
tended to ship them to another State. 'We have the goods produced
with the intent to put them in interstate commerce. 'We have all the
preparation necessary, with the same intent. But because the final act
of transportation had not commenced the goods were not subject to the
jurisdiction of Congress. They were not interstate commerce.

The case of Coe vs. Errol, just commented on, was confirmed in the
late case of Kidd vs. Pearson (128 U. 8. R., page 1), decided in 1888.

In that case the attempt was made to bring the production of goods
in a State within the jurisdiction of the commercial clause of the Con-
stitution, beeause they were manufactured with the intent to export
them in interstate commerce. The court, after alluding to the right of
the State to regulate the manufacture of an article of commerce as heing
settled beyond dispute, say:

Is this right overthrown by the fact that the manufacturer intends to export
the liguors when made? Does the statute, in omitting to except from its oper-
ations the manufacture of intoxicating liquor within the limits of the State for
export, constitute an unauthorized interference with the power given to Con-
gress to regulate commerce ?

These questions are well answered in the language of thiscourt in the License
Tax cases (5 Wallace, 462, 470). Over this commerce and trade (the internal com-
merce and domestictrade of the States) Congress has no power of regulation or
control. This power belongsexclusively to the State. No interference by Con-
gress with the business of citizens transacted within a State is warranted by
the Constitution except such as is strictly incidental to the exercise of powers
clearly granted to the legislature. The power to authorize & business within a
State ig plainly repugnant to the exclusive power of the State over the same
subject.

The manufacture of intoxicating liquors in a State is none the less a business
within that State because the manufacturer intends, at his convenience, to ex«
port such liguors to foreign countries or to other States.

This court has already decided that the fact that an article was manufactured
for export to another State does not of itself make it an article of interstate com=
merce within the meaning of section 8, Article I, of the Constitution, and tha$
the intent of the manufacturer does not determine the time when the article or
product passes from the control of the State and belongs to commerce.

The court then referred to Coe vs. Errol, above cited, for this position,
and then quote largely from it to show that was its true meaning.

There is but one remaining point in this part of the bill—referring
to domestic production with the intent named—which may be cons
sidered as pointing to a fact giving Congress jurisdiction, The poink
is embraced in the language which describes the goods as competing
with dutiable goods imported into the United States.

The question on this point is, has Congress jurisdiction, under the
power to regulate commerce, to regulate the manufacture, production,
and sale in purely internal State commerce of goods because they.com-
pete with dutiable goods imported into the United States? An answer
is found in the proposition that if the power exists as to production, to
regulate by preseribing the rule laid down in’this bill as to full and
free competition, it may prescribe any other regulation. There is
nothing in the prevention of full and free competition in the manufact-
ure and production of goods which of itself would give Congress juris-
diction as to goods competing with dutiable goods which would not
authorize Congress to make any other regulation they might deem wise
in such production of such goods.

If competition with dutiable goods gives jurisdiction for one regu- -
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lation, it gives it for all regulations deemed wise by Congress. It re-
gults, therefore, that if such competition be a ground of Federal juris-
diction, then Congress can assume or acquire the jurisdiction over the
manufacture and production of all goods whatever manufactured and
produced in any State by simply levying a duty on the competing
foreign articles, and in this way would the whole internal husiness of
the State be brought within the jurisdiction of Congress to regulate
and control as Congress might deem proper. The two facts, dutiable
foreign goods and competing domestic goods, co-existing, would, in this
view, give Congress full jurisdiction as to the manufacture and sale
of the latter. As the power of Congress is unlimited as to the selection
of articles on which duties are to be levied, so by the exercise of this
power its jurisdiction over domestic production and manufactures would
be unlimited, and nothing would remain to the States of their ancient
and undoubted jurisdiction over their internal business.

This reductio ad absurdum is asufficient answer. Butthere is another
answer as full and complete by direct argument. Itis that the power
of Congress is simply a power to regulate interstate and foreign com-
merce; that is, a power o prescribe rules for carryingon this commerce
where it exists and as it is being actually carried on as between States
and between the United States and foreign countries. This statute
prescribes no rule for carrying on this commerce. On the contrary
it prescribes a rule for carrying 6n something else; that is, for carry-
ing on the business of manufacturing and producing domestic articles
within the limits of a State and the sale of them even in the State
of their origin. ‘

I come now, Mr. President, to consider the power of Congress as pro-
posed to be exerted in this bill in its first clause in relation toimports.

This clause makes it eriminal to enter into a combination or arrange-
ment *“ with intent to prevent full and free competition in the importa-
tion, transportation, orsale of articles imported into the United States.”’

Thisis, to say the least of it, a singular provision. It is difficult to
extract the meaning of the draughtsman.

Evidently as tc ‘“importation’’ preventing full and free competition
in the importing of goods, the combination must precede the act of im-
portation; otherwise it conld not affect the importation. A combina-
tion to affect importation could not by any hmran power change or alter
that which has already transpired, an act of importation already com-
plete. So if the bill be not absurd and impracticable on its face we
must make the unlawful agreement precede the act of importation.

- What, then, are we to do with the other words of the sentence, ‘* trans-
portation or sale of articles imported into the United States? ? ¢ Im-
ported ’’ means an act of importation already transpired. Note that
the phrage ‘‘articles imported’” means articles already imported. If
it does not mean this, bub is to be construed as if written ‘‘articles
whichk shall be imported,’’ then the agreement condemned must not
only precede importation, bub musb precede the transportation and sale,
which must also precede importation.

Then we have a provision which makes criminal an agreement fo
prevent competition in the transportation or sale of an article produced
in a foreign country by whomsoever made and wheresoever made, and
as to the time of the making indefinite and unlimited, except only that
it shall precede the transportation and sale affected by it, which trans-
portation and sale may have taken place anywhere on the face of the
globeand ab any time within the lives of the parties to the agreement.
Of course astatute of that sort, embracing within its provisions transac-
tions wholly without the territorial jurisdiction of Congress can not
stand. It will not help it that it may also embrace transactions within
the jurisdiction of Congress, for in such a case, as I will show hereafter,
the courts ean not restrict the plain meaning of the words used, by run-
ning o line which Congress itze'f would notrun, excluding the uncon-
stitutional part and giving the statute operation and effect on those
transactions which might fall within Congressional power.

There is only one other conjectural meaning of this language, and
that is; that as to transportation and sale of the imported articles the
meaning is: that the transportation and sale of the articles shall be
after they are imported. This would confine the acts of transporta-
tion and sale to the United States—a place at least in which Congress
hassome jurisdiction. Bubhere again we encounter the difficulty above
alluded to, that the language embraces too much, embraces transactions
within the power of Congress and transactions beyond or outside of
this power. It embraces both interstate and domestic transportation;
thatis, transporationgenerally. Besides, the words ‘‘articlesimported’?
are not the same as, nor equivalent in meaning to, the word “*imports’
in its constitutional sense. Articles once imported froma foreign coun-
try, always, as long as they remain in the United States, wherever sit-
uated and in whosescever hands they may be and in whatsoever condi-
tion, as to being in the original package ornot, continue to be ‘imported
articles.”” That is, they are articles not of domestic production, but
foreign articles which have been imported into the United States.

But ““imports’’ in a constitutional sense are imported articles in the
hands of the importer and in the original package. When they are
sold to another or the package is broken, though there beno sale, then
they cease to be ‘‘imports”’ in the constitutional sense; they cease to
be within the jurisdiction of Congress to regulate and control, and be-
come subject to State jurisdiction exclusively. They might be regu-

lated as to interstate transportation, but, as we have seen, this is not
provided for, but only transportation generally.

This rule is well settled and well known; but, since this distinction
is not recognized in this bill and since the power of Congress is asserted
in it to regulate ‘‘imported articles’’ generally in their transportation
and sale, without reference to their condition as imports, as I have de-
fined them, I will now read some authorities on that point.

The first cage in which it was settled when imported articles ceased
to be imports under the jurisdiction of Congress and becowme a part of
tho great mass of the property of the State in which they were located
was Brown ¢s. Maryland, reported in {2 Wheat, R., 419, Itake the ex-
position of that case as made by Chief-Justice Taney and Justice Mc-
Lean in the License Cases, in 5 Howard Reports, because it is not only
correct, but because it illustrates the last-named cases, which I also
wish to bring to the consideration of the Senate.

In that cage (Brown vs. Maryland)— '

Says Chief-Justice Taney— .
the court held that an import continued to be a part of the foreign commerce
of the country while it remained in the hands of the importer for sale in the orig-
inal bale, package, or vessel in which itwasimported, * * .* but that when
the original package was broken up for usc or retail by the importer, and also
when the commodity had passed {rom the hands of the importer inso the hands
of a purchaser, it ceased to be an import or a ‘part of the foreign commerce and
becaime subject to the Inws of the Siate and might be taxed for State purposes
and the sale regulated by the State like any other property. .

This I understai d to be substantially the decision in Brown vs, Maryland,
drawing the line between foreign commerce, which is subject to the regulation
of Congress, and internal or demestic commerce, which_belongs to the States,
and over which Congress can exercise no control. (See License Cases, 5 How-
ard R.,on page 575.)

Mr. Justice McLean, in the same case, after adopting the same rule
above defined by Judge Taney, as to when imports ceased to be such
and got beyond the control of Congress, says:

When this happens the imported article becomes mingled with the other
property of the State and is subject to its laws,

And in the same ease, referring to the police powers of the States
and the ‘‘powers of Congress,”’ Judge McLean says they—
must stand together. Neither of them can be so excrcised ag materially to
affectthe other, The source and object of these powers are exclusive, distinet,
and independent. The one operates on foreign—

Or interstate— ’
commerce, the other upon the internal commerce of the States.,

Power of Congress— .
ceases when the product becomes commingled with the other property in the
State. At this point the local law attachesand regulates itas it does other prop-
erty. (5 Howard R., page 592.) : _

A rule even more liberal than this, it may as well be stated here, is
allowed in favor of the power of a State over goods brought into it
from another State. In that case the goods are not imports at all, and
as soon as they arrive at their destination, in whosesoever hands they
may be, they are subject to the jurisdiction of the State, just as other
goods thereinare. (Woodruff ¢s. Parham, 8 Wall. ; Hinson s, Lott, ib. )

Mr. President, tested by these principles all that part of the bill that
relates to these combinations in reference to the importation, transpor-
tation, and sale of goods imported into the United States must be un-
constitutional, unless we restrict the plain meaning of the general lan-
guage employed in the bill and confine it to transportation and sale
of goods imported whilst they still remain imports; that is, to sale or
transportation of the goods whilst they remainin the hands of theim-
porter and also in the original bale or package in which they were im-
ported. If we so restrict the meaning of the bill, it is utterly worth-
less, for the agreement may be made to relate only to the transportation
of the goods after they have been sold by the importer, or being still
owned by him after hehas put them in a different bale or package from
the one in which they were imported.

How worthless such a provision would be to suppress trustsis so evi-
dent as to need no comment. So of the sales of such articles, The
combination need only relate to such sales by a purchaser from the im-
porter, or even by the importer himself if he will only take the trouble
to sell them in bales and packages made and put up after importation,
to be wholly without the restraintof this.bill. How near these trans-
actions when they are beyond the jurisdiction of Congress may come
to the aet of importation is shown by the decision of the Supreme Court
in Waring vs. Mayor (8 Wall. ., 110). In that case it was beld that
a purchaser of goodsin transit from a foreign country to the United
States and whilst at sea was not an importer if the agreement was that
they should be at the risk of the seller till delivery. This purchaser
not being an importer, the goods even in his hands and in the original
packages after delivery remained no longer o part of the foreign com-
merce and subjectto the jurisdiction of the United States. Soit isseen
again how utterly worthless this bill is if we restrict its meaning so as
to make it constitutional.

But, Mr. President, we are not allowed to so restrict the language of
the bill in this provision nor in the others which I have pointed oub.

In United Statesws. Reese, 92 U. 8. R., 214, this matter was up for
decision. The court stated the question in these words:

‘We are, therefore, directly called upon to decide whether a penal statute en-
acted by Congress with its limited power, which is in general language broad
enough to cover wrongful acts withoutas well as within the constitutional juris.

The former—
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diction, can be limited by judicial construction so as tomalke it operate only on
that which Congress may rightfully prohibit and punish.

In answering this question the court says:

It would certainly be dangerous if the legislature should set a net large
enough to catch all possible offenders, and leave it to the court to step inside
and say who might rightfully be detained and who should be set at large. That
would, to some extent, substitute the judicial for the legislative department of
the Government.

To limit this statute in the manner now asked for would be to make a new
law, not to enforce an old one.

In Trade-mark cases, 100, U. S. R., page 82, the same question arose.
In that case, as in this bill, thelanguage of the statute was general, em-
bracing interstate and foreign commerce as well as domestic commerce.
The acts condemned embraced equally acts done in domestic commerce
and in interstate and foreign commerce, and Congress had power over
the latter only. The court was asked to restrict the lJanguage so as to
apply it only to foreign and interstate commerce, and therefore make
the statute constitutional. This the court refused to do, saying:

While it may be true that, where one part of a statuie is valid and constitu-
tional and another part unconstitutional and void, the court may enforce the
valid part where they are distinctly separated so that ench can stand alone, it is
not within the judicial province to give to the words used by Congressa narrower
meaning than they are manifestly intended to bear in order that crimes may be
punished which are not described in language that brings them within the con-
stitutional power of that body. (100 U.S.R., page 100.)

This settles the unconstitutionality of the whole bill. That there
are some things included in the general words of the bill, which, if
separately stated and disconnected from the great mass of the provisions
of the bill, Congress can constitutionally enact, is admitted. But they
are not so separated, and, if they were, theyare utterly without eflicacy
in remedying the great evil of these trusts and combinations, as has been
shown.

But, Mr. President, there is another ground upon which the bill is
clearly unconstitutional. I mention these various grounds with that
prolixity of detail which I know is calculated to weary the attention
of the Senate. My excuse is that the objects sought to be attained by
the bill are of the greatest importance to the people of the United
States. The wrongs perpetrated by these combinations inflict a deep
wound upon the prosperity and welfare of the people. They demand
redress. It is our duty to furnish the remedy. It is our duty, there-
fore, to scrutinize this bill in all its parts, to examine its force and
effect, so that, if indeed it be, as I have shown it to be, wholly inade-
quate, a mere delusion, and not a real and efficient measure, its true
character may be known, and that we may seek another remedy, if one
can be found; and there is no doubt that it can be found.

The obhjection I now insist on is fundamental, It destroys the whole
framework of the bill. If it be good, no part of the bill can stand, even
if we separate from i6 those parts which on other grounds might be
unconstitutional.

The bill is & proposition for the enactment of aepenal or criminal
statute. It does nothing but inflict penaltics, either by eivil or crimi-
nal procedure.

There are but few express powers granted by the Constitution for the
enactment of eriminal laws. They relate to punishing the counterfeit-
ing of the coin and the securities of the United States and piracies
and felonies on the high seas and offenses against the law of nations,
These are all the express powers for enacting criminal and penal leg-
islation by Congress found in the Constitation.

Every other exercise of the power must be as an incident to some
express power. In the language of the Constitution it must ‘‘ be neces-
sary and proper for carrying into execution’ an expressly granted
power. Congress must first determine to execute an express power
before it can consider the propriety and necessity of assuming the in-
cidental power. If the express power isfound, that does notauthorize

Congress to exercise a power which might of itself be nccessary and 1

proper to theexecution of that express power, if in fact there be noat-
tempt to exercise the express power. The express power in this case is
the power to regulate commerce among the States and with foreign
nations.

Is there such a regulation in the bill? This question is easily an-
swered. Recurring to what has been said-——that regulation is the pre-
seribing a rule for the actual carrying on of this commerce; that is,
prescribing a rale for doing the acts which constitute this commerce—
we look in vain to the provisions of this bill to find such a regulation
or rule.

Bearing in mind, Mr, President, that interstate commerce begins—
so far as Federal jurisdiction over it comes from property, and not from
the citizenship of the parties—iwith the heginning of transportation and
ends with its completion, and that foreign commerce ends with the
breaking of the original package or with a sale by the importer; that
neither embraces production, manufacturing, or fitfing articles for this
commerce, with intent that they should be so afterwards employed,
but that both relate only to articles already made and already actually
embarked ih interstate or foreign commerce, we see that there is not
the slightest attempt in this bill to prescribe a rule by which such
commnerce shall be carried on.

Acts done with reference to the production of articles which are in-
tended for such comwerce—acts done with reference to articles which
have been the subjects of such commerce—are by thisbill made crim-

inal, whilst that very commerce in these very articles which were so
produced, brought into existence, or imported in violation of the provis-
ions of the bill is wholly untouched. If the bill becomes a law, that
commerce in these very articles will go on, or, as Chief-Justice Marshall
expresses it, will be carried on exactly in the same way in all respects
whatsoever as if this bill had never been passed, and without the slight-
est variation or change, as in all other articles. Can that be a regu-
lation of interstate or foreign commerce which regnlates nothing done
in that commerce, but something else? The something else is produc-
tion and selling in a State, which all agree can not be regulated by Con-
gress. Being such o regulation and being as such undoubtedly beyond
the power of Congress, the bil] can not be made constitutional as an in-
cident to o regulation of interstate or foreign commerce, which is not
only not regulated at all, but is left wholly untouched.

The Constitution is o reasonable instrument, designed to specify
powers delegated to o general government. So far as these powers are
granted expressly or by necessary implication for the execution of ex-
press powers, they are full and complete, as well as supreme; but the
Constitution neither authorizes nor tolerates the absurdity of the exer-
cise of a power as a necessary incident to and in aid of the execution
of an express power when no attempt is made to execute the express
power. We can not, therefore, assume a power which would be proper
in the execution of an express power, and then pervert it, so that it
will not be an execution of the express power, but will be, as exercised,
a regulation of something else not within the jurisdiction of the Fed-
eral Government. For no incidental power is given as a separate and
substantive power, independent of the execution of an express power to
be exercised by Congress whenever and wherever it may seem desirable.

Such a power is always subordinate and conditioned for its existence
on the necessity for its exercise for the proper execution of an express
power; that is, for making effectual the actual exercise by Congress of
the express power. All incidental -powers are dormant, even non-ex-
istent, except in the promise of possible life to begin when their exer-
cise is necessary to do their proper work in the actual execution of an
express power. If the express power is not executed or not executed
on the point to which an assumed incidental power is directed, then
the alleged incidental power can not be evoked, for it can be constitu-
tionally evoked only for execution, and only when its exercise is nec-
essary and proper for executing theexpress power, and not for something
else.

The bill regulates, not interstate or foreign commerce, but regulates,
by penalties, contracts and agreements etc., that are conspiracies of a
certain character with the intent to do somethingelse. Thatsomething
else, or the end sought by the conspiracy, is not regulated at all. It
remains perfectly lawful; lawful not ocnly as a principal end, but lawful
in the methods by which it is sought to be attained; lawful notwith-
standing the criminal conspiracy. Thereis, be it remembered, no prohi-
bition of the importation or transportation or sale of the articles im-
ported, produced, manufactured, or sold by the conspiracy. Interstate
and foreign traffic transportation and full and free commerce in them
are wholly unregulated, but remain perfectly lawful and unrestrained.
They remain not only unprohibited, but even meritorious—things fos-
tered and promoted by our laws.

A criminal conspiracy is a combination or agreement of two or more
to do an unlawful act or to do a lawful act in an unlawful manner.
But herein thisbill we have a criminal conspiracy made out of an agree-
ment to doa thing, with the intent that it shall result in another thing,
which is not only not unlawful but meritorious, not only as to the act
to be done, but as to the methods named in the bill as the gist of the
crime. In other words, Congress usurps, asan incident to the power to
regulate interstate and foreign commerce, the power to punish a thing,
a conspiracy, over which it has per se no jurisdiction, and, at the sare
time and by the same law, the results of this conspiracy, when they be-
come a partof that commerce and thereby become for the first time sub-
jéct to the jurisdiction of Congress, are not only not criminal, but are
encouraged and protected by our laws, Can such-a usurpation stand ?

The States may punish the conspiracy denounced in the bill without
going further and declaring that commerce in the articles so produced
shall be unlawful, hecause the States have full jurisdiction over the
main or principal thing, the production, without reference to any sub-
sequent commerce in them,

Mr. President, what I have just said in relation to the powersof Con-
gress is [ully sustained by the Supreme Court in United States wvs.
Fox, 95 United States Reports, 692, wherein the court declares un-
constitutional an act of Congress passed under the power 1o enact a
bankrupt law, which act made criminal the doing of an aet which Con-
gress might have embraced, but did not, in the purview of theact. On
this point the court say:

Any act commiited with a view of evading the legislation of Congress, passed
in the execution of any of its powers, or of fmudulentl{ gecuring the benefit
oBf such legislation may properly be made an offensc agaiust the United States,

ut—

Continues the court—
an act committed within s State—
As the act condemned in this bill is—
whether with an hionest or criminal intent, can not be made an offense against
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the United States, unless it has some relation to the execution of a power of
Congress or to some matter within the jurisdiction of the United States.

Mr. President, I have shown that this bill is utterly unconstitutional,
and, even if constitutional, utterly worthless, If we pass it we do
not only a vain and useless thing; we do a wicked thing. We give to
a suffering people, as a remedy for a great wrong, that which will not
only prove utterly inefficient, but will prove an aggravation of the
evils. There is, however, o power we can exercisc: the power to re-
duce or abolish duties on the foreign competingarticles. Atthe proper
time I shall offer as a substitute for this bill an amendment looking
to the exercise of that power.

Mr. REAGAN., Mr. President, I wish to give notice of an amend-
ment which I shall offer when this bill comes up for final action. I
shall move to strike out all after the enacting clause of the bill re-
ported by the Committee on Finance and to insert in place of the mat-
ter siricken out the following:

That all persons engaged in the creation of any trust, or as owner or part
owner, ageat, or manager of any trust, employed in any busine:s carried on
with any foreign country, or between the States, or between any State and the
District of Columbia, or between any State and any Territory of the United
States, or any owner or part owner, agent, or manager of any corporation using
its powers for either of the purposes specified in the second section of this nct,
shall be deemed guilty of a high misdemeanor, and, on conviction thereof, shall
be fined in o sum not exceeding $10,000, or imprisonment at hard labor in the
penitentisry not exceeding five years, or by both or said penalties, in the discre-
lion of the court trying the same,

Sie, 2. That a trust is a combination of eapital, skill, or acts by two or more
persons, firms, curporations, or asgociations of persons, or of any two or more
of them for either, any, or all of the following purposes:

First. To create or carry out any restrictions in trade.

Second. To limit or reduce the production or to increase or reduce the price of
merchandise or commodities.

Third. To prevent competition in the manufacture, making, purchase, sale,
or transportation of merchandise, produce, or commodities.

Fourth. To fix a standard or figure whercby the price to the public shall bein
any manner controlled or established of any article, comimodity, merchandise,
produce, or commerce intended for sale, use, or consumption,

Fifth., To creale a monopoly in the making, manufacture, purchase, sale, or
iransportation of any merchandise, article, produce, or commodity.

Sixth. To make or enter into or ¢xecute or carry outany contract, obligation,
or agreenent, of any kind or description, by which they shall bind or shall have
bound themselves not to manufacture, sell, dispose of, or transport any article
or commodity, or article of trade, use, merchandise, or consumption below a
common standard figure, or by which they shall agree in any manner to keep
the price of such article, commodity, or transportation at « fixed or graduated
figure; or by which they shall in any manner establish or settle the price of
any article, commodity, or transportation between themselves or between them-
selves and others so as to preclude free and unrestricted competition among
themselves and others in the sale nnd transportation of any such article or com-
modity ; or by which they shall agree to pool, combine, or unite in any interest
they may have in connection with the sale ortransportation of any such article
or commodily that its price niay in any manner be so affected.

Src. 3. That each day any of the persons, associations, or corporations afore-
said shall be engaged in violating the provisions of this act shall be held to be
a separate offense.

I shall desire to offer that amendment when the bill comes np for con-
sidcration again, and I shall hope to have the opportunity of expressing
some views upon the subject.

Mr. SHERMAN. The Senalor’s amendment is printed, is it not?

Mr. REAGAN, I will mention that what I propose to offer as an
amendment is in the termsof the bill introduced by me on this subject
on the 4th of December last, and which has heen printed.

Mr. SHERMAN. All right. I move that the Senate proceed to the
consideration of executive business.

The motion was agreed to.

LEXECUTIVE SESSION.

The Senate proceeded io the consideration of executive business.
After twenty-three minutes spent in executive session the doors were
reopened, and (at 4 o’clock and 46 minutes p. m.) the Senate adjourned
until to-morrow, Friday, February 28, 1890, at 12 o'clock m.

NOMINATIONS.
Executivenominations received by the Senate the 27th day of February, 1890,
UNITED STATES CIRCUIT JUDGE.

Henry C. Caldwell, of Arkansas, to be United States circuit judge

for the eighth cireuit, vicé David J. Brewer, resigned.
SUPERVISOR OF CENSUS.

Peyton C. Smithson, of Lewisburgh, Tenn., to besupervisor of census

for the third census district of Tennessee.
PROMOTION IN THE REVENUE SERVICE.

First Lieut. Thomas 8. Smyth, of New York, to be a captain in the
revenue service of the United Statles, to succeed Capt. James H. Merry-
man, deceased.

POSTMASTERS.

Ira C. Haight, to be postmaster at Redlands, in the county of San
Bernardino and State of California; the appointment of a postmaster
for the said office having, by law, become vested in the President from
and after January 1, 1890, and J. P. Squires, whose nomination was
confirmed by the Senate January 9, 1890, having died before the issn-
ance of his commission,

Ingram Fletcher, to be postmaster at Orlando, in the county of Or-
ange and State of Florida, in the place of James De Laney, removed.

Jacob M. Alexander, to be postmaster at Dawson, in the county of

Terrell and State of Georgia; the appointment of a postmaster for the
said office having, by law, become vested in the President on and after
April1,1889. ,

Albert W, Swalm, to be postmaster at Oskaloosa, in the county of
Mahaska and State of Iowa, in the place of William T. Smith, whose
commission expires March 18, 1890.

Nathan Welch, to be postmaster at Farmer City, in the county of De
Witt and State of Illineis, in the place of Laura H. Webb, whose com-
mission expired February 19, 1890.

Preston S. Abbett, to be postmaster at Greensburgh, in the county,
of Kiowa angd State of Kansas, in the place of Seneca B. Sproule, re-
moved.

Solormon R, Washer, to be postmaster at Atchison, in the county of
Atchison and State of Kansas, in the place of H, Clay Park, whose com-
mission expires March 30, 1890,

J.Céeile Legaré, to be postmasier at Donaldsonville, in the county of
Ascension and State of Louisiana, in the place of Richard T. Hanson,
removed,

John H. Fellows, to be postmaster at Richmond, in the county of
Sagadahoc and State of Maine, in the place of William 8. Hagar, whose
commission expired February 10, 1890,

Willard H. Pike, to be postmaster at Calais, in the county of Wash-
ington and State of Maine, in the place of William W. Brown, whose
commission expires March 26, 1890.

George E. Sharrer, to be postmaster at Westminster, in the county
of Carroll and State of Maryland, in the place of Joseph B. Boyle, whose
commission expired IFebruary 19, 1890.

Alvin W. Gilbert, to be postmaster at North Brookfield, in the county
of Worcester and State of Massachusetts, in the place of George C. Lin-
coln, whose commission expired February 10, 1890,

John E. Sawyer, to be postmaster at Methuen, in the county of Es-
sex and State of Massachusetts, in the place of James T. Wall, whose
commission expires March 29, 1890.

Paron C. Young, to be postmaster at Provincetown, in the county of
Barnstable and State of Massachusetts, whose commission expired Feb-
ruary 10, 1890.

George D. Fisher, to be postmaster at Republic, in thecounty of Mar-
quette and State of Michigan, in the place of John Maguire, removed.

James G. McBride, tobe postmaster at Canton, in the county of Madi-
son and State of Mississippi, in the place of Guston W. Thomas, whose
commission expired January 13, 1890.

Elias 8. Bedford, to be postmaster at Huntsville, in the county of Ran-
dolph and State of Missouri, in the place of Isaac P. Bibb, removed.

William D, Cummins, to be postmaster at Clarksville, in the county
of Pike and State of Missouri, in the place of John A. Reneau, resigned.

Harry C. Demuth, to he postmaster at Sedalia, in the county of Pettis
and State of Misseuri, in the place of John D. Russell, whose commis-
sion expired February 15, 1890.

Joseph Stampfli, to be postmaster at Jefferson City, in the county of
Cole and State of Missouri, in the place of William G. McCarty, whose
commission expired February 23, 1890.

Albert . Mock, to bepostmaster at Nelson, in the county of Nuckoll
and State of Nebraska, in the place of Jacob Galley, resigned.

Richard 8. Rodman, to be postmaster at Carson City, in the county
of Ormsby and State of Nevada, in the place of Gardner C. White, de-
ceased. ’

James W. Allen, to be postmaster at Bordentown, in the county of
Burlington and State of New Jersey, in the place of F. G, Wiese, whose
commission expired February 10, 1890.

Charles A. Jones, to be postmaster at Tompkinsville, in the county
of Richmond and State of New York, in the place of J. H. Browne,
removed.

George McCabe, to be postmaster at Cold Spring, in the county of
Putnam and State of New York, in the place of Wright E. Perry, re-
moved.

Erskine Carson, to be postmaster at Hillsborough, in the county of
Highland and State of Ohio, in the place of Cary T. Pope, whose com-
mission expires March 12, 1890.

Charles 8. Warren, to be postmaster at Cardington, in the county of
Morrow and State of Ohio, in the place of Thomas W. Long, whose
commission expired Fgbruary 8, 1890.

William M. Williams, to be postmaster at West Liberty, in the
county of Logan and State of Ohio, in the place of Riveroak J. Piatt,
whose commission expired January 20, 1890.

Cyrus XK. Campbell, to be postmaster at Pittston, in the county of
Luzerne and State of Pennsylvania, in the place of S. B. Bennett,
whose commission expired February 10, 1890.

John P. Fletcher, to be postmaster at Troy, in the county of Brad-
ford and State of Pennsylvania, in the place of Alvin K. Linderman,
whose commission expires March 1, 1890.

‘William E. Mohr, tobe postmaster at Muncy, in the county of Ly-
coming and State of Pennsylvania, in the place of Perry M. Trum-
bower, removed.

William M. Moss, to be postmaster at Jackson, in the county of Madi-
son and State of Tennessee, in the place of Richard R. Dashiell, whose
commission expired January 13, 1890.





