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The bill was ordered to be engrossed for a thircl reading, read the third
time, and passed.
ENROLLED BII,LS SIGNED.
A message from the House of Representatives, by Mr. McPHERSON,
its Clerk, announced that the Speaker of the House had signed the following enrolled bills; and they were thereupon signed by the Vice· President:
A bill (S. 835) to increase the pensions of certain soldiers and sailors
who are totally helpless from injuries received or diseases contracted
while in the service of the United States; and
A bill (S. 896] to amend and alter an act entitled "An act to authorize the construction of a railroad, wagon, and foot-passenger bridge
across the Mississippi River at or near Clinton, Iowa,'' approved July
16, 1888.
ORDER OF BUSINESS.
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TRUSTS AND COl\IBINATIONS.
The Senate, as in Committee of the Whole, proceeded to the consideration of the bill (S. 1) to declare unlawful trusts and combinations
in restraint of trade and production.
·
The PRESIDING OFFICER. 'l'he bill will be read.
The Chief Clerk read the bill, as follows:
Be it enacted, etc .. That all arrangements, contracts, agreements, trusts or com..
binations between persons or corporations made with a view or which' tend to
pr~vent_full and f~ee competi_tion ~n the importation, transportation, or sale of

articles imported mto the Umted States, or In the production, manufacture or

sale of articles of domestic growth or production, or domestic raw n1aterial ti1at
competes with any similar article upon 'vhich a duty is levied by the UniLed
States, or which shall be transported from one State or Te1'ritory to another,
and all arrangen1ents, contracts, agreements, trusts, or combinations between
persons or corporations designed or which tend to advance the cost t.o the consun1er of any s!-1-ch articles are hereby declared to be against public policy, un-

lawful, and v01d.

SEC. 2. That any person or corporation injured or damnified by such o,rrangement, contract, agreement, trust, or combination may sue for and recover, in

Mr. SHERMAN. I move that the Senate proceed to the considera- any court of the United States of competent jurisdiction, of any person or cortion of the bill (S. 1) to declare unlawful trusfo and combinations in poration. a par:y to a combi'!ation ~escribed in the first section of this act, the
restraint of trade and production.
full cons1derat10n or ;mn paid by him for any goods, wares and merchandise
included in or advanced in price by said combination.
'
Mr. CULLOM. I hope the Senator will allow me to get along to
BEc.3. That all persons entering into any snch arrangement, contract, agTeemy p1iblic-building bill.
ment., trust, or combination described in section 1 of this act, either on his own
u
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account or as agent or attorney for another, or as an officer, agent, or stockml'.
•
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e IS now.
holder of any corporation, or as a trustee, committee, or in any capacity whatMr. CULLOM. The Senator called up the public-building bills the ever, shall be guilty of a high misdemeanor, and on conviction thereof in any
other day and got his all through. \Vhat is the Senator's object now disLrictor circuit court of the United States shall be subject to a fine of not more
·
11"
S
t b"ll N 1?
than $10,000 or to in1prisonment in the penitentiary for a term of uot m_ore thn.n
in ca rng up ena .e 1
O. •
five years, or to both such fine and imprisonment, in the discretion of the court.
Mr. SHERMAN. To enable the Senator from Mississippi [Mr. And it shall be the duty of the district attorney of the United States of the dis·
Gn:ORGE] to make a speech.
trict in which such persons reside to institute the proper proceedings to enforce
Mr. CULLOM. I hope we shall go on with the Calendar for awhile. the proviaions of this act.
l\fr. SHERMAN. I move that the Senate proceed to the consideraThe bill was reported from the Committee on Finance with amendtion of Senate bill 1.
ments.
l'i!r. CULLOM. I hope the Senate will go on with the consideration
Mr. SHERMAN. I do not intencl to say anything with respect to
of the Calendar.
the bill at this time; perhaps not at all, unless it becomes necessary.
The PRESIDING OFFICER (Mr. HAWLEY in the chair). The Sena- I wish to give notice, however, that I am directed by the Committee
tor from Ohio moves that the Senate proceed to the consideration of on Finance to move to strike out the third section of the bill, so that
the bill (S. 1) to declare unlawful trusts and combinations in restraint Senators may understand that that amendment is proposed by the Comof trade and production.
mittee on Finance, and prob.ably sq.me modification will be made of the
Mr. CULLOM. Do I understand that the Senator from Mississippi amendments that have already been reported. With this remark I
gaYe notice that he desired to make a speech to-day?
leave the matter to the Senator from Mississippi.
Mr. GEORGE. Mr. President, I regard this legislation, or rather
Mr. GEORGE. It would suit me as well to-day, and probably better than at any other time.
legislation on the subject-matter of this bill, as possibly the most iml\:Ir. CULLOM. If the Senator has given notice and desires to speak portant matter to come before the present Congress, and for that reason
I have prepared with some care the remarks which I propose to submit
I of course withdraw my opposition to taking up the bill.
Mr. GEORGE. I have not given any notice, but the Senator from to the Senate in opposition to the bill as it now stands, both as to its
Ohio about an lrtmr ago told me he would call the bill up, and as I efficiency, ifit be constitutional, and also upon the question of the conhave <.t speech ready to deliver it would suit me to go on to-day.
stitutional power of Congress to enact it.
Mr. HALE. What has become of the educational bill that was going
A careful analysis of the terms of the bill is essential. We must
to be pressed?
know what it means, what its legal effect is, if we give force to it as it
Tha PRESIDING OFFICER. It has gone oYer by agreement or un- is written. It is somewhat obscure; in some parts ambiguous. It is a
derstanding until Monday.
a criminal and penal statute. Its second section provides for the re·
Mr. GEORGE. I believe I would prefer to take up the trust bill to- covery of a penalty. Its third and last section provides for an indictday.
•
ment and punishment of offenders for crimes defined in the first.
In considering such a bill Congress must necessarily determine with
Mr. CULLOM. I inquire of the Senator from Ohio if his purpose is
to consider the bill until it is disposed of or to let it go back to the care what will be its meaning and effect in the courts. This is essenCalendar after the speech of the Senator from Mississippi?
tial to prevent a result which would be both absurd and highly prejuMr. SHERMAN. I should like to have it disposed of, but I presume dicial, to wit, that Congress means one thing in passing the bill and
it will have to go over after the Senator from Mississippi has concluded the courts in enforcing it shall give it another and different meaning.
his remarks.
We must adopt, therefore, the known methods of the courts in del\fr. CULLOM. I hope when the Senator from Mississippi concludes termining what the bill means. Before passage this is a high duty, to
his speech that we shall go back to the Calendar for awhile.
prevent misconception and, from that, injustice. After its enactment
The PRESIDING OFFICER. The Chair understands that the ob- we have no power of construction. It is then the sole duty of the courts
jection is waived, and by unanimous consent the Senate will proceed to to construe it to find out our meaning and intention in making the Jaw.
the consideration of the bill (S. 1) to declare unlawful trusts and com- In the sense in which they interpret it, it becomes the law of the land,
binations in restraint of trade and production.
however contrary that intent may be to the individual opinion of SenMr. ALLISON. Before the Senator from Mississippi proceeds I will ators who vote for it.
ask him to yield to me for a moment.
Being a penal statute, ar.d nothing else, it will be construed strictly
Mr. GEORGE. The Senator from Ohio is entitled to the :floor.
in favor of alleged violators. Nothing will be brought within it which
l\fr. SHERMAN. I should like to have the bill read; that is all.
is outside of its plain words. Enlargement by @nstruction will not be
l\fr. ALLISON. I only desire to call up Senate hill 907 a 'Jension allowed. The party charged with violating it can stand, and will
bill that was passed over on account of my necessary abs~nce' dminO' I stand, on the strict letter of the statute. The courts will not go an inch
the morning hour.
I beyond this in trying and punishing alleged offenders.
Mr. SHERMAN. I have no objection, and then let Senate bill No. j I pr_oceed ~o~ to the ii:nalysi~ of the bill, to s_ee what.it provides for,
1 be read.
what it proh1b1ts, what it pumshes, and what it permits as lawful.
i\IRS. l\IARY L. BRADFORD.
In the first place, it must be noted that the bill deals only with agreements, arrangements, and combinations. It denounces and punishes
The PRESIDING OFFICER. The Senator from Iowa asks unani- these when made with a certain intent, but it neither punishes nor afmous consent that the Senate resume the consideration of the bill (S. fects in the least any act done in pursuance of these combinations. It
907) to restore the name of Mrs. Mary L. Bradford to the pension-roll. punishes a conspirac.y with intent to do certain things, but treats these
Mr. ALLISON. It will take but a moment.
things when done as perfectly lawful, as harmless, even meritorious.
The Senate, as in Committee of the Whole, resumed the considera'rhe making of the combination with the prohibited intent is the
tion of the bill.
corpus delicti, the criminal act denounced by the statute. That and
The PRESIDING OFFICER. The bill has been read, and the amend- nothing more is the crime. ·The crime, in the main, is complete and
ment of the Committee on Pensions has been agreed to.
perfect when this agreement is made. It makes no difference, so far as
The bill was reported to t1ie Senate as amended, and the amendment the bill goes, except in one case, whether acts are afterwards done in
was concurred in.
pursuance of the agreement or not. If no such act be done, still the
· The bill was ordered to be engrossed for a'thil'd readin"' read the making or entering into the agreement is criminal and punishable. If
third time, and passed.
"''
such act be done, it is neither punishable in itself; nor does it aggravat{)
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in anyway the criminality of the combination, or agreement, or whatever else the thing may be called. It is not a case (and this must be
borne in mind) where the original agreement is one of a series of acts,
all of which are necessary to be done' in order to constitute the crime.
But the entering into the agreement or combination (for these words
cover the whole of the words descriptive of the crime as used in the
bill) is per se the crime and the wh,ole of it.
The first thing which attracts our attention, therefore, is that if the
agrecment or combination, which is the crime, be made outside of the
jnrisdiction of the Unitecl States it is also without the terms of the law
and can not he punished in the United States. Mark that. Then if these
conspfrators are foreigners and remain at home, or, being citizens, shall
cross our borders and enter into any foreign territory anil there make
the combination or a~reement they escape the criminal part of this law;
and proceedings carrying out the combination may be carried on with impun Hy in the United States. The raising of prices and the prevention
of free and foll competition may all take place in the United States, and
yet no crime has been committed.
That this is a serious and not a mere fanciful and hypothetical objec·
filon is manifest. For it is certain, if the bill become a law, all combinations and agreements involvin1~ large amounts and therefore seriously
affecting the welfare of the people of the United States will be made
outside of the Jurisdiction of the United States. Canada and Mexico
are near neighbors, and the former will certainly become the locality
in which these agreements will be made, as it has become the refuge of
embezzlers at this day. The law will therefore operate only on little
sinners, little men, combining with reference to interests so small as not
to justify the expense and trouble of a visit to Canada or Mexico in
order to make the agreement or combination. So that the bill is a sham
so far as the real criminals are concerned, the men whose w~alth enables them to fleece and rob the pe_ople.
Bnt suppose, what I think, however, is highly improbable, some of
these great combinations should be,made in the United States. 'Will
the case be any better for the people in whose interests we profess to
legislate? The combination, agTeement, or trusts, etc., must, under the
bill, be made "with the intention to prevent full and free competition
in the importation, transportation, or sale of articles imported into the
United States."
,
Here we have serious ambiguity and doubt, and it is impossible to
say with certainty what the bill means. The word "imported," which
describes the article about which the, agreement is to be made, is in the
past tense, and means, grammatically, articles already imported, and
shows that the agreement must be in reference to articles which have
then at the time of making the agreement been imported; yet in the same
sentence we have denounced an agreement t<J prevent full and free competition in the importation of the articles described, and this necessarily means that the agreement shall precede the final act of importation.
For it is certain that an agreement made after the act of importation
is complete can not have any effect on that past and completed transaction. It is not in the power of man to change or affect the past.
What has transpired is not a matter in action; it is only a matter of
history.
'
.
So that we have this contradictory ena-0tment contained in the same
sentence, that the agreement denounced by the bill shall precede importation, and that it shall also come after importation. There is no
way to reconcile this except to strike out the word "importation" in
the sentence "prevent full and free competition in tlie importation,
transportation, or sale, of articles imported" or to insert "which shall
be'' before ''imported.'' It,certainly is not allowable to strike out a
word in a criminal statute, nor can we insert words which change its
meaning. If we insert ,,, which shall be," then we make the "transportation and sale" prohibited precede the final act of importation.
They will thus not only precede importation, but there is nothing in
the bill to limit the time, so it he preceding time, in which such sale
and transportation shall take place. It therefore covers any time in
whfoh, and any place, though in a foreign country, at which, such transportation and sale might take place. A provision so broad would make
the statute unconstitutional, as embracing matters within a foreignjurisdiction and subject to regulation only by a foreign power.
•
There is only one other conceivable meaning, and that is, the phrase
"agreements, etc., macle with intention to prevent full and free competition in the importation, transportation, or sale of articles imported
into the United States," means, with reference to importation, that the
agreement must precede the act of importation; and with reference to
"transportation and sale," this agreement refers to those acts done
after importation. With this meaning, if we are allowed to conjecture
it in a criminal statute, the bill would be plainly unconstitutional. It
would then include transportation and sale generally, there being no
words to limit them. Transportation and sale generally are not within
the.jurisdiction of Congress, but only transportation and sale in interstate and foreign commerce. It will be hereafter shown to be an undeniable rule of constitutional law that where the language of a statute embraces m!}tters within and without the constitutional power of
Congress foe whole of it is unconstitutional.
But if we were allowed to do this in this case, the result would he
to demonstrate in the clearest manner the utter worthlessness of the
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bill as a remedy for the evils which afilict our country. Fo~ in this
we would have the prohibited agreement so far as importation is
concernecl preceding that event. As importation is the result of a
transportation of goods from a foreign country, the agreement in relati on to it would generally be made there, and would always be made
there if such agreements were prohibited and punishable by law here.
And as to the transportation and sales here, they would take place or
could be made to take place after the article imported ceased to be imports in the constitutional sense of the term or after the original package in which they were imported hml been broken. An agreement made
with reference to them in that connection would be beyond the jnrisdiction of Congress. This will be proven befol'e I conclude.
There is another trouble-a very serious obstacle-in enforcing the
bill as a law. The agreement or combination must be made with a
certain specified intent. A combination or arrangement between two
or more in relation to the business mentioned in the bill is altogether
an innocent and lawful transaction, unless it be made with the intent
named in the bill. The unlawful intent therefore is the gist of the
offense. 'Vithout this intent the act is lawful, even meritorious, With
it, the act is unlawful and criminal.
'In such cases it is settled law that the specific intent which constitutes the crime iirnst be proven on the trial to exist as is stated in the
statute. A lawful act made unlawful when done with a specific intent
mentioned in the statute, remains still lawful, so far as that statut,e is
concerned, if not done with that specific intent, though it may have
been done with some other intent, which may be recognized in morals
and even in law as equally objectionable as the s1)ecific intent named in
the statute. ,
.
In all such rnses the specific intent named in the statute must not
only exist, but must on the trial be proven to exist beyond a reasonable doubt or the party indicted must be acquitted; the proof of a
different intent, though it be also unlawful, will not do. So that under
the first branch of the statute relating to imported goods, it must be
proven that the intention was to prevent competition in the transportation, when it is not purely internal and domestic, or in the sale of the
article whilst it was still an import in the constitutional sense; that
is, before it has been sold by the importer or before the original package in which it is imported has been broken.. If the combination relates to sales to he made by others than the importers or even by the
importers themselves after t.he original package is broken, then it is
with different intention than the one included in the statute, and with
an intention that can not be constitutionally included in it and therefore there can be no conviction under the statute.
So that all the benefits of this bill, so far as preventing increased price
coming from combinations to prevent free competition in the sale of
imported .goods, come to naught if the parties making the combinations will only make them with the intent to operate on sales taking
place after they have ceaRecl to lie imports by either having been sold
by the importer, or he, still being owner, has broken the package in
which they were imported. Of course, if the bill becomes a law, the
combinations and arrangments will be made outside of it, when that
can be so easily clone.
I pass now to the second branch of the bill: combinations and arrangements "with intention to prevent full and free competition in
the production, manufacture, or sale of articles of domestic growth or
production or domestic raw material'' that competes with any similar
article upon which a duty is levied by the United States, intended for
and which shall be transported in interstate commerce for sale.
This is a most remarkable provision, possibly unparalleled in penal
legislation.
To constitute the crime under this part of the bill there must be combinec1 three intents, entirely distinct, two of them not unlawful, and
one act which may be done by a third party in no wise connected with
the party who is mo,de criminal. This act of such third party is not
only not criminal hut is even meritorious and the subject of enGouragement by law. That is, a crime is by statute compounded of three intents, two of them lawful, and of the separate and independent ancl
subsequent lawful act of another, all of these concurring to constitute
the crime.
, To convict a party indicted under this clan5e of the bill, it must be
proved beyond a reasonable doubtFirst. That he entered into the combination or arrangement named
with another, or others, with the specific intent to prevent the full and
free competition in the production, manufacture, or sale of domestic
articles which compete with dutiable foreign go~ds;
Second. That these domestic articles must be mtended for transportation in interstate commerce for sale; aucl,
Third. That these goods have been so transported for sale.
Suppose the United States succeeds in proving the unlawful combination or arrangement to permit full aml free competition. This alone
will not do, as under the first branch of the bill somet?ing !urther
must be proven. It must be further shown that the articles m relation to which the combination was made do actually compete with the
dutiable foreign article. The language is that the domestfo article
" competes" 1Vith the foreign a1'ticle, not that it may compete or has
the tendency to compete., There must be actual 9ompetition. If we
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state cl. The statute IS a penal one aml must not only be s!uc~ly construed in favor of the alleged violator, but the acts constitutrng the
crime must he proven bevond reasonable doubt. It must be shown,
then that the domestic article, in the language of the bill, ''competes"
with' the foreign article; that this competition must .be actual,, a real,
substantive fact actually transpiring and capabl~ ?f oh~ermt10~, _not
a mere potentiality or possibility or even probabi'.1ty of competition.
This it will be impossible to prove unless both articles ~honld be actually in a, particular market, aa New York, and then· owners ~re
seeking and striving against each other to sell then~. If the fo_r~1gn
article be absent and not offered in the market, there is no compet1t10n.
If the domestic article be absent there i~ no competition, for in neither
case can it be said the domestic article, in the language of the statute,
"competes'' with the other. And it makes no difference what may
cause the absence of the foreign article, except that such absenc~ shall
not he caused by the combination. For if the foreign owner will not
on any account bring or send his goods to our markets, there can be
nothinO" here which competes with them. And so ifthe foreign goods
be exchidecl by a law of the United States denouncing them as unlawful objects of commerce, for then they can not he brought here at all.
Is not the same thing trne if their entrance into our ports be ex·
cluded by the imposition of a duty so high that it is prohibitory? In
either case it is prohibition of competition, complete and effectual. In
the one case the prohibition is absolute and eo nomine; in the other it
is equally effectual though prohibition is not expressly and by that
name enacted. In'both eases there is no actual competition, nor does
the casus named in the bill, that the domestic articles ''compete'' with
the foreign article, arise.
So it anoears that in a large majority of instances under our pro·
tective tariff enacted expressly, as the friends of it claim, to prevent
full and fre~ competition between foreign and domestic goods, this
bill if enacted, will furnish no remedy. It will be a sham and nothing
mo~e.
.
. .
But suppose the difficulty is surmounted and the actual competit10n
is proven beyond a reasonable doubt, then it must also be proven that
the domestic. goods or raw materials were intended by the parties to
the combination for transportation from one State or Territory to another for sale.
The intention to transport for sale must be the intention of the parties to the combination and the party on trial. However we may make
one man responsible for the open and overt acts of another, I believe
it has never been contended that we could make one man liable for the
secret and uncommnnicated intention and thoughts of another.. So it
must be proven t.hatthe combination was made not only with the mtent
to prevent full and free competition between the goods produced under
it and the foreign article, but that the intent was that the goo?s produced should be transported from State to State for sale. These mtents
must coexist at the making of the arrangement in the minds ?f the
parties to it. If either is :van~ing there can b~ no ~rime under. thi~ bill.
Parties, therefme, entermg mto these comb111at10ns after this bill becomes a law will of course make them according to law. It is their
duty to make their action conform to the law. I~ will be presui:ried
that they di cl so conform to law unless the contrary IS proven. _Seemg,
then, when the bill passes, that it is not unlawful to make combmations
ancl arrangements in the production, manufacture, and sale of good~,
with intent to prevent the competition denounced by the bill unless is
shown the further intent that th~se goo?s sha.11 be t_ransporte~ for_sale
from one State to another, they will hm1t the mtentwn to sellmg tliem
or exchanging them in the State in which they are produced. They
will refilse to sell except at their doors. They will agree to make and
produce goods to sell to whosoever will there at that verJ'. place and
in that State buy them. Calling to mind the rule of law before alluded
to, that when the specific intent is the gist of the crime, it must exist
and be proven to exist, specifically as stated in the statute, we see that
no crime is established.
That a part of the goods produced may :lnd ~ctu!illY does go _into ii;terstate commerce will not do to p1ove the specific mtent mentioned 111
the bill; for that would only prove that the intent of the comhination was to produce g?ods. which parties to who_m theJ: '".ere sold and
over whom the combmatwn had no control irnght or might not put
into interstate commerce as circumstances of trade might afterward in·
dicate as most profitable. 'fhis is a very different intent from the specific intent named in the statute, the intent solely to transport in interstate c.ommerce.
To show J;ow impossible it_ is to J?roc1ucc a convictio:i upon a sta~ute
where the gist of the offense 1s the mtent to transport 111 the manulacture of goods, I read '.'rom a decision of the Snpreme Court at the
October term, 1888, Kidd i·s. Pearson:
Even in the exercise of the power contended fo1· Congress would be confined
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l' toto those
the regulation. not of certain branches of industry, however numerous, but
instances in each and every branch where the producer contemplated

an interstate market. These instances would be. a_lmost infinite,'.'" we have
seen, but still there would always rernam the possi?ihty, and often it would be
the case that the producer contemplated a domest10 market. In that case the
supervi~ory power must be executed by the State, and the interminable tronl?le
would be presented that whether the one power or the other should e::cerc1s.e
the authority in question would ~e determin_ed, n~t by any general or .mtel11gible rule, but by the seqret and c.nang:eable rnt.ent10n '!f the producer m each
and every act ofproduct1on, A s1tuat1on more paral~~z1ngto the State govern~
men ts and more provocative of conflicts between the General Governme,nt ~nd
!he States,, and less likdy to hav.e be~n what the framers of the Const1tut10n
mten<led, it would be difficult to unagme.
But, Mr. President, if this trouble shoulc1 be removed there remains
another. It must also be shown t~at the goods p~od'.rncd were actually so transported, and that, too, with another specific mteut, namely,
for s~le.
.
.
.
.
It IS not stated 111 the statute who shall entertam this last mtent. \Ye
are left to conjecture as ~o whether t~e p:irpose of sale shall be the purpose of the persons makmg the combmat10n, or of '.lny person to.wh~m
they may have sold the goods, or of a sub purchaser from them, be mg tne
consignor in the transportation, or of the consignee in the Sta~e in which
the transportation ends. But though donbtfol we must assume that
the intent or purpose of sale was the intent and purpose of the party on
trial of the parties to the combination, for, as stated before, one man
can 'not be punished for the secret and uncommunicatetl intent of
another.
Bnt if this obstacle, insurmountable as it appears to be, should be
found in fact removable, then we will Jind that the statute will nevertheless be a worthless remedy against the evils arising from thesecombinations. For, as the transportation must be for sale, and not for anything else, it must be negatived in the proof that it was for exchange
or for consumption.
But up to this point, if all the proof be made as required, there must
be proven a snperadded or fourth intention; that is, it shall be the intent of the parties to the combination to adsance the cost of the articles
described to the consumer. Theintent to advance the price to the wholesale or retail dealer alone will not do; it must be to advance it to the
consumer. This leaves unpunished and perfectly lawful all those
combinati9ns which have proven so disastrous, that have for their object a decrease in the price to be given to the producer, antl also those
snecnlative movements now so common by which there shall be a temp'orary advance in the market, to last till a day not far off, when there
shall be a settlement.
,
These arrangements, combinations, or corners, or whatever else they
may be called, are made wholly for speculative purposes-intended
alone to squeeze those who are "short," as the saying is. It is true
they do, as an incident, sometimes affect, while they last, the price paid
by the consumer; but that is not the intent, the specific intent with
which they are formed, and they arc, therefore, not embraced in the
statute. Nor arc such combinations made in reference to articles intended for interstate transportation and sale, for such speculations are
made wholly without expectation of a delivery of the articles, and settlements are made by merely paying the price on the day ;:igreed upon,
· :M.r. President, up to this point I have been considering the bill
in its aspect as a punisher of crime. But there is a section which gives
the injured party a civil action to recover a penalty; that is, double
damages. If we suppose that such a snit would ever be brought, an
event almost certain not ~o transpire, thi: plaintiff would. encounter
all the difficulties of a criminal prosecntwn, as I have pornted them
out with one single exception and only one. That exception is that
he ~ould not be compelled to makl'l out his case beyond a reasonable
doubt. He would, however, be compelled to prove every fact shown
to he necessary in the criminal proceeding by clear evidence to the satisfaction of the court and jury. He would not he allowed to rely 011
mere conjecture or supposition, but he must establish his case affirmatively so as to satisfy the court and jury that all tl~e facts a_nd_ all the intents existed which I have shown to be necessary m the crimmal prose.·
cution. That this would be impossible is seen from what I have stated,
ancl is also shown more clearly even by what follows.
The right of action against the persons in the combination is given
to the party damnified. Who is this party injured, when, as prescribed
in the bill, there has been an advance in the price by the combination?
The answer is found in the bill itself in the words, "intended to aclvance the cost to the consumer of any such articles.'' The consumer is
the party "damnified or injm'ed."
This is the express provision of the hill, as I think is clear from the
last clause of the first section. But even if it werenottheexpresslanguage of the bill, it so results as a logical nece~sity. An adva.nce in price
to the middlemen is not mentioned in the bill, for the obvious reason
that no such advance would damnify them; it would rather he a benefit,
as it would increase the value of the goods he has on hand. He buys
to sell ao-ain. He buys only for profit on a subsequent sale. So whatever he ~ays he receives when he sells, together with a profit on his investment; and so of all of them, including th~ last, who ~ells directly_ to
the consumer. The consumer therefore, paymg all the mcreased price
advanced by the middlemen a~d profits on the same, is the party necessarily damnified or injured.
Who are the consumers? The people of the United States as indi-
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viduals; whatever each individual consumes, or his family, marks the
amount of his interest in the price advanced by the combination. It is
manifest that in nearly every instance the damage by the advanced
price of each article affected by these combinations would be-though in
the aggregate large, indeed-so small as not to justify the expense and
trouble of a suit in a distant court. The consumer claims.a loss of, say,
$25, on a particular article, as sugar, affected by the combination. If
he succeeds he gets double damages; that is, $50. He may live in Missouri, or Texas, or Kansas; he· must go to New York, or Boston, or
Chicago, or some distant city to bring his suit. He is poor, a farmer,
or mechanic, or laborer. He undertakes to get damages from a powerful and rich corporation, or combination of corporations and persons.
He must employ lawyers; he must hunt up and interview witnesses,
many of them unwilling to communicate what they know and some
interested in misleading him. He must summon them; pay their ex' penses. He must attend the court. If he is ready for trial the cause
will be probably continued. The result will be in nearly every case
that, crushed by the expense, wearied by the delays, he will abandon
the suit in despair.
I do not.hesitate to say that few, if any, of such suits will ever be
instituted, and not one will ever be successful.
Mr. President, I have proven this bill to be worthless even if it be
constitutional. These trusts and combinations are great wrongs to the
people. They have invaded many of the most important branches of
business. They operate with a double-edged sword. They im:rease
beyond reason the cost of the necessaries oflife and business and they
decrease the cost of the raw material, the farm products of the country.
They regulate prices at their will, depress the price of what they buy
and increase the price of what they sell. They aggregate to themselve!!
great, enormous wealth by extortion which make the people poor. Then
making this extorted wealth the means of further extortion from their
unfortunate victims, the people of the United States, they pursue unmolested, unrestrained by law, their ceaseless round of peculation under the law, till they are fast producing that condition in our people
in which the great mass of them are the servitors of those who have
this aggregated wealth at their command.
The people see this and they are restless and discontented. The farmers especially have been the victims of this and other policies which
have brought them to the verge of rnin. Debts and mortgages accumulate. The home, the farm, the workshop, are becoming the properties hy encumbrances of lordly creditors, who, by methods encouraged
and fostered by law in some instances and permitted by law in others,
have extorted their ill-gotten gains from the poor and theri used the
money thus obtained to complete the ruin of the people. The people
ask us for redress. They plead for security against these wrongs. What
is offered them is this bill, which, even if it be constitutional, is, as I
have shown it to be, utterly worthless. It will aggravate rather than
diminish the evils.
Mr. President, I do not charge the committee with bad faith in the
presentation of this bill. I have faith in the fairness and justice of
their intJntions. The truth is, sir, the committee, by its methods, undertook to accomplish the impossible. '.fhey have undertaken to compound from reserved and granted powers a valid bill, and the result is
the incongruities I have pointed out, that curious commingling of inconsistent and inefficient provisions which has produced this abortion.
There is one power in the Constitution which would have been efficient
if it had been resorted to. It is the power to levy taxes, duties, imposts, etc. The author of this bill at one time concurred in the opin•
ion that this was the only power in Congress on the subject which would
be efficient. Speaking of legislation to suppress trusts, on August 14,
1888, Mr. SHERlliAN said:
Whether such legislation can be ingrafted in our peculiar system by the national authority there is some doubt. If it cari be done at all it must be done
upon a tarifi'bill or revenue bill. I do not see in what other way it can be done.

That, sir, is exactly my position. There is no other vray under the
Constitution.
'
And to show what he meant by legislation on a tariff bill the same
great Senator on January 2, 1888, commenting on a passage in President
Cleveland's message recommending lower duties to prevent trusts, said:
Where such combinations to prevent a reduction of price by fair competition
exist I agree that they may and ought to be met by a reduction of duty.

But that distinguished Senator and the great Committee on Finance
who have produced this bill believe in high duties, in protective duties,
in even prohibitive duties. They are wedded to the conviction that
the home market is the best market, and that the American manufacturer is entitled to this American market as against the world. They
are unwilling to give up this theory. Notwithstanding they see "that
combinationRtopreventareduction of price byfaircompetitiondo exist ''
and that a fairand effectual "way to meet them is by a reduction ofduty,"
they can not make up their minds to do this. So, contrary to the views
expressed, as above quoted, by Mr. SHERMAN, they have sought another
power in the Constitution to suppress trusts. But they have sought
in vain, as l\fr. SHERMAN said they would. They seek to make two
inconsistent, even repellant, things coexist and harmonize, to wit: a
high protective tariff, which shuts out f9reign competition, and the vain
prohibition that the protected parties shall not avail themselves of the
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advantage thus given them. They throw the coveted sop to the hungry
and greedy Cerberus and then say to.the dog, "You shall not eat it."
The attempt to -do _this must fail. Success is impossible. You can
no more make moral cqntradictorylaws coalesce and work in harmony
than you can construct a system dependent on contradictory physical
and mathematical laws. The power, of Congress is impotent t-0 reconcile and harmonize truth and error. It is powerless also to make truth
error or to make error truth. We can not enact that the three angles of a
triangle shall be more or less than two right angles. We can not repeal the law of gravity. 'Ve can not enact that vice shall be virtue,
that falsehood shall be truth. We can not change human nature. We
can not by our tariff laws administer to and stimulate the greed of men,
and then, without removing the stimulant, enact successfully, as is attempted by this bill, that this greed shall be generosity and self-al:megation. By our tariff laws we hold out to the owners of the protected
industries the offer of 47 per cent. advance in price. vVe tell them
they are entitled to it; that it is right and just. By this bill we say
to them, yon must not take the offer.
Of course, Mr. President, a bill framed with these utterly contradictory and irreconcilable ends will be inefficient, the miserable sham I
have shown this to be.
"
'.l'llE BILL UNCONSTITU'rlONAL.

Mr. President, I now proceed to show that the bill is utterly uncon·
stitutional.
This task is an easy one, since the principles applicable to this examination have again and again been settled by the Supreme Court.
I warn Senators now that no attemDt will be made to show the bill
unconstitutional upon that narrow and strict theory of State rights
which they may suppose is entertained by the Southern people and by
them only. In all I shall say on this subject I shall plant my argument on an exposition of the Constitution made by the tribunal which
the Constitution itself appoints to perform that duty.
The power to enact the bill is claimed in the bill itself under the
commercial clause of the Constitution: the power "to regulate commerce with foreign nations and among the States."
A statute enacted under this grant must be the exercise of a power
of regulation, a regulation of commerce, either foreign or interstate.
It must be this and nothing else.
A regulation of commerce is prescribing rules for carrying on that
commerce; that is, regulating the doing of the things which uf themselves constitute that commerce; the very transactions between men
which are commerce, interstate or foreign, are the things to be regullJ,ted.
The transactions which take place before this interstate or foreign
commerce begins and the transactions occurring after it ends, though
they be strictly commercial, do not constitute interstate or foreign
commerce nor any part of it. They are only domestic commerce in the
State in which they take place, and are beyond the power of Congress
to regulate. They belong exclusively to the State in which they originate and are consummated. The power of Congress commences with
the initiation of interstate or foreign commerce and cea11es with its
termination. The regulation, therefore, must be of things done, transactions taking place, after this initial point and before the point oftermination. The power of Congress extends to nothin11: before the begil\ning and to nothing occurring after the end of this commerce.
So far as this bill is concerned, it is needful only to specify the acts,
without reference to the citizenship of the actors, which constitnte interstate or foreign commerce. They embrace purchase, sale, exchange,
barter, transportation, and intercourse for the purpose of trade in all
its forms. (See Welborn vs. Missouri, 91 U. S. R., and Mobile vs.
Kimball, 102 U. S. R.. 702.) Of these acts this bill specifies and claims
jurisdiction over importation (purchase and transportation combined),
transportation, and sale of imported articles. This relates to foreign
commerce. So far as interstate commerce is concerned, it specifies transportation for sale only. The extent of these under the power of Congress will be discussed further on.
But, Mr. President, among these commerchl acts are not manufactures or any other ll:ind of production, nor sales, nor transportation
purely within a State or wholly outside the territorial jurisdiction of
the United States. The bill proceeds on the idea that as to interstate
commerce the jurisdiction of Congress extends to the regulation of the
production and manufacture of articles taking place in a State, if only
it be intended that, after such manufacture or production shall be complete, all or a portion of the articles shall become subjects of interstate
commerce, and shall in fact be transported as such.
This basis of the bill is expressly confuted by the decisions I shall
quote.
The Supreme Court in Veazie vs, Moor, 14 How. R., on page 574,
speaking of the commercial clause of the Constitution, says it can not
"be properly concluded that bec11use the products of domestic enterprise iu agriculture or manufactures or in the arts may ultimately become the subjects of foreign'' (or interstate) ''commerce, the control of
the means or the encouragements by which enterprise is fostered and
protected is legitimately within the import of the phrase 'foreign commerce,' or fairly implied in any investiture of the power to rngulate
such commerce. A pretension so far reaching as this would extend to
contracts between citizen and citizen of the same State; would control

1890.

CONGRESSIONAL RECORD-SENATE.

tlle pu~suitsofthep1anter, the grazier, the manufacturer, the mechanic,
the immense operations of the collieries and mines and furnaces of the
country; for there is not one of these vocations the results of which
may not become the subject of foreign" (interstate) "commerce."
The court further condemns the position that Congress has jurisdic1ion over a commerce "which -Y, ''t * is unquestionably internal,
altlwngh intermediately or ultimately it might become foreign."
This case, thougb decided in 1852, was very recently (in 1880) confirmed by the Supreme Conrtin Lord vs. Steam-Ship Company, 102 U.S.
This case expressly condemns that provision in the bill which seeks
for jurisdiction in Congress over production and sales in a State merely
upon the ground that the articles so produced or so sold might be afterwards transported in interstate commerce. There are other cases to
the sanie effect.
But the bill, though originally written by its author to stand on this
basis only, of a subsequent interstate transportation in interstate commerce, seems now, as amended by the committee, to abandon that position and to place the power of Congress on such subsequent transportation, combined with an intention existing in the mind of the parties
to these arrangements or trusts, at the time of production and manufacture, that the articles should be so transported.
That the conjoining of this intent in the production, with the subsequent transportation, does not help the case for the validity of the
bill, I now proceed to show.
Production of all kinds, manufactures of all kinds, as we have seen,
are subject to the jurisdiction and power of the State in which they
are carried on. Whatever regulations, therefore, may be made for carrying on these must be made by State authority. The methods of these
operations of industry and art are exclusively for the States to regulate.
What is lawful by the State regulation can not be made unlawful by
the United States. The bill concedes this, for it professes not to undertake to condemn these operations as carried on under State authority. So Jar as this bill goes, these manufactures and productions are
perfectly lawful, even when made with the intent of subsequent interstate tramportation. :Nor is interstate comme~ce iu them interdicted or even regulated in any manner or to the smallest extent.
"Whether Congress can interdict commerce between two States in articles lawfully produced in either, and which one State wishes to sell
and another wishes to buy, merely upon the ground that Congress dis·
approves the methods of production or dislikes the motive on which
production took place, these methods and motives being perfectly lawful in these States, I shall not discuss now. That question does not
arise on the bill as it now stands.
'l'he question is, Can Congress, in the exercise of the power to regulate commerce among the States, nrnke a law-prescribe a regnlationwhich punishes the intent with which an article is produced in a State
and then permit it to be a lawful subject of interstate commerce, with
no regulation whatever of that commerce in that article? That is exactly what this bill undertakes to do, neither more nor less. The result is that there is no regulation of iuterstate commerce, but there is
a regulation of something else. That something is the domestic and
internal production and business of a State. The power to do this will
not be contended for.
Mr. President, if it be conceded that the punishment of au intent
with which goods are produced, and which, wheu produced, are lawful subjects of interstate commerce, exactly as all other goods are, is a
regulation of commerce, and not of production merely, still the bill is
unconstitutional. This results from the fact that the acts and the intent with which they are associated, and which are punished by the
bill, are not the carrying on of interstate commerce, but precede the
commencement of that commerce, and therefore are not subject to the
jurisdiction of Congress.
I now, therefore, proceed to inquire when goods intended for interstate commerce become subject to the jurisdiction of Congress. The
au&wer to that is furnished by well considered decisions Qf the Supreme
Court.
In Coe vs. Errol (116 United States,-) the articles of commerce were
logs cut in the State of New Hampshire for transportation by floating
on the Androscoggin River to Lewiston, iu the State of Maine. So in
that case the production of the article, the cutting of the logs, was with
tbe intent to transport them to another State. But the logs were not
only cut with this intent, but they were actually transported to the
river with tho intent to transport them as soon as the water should
rise. They had gone through the initial domestic transportation necessary to enable them to be started on the final journey from New Hampshire to Maine. In that condition they were taxed by New Hampshire.
If they were the subjects of interstate commerce, if the jurisdiction of
New Hampshire had ceased and the power of the United States had
commenced, the tax was unconstitutional.
On this case the Supreme Court say:
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that moment seems to us to be a legitimate one for this purpose-in which they
commence their final movement for transportation from the State of their origin
to the State of their destination. (Coe vs. Errol, 116 U. S. R., 525.)

The court then quotes from its own decision in the case of the Daniel
Ball (10 Wallace R., 565), as follows:
'Vhenever a comn1odity has begun to move as an article of trade from one
State to another, commerce in that commodity has commenced.

The decision is that when the article of commerce has begun to move__:_
not begun to be produced with an intent to m.ove-from one State to
another, then at that time interstate commerce in that commodity has
commenced. Not before that time, but then, at the commencement of
the interstate movement.
And in Coe vs. Errol, the court, speaking of an article intended for
transportation to another State and moved by internal transportation
to a depot from which the final transportation was intended to be commenced, proceeds to say:
Until actually launched on its way to another State or committed to a com1non carrier for transportation to such State, its destination is not fixed q,nd cer•
tain. It may be sold or otherwise disposed of within the State and never be pnt
in course of transportation out ot the State. Carrying it from the farm or the
forest to the depot is only an interior movement of the property, entirely within
the State, for the purpose it is true, but only for the purpose-

What is the purpose but the intent?of putting it into a course of exportation. It is no part of the exportation it•
self.

And therefore no part of interstate transportation and of interstate
commerce.

Until shipped or stitrted on its final journey out of the State its exportation
is altogether a matter in jiel'"l, and not at all a fixed and certain thing, (Ibid.,
page 528.)

That case, Mr. President, would seem to settle this question forever.
There seems to be no escape from the conclusion that it fixes the unconstitutionality of this bill. Here w11s the intent to transport to another State, not only iu the production of the logs, the cutting of them
from the forest with intent to send them to another State, but there
was transportation to a depot in the same State from which it was intended to ship them to another State. We have the goods produced
with the intent to put them in interstate commerce. 'IYe have all the
preparation necessary, with the same intent. But because the final act
of transportation had not commenced the goods were not subject to the
jurisdiction of Congress. They were not interstate commerce.
The case of Coe vs. Errol, just commented on, waa confirmed in the
late case of Kidd vs. Pearson (128 U. S. R., page 1), decided in 1888.
In that case the aHempt was made to bring the production of goods
in a State within the jurisdiction of the commercial clause of the Constitntion, because they were manufactured with the intent to export
them i.n interstate commerce. The court, after alluding to the right of
the State to regulate the manufacture of an article of commerce as being
settled beyond dispute, say:
Is this right overthrown by the fact that the manufacturer intends to export
the liquors when made? Does the statute, in omitting to except from its operations the manufacture of intoxicating liquor within the limits of the State for
export, constitute an unauthorized interference with the power given to Cong1·ess to regulate comn1erce?
These questions are 'vell answered in the language of this court in the License
Tax cases (5 'Vallace, 462, 470). Over this commerce and trade (the internal com1nerce and domestic trade of the States) Congress has no power of regulation or
control. This powerbelongsexclu•ively to the State. No interference by Congress with the business of citizens transacted within a State is warranted by
the Constitution except such as is strictly incidental to the exercise of powers
clearly granted to the legislature. The power to authorize a business within a
State is plainly repugnant to the exclusive power of the State over the same
subject.
The manufacture of intoxicating liquors in a State is none the less a business
within that State because the manufacturer intends, at his convenience, to ex..
port such liquors to foreign countries or to other States.
This court has already decided that the fact that an article was manufactured
for export to another State does not of itself make it an article of interstate com•
merce ·within the meaning of section 8, Article I, of the Constitution, and thafi
the intent of the manufacturer does not determine the time when the article or
product passes from the control of the State and belongs to commerce.

The court then referred to Coe vs. Errol, above cited, for this position,
and then quote largely from it to show that was its true meaning.
There is but one remainin11; point in this part of the bill-referring
to domestic production with the intent named-which may be con.•
side red as poin ting to a fact giving Congress jurisdiction. The point
is embraced in the language which describes the goods as competing
with dutiable goods imported into the United States.
T.he question on this point is, has Congress jurisdiction, under the
power to regulate commerce, to regulate the manufacture, production,
and sale in purely internal State commerce of goods because they.compete with dntiable goods imported into the United States? An answer
is found in the proposition that if the power exists as to production, to
regulate by prescribing the rule laid down in· this bill as to full and
free competition, it may prescribe any other regulation. There :is
There must be a point of time 'vhen they [the logs] cease to be governed ex· nothing in the prevention of full and free competition in the manufactclusivcJyure and production of goods which .of itself would give Congress jurisYes, exclusivelydiction as to goods competing with dutiable goods which would not
by the domestic law, and beginauthorize Congress to make any other regulation they might deem wise
Note the point of time when they beginin such production of such goods.
If competition with dutiable goods gives jurisdiction for one regubegin to be governed and protected by the law of commercial regulation; and
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lation, it gives it for all regulations deemed wise by Congress. It results, therefore, that if such competition be a ground of Federal jurisdiction, then Congress can assume or acquire the jurisdiction over the
manufacture and production of all goods whatever manufactured and
produced in any State by simply levying a duty on the competing
foreign articles, and in this way would the whole internal business of
the State be brought within the j nrisdiction of Congress to regulate
and control as Congress might deem proper. The two facts, dutiable
foreign goods and competing domestic goods, co-existing, would, in this
view, give Congress full jurisdiction as to the manufacture and sale
of the latter. As the power of Congress is unlimited as to the selection
of articles on which duties are to be levied, so by the exercise of this
power its jurisdiction over domestic production and manufactures would
be unlimited, and nothing would remain to the States of their ancient
and undou btcd jurisdiction over their internal business.
This reductio ad absurdum is a sufficient answer. But ·Lhere is another
answer as fnll and complete by direct argument. !tis that the power
of Congress is simply a power to re1'ulato interstate and foreign commerce; that is, a power to prescribe rules for carrying on this commerce
where it exists and as it is being actually carried on as between States
and 1Jetween the United St:ites and foreign countries. This statute
prescribes no rule for carrying on thfa commerce. On the contrary
it prernribes a rule for carryiDg on something else; that is, for carrying on the business of manufacturing and producing domestic articles
within the limits of a State and the sale of them even in the State
of their origin.
I come now, Mr. President, to consider the power of Congress as proposed to be exerted in this bill in its first clause in relation to imports.
This clause makes it criminal to enter into a combination or arrangement "with intent to prevent full and free competition in the importation, transportation, or sale of articles imported into the United States.''
This is, to say the least of it, a singular provision. It is difficult to
extract the meaning of the draughtsman.
Evidently as to "importation" preventing full and free competition
in the importing of goods, the combination must precede the act of importation; otherwise it eould not affect the importation. A combination to affect importation could not by any human power change or alter
that which has already transpired, an act of importation already complete. So if the bill be not absurd and _impracticable on its face we
must make the unlawful agreement precede the act of importation.
What, then, are we to do with the other words of the sentence, " transportation or sale of articles imported into the United States?" "Imported" means an act of importation already transpired. Note that
the phrase "articles imported" means articles already imported. If
it does not mean this, but is to be construed as if written "articles
which shall be imported,'' then the agreement condenmed must not
only precede importation, but nmsbprecede the transportation and sale,
which must also precede importation.
'!.'hen we have a provision which makes criminal an agreement to
prevent competition in the transportation or sale of an article produced
in a foreign conn try by whomsoever made and wheresoever made, and
as to the time of the making indefinite and unlimited, except only that
it shall precede the transportation and sale affected by it, which transportation and sale may have taken place anywhere on the face of the
globe and at any time within the lives of the parties to the agreement.
Of course a statute of that sort, embracing within its provisions transactions wholly without the territorial jurisdiction of Congress can not
stand. It will not help it that it may also embrace transactions within
the jurisdiction of Congress, for in such a case, as I will show hereafter,
the courts can not restrict the plain meaning of the words used, by running a line which Congress itself would not-run, excluding the unconstitutional part and giving the statute operation and effect on those
transactions which might fall within Congressional power.
There is only one other conjectural meaning of this language, and
that is, that as to transportation and sale of the imported articles the
meaning is: that the transportation and sale of the articles shall be
after they are imported. This would confine the acts of transportation and sale to the United -States-a i)lace at least in which Congress
has some jurisdiction. But here again we enc_ounterthe difficulty above
alluded to, that the language embraces too much, embraces transactions
within the power of Congress and transactions beyond or outside of
this power. It embraces l:ioth interstate and domestic transportation;
that is, transportationgenerally. Besides, the words "articles imported"
are not the same as, nor equivalent in meaning to, the word ''imports''
in its constitutional sense. Articles once imported from a foreign country, always, as long as they remain in the Unitec1 States, whereYer situated and in whosesoever hands they may be and in wb1tsoever condition, as to being in the 9riginal package or not, continue to be "imported
articles." That is, they are articles not of domestic i)foduction, but
foreign articles which have been imported into the United States.
But "imports" in a constitutional sense are imported articles in the
hands of the importer and in the original package. When they are
sold to another or the package is broken, though there be no sale, then
they cease to be "imports" in the constitutional sense; they cease to
be within the jurisdiction of Conj!ress to regulate and control, and become subject to State jurisdiction exclusively. They might be regn-
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lated as to interstate transportation, but, as we have seen, this is not
provided for, but only transportation generally.
This rule is well settled and well known; but., since this distinction
is not recognized in this hill and since the power of Congress is asserted
in it to regulate "imported articles" generally in their transportation
and sale, without reference to their condition as imports, as I have defined them, I will now reacl some authorities on that point.
The first ca~e in which it was settled when impm·ted articles ceased
to be imports under the jurisdiction of Congress and become a part of
tho great mass of the property of the State in which they were located
was Brown vs. J\far.vland, reportel1in12 ·wheat. R, 419. I take the ex-·
position of that case as made by Chief-.Justicc Taney and Justice McLean in the License Cases, in 5 Howard Heports, because it is not only
cqrrect, but because it illustrates the last-nmned cases, which I also
wish to bring to the consideration of the Senate.
In that case (Brown i-s. l\Iaryland)-

Says Chief-J nstice Taneythe court held that an import continued to be " part of the foreign commerce
of the country while it remained in the hands of the ilnporter fo~· sale in the origw
iual bale, packag·e, or yessol in which it 'vas i1nported, * •:r • ~ but that when
the original package was broken up for use or retail by the itnporter, and also
'vhen the co111n1oclity had passed from the hands of the itnporter into the hands
of a purd1aser it ceased to be an import 01· a. ·part of the foreign co1uni.erce and
b~cmne subject to the laws of the State and ni.ig·bt be taxed for State purposes
and the sale regulated by the State like any other property.
'l'his I uuderstai d to be suh>tantially the decision in Brown vs. l\fa1·yland,
dr~nving the line between foreign con1rr1erce, which is subject to the reg·ulation
of Congress, and internal or do1nestic com1nercC', '\Vhich belongs to the States,
and over which CongTess can exereise no control. (See License Cases, 5 IIow..
ard n.,on page 575.)
1

Mr. Justice McLean, in tho same case, after adopting the same rule
above defined by .Judge Taney, as to wlrnn imports ceased to be such
and got beyond the control of Congress, says:
·when this happens the imported nrticle becomes ming-Jed with the other
property of the State and is subject to its laws,

And in the same case, referring to the police powers of the States
and the "powel'S of Congress," J ndge McLean says theynulSt stand together. Neither of thein can be so exercised as n1aterially to
affect the other. r.rhe source and object of these powers are exclusive, distinct,
and independent. The one operates on foreign-

Or interstatecommerce, the otller upon the internal commerce of the States.

The for1ner-

Power of Congressceases "rhen the product becomes con1mingled with the other nropm·ty in the
State. At this point the local law attaches and regulates itns it does other property. (5 Howard H., page 592.)

A rule even more liberal than this, it may as well be stated here, is
allowed in favor of the l)Ower of a State over goods brought into it
from another State. In that case the goods are not imports at all, and
as soon as they arrive at their destination, in whosesoever hands they
may be, they are subject to the jurisdiction of the State, just as other
goods therein are. (Woodruff' vs. Parham, 8 Wall.; Hinson vs. Lott, ib.)
J\1r. President, tested by these principles all that part of the bill that
relates to these combinations in reference to the importation, transportation, and sale of goods imported into the United States must be unconstitutional, unless we restrict the plain meaning of the general language employed in the hill ancl confine it to transportation and sale
of goods imported whilst they still remain imports; that is, to sale or
transportation of the goods whilst they remainin the hands of the importer and also in the original bale or package in which they were imported. If we so restrict the meaning of the bill, it is utterly worthless, for the agreement may be made to relate only to the tran'3portation
ot the goods after they have been sold by the importer, or being still
owned by him aftei· he has put them in a different bale or package from
the one in which they were imported.
How worbhless such a provision would be to suppress trusts is so evident as to need no comment. So of the sales of such articles. The
combination need only relate to such sales by a purchaser from the importer, or even by the importer himself if he will only take the trouble
to sell them in bales and packages made and put up after importation,
to be wholly without the restraint of thi& bill. How near these trans·
actions when they are beyond the jurisdiction of Congress may come
to the a-0t of importation is shown by the decision of the Supreme Court
in Waring ios. Mayor (8 Wall. R, 110). In tliat case it was held that
a purchaser of gooc1s in transit from a foreign country to the United
States and whilst at sea was ll•Jt an importer if the agreement was that
they should be at the risk of the seller till delivery. 'l'his purchaser
not being an importer, the goods even in his hands and in the original
packages after delivery remained no longer a part of the foreign commerce and subject to the jurisdiction of the United States. So it is seen
again how utterly worthless this bill is if we restrict its meaning so as
to make it constitutional.
But, Mr. President, we are not allowed to so restrict the language of
the bill in this provision nor in the others which I have pointed out.
In United States vs. Reese, 92 U. S. H., 214, this matter was up for
decision. 'l'he court stated the question in these words:
'Ve are, therefore, directly called upon to decide whether a penal statute enacted by Congress ,Vith its lini.ited power. 'vhich is in general language broad
enough to cover wrong·ful acts without as "~en as 'vithin the constitutional juris..
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diction, can be limited by judici11.l construction so as to make it operate only on
that which Congress may rightfully prohibit nnd punish,

In answering this question the court says:

n would certainly bo dangerous if the legislature should set a net large
enough to catch all poH-•lble offenders, and leavo it to the court to step insido
and say who might rightfully be detained nnd who should be set nt large. Th1tt
would, to some ex:tent, substitute the judfoial for the legislative department of
the Government.
To limit this statute in the manner now asked for would be to make a new
law. not to enforce an old one.
In Trade-mark cases, 100, U.S. R., page 82, the same question arose.
In that case, as in this bill, the language of the statute was general, em·
bracing interstate and foreign commerce as well as domestic commerce.
The acts condemned embraced equally acts done in domestic commerce
and in interstate and foreign commerce, and Congress had power over
the latter only. The court was asked to restrict the language so as to
apply it only to foreign and interstate commerce, and therefore make
the statute constitutional. This tho court refused to do, saying:
While it may be true that, where one part of a statute is valid and constitutional and another part unconstitutional o.nd void, the court may enforce the
valid po.rt where they are di:;tinctly separated so that ench can stand alone, it is
not within the judicial province to give to thA words used by Congress a narrower
meaning than they o.re mtlnifestly intended to bear in order that crimes may be
punished which are not describe<! in language that brings them within the constitutional power of that body. (100 U. B. R., page 100.)

This settles the unconstitutionality of the whole bill. 1'hat there
are some things included in the general words of the bill, which, if
separately stated aucl disconnected from the great mass of the provisions
of the bill, Congress can constitutionally enact, is admitted. But they
are not so separated, and, if they were, they are utterly without efficacy
in remedying the great evil of the.3e trusts and combinations, as has been
shown.
But, l\Ir. President, there is another ground upon which the bill is
clearly uaconstitutionaL I mention these various grounds with that
prolixity of detail which I know is calculated to weary the attention
of the Senate. My excuse is that the ol\jects sought to be attained by
the bill are of the greatest importance to the people of the United
States. The wrongs perpetrated by these combinations inflict a deep
wound upon the prosperity and welfare of the people. 1'hey demand
redress. It is onr duty to furnish the remedy. It is our duty, therefore, to scrutinize this bill in all its parts, to examine its force and
effect, so that, if indeed it be, as I have shown it to be, wholly inadequate, a mere delusion, and not a real and efficient measure, its true
character may be known, and that we may seek another remedy, if one
can be found; and there is no doubt that it can be found.
The objection I n(>w insist on is fundamental. It destroys the whole
framework of the bill. If it be good, no part of the bill can stand, even
if we separate from it those parts which on other grounds might be
unconstitutional_
The bill is a proposition for the enactment of a•peual or criminal
statute. It does nothing but inflict penal tics, either by civil or criminal procedure.
There are but few express powers granted by the Constitution for the
enactment of criminal laws. They relate to punishingthc counterfeiting of the coin and the securities of the United States and piracies
and felonies on the high seas and offenses against the law of nations.
Those are all the express powers for enacting criminal and penal legislation by Congress found in the Constitution.
Every other exercise of the power must be as au incident to some
express power. Iu the language of the Constitution it must "be necess:try and proper for carrying into execution" an expressly grantecl
power. Congress must first determine to execute an express power
before it can consider the propriety and neces~it.Y of assuming the incidental power. If the express power is found, that does notauthorizo
Congress to exercise a power which might of itself be necessary and
proper to theex:ecutiou of that express pmver, if in fact there be noattempttoexercise the express power. The express power in this case is
the power to regulate commerce among the States an(! with foreign
nations.
Is there such a regulation in the bill? This question is easily answered. Recurring to what has been said-that regulation is the prescribing a rule for the actual carrying on of this commerce; that is,
prescribing a rule for doing the acts which constitute this commerccwe look in vain to the provisions of this bill to find such a regulation
or rule_
Bearing in mind, Mr. Presiclerit, that interatate commerce begiusso far as Federal jurisdiction over it comes from property, and not from
the citizenship of the parties-with the hcginning of transportation and
ends with its completion, ancl that foreign commerce ends with the
breaking of the original package or with a sale hy the importer; that
neither embr::tces production, manufacturing, or fitting articles for this
commerce, with intent that they should be so afterwards employed,
but that both relate only to articles already made and already actually
embarked ih interstate or foreign commerce, we see that there is not
the slightest attempt in this bill to prescribe a rule by which such
commerce shall be carried on_
Acts done with reference to the production of articles which are intended for such commerce-acts done with reference to articles which
have been the subjects of such commerce-are by this bill made crim-
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inal, whilst that very commerce in these very articles which were so
produced, brought into existence, or imported in violation of the provisions of the bill is wholly untouched. If the bill becomes a law, that
commerce in these very articles will go on, or, as Chief-J nstice Marshall
expresses it, will be carried on exactly in the same way in all respects
whatsoever ns if this bill had never been passed, and without the slight·
est variation or change, as in all other articles. Can that be a regulation of interstate or foreign commerce which regulates nothing clone
in that commerce, but something else? The something else is production and selling in a State, which all agree can not be regnlated by Congress. Being such a regulation and being as such undoubtedly beyond
the power of Congress, tho bi!J can not be made constitutional as an incident to a regulation of interstate or foreign commerce, which is not
only not regulated at all, but is left wholly untouched.
The Constitution is a reasonable instrument, designecl to specify
powers delegated to a general government. So far as these powers are
granted expressly or by necessary implication for the execution of express powers, they are full and complete, as well as supreme; but the
Constitution neither authorizes nor tolerates the absurdity of the exercise of a power oa a necessary incident to and in aid of the execution
of an express power when no attempt is made to execute the express
power. We can not, therefore, assu!)le a power which would be proper
in the execution of an express power, and then pervert it, so that it
will not be an execution of the express power, but will be, as exercised,
a regulation of something else not within the jurisdiction of tho Federal Government. For no incidental power is given ns a separate and
substantive power, independent of the execution of an express power to
be exercised by Congress whenever and wherever it may seem desirable.
Such a power is al ways subordinate and conditioned for its existence
on the necessity for its exercise for the proper execution of an express
power; that is, for making effectual the actual exercise by Congress of
the express power_ All incidental ·powers are dormant, even non-ex·
istent, except in the promise of possible life to begin when their exercise is necessary to do their proper work in the actual execution of an
express power. If the express ·power is not executed or not executed
on the point to which an assumed incidental power is directed, ·then
the alleged incidental power can not be evoked, for it can be constitutionally evoked only for execution, and only when its exercise is necessary ancl proper for executing the express power, and not for something
else_
The bill regulates, not interstate or foreign commerce, but regulates,
by penalties, contracts and agreements etc., that are conspiracies of a
certain character with the intent to do something else. That something
else, or the end sought by the conspiracy, is not regulated at all. It
remains perfoctly lawful; lawful not only as a principal end, but lawful
in the methods by which it is sought to be attained; lawful notwithstandingthoorimiualconspiracy. Thereis, be it remembered, no prohibition of the importation or transportation or sale of the articles imported, produced, manufactured, or sold by the conspiracy. Interstate
and foreign traffic transportation and full and free commerce in them
ate wholly unregulated, but remain perfectly lawful and unrestrained.
They remain not only unprohibited, but even meritorious-things fostered aml promoted by our laws,
A criminal conspiracy is a combination or agreement of two or more
to do an unlawful act or to do a lawful act in an unlawful manner.
But here in this bill we have a criminal conspiracy made out of an agreement to cloa thing, with the intent that it shall result in another thing,
which is not only not unlawful but meritorious, not only as to the act
to be done, but as to the methods named in the bill as the giRt of the
crime. In other words, Congress usurps, as an incident to the power to
regulate intorst:ltc and foreign commerce, the power to punish a thing.
a conspiracy, O\'er which it has per se no jurisdiction, and, at the same
time an cl by the same law, the results of this conspiracy, when they become a part of that commerce and thereby become for the first time subject to the jurisdiction of Congress, are not only not criminal, but are
encouraged and protected by our laws. Can such·a usurpation stand?
The States may punish the conspiracy denounced iu the bill without
going further and declaring that commerce in the articles so produced
shall be unlawful, because the States have full jurisdiction over the
main or principal thing, the production, without reference to any subsequent commerce in them.
Mr. Prc-;ident, what I have just said in relation to hhe powers of Congress is full.v sustained hy the Supreme Court in United States vs.
Fox, !J5 United States Reports, 6!J::l, wherein the court declares unconstitutional an act of Congress passed under the power to enact a
bankrupt law, which act made criminal the doing of an act which Con·
gress might haYe embraced, but did not, in the purview of the act. On
this point the court say:
Any net committed with 11 view of e\'ading the legislation of Congress, passed
In the execution of nny of its powers, or of fraudulently securing the benefit
of such legislation may properly be made un offense against tho United States.

But-

Continnes the cotirtan net

co1n~nittctl

within n Stnte-

As the act condemned in this bill iswhcthcr with an honest or criminal intent, can not !Jc made an offense ai:-ainsl
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the United States, unless it has some relation to the execution of a power of
Congress or to some matter within the jurisdiction of the United States.

Mr. President, I have shown that this bill is utterly unconstitutional.
and, even if constitutional, utterly worthless. If we pass it we do
not only a vain and useless thing; we do a wicked thing. We give to
a suffering people, as a remedy for a great wrong, that which will not
only prove utterly inefficient, but will prove an aggravation of the
evils. There is, however, a power we can exercise: the power to refluce or abolish duties on the foreign competing articles. At the proper
bime I shall offer as a substitute for this bill an amendment looking
to the exercise of that power.
l\Ir. HEAGAN. Mr. President, I wish to give notice of an amendment which l shall offer when this bill comes up for final action. I
shall move to strike out all after the enacting clause or the bill repor1 cd by the Committee on Finance and tJ insert in place of the matter stricken out the following:

Thnt ull p~rsons eugnged in tho crcntion of any trust, or as owner or part
owner, u.~~ent, or 111anRger of any trust, employed in any l.rnsinc:-s carried on
with any foreign country, or between the States, or between any State and tho
District of Columbia, or between nny State and nny Tcrl'itory of the United
~Hates, or any owner or part owner, ngent, or marntger of any corporation using
its powers for either of the purposes specified in the second section of this net,
3hall be <lee1uecl guilty of a high 1nisdemennor, nnd, on conviction thereof, shall
be fined inn. sum not exceeding SL0,000, or imprisonment nt hard labor in tho
penitentiary not exceeding five years, or by both of said pennltics, in the discrce
lion of the court trying the same.
SE<'. 2. ~rhn.t n trust is a. combinntion of capita], ski11, or nets by two or 1noro
persons, firm~, curporntiop.s, or ns!:lociations of persons, or of nny two or more
of them for either, any, or all of the following purposes:
First.. To create or carry out any restrictions in trade,
Second. 'l'o limit or reduce the production or to increase or reduce tho price of
merchandise or commodities.
Third. To prevent competition in tho manufucturo, n1aking, purchase, sale,
or transportation of merchandise, produce, or cmnmodttics. ,,
Fourth. To fix a standard or figure whereby the price to the public shall be in
iny manner controlled or established of nny article, commodity, merchnndise
produce, or com1nerce intcnclecl for sale, use, or consumption.
Fifth. To crenle a monopoJy in the making, 1nanufacture, purchase, sale, or
transportation of any n1ercha.nclise, u.rticle, produce, or commodity.
Sixth. To make or enter into or execute or carry out any contract, obligation,
or ngrcement, of any kind or description, hy which they slmll bin<i or Rhall have
bound thetnselvcs not to manufacture, sell, dispose of, or transport any article
or commodity, or article of trade, use, 1nerohnndise, or consun1ption hclow n.
nommon Rtnndnrd figure, or by which they ehnll ag-ree in nny manner to keep
the pri~c of such article, commodity, or transportation at a fixed or graduated
figure; or by which they sh11ll in any manner establish or settle the price of
llllY article, commodity, or transportation between themselves or between the111-·
3elves and others so as to preclude free nnd unrestricted competition among
lhemselYcs and others in the Hale and transportation of anysueh article or commodity; or by which they sba11 agree to pool, con1bine 1 or unite in any interest
they mny have in connection with the sale or transportation of any such article
or commodily that its price may in any 1uanncr be so affected.
SEC. 3. Thnt ench clay any of the persons, associations, or corporations afore ..
;aid shall be engaged In violating t,he provisions of this net shall be held to ue
i. separate offense.
1

I shall desire to offer that amendment when the bill comes up for con;idcration again, and I shall hope to haYe the opportunity of expressing
some views upon the subject.
Mr. SHEHMAN. Tbe Senator's amendment is printed, is it not?
Mr. REAGAN. I will mention that what I propose to offer as an
amendment is in the terms of the bill in trod need by me on this subject
Dn the 4th of December last, and which has heen printed.
Mr. SIIEHMAN. All right. I move that the Senate proceed to the
consideration of executive business.
The motion was agreed to.
EXECUTIVE SESSION.

The Senate proceeded to the consideration of executive business.
After twenty-three minutes spent in executive session the doors were
reopened, and (at 4 o'clock and 46 minutes p. m.) the Senate adjourned
until to-morrow, Friday, February 28, 1890, at 12 o'clock m.
NOMINATtONS.
Executive nomin11tions received by tlte Senate tltc 27th day of February, 1890.
UNITED STATES CIRCUIT JUDGE.

Henry C. Caldwell, of Arkansas, to be United States circuit judge
for the eighth circuit, vice· David J. Brewer, resigned.
SUPERVISOR OF CENSUS.

Peyton C. Smithson, of Lewisburgh, Tenn., to be supervisor of census
for the third census district of Tennessee.
PROl\IOTION IN THE REVENUE SERVICE.

First Lieut. Thomas S. Smyth, of New York, to he a captain in the
revenue service of the United States, to succeed Capt. James H. Merryman, deceased.
POSTJIIASTERS.

Ira C. Haight, to be postmaster at Redlands, in the county of San
Bernardino and State of California; the appointment of a postmaster
for the said office having, by law, become vested in the President from
and after January 1, 1890, and J. P. Squires, whose nomination was
confirmed by the Senate January 9, 1890, having died before the issuance of his commission.
Ingram Fletcher, to be postmaster at Orlando, in the county of Orange and State of Florida, in the place of J.ames De Laney, removed.
Jacob M. Alexander, to be postmaster at Dawson, in the county of
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Terrell and State of Georgia; the appointment of a postmaster for the
said office having, by law, become vested in the President on and after
April 1, 1889. ,
Albert W. Swaim, to be postmaster at Oskaloosa, in the county of
Mahaska and State of Iowa, in the place of William T. Smith, whose
commission expires I\Iarch 18, 1890.
Nathan Welch, to be postmaster at Farmer City, in the county of De
Witt and State of Illinois, in the place of Laura H. Webb, whose commission expired February 19, 1890.
Preston S. Abbett, to be postmaster at Greensburgb, in the county
of Kiowa an\1 State of Kansas, in the place of Seneca B. Sproule, removed.
Rolomon R. Washer, to he postmaster at Atchison, in the county of
Atchison and State of Kansas, in the place of H. Clay Park, whose commission expires lliarch 30, 1890.
J. C(cile Legare, to he post mas I er at Donaldsonville, in the county of
Ascension and State of Loui&iana, in the place of Hiehard T. Hanson,
removed.
.John H. Fellows. to be postmaster at Ricl1mond, in the county of
Sagadahoc and State of l\Iaine, in the place of William S. Hagar, whose
commission expired February 10, 1890.
Willard FI. Pike, to be postmaster at Calais, int.he county of 'Vashington and State of Maine, in the place of William W. Brown, whose
commission expires March 26, 1890.
George E. Sharrer, to he postmaster at Westminster, in the county
of Carroll and St.ate of Maryland, in the place of Joseph B. Boyle, whose
commission expired February l!J, 1890.
Alvin W. Gilbert, to he postmasterat North Brookfield, in the county
of Worcester and State of Massachusetts, in the place of George C. Lincoln, whose commission expired Febrnary 10, 1890.
John E. Sawyer, to he postmaster at Methuen, in the county of Essex and State of Massachusetts, in the place of James T. Wall, whose
commission expires March 29, 1890.
Paron C. Young, to be postmaster at Provincetown, in the county of
Barnstable and State of Massachusetts, whose commission expired February 10, 1890.
George D. Fisher, to he postmaster at Republic, in the county of Marqu.;;ttc and State of Michigan, in the place of John Maguire, removed.
James G. McBride, to be postmaster at Canton, in the county of l\fadison and State of Mississippi, in the place of Gus ton W. Thomas, whose
commission expired January 13, 1890.
Elias S. Bedford, to be postmaster at Huntsville, i~ the county of Randolph and State of Missouri, in the place of Isaac P. Bibb, removed.
William D. Cummins, to be postmaster at Clarksville, in the county
of Pike and State of Missouri, in the place of John A. Reneau, resigned.
Harry C. Demuth, to lie postmaster at Sedalia, in the county of Pettis
and State of Misseuri, in the place of John D. Hussell, whose commission expired February 15, 1890.
.Joseph Stampfli, to he postmaster at Jefferson City, in the county of
Cole and State of Missouri, in the place of William G. McCarty, whose
commission expired February 23, 1890.
Al be rt ,V. Mock, to be postmaster at Nelson, in the county of N uckoll
and State of Nebraska, in the place of .Tacoh Galley, resigned.
Hichard S. Rodman, to he postmaster at Carson City, in the county
of Ormsby and State of Nevada, in the place of Gardner C. White, deceased.
James W. Allen, to be postmaster at Bordentown, in the county of
Burlington and State of New Jersey, in the place of F. G. Wiese, whose
commission expired February 10, 1890.
Charles A. Jones, to be postmaster at Tompkinsville, in the county
of Hicbmon<l and State of New York, in the place of J. H. Browne,
removed.
George McCabe, to be postmaster at Cold Spring, in the county of
Putnam and State of New York, in the place of Wright E. Perry, rernoYed.
Erskine Carson, to be postmaster at Hillsborough, in the county of
Highland and State of Ohio, in the place of Cary T. Pope, whose commission expires March 12, 1890.
Charles S. Warren, to be postmaster at Cardington, in the county of
Morrow and State of Ohio, in the place of Thomas W. Long, whose
commission expired Fiibruary 8, 1890.
William M. Williams, to he postmaster at West Liberty, in the
county of Logan and State of Ohio, in the place of Rive~oak J. Piatt,
whose commission expired January 20, 1890.
Cyrus K. Campbell, to be postmaster at Pittston, in the county of
Luzerne and State of Pennsylvania, in the place of S. B. Bennett,
whose commission expired February 10, 1890.
John P. Fletcher, to be postmaster at Troy, in the county of Bradford ancl State of Pennsylvania, in the place of Alvin K. Linderman,
whose commission expires March 1, 1890.
William E. Mohr, to be postmaster at Muncy, in the county of Lycoming and State of Pennsylvania, in the place of Perry l\f. Trumbower, removed.
William M. Moss, to be postmaster at Jackson, in the county of Madison and State of Tennessee, in the place of Richard R. Dashiell, whose
commission expired January 13, 1890.

