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l n the Circui t Court of the Uni ted St Rte s 

for ~he District of Kansas , 

First Divisi o11 . 

The iTnited Stat e s of' Amer ica, 
" COIDJ~lai rt8.l1t. 

·· , ; j 
. ·.; , ~ 

V8 . 

The Tr~ns -~is · ; ouri Freight Asso-) 
ciatian . The At~hi son , Toveka 
2.11d_ Sc1.rLta ii·e r ~ • . ~R. . C0 . e t F.l. 

1)efenr:l::mt s . 

J . '\,'! . ;Viy a1iri s . r\ . Feti:.~rs , 

f01· Comp lci. i nant. 

George R. Peck, B . P. Waggener, Wolcott & Vaile, Wallace Prati, 
.L P. , Jana, Speno er, Burnes & Mosman, J. · D. Str'~ng, w • . J:•~ . 
f:;.uthrie, J. M. Thurston, A. L. Williams, N. H. Lo om is, R. w. 
Bl8-ir, Jol:m R. Eawley,, W. F. !~vans, Jv;. A. . Low, James Eagerrmm 
and '1' M. Serlgw.ick, 

for Defendants. 

MEM0RAN1 J1JM OF OP±1'nm~. 

Attorney District of Kansas by ~irecti on of .the Atto rney Gen~ 

eral in the name of tt1e Unit ed St a tes a ga inst the Trans-Missouri 

Frei~ht Associati on and eignteen n:i.ilway compan ies v/n. ich, it is al-

le~ed in t he ~ il l , constitut e that Association. 

The ob j ec t and purpose of the b ill is to obtain a decree decla~-

ing .sai•l Freig·-;t Associati on dissolve 1"i anri en.j o ining def'enrlants,and 

each of them , from carrying ou'.. the t e r ms of a certain lvl ·:-morandum of 

Agreement entJ ereri into by and between tne e igh teen r a ilway corn pan i r:H~, 

forming thi.::i associFJ.tion, which agreement it is al i_ eged is unlawful 

bi::c:::i.use maintained by sa id railway cor.1panies in violation of an act 

of Congress, entitled, "An act to protect trride ::in<i commerce against 

unlawful restraints a nd monopoli e s," approve rt July 2n1. 1890. 

· · : .. !° 
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It is al l eged i n t h e b ill t hat t ne d~fendants (the eigl teen rail-

wa y '~ 0! ·1 ia"1 i 9 . ..:; ) are comr!.011 c a rr i rs inc orporated under µubl ic statutes 

of sev~ ral states and of t he Unit 0d States, and are e11 Raged in moving, 

~arrying and t ransporting f'rei g ht and conm odi ties in the conr- erce, 

trade and tra f fic which is ~ on tinuously carried on runong Rnd between 

the s 8v e r .f.l l st a t e i=; of t he Uni te•i Stat'3 s atiri mnm .g and bet weep the sev-

eral sti3.t"es and terr itories of the Uni t 8d Stat e s and b etwe •"n the states 

and ter-ri tories of the United States and foreign r::o1mtri e s, and th.at 

pr ior to March 15th. 1889 , each of the defendants, railway cmmpanies, 

oWTk'd, operated a nd r: ontroll~ ri ~;evarate liti '?. s o t' railroari and f ur-

nisrwd to .tJG r s ons ~ ngaged in tra •ie,, and other s , among t h e states and 

t ·:~ rritories of the TJnit 19 rl Sh1tes, ~:;r3parate, distinct a nri competing 

lines o f' tran .=>~ortat i o n betwe en the s t A.tes an•i .. t err itories of the 

United States lying west of t he ~issouri River and east of the Pacifi6 

Oc ean, and that to enco11rage ~nd secure the b 0nef it of the comµ e ting 

1i1E~s of trans_µort a. t i on thr ot1ghont that re f?, ion of country, the gov -

ernrnent of t n.e T .. !n i ted St a.tes anrl. t he stat e s a n ri .. territories wi t i'°Lirt 

t he region jllst mcmt ianed had granted to t he ·defendants .f:JUblic fran-

Ghi ses, land g rant;-;, se curit ies and -; ubs irlies of groat va lue . 

That on the lf)th. ri P.t y o f Mar r~h, 1 8 F;9, the rlP. fendant,railwa y com-

pani·?s , no t ·i)e ing · cont ent with t, h e rc..t es of freight th8y f'"'!ould re-

c ·-, i v e w iU~ fr e e r,oni:µet i t i on an:ong th~:m1selves, b11 t c ontriving and in-

tending un,iustly and op 1Jres -; ively to establis"'t·1 anri ma int a in arbitr&-

ry r at es of t're ig 1-,t a n d tran sport ation in ·i-,he iJJt·:;rstate commerce, 

throJJghout s aid r egi on, r:l.iri combine, c ons p ire, cou J'e r:l. e ra.te and unlaw-

fully agree together :=1.n d d id ent e r into a 1•1ritten a green;ent and con-

tra ct, ~ nown as the MemorAndum of Agre e ment of the Trams-Mi~souri 

Freight Assoc i n.ti on , 'by the t e r ms o f' which said ngre r..m1en t the asso-

ciAt ion has so ntrol of a ll cor peti tiv e traff ic between points in that 

reg ion of ~ ount ry ly i ng we st o C a 1 i n e c onm ienc i ng qt the 9 fi meridian 

on the (J.ul f of Mex ic o .1.nd runn ing 11orth to the R.ed River and thence 

to t he eas t e r n boundary o :· the Indian Ter r i t ory; thence along t h e 
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east e rr-:. 1 ine of s a id terTi tory :-tnd of the st ~).te of KanRas to Kan8as 

City Mis!"'lm.~r i; the 11c e by t he k is .">01Jr i f~ iver to th0 po int of int e r-
I , 

~ 
section o f tt1at rive r "l ith tne e a s t ern o ovnd,ary

11
0f l·11orita·na; thence b y 

s i d eA.st0rn l)ou111·lary 1 i n·~ to the i n;t.A.:p1~1 ti o nal li1ie ~~ 
~~~~vv-~/ 

That the sa i rJ. a ssociation w~ ts "by a 'boar·'- cr :=.,atefi. 'by ~ ach com-

pany app o~ nt ing one per s on t o repre~ent it in the associatio~ and 
. ' . ' 

t r.a t t11e "'. .·~~:F~veral r a i l way c onipanies, meEi1; 0r s of the a s so ciation, ~~ ave 

to the ··a ssocia tion the power t o establish and maint a in rul e s, regula-

tions and rates on al ·!. con,µ atitive tr ;:i.ffic, through and local, within 

t °fl.e region of country describ ed in t, h e a gre ement , and tha t saici asso-

ciRtion b y the t ~ rms of the agr e~rnent is g iven the power to punish bv 

fine Any member that reduces the rate fixed by the associ 8tion. 

It is further a lleged i n the ~ il l that t he said agreement took 

ef fe et on the f irst (lay of Apr i 1, l h f0·9 , and that ever since t11at t i rne 

the s Ri d railwa y cornvanies b y r <?. ason of sa iri ap,;re ement and combination 

an~ under duress of th~ f' ina s and penalties prescribed in the arti-

eles of agrePme nt, nave put in fo rce Rnd maintain~d, and now maintai~ 

tariffs anri rates of freight fixeri b y s a irl as s oci a tion; and that the 

of.f ic<;rs and ag<?.nt:.; , o!" s a i d railwrry r:orrq;an ies, nav e ever since said 

a gre0Dant took 9ff' ·3ct, r r~f1Js"d. to µn t in forc e reasonable rates of 

fr e i ght based upon the c os t of construc tion and ope r at ion of their 

severnl 1 in es of railroad PL11d ot her JJY'OjJer elements to be con ~.; idered 

in the making of freir; r, t rates , :-:i.nd that ttrn p 13 opl e e ngaged in trade 

and c omn.erce, within t he . r~g ion of country mentioned i i"! :-iaid articles 

of Fl.gre 1?. r1.em t, 21 re by re;::i_son of s a i d com'bination anri. r=1.ssoc i Htio11 de-

pri ved of r Rt·:is of f'r1?. i g!1t, benef it s and far, i l i +, i <Js whi~h F1ig 11t rea-

sona 'bly be exµ~ct ed to i' low frotlJ .free corr,pet i +,ion fJ ·?tw0 ~n s a i 1l several 

line s of trans )ortati on. 

I t is f urther alleg ·~ri in t he b ill, that notwithstanding s a id 

assor,in.tion i s i n v i olation of the a(~t of Congre ss of <Ju ly ~nd . 1890. 

s aid defendants "> ince the d F:c te of !-rn.iri ar,t have, an"l still r~ ontinn e 
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to maintQin, the arbitrary rat e s of freight t'ixed by the sRirt Trans-

Misso11ri Freight Assor;iation to th0 ffreat injury and ~rejudice of 

the }_)Ubl ic and to the people of the Uni t8d States. 

Then follows the prayer, tha t the d 0fendants and each of them be 

enjoined f r om furtner agreeing, combining , co11spiring and acting to-

gether to! r:,;::i, intain rlJles nnd re~,vlat ions for carrying fr ~:i ight upon 

their" Bt} \teral 1 ilE~ s of railroad to hi nrl.er trad0 ci.nd cmrrr:,er~ e l:Jetvrn(jn 
,• .. ·" '\ 

the states a11d tori·itori0s of i:.he Uni·t,e rl ~;t,ates; a nd that they 'be en-

,joined fron: continui11g in a combinati.on, a ssociation ar conspiracy 

to rlepri ve the peo}J le 8n£J,ag ed i n t rarle anrl. comrr. ~r c ·?. amon g the states 

~nrt t cr1 itories o f the Unit8rt St a tes, of such facilities, rates and 

charges of frei gl t and transport~ ttion as will be attaine~ by free and 

unreRtrainGd co1. JJetit.ion between said s everal lines of railroad, and 

· t ha t sA.id defe iriants lJe e n.ioin.<Jd from agree i ng , combining, conspiring 

an~ actin~ together to monoµoliz9 or attemptimg to monopolize freight 

trFtff' ic in the st-:i te s ::tbd territori e s of the Uniter1 S't;at "! s, anrl. that 

all A.nd each of' them oe en.ioined from ;:i.r;reeing, nor:11-Jining, consyiring 

and acting to~etner to prevent each or qny of theit associates, in 

sairl. agre~ment, froni r::arr yi11g freight and c omr~.o d iti es in the trade 

and com1:. -:>rr: e lJetwe ~m the stRtes 21.riri terri +,or ies of the United States 

~at such rates n s shall 'be voluntarily l'ixed by tne offil3'3rs A.nd agents 

of ea·~h of said :ro;:i.ds act ing i nileper,dently and sepnr.ate ly in its own 

behalf. 

The defendants, the Mi ->souri, Kansas anri Texas Hai lway Company, 

the Chicago, Kmrnas a nd Neoraska Railwc=ty Comµa.ny "'11d the D8nver, 

Texas and Fort Worth Ra ilroarl. Company have filed answers ~enying thRt 

they were members of the Trans-Missouri Freigh t Association. The 

other fifteen comvanies have eac11 filed a separate answer, but as 

they are substantiall.y the same, as to the facts, it will not be ne-

cessary to r 0 f'er t o them separately. / 

They each a · i.rn i t that th0y are comffon carriers engaged in trans-

porting persons ri1Hl p roperty among the sev0ral st a t e s n.nd territories 
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of the Unit ed St c.t '3 s an rl a llege that, as such r;ornr.r.on carri e rs, the y 

a re subjer;t to t h 9 provisions of tne ac t of Congr e s s approv ed Feb-

r uar y 4 t h . l ~,87 , en t i tl ed, "An 21. r,t to r egll lat e c omme rr;e , "with tr1e 

various amendmen t s thereof anti. B.d rl it ionH the r e to and t hat S<li r:l ac t 
J 

a nd t he amenri.r :c nts c an s t i t ut 0 t he syst em of r e gu lation whic h has b een 

e<>t 8.1.) l i s h~d. f.J y Oongr<? s :-1 f r; r th· ~ r;ommon car ri ers s1Jb,i >?. ct to said ac't , 

anrl t '1,1 ·~y. 1rieny thri. t th0y are sub j ·.• ct to t 11e p rovisions of t h e a ct of' 

Congr ess, ent i tl e·i , "An a ct to prote r:: t t rr=tri e an d c omme r ce aga inst 

unl awf u l rest r a i n ts 2x 1rl mon opol i e s," approved J u l y 2nrl.. 1 890. 

Further a nswering the d 1 ' f endant s ari.rn i t t hat th3y severally own, 

control a nd operate s epar a t e and d istinct lines of r a ilroart fitted uv 

f or cn.rr:;r i ng on bu s ine s ·:.; a s c o!Tll'1 ion c a rri e rs of fr e ig 11t independently 

anri. riisconner. t erlly llf ith e ar; t1 oth er exc <?. pt t hs.t c omr~1on int e rest exi:'lts 

1y~twe -?.11 cert r=i. i n o f the r; ornpani es n ame1i in the answer. 

It is further admitted by the d e fendants that the lines of read 

menti oned in t h e lJ i 11 a r e 1 i n es of trans)Jortat ion and com:r. uni cat ion 

enp; a r,ed in fr e i gh t traff ic 'be tween an·i among the stat8s and territories 

©f the Uni t erl Sta tes having throug "t lines for freight tra cfic in 

that region of c ountry lying west of the Missi ~~ iP~i a nd Missouri 

river~ Rnd east of t he f'acific Ocean, but <l.eny t hat they are t h e only 

such 1 ine s a rni. a l lege t hat the re ar ~.: s <?veral ot hers naming them. 

It i s f urther admi tted that prior to the organizat ion of the 

Freight A sso~i ati on, the <i e fendants f urnistteri to the pulJ lic , and 

persons e nga ged in tra d e , traff ic anrl. commerce between the s e veral 

states a nd t erri +:. o r i es of T_ he Uni te rl. St a t es n.nd c ountries named in the 

bill, separate, distinct and competitive lines of trans }>ortation and 

communication and allege that they still continue to do so. 

It is furtner a<in:i tted that some of t he roads .ent ionerl. i n the 

bill received a id by land gr i:rnts from the Un it ed States and. others 

receivert aid from the states and terri t o r ies by loans of credits, 

dona ti ons of depot si te'S an d right s -or-wa y and i n a f~w cases by in-

vestments of money, and t h e ~eople of the said states an~ t e rritories 
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to a limit ~rl extent made investments in the stocks and bonris in some 

of said railroads while other, of the l ines n:entioned in the bill, were 

almost entirely construct ed by capital furnished by non residents of 

said rer,inn. 

i:t is further admitted that the purp 0se of sairl land grants, 

loans, donations and investments was to obtain the construction of' 

com1.; e·t i t -i;ve 1 i nes of' transportation and comrr.un ic Fi.t ion to the end 
~· :.1 . 

that t he µub l ic anri p 90 iJ le engar,- ed in trarle and commerc e throughout 

said reRion of country might have the facilities afforded by rail-

ways in sommunicating with each other and with other portions of the 

United St!-ites and with the world and denies that they were granted 

for any other purpose. 

Defendants fu rther admit the formation on or about March lf)th. 

1889, of the voluntary association described in the bill as the Trans-

Missouri Freight Association. 

8Jrth~r answ8ring rtefenrtants deny thRt th?y were not content with 

rates vrevailing a t th9 rlate of agreement; they deny any int ent to 

unjustly increase rates and deny tha+. said agrec:ment destroyed t>reven-

t "~rl or illeP.ally 1 i rn i ted or i nflu ~n1ced cornpet it ion; they deny that 

arbitrRry rate s have been f i xe<i. or chargeri ; they neny that rates have 

be8n increased or that the ef f ect of free competitiot; hA.s been coun-

teracted ; thgy deny any purpose in the formation of said association 

to mono µolize the freight traf f ic or commerce "between the states and 

ter ritories within the region mentioned in the bill and deny that the 

said agr -?. ement i s i n any respect t he unlawful result of any confed-

eration or conspiracy. 

FlJrther answering de f endants allege that they .are subject to , the 

provisions of the act of Congres s approved February 4th. 1887, en-

titled"An act to regul;:i,te commerce." In the matter of a~ justing 

rates on their several roads so as to prevent unjust ~is~rimination 

against perso1:s and localitie s, which involves an an,iustment between 

different companies int erested in .ioirit rates an·i. r:loing busi11"8ss in 
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said region of count ry re •1uiring preconcerted action ·be tween de f endant 

companies, n.nd t hat this service is the greater part of the work of 

the association. 

The cl:>:fendants admit that the 8hairman of the assoc iation is 

authorized to investigate rate c1Jtting and that the articles of agree-

ment pro vi de t ha t he may assess fines for violations thereof but 

alleg~$. :that no attempt has b een marie to enforce the collection of 
,' •' ,, . 

fines since 1 8 90 . 

Further answer ing the ~efenrtants a l lege that the principal object 

of the association is to establish r easonab le rates, rules and regu-

Lat ions on al !_ f reight traff ic and the maintenanc e of such rates · un-

til chang ed in the manner provided by l aw . 

It is further a lleged ~ hat t h e agreement was filed with the In-

terst ate Commerce Commission as required by section 6 of the act of 

February 4th. 1 88?. 

Defendants further a l lege that it is not the purpo s e of the asso-

cia tion to iJrevent members from reducing rates or changing the rules 

or regula~ ions f ix~ d by the association and that by the terms of the 

agreement each n•embe r may do so, the preliminary requir:ement4 being 

that the proyosed change shall be voted upon at the meeting of the 

as~ociation after which if the proposal is not agreed to . the line 

makini:; t he lJroposal can make such r,.educed rate notwithstanding t he 

objecti on of the other lines. That the purpose s of this provi s ion 

is to a fford oppo rtunity f or the consideration of the reasonableness 

of any proposed rate, rule or regulation by all lines intere:; t ed and 

an i nterchang e of views on the effect of such reduction, and that re-

ductions of rat e s have been made i 1 many instances, t hrough said pro-

cess by said associatio.n. 

It is admitted by the answer t hat t his agreement took effect 

April first, 18B9, and that it has since r emA.ined operative and that 

the rates, rules and regulations properly fixed and established from 

time to time, under said agreement, have been put i nirf f ect and main­
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Copied at the National Archives at Kansas City 

tained in conformity to law, but it is denied that by reason or said 

agreement, or under duress of f' ines and penalties, or otherwise, the 

riefende,nts t,ave re.fu s .9d to establish 8.nd maintain just and reasonable 

rates, and it is alleged that the obje~t of the as s ociation, at all 

t ir.1es, has be ,.: n, and is, t o establish all r a tes, rul e s and r egulations 

upon a just and reasonable basis and to avoid u11just discriminatibn 

and tlmdue1 pr e f erence. 
,• ~· "' ""'\ 

The answer f urther denies that shippers or the public are in any 
~ 

way oppressed or in j ur ed byf\.. of the rates fixed by the associa-

tion , b 11t on the ~ontrary it is alleged that the agreement, and the 

as s ocia tion established under it, have been beneficial to the patrons 

of the defendant railway lines , composing the association, and the 

public at large. 

A ~opy of the agreement is set out at l ength and attached to the 

answer of the Atchi s on, Topeka and Santa Fe Railway Company. The 

c1'1. se was s et down for hearing on bill and answer :0md the ple>vi.ings 

only Are to be considered . The answer, there fore , is admitted to be 

t r ue in al l its allegations of f act even whe~ not s tated positively 

and the defendants only aver that they believe and hope to be able to 

prove such fa~ t s, but the complainant does not t hereby admit conclu-

si ons of l aw nor matter s conce rning which th~ court takes judicial no-

tice. 

The a ct of Congress of July 2nd. 1890, which it is alleged in the 

bill, i s violated by the agreemant to form and the formation of the 
) 

Freight As s oci a tion, in the f irst s 8ction declares, eve r y contract, 

combination, in t he :fcrm of a trust or otherwise, or conspiracy in 

restraint of trade or c01m:1erce, amor~g the several states, to be il-

lee;al and prov i des for the punishment, by fine or i mprisonment, of 

every perso~ who shall make any such contract or engage in any such 

combir1ation or conspiracy. 

Section 2. Declares that every person who shall monopolize or 

attemr,t to monopolize or combine or conspire with any oth9r person or 
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per -.:; ons to monopolize any part of t he trade or r.:ommerce among the 

several states or wi t h foreign nations shall be ~eemed guilty of a 

misdemeA.nor and on convir.:tion th'3 reo f shall be punished by fine or 

imprisonment. 

Section 3. Makes the provisions of the first section applica-

ble withi~ th~ territorie s _ and between one territory and another and 

betwe t~ r,,_ ;~i i terri to ry and a stat '? and between the District of Columbia 
.. .. 

and a territ ory or state. 

Sect ion 4 . Confe r s ju r isdiction upon the several Circuit courts 

of the Unit ed Sta tes to prevent and r estrain violati o~s of the act 

and makes it the duty of t he District attorneys in the respective 

districts under the direction of t he Attorney Gene r al, to institut e 

proceedings in equity to prevent and restrain such violation. 

sec t ion 5. Provides for bringi ng in other nec ~ ssary parties. 

Secti cn 6. Provi rie s for the seizure and r:o ndemnation of property 

owned under r=tny r.;ontrast or combination prohibited by the ar.:t and 

b e ing in the c ourse of t r Ansµortation from one state to another or to 

a foreign c ountry. 

Sect i on 7. Gi ves a right of action t o any person inj ured by vio-

lati nns of the act anrl authorizes a recovery of three fold damages. 

The s1l. and last section, provide s that the word person or persons 

wherever used in the act shall be construed to/ include corporations or 

as s ociations existing under or a1Jthorized by the laws either of the 

Unit ed St a tes or of the territories or of any state or of any foreign 

country. 

It wil J be seen f rom an examination of this statute that its 

purpo se was to reach two evils; first contracts, combinations or con-

syiracies in restraint of trade and s econd; monopolies. It was urged 

at the argument that the contract mentioned in the bill, and the asso-

ciation formed thereunder, came within the provisions of this act of 

July 2nd. 1890 , for the reason that it is a contract or agreement in 

restra int of trade, in t nat, it prevented free competition in the 

{ 9) -

- - -~--~----~ 



Copied at the National Archives at Kansas City 

matter of transvnrtation of freight among the s ~veral state s within 

the region spec if'ied in the bill, r..:01msel f or the governnre11t : insisting 
-u 

that tra•t e and comnierce among the several states of the . union is f ree 

except as r egulated and restrained by acts of Congress, and that no 

state, munir..:ipality, corporation, indiviiiual or combination of indi­

viduals can by any act or device legally restrain, hinder or retardf t.
11 

On th.e other hand it is insisted by the defendants that there ' is no 
·, 

fixe1i. rul·e of law oy v1hich to determine whetner any given r;ontract is 

in restraint or trFtde, but t hat in determining the question, the courts 

mw~t lo .'"'k t o the particular circumstances of each c ase. 

In ··iisposi ,g o.f this branch of the case i:. will first br iefly re-

fer to some of the dee id.ed cases cited by counsels in their briefs. 

'rhe r..:ase of the Commonwealth vs. Carlyle, Brig·ntley 1 s r.::-port. 36. , 

was a ca se whe re certain mas ter shoemakers had entered into an agre 3-

ment not to employ Fl.DY journeyman shoemakers who would hot consent to 

work at reduced wages. . The yurpose being to r eestablish wages for 

this class of labor which had prevailed before that time but which tne 

ri.efendants had been compelled t o advance by reason of a combination 

among the workmen. The Court in deciding the case,said "Where an 

act is lawful for an individual it can be the subject of conspiracy 

when done in Gon~ert only where there is a direct intention,that 

injllry shall result from it, or where the ob .i ect is to benefit the 

conspirators to the prejur1.ice of the public or the oppression of in-

dividuals and when such 1~1rejudice or oppres;=.;ion is the natural and 
,, 

necessary consequence flowing f r om the ac t. 

The. case of People vs. Fisher 14. Wend. 9. was an indictment 

against journeyman shoemakers for c6nspiring together to fix the price 

of making boots and establishing a penalty against any journeyman 

shoemakers who should make boots f or a less rate t han . that fixed by 

the parties to the a~reement, and also ag r eeing to refuse to work 

for any mast er shoemaker who should hire a man who reduced the rates 

for making boots, and it was held in that case that this was a con-

( 10) 
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spiracy against tra•ie and commerce and as such prohibited under a 

statute providing, "If one or more perc-~ons shall conspire to commit 

any act injur ious to t racie or commerce they s hall b e guilty of a 

misdemeanor." In pas s ing upon the cas9 , Savage, chief justice, said, 

"The man who owns an article of trade or commerce is not obliged to 

sell it f 9r any particular pr ice nor is the mechm1 ic obliged __ by law 

to lab ox;, !for any part i cu l ar price, 
.- ... He may say that h '? wi ll not 

make c~ar se boot s f or l ess than $1. 00 per pair but he has no right to 

say that no other mechanic shall make them for less . If one individ-

ual does not possess such a right over t h e conduct of another no num-

ber of individuals can po ssess such a right. All comb inations there-

fore t o ~ffect such an object are injurious not only to the individ-
•\ 

ual particularly oppressed but to the public at lar ge. 

Ho-oker vs. Vandewater. 4. Denio. 349. wa s an act.ion to compel 

a division of net earnings between several lines of boats engaged in 

transport ing persons an~ f reight on the Erie and Oswego Canals. Ihe 

agreement was that each party should run his line of boats upon these 

canals during the period of canal navigation .in 1842 at rates of 

freight f i xed oy th~mselves f rom which neithe r should devi ate, and t o 

indi ~at e the int erest of e ach, the respective lines were convert ed in-

to stock amounting in all to 69 shares. All were to share equally 

in the net earnings of all t he lines in proportion to the number of 

shares of such stock, and to enforce performance of the contract a 

common agent was ap]:J oint ed to whom each party to the agre -?ment was 

t o advanc e and ke ep good $35 on each share of such stock, and who was 

from time to time to receive returns of the business ~one by each 

line, and adjust the proportions from the earnings due to each, and out 

of this common fund to pay ::md liquidate all Sl1Ch sums as should ap-

pear from time to time t o be due from one t o the other. It was held 

in this cas e that the transaction amounted to a conspitacy t o c0mmit 

an act injurious to trade and was th·2 refore illegal and void. 

The cas9 of Stanton vs. Allen. 5 Denio 434. was a suit upon a 
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promissory note given r:t s stated upon the face of the note for percent-

age on tol1s for the season of 1843. In t his case an agreement had 

been entered into by the proprietors of boats on the Erie and Oswego 

Canals to r egulate the pric e of fr e ight ~nd passage by a uniform 

sc a le to rJe f i xed by a commit te e chosen b y themselves and to divide 

the pro C i ~ s of the ir business acc or d ing t o the number of boats employ­

ed by'• e,a;~lh with a provision in the contrar;t prohibiting the members 
.. ... 

from engag ing in simila r lmsiness out of the as s oci ation, and it was 

held th~t the tendency of such an agreement was to prevent wholesome 

competition and was therefore agains t p1Jblic policy and void. 

The case of the Indian Bagg i ng As s ociati on vs. B. Kock k Co. 14. 

La. A. 164 . was a contract between several persons engaged in selling 

bagging to t he effect that none of them should sell any bagging with-

out th~ consent of a majority and providing a penalty of $10 for each 

bale of bagg ing sold in viola tion of the ag r eement, an<i the action was 

to r e cover penalties under the agre -3ment amounting to $7400. The 

Cour t in that ca se der;i<ied tha t the contrar: t wa s a combination in r e-

straint of t rade f or the r eason t ha t its pur:pose was to enhance the 

mark -?. t price of an article of prime nec es sity to cotton planters and 

was therefore contrary to public yolicy and coulri not be enforced. 

The Morris Run Coal Co. vs. Barclay Coal Co. 68. Penn. 17;) , was 

an agreement between f ive coal c on~anies to divide t wo coal regions 

of whiah the y had control and to appoint a comnittee to t ake charge 

of the i r int erests, wh ich com11i tt ee was to riec ide all quest ions and 

ap point a general agent at Watk ins, N. Y., the coal mined to be de­

livered through him. Each corporat i on was to de\ i ver its proportion 

at it s own co s t in the di f fer ent markets at such time and to such 

persons as the commit t ee might d irect and the committee to ad,just the 

pric e s and rates of f r eight. By the t e rms of the agreement t he com-
011fr 

pani es mi ght sel l their coal thems~ lves, however, t o the ext entAof 

their pro portion. The agent to have the power to suspend shipments 

of e i t her beyond their propor t ion. Prices w9re to be averaged and 

(12) 



Copied at the National Archives at Kansas City 

payments made to those in arrear by those in excesH . Neither party, 

to the ~ontract, was to sell coal 0ther•ise than specified in the 

agreement. The action wRs to recover on a bil l of exchange drawn 

for balances under this contract, It was held that there could ~e 

no recovery for the reason that the contra~t under which the balances 

were clai~ed was void a ~ against public policy. 

T,h~e ;, J ~nse of Craft e t al. vs . }1!r~Cououghy 79. Ill. ;)46. was an 

action for a division of prof its under a contrast between grain deal-

ers at the town of Rochell e , in I l~ ., in which it was provided, "Each 

separate firm shall c:onduct their own business as heretofore and as 

though there were no partnership in appearance, keep their own ac-

counts, pay their own expenses, ship their own grain and furnish 

their own funds to do business with; prices anti grades to be -fixed 

from time to t ime as convenient and each one to a.bide by them. All 

grain t a1<'311 in store shal 1- be charg0ri 1 1/2 cents per bushel monthly 

no grain to be shipped by any party at a less rate than two cents per 

bushel." The Court h~ld the agreement voiri ar:; ii1 r e strafnt of trade, 

for the reason that while the agreem~nt upon its face seemed to in-

dieate that the parties had formed R partnership for the purpose of 

controlling the t rade in grain , yet from the terms of the contract 

and other pro6f in the resord it was apparent that the object was to 

form a secret combination which wo1Jld stifle all competition and en-

a ~le the parties by secret and f r artulent means to control t he price 

eif grain, cost of storage and expeTI '.-19 o-f shipment, adopting the lan-

fftJ<:1.ge of the Court, "In other words the four firms oy shrewd , deep-

laid secret combination attempted to control anri monopolize the entire 

trade of a town and surrounding country." 

In the case of the Central Salt Co. v s , Guthrie 35 O. St. 666. 

the contract was for the purpose of regulating the prices and grade 

of salt, By the terms of the agreement each rn<?. mber of the associa-

tion was prohibited from selling any salt dur i ng t he continuance of 

the as 8 oc ir.1t ion except at retail and then only to actual consumers at 
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tn.0 place of manufacture and at the prices fixed by the r:l iref! t ors 

from time to time. The ac tion was to recover t he possession of 1000 

bushels of salt manufactlJreri under the contract. The Court denied 

the plaintiff's right to recover stating, "The clear tenri9ncy of such 

an agre ·:>.n:en t was to. esta·blish a rnoncpo t y and to destroy c ompetition 

in trn.rle , 11 and f or that reason on grounds of public po licy col!rts will 

not 8:-id ·i11:1 its enforcement. 
,· ~· . ~ • .ti\ 

The case of the Texas Pacific Railway Co., et al. vs. the 

Southern Pacific Railway Co. 41. La. An. 9?0 . was a suit for specific 

performance of a contract t o divide net earnings between competitive 

points. The Court declined to specifically enforce the contract 

saying, "That al l contracts which have a t endency to stifle conpetition 

or to create or fost •:i r monopolie ::; vvith the view of unreason~ly in-

creasing the market value of commodities are against public interest 

and contrary to public policy. 

The case of Anderson vs. Jett 12. South Western report, was an" 

other case of a contract t o divide net earnings and it was there held 

that where the obj ect or tendency of the agreement was to p revent or 

impede free and fair competition in the trade and where the agreement 

might in fact have that tendency it was void as being against public 

policy. 

The case of Gibbs vs. The Consolidated (:fn.s Co., of Baltimore, 

130 U. S. 396. was a contract for a settlement between cer tain gas 

comp8.nies which the pla inti f f procured, and for his services in pro-

curing the agreement he ~ought to recover. The object and purpose 

of the contract was to regulate the price of gas in the city of Bal-

timore and provided among other things that the rate shoulrl not be 

changed exceIJt by mutual agreement of the parties, and that the entire 

recei~ts from the sale of gas should be pro~ortioned and divided be-

twe en the compani es in fi xed ratios without regard to the gas actually 

supplied by either, and also prohibited one of the companies from lay-

ing any more pipes for the purpose of supplying the city with gas and 
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provided that in the future all pipes or mains should become the prop-

erty of the other company and a lso provideri. that either p :::i.rty violat-
I , 

ing the terms of the contract should pa y to the ot her company the sum 

0f $250,000 as liquidated damages. The Court in this case speaking 

ll>y Chief Justice Full .:; r, said, "Courts deGline to enforee contracts 

which impose restraint, though only µartial, upon business of such a 
' 

eharacter1, that restrai·ri t to any ext ent will oe pre .i u<i.icial to the 
.. . · .•t . 

public int erest." 

Rut wh,::n the public welfa re is not involved and the rest r aint 

upon on& party is not greater than .protection to the othe r pRrty re-

quires such a contract in rest r aint of t r ade ma y t) e sustained." 

Thus it wil l be s e en that the question whether or not the con-

tract is prejuri.icia L to public interest is in this case made the test. 

If it ts prejudicial to public interest then it c anr.ot be sust ai·r:ed 

even where the restraint is ohly pqrtial, because in contravention of 

pu0lic policy, where it is not it may be s11stained. It has been de-

eided in a gr eat many cases that contracts in restraint of trade were 

perfectly val i ri even where they pre_vented the party from engaging in 

the business which was the subject mat t er of t he c ontract within the 
} ) 

entire state where the ~ontract wa s made, t he test be ing wh0ther the 

contract was reasonable and whether or not it was prejudicial to the 

public interest. 

'T'h <.:J Central Sharie Roller Co. , vs. Cu shl11A.n 143. Mass. 353. 

Davis vs. Mason 5 Tr. 120 . In thi s case Lorri Kenyon in sustaining 

an agreement restra ini ng a surge on f rom practicing hi s profession 

within five mil e s f rom a cert a in town said , "That the p1 1blic were not 
I 

likely to be injured by the ag r eement since every ot her person was at 

liberty to prac t ice as a surgeon in the town. To the s rune e f fe ct 

is Homer vs. Ashford. In the case of the Leather and Cloth Co. , vs. 

Lorsont 9. Equity 345. Tt1e Court in p as<>ing upon the valirlity of 

a eontract in general restraint which extenrieri throughout the whole 

kingdom, said, "All the ca s e s when they come to be examined s e em to 
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establish this principle; tha t all restraints of trade are bad as being 

in violation of p1Jblic JJ Olicy unless they are natural and not unrea-

sonable for the protect ion of the parties in rteal ing l egally with some 

sueject matter of contract." 

The principle is this: public policy requires that eve ry man shRll 

~e at lib~rty to work for himself, and shall not be at liberty to rte-

prive ~ hilr(self or the state o f his labor, skil l or t a l "!nt, by any 
' , 

centract that he ent 0rs into. On the oth8r hand public policy re-

quires that when a man has by skill or by any other means obtained 

something whicn he wants to sell, he should be a t liberty to sell it 

in the most advantageov s way in t he market; and in order to enable him 

te sell it advant ageously in the market, it is nec esH Ary that he 

sheuld be able t o preclude himself from entering into corr.petition wi th 

the purchaser. In such a case the same public policy that enables 

him to rlo that, rloes not restrain him f rom alienating that 1vh ich he 

wants to alienate, and therefor1~ enables hini to ent er into ::-·ny Rtip-

ulation, however restrictive it is, provided that restriction, in the 

judgment of the Court is not unreasonable, h:;iving regard t o the subject 

matter of the contract. 

See also Herbert vs. Miller 27. Mich. Watertown T. vs. Pool ~l. 

Hun 157. Glust er I. G. Co., vs. Hus s ia C. Co. 154. Mass. 92. Beal 

vs. Chase 31. Mich. ~90. Diamond Match Co. vs. Rober 106 Ill. 437. 

Oregon Steam Navigation Co. vs. Winds or 20 Wallac e 64 . The case 

last referred to waR a contract in which a party engaged in navigating 

the waters of California, alone, sold a steamer to other parties who 

were eng<=tged in navigating t he Columb 1.a River i n Bregon ahd Washington 

territori es and it was agreed "be t we en the partie s that the purchasers 

of the steamer should not employ it nr suffer it to be employed for 

ten years from the date of sale, in any water8 of California. Three 

yearR afterwards the purchasers under this contract sold the steamer 

to a party engaged in navigating Puget Sound subject to the stipu-

lat ion that she should not be run or em1_. 1oyed on any . f'outes of travel 
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on th•9 riv'3rs, bays or waters of the State of California or the Colum .... 

bia Riv~r and its tributaries for t he period of ten years. The Su-

preme Court held the contract valid. Mr. Justice Bradley speaking 

fer the Court sairl., "It is a well settled rule of law that an agreement 

in general restraint of trade is illegal and void but an agreement 

which operates merely in partial r e straint of trarie is good provirled 

' 
it is . no.t 1 unreasonable. Again in the same casP. the learneri Justice 

~· ,, . 

takes oc ~ asion to say that, "Cases must be Rdjudged acc::ording to their 

circumstances and can only be rightliy. judged when the reasons and 

grounds for the rule a re carP. f ully considered. There are two prin-

eiple grounds upon which the doctrine is founded, that a contract in 

restraint of trarie is void as against public policy. One i.s the 

injury t~ the public by being deprived of the restricted parties in-

dustry;- the other is the injury to the party himself by being preolu-

ded from pursu ing his occ::upRtion and thus being prevented from sup-

porting hirns~lf and his frunily. It is evident that both these evils 

oc~ur wh~n the contract is genera l not to pursue one's trade at all 

or n©t to pursue it in the entire realm or country. The country suf-

fers the loss in both cases; the party is deprived of his occupation 

er is obliged to expatriate himself in order to follow it. A ccm-

tra~t which is open to such grave ob,iections is clearly against pub-

lie policy. But if neither of these ,evils ensue, and if the contract 

is founded on a valid consideration and a reasonable ground of benefit 

to the other party, it is free from objection• and may be enforc2d." 

I think the cases are uniform to the effect that where the con-

tract is p1Jblically oppr'3ssive and the restrictions are broader than 

are n~~essary for the legitimate protection of the party to be ben-

efi ttPri by the contract, then the contract is unreasonabl~ illlllll a con­

tract in r~ straint of trade and therefore void, otherwise not. 

Undoubtedly all contracts which have a dire~t tendency to prevent 

healthy competition are detrimental to the public and therefore to be 

eondemned, but when contracts go to the ext ent only of preventing un-
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healthy competition and yet at urn s ame time furnish the public with 

adequn.te facilities at fixed and reasonable prices and are made emly 

f~r the ~urpos e of averting personal ruin, t he contract is lAwful. 

The rule of law which recognizes the rights of t h e public to have the 

benefit of fair anrl. heal thy c ompet ition and to requ ire thA.t equal fa-

cilities ~nd reasonable rat 0s shall be se cured t o a l l , does not con-

demn a .m;mtract between r a ilway compan ies Gt.Jerating competing lines 

which is made for the sole purl-'ose of yreventing strife and prevent-

ing fina.neial ruin to one or the other so long as the purpose and -·ef-

feet of su~h an agreement is not to deprive the public of its rig·1-1t 

to have adequa te facilities and fixed and reasonable prices. 

On the contrary such agre~ments instead of being obnoxious to the 

;;Law because det rimental to the public interest are to be upheld for 

the re~son that they benefit the public by preventing unjust discrim-

ination among shippers, and providing equal facilities for the inter-

change Of traffic and thus avo id ing many of' the unfair anri un.iust re-

sults which often follow the unrestricted comIJetition of rival com-

panie s . Applying t his rule to the s ont ract~ complained of in the 

case at bar, can it be said that the contract is unlawful? I think 

not. The allegation of f act in the answer which is to be taken as 

true) is that the ob ject and purpose of the agreentei1t and the forma-

tion of' the association thereunder was t o mainta in .just and reasonable 

rates and to prevent unjust discriminationi, in c0mpli an ce with the 

terms ef the act regula ting commerce, by furnishing equal :facilities 

for the interchange of traffic between the several line s . How then 

can it be said that the public is injuriously affe cted b y th i s agree-

ment? The rates or charges are uniform and reasonab le anrl. un_iust 

discriminati ons are prohibited; equal facilities f or t he i Eterchange 

ef traffic are proviried for , hence no right, to which the public is 

entitl ed, is violated . 

The term competition mJst not be cons trued to apµly solely to the 

quest ion of rates . There are many other consi rierations included 
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within the t erm. There may be, . 

'1/t'Y'f active competition 
~1-:tk_~1~ '1 

oetween · theSf,/ai lwr:J.y lines/\ ~ . · · ~ 

by offering to tr1e p1JrJlic arivantages i n the matter of equ ipment, fa-

cilities at feeding stations f or the proper care of li ve stock, short­

ening the ! tirrie and in many other w.Rys the most active corr.petiti~-
vail ... · ~ .a::Ll of whir,h th-?. public receives the benefit of and so long as 

•' 

the rate c ~arged is fair and reasonable, as s~ated in the answer, 

which must be construed to rnc:an no :more than a fair compensation to 

the carrier for the services performed, the public cannot cornµ lain. 

As stated by Chr istiancy Justice in the case of Beal vs. Chase 

report eri in the 31st. Michigan, page 521, "The public is quite as much 

interested in the prosperity of its citizens in their various avoca-

tions as it can possibly be in their competition, The latte r may 

bring low prices to purchasers ~ut may also bring them so low that 

capital becomes uni-·rof'itable ::md busir~ ess men fail to the general in-

jury of the community." I think thRt it cannot be said that the pus-

lie is benef itted by r,ornpetition when that c9rJpet ition is r,arrie(l be-

yonri the bour1rl. s of r eFtsona.ble prosperity to the parties eng8ged in it, 

for s1 irely the citi ~ en inves tiDg .b i$ capital, whether in railwRys or 

©th.erwise, is entitled to the t)8nefi t of a contract which affords to 

him only a fair protection for his investment nnd which doe s not in-

terfere with the rights of the public by i~posing unjust and unreason-

able ch8_rg'3s for the service. performed. Such contracts, as was stat-

ed in the case of Homer vs. Ashford, "Are not injurious restraints of 

trarie but securi t ies nece ssary for those engaged in trade. The ef-

feet of such a contract is to encourage rather ~han cramp the employ-

ment of capit a l in trade and to promote industry." 

Applying this rule to the agreement under consideration my own 

view is that it is not an agreement, combination or ccmspi.rasy in re-

straint of trade, in violation of the first section of the act of 

July 2nd. i g90. 
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\ 

It is f'urth>?r urg gri by counse l for t,he ~overnment that this Fts-

s0c iat ion urrn.vo iriably t enris to a monoJJOl i zat ion of trarie rmrl. commerce 

and for that reason is in violati on of the sec0nd section of the act 

0f July 2nd . 1S90. 

A monopoly is de t' ine1l by a Mr. Justice Stor;y· to be , "An exclu-

Rive ri~l-,~ gr0nted to a few of something which was be f' ore of r:ornmon 

right) ~ p nd by Lord Coke ~ o be, "An institution by tne king by his 
~~ 

grant ,corm-:; is <-i ion or otherwise to any personSor cor-poratiot~.for the ,... , 
sGle buying, selling, r. iaking , working or using o.f every thing whereby 

any pers ons or corporations are sought to.be restrained of Flny freedom 

er liberty t he y had before , or hindered in their lawful trade ... 

While it is undoubtedly true t hat these railroarl companies per-

form quasi-p1 ~bli c funGtiona and for that reason owe Gertain duttes to 

the pllbl ic, yet after a caref'ul cxamina t i on o.f this .sontrar,t I must 

confess t h~ t I have been unable to discover in it a single el0ment of 

a mono ,..; oly, especially a.s def ine<i. at comr.; on law. While i.t is t rue 

that the public are entitled to adequate facilities and to just and 

reasonabl ~ rate ~ at the hands of thes ~ c0rporations, t hey are entitled 

to just that and no more; and the allegation of the ans wer is, that 

this was the very 0Jrpose of the contract. In vi ew of this alle-

gation, which is to be taken R S tru ~ in this case , I r:!. o not see how it 

can be said that the contract tends t o create a rnonoµoly when by its 

very t e rms every thing to which the public is 0ntitled ~a provided for 

and the public int er est f ul l y protect e~ . Bvt it is urged by counsel 

fgr the government that t h. is should be held to be a contract tenrl ing 

te monopolize trar:!.~ and r:orr~erce f or the reason that its t endency is 

to prevent free and unrestricted competition . What I have said i n 

reference t o.c omµetition, in discussing cont r acts in restraint of t rade 

is equally applicable here. My own view is that the contention of 

counsel is altoge t her toG broar:!. . The public is not ent itled to f ree 

and unrestri Gted competition rJ1it what it is entitle<i. toJ is fair and 

heal thy corn1;et it ion, rn1r:!. I see no thing in this r:ont ract which necess::·.r-
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ily tends to interfere with that ri ght. Again it is urged that this 

contr8.ct amounts to the transfer of the franchis es an•i corr1orate pow­

ers of these railway comµanies and thPt th~ contrac t therefore is for-

bidden by pllblic policy. There if> no donbt but what it is beyond 

the power of a corporation to di sable itself by contract so that it 

cannet perform every p11blic duty which it nas uni >?. rt aken. 

lvf'I~.;. !Justice :tv1 ille r in delivering the opinion of the c ourt in the 

case of Thor.18.s vs. th8 h'FI. i lway 1 01 Tl. S . ··n. sayfl, "Whe re n corpora­

tion, like a railroa•i,has gninted. 1", o it, by r~ha.r·t ~r , a fratv~hise in­

tended in a l a rge me a sure t o be exercised for the ~ublic good, the due 

performRnce of those functions b ~· ing the consideration of t he ~ublic 

grant, any contr8.ct whi c !.1 disabl '3 s the corpo ration from µer forming 

tho~e functions, w~ich it undert~kes, without the consent of the state 

to trc:nisfer to others th8 Y' ights ;;1.nd. powen; c,onferred oy the charter 

and t o relieve the grantees of th>:> b1Jrrl.r:m which it imposes, is in 

violRtion of the contract ~ ith the st Rte and is void a s against public 

policy." But wherein the principle announced in this case c an b e 

applied to the contract under consideratiob, I am wholly unable to 

perceive . In what m::nrner is the franchises or corpo rFJ.te }Jowers of 

any of these railway companies transfe rred to this association? 

F.ach com1;any maintains its organiz2.tion ?..s before; ele 1:ts its officers; 

an<i. operates its line in exactly the same manner now as it did before 

the or~anizati on of tne associRtion. ~ o µow9rs whatever are given 

to the associ 8.tion to govern in any respect the o~erations or metho~s 

of transacting the ~usine ss of any of the li11·3s. ERch line is le ft 

perfectly free t o transact al l of the business it can s ecure and in 

it c; OVJD IVF!.Y • 

'i~r1rn th'3 contrac t requires that ea ch. company shall charge .iust and 

rea son2ble rat es an~ also contRin s provision for regulating change s in 

rates, but wherein i s th i s a surrender of any corporate franchise into 

the hands of <ln irres11onsib le µoweI.c? Th0 contract provides that this 

associati on shall consis t of a re])res entative of each of the lines; 
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this representative may or may not be an officer of the company. 

Suppose we r::oncerie that he is not, but is a person appointed by the 

offir::ers of the r::omµA.ny authorizerl to make such ap:µ o i nt m8 nt. 

He then 'becomes th<? agent of the company f' or tha t purpose anti. he may 

lawf ul l y act on it s ~ehnl~ anrt hence his ar::t would ~e tho ac t of the 

company t~rough its duly authorized agent , and the rate, nile or reg-
'· }' 

ulat ion .. . 1:1_9.de by the associati on and put into effer::t by any company, 
" " 

party t o tho ngreem mt, vrnu l1i not be r .erely the rate, rule or r ::>gulat ion 

of the association, out a rate, rule or regt1lati nn or the company it-

~elf acting thro11 f(t i.ts pro1Jer offic ers or agents, ~1.nd hence no sur-

renti.er or transfer of any corporate power conferred 11pon it by its 

charter, nor woul d it be th9reby relieved of any burden impo ~ed . 

One furth9r quest i on r emains in t h is cas·?, <i.oes Pl8 ·1Jrovisions 

of the ·act of J1Jly 2nd. 1890, relate to the b1Jsiness of conn~ :on Garriers 

or in other words does it incl1Jde, and was it intended to include, 

combinci.t ions or agreements between railway comy::mies? It is urged 

by the rief enrl.ants thcit they are not inc lurl.ed with in that act; that 

the ~rev isions of the act operate, anri were int ended to operate, 1Jpon 

0ther and differ0nt combinations and that they have no applicati on to 

agreements or combinations between railway cornvanies for the r eason 

that ConBr e s s had al ready provide~ by the act of February 4 , 1887, 

entitled, "An act to regulate c ommerce," a full anrl comprehensive code 

of railway regula tio11• morteled on the most effective systems of the 

different states and of England . 

This last mentioned ~1 r::t may be summari:;;:e11 as follows: That the 

provisions of .the act shall Rpply to any common carrier or carriers 

engag~d in the transport a tion of passengers or propert y wholly by 

railroad, or partly by railroad and partly by water. 1 

~ ~ that all r::harge s f or services snnll be reasonal)le and 

just; that u11just discriminations and undue or unreasonable pref er-

en~es ,c;hall not be mF.l.rie; that reasonable, pro ve r and equai f acilities 

for the interchange of traffir:: b 0tween linns, anri I'or the rec1iving, 

( ?,2) 
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forwa rding and delivering of pa ssengers Rnd pro~erty betwee n ~onnecting 

line s shall be provided; that there shal l be no discrimination in ths 

r F:t tes and ch::irge s as oetween c onn-~ r::t i ng 1 i n <? s; t hat it shall be unl<J.w-

fnl to c harge n. great er cornpe n sat ion for Fl short lvnil thall for a long 

haul, ove r t h e same 1 ine , i n t no :m n:e r\ ire ct ion, unrier sul)stant ially 

similar r~ ir crnnstances; tn11t there shal l b e no po .::-; ling of e a r n i ngs . 
. ,, 

The a~t. ~lr· o vir:les f or the f iling Rn d p1Jb lication of' tari. ff's, inc h 1d ing 
" 

joint tari f fs of connecting ro a~ s, qnrt also provide s for ten days 

noti~e of any advanc e in r 8tes. 

Th-e act f u r t her pro v i des t h a t A.nY r, omlJ i nat ion, contract or agree-

ment, expr~}s s or implied, to pre irent, 'oy chHnP,e of' +, ir;;e schen_ules, 

CRrriqge in diff'grent cars, o r b y other means or devices, the c a rriage 

of' freights from bein g c ontinuous f' r 01J the plac e of s hipment to the 

plar,e of •'estination, shall b e unlawful. 

Tie qct rovi~es penalt i ~s for violations of i ts p r ov is i ons, 

e:::;t 8.blish0:-; a s omm ission of fiv e mem•) ers t o e xeri::ise a supervisory 

control over the c ommon carriers subjent to the a ct, nnd to enforce the 

provisions of the act. 
~~'dz~ 

It will be s .::> en from an ex :=imination that this act ·!'\ of a special 

a.:e:t? b eing ccinfined in its application to common carriers while the 

act of J u ly 2nd. is clearly by its t erms a general st a tute. It in-

eludes every c ontrar,t or combina tion in the f orm of a trus~ or other-

wise, or r,onsµ iracy in restraint of trade, and every p erson who shall 

monopoliz9 or attempt to monopolize any part of the trarie anri. corrm~erc..; 

among the st at es. I think no rule i c> lJetter s ettled than t hat whe re 

a general statute has b een enar::teri whic r1 might include, in the absence 

of ot ner pr ov isions, <i. subjec t n.a t t er which has alre 2.dy receiveri con-

sirl.erHtion a t the hand s of the leg islature by a special_ act , that the 

gener~l a ct will not ~e construed to en~race the subject contained in 

the ~peci A l Rct unless i t clea rly appears from the language employed 

that it was the int ention of the legislature that it shoul~ be included. 

The intention of the legislature should of c ourse b e f ollowed and 

{ 2 ~'i ) 
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that is tn be a s c ~rtained from the words us ed in the s t atute and from 

the ·su"Q .i-?ct to which the statute rel;:1.tes with a vi8w of meeting the 

mischief sought to be remedied, and in doing this, it is the ~uty of 

the court to restrict the me;::i,ning of g·:> neral words whenever it is 

satisfi ed that the literal rr.eaning would extend the statute to cases 

which the! legislature never designed to include. As state~ by ~r. 

Justi~e ;~avis in the case of Reich~ vs . Smythe 13 Wal. 164. " If it be 

t r1Je that it is the •iuty of the court to Flsc r::; rtain the meaning o.f the 

legislature from the worris used in the statute, and the sub,ject m2-tter 

to which it rc3lates; there is an equal duty to restrict the r.1eanin5 

of general words wheneve r it is found neces s ary to 'lo so i n order to 

carry out tne legislative int ention." It is equa lly the duty of the 

court to ~ iv 3 t o these sta t utes such a construction that both may 

s t and, if that c a n oe done. Applying these rules, can it be s a id 

that it w::i.s the int ent ion of Congress to include r;ornn1 on r,arriers sub -

ject to the act of February 4, 188?, withi11 the provisions of the act of 

July 2nri. ? I th'in'k it ve r y clearly ap1;ea rs from an exruni nation of 

these st a.tut es , C1. 1Y l r; onsid•)ring the ev il s ought to be renv'Ylied, that 

such wa s . not the i ntention of Con~ress. 

The whole subj ec t r elating to comrnon ca r r i e rs had already been 

caref1Jlly prov ided for by the act of February 4, 188?, and a comrn ission 

ap pointed, whose duty it was t o se e to it that the carriers subject 

to that Ar:t c T.11.Jl i ed wi t h i t R r equiT~n 1e nt ~; with power to the courts, 

when nec essn.ry, to e11forc 1~ i t s provisions hence it is but reasonable 

to pres1 m1e that i f Congre s s 'rLa d r;on s i dered <my thing in arlrl.i t ion ne-

ces s;::i.ry, f OJ' t h e µ r o1, (}l' r egulations and cc•ntrol of these carriers, it 

wou l r:l nave provided f or it by an amendment of t hat act instead of in-

eluding it i. n a general st a tu t e, some of the pr ov isions of which woulrt 

necessRrily conflict with t h e leg 'islation then in forc e upon a sull-

ject which had a lready re c e i ved th9 s peci a l consid9ra t ion of Congr ess. 

I think it waH the purpose of ro ngres s t o r emedy a very di f ferent evil 

then existing . A num"Qe r o f r;ombinations in t h e f orm o f trusts and 

( 2 '1: } 
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conspiraci':)S in restraint of trade had s prung up in the r;ovntry rhich 

were rianr:r, -?.rous to. i t r; c 01m::err; ial interests -------- , fol' •:ixample 

the Steal Rail '.i'rust, Corri.age Trust, the Whisk e y Trust, t he St a ndard 
\ 

\ 

Oil Trust, iJ re!<.1sed1 Be •) f Trust, t he ;·:, chool Book 'l'rust, t.ne <ias Trust 

and nunierous o t her trusts e.nd c ornoin:=• tions wrLich thr e;::i.teneci to de-

st rcy- th~ r~omnL'rc ial anri inrlustri a l :µ rosp eri ty of the country. 
'' .,, 

These" . tti!J.:.;t s a s .'-iumed the ab so lute r, ont ro 1 of the vari ou s c orpo rations ,. . '\ 

enter i. nt; i r to th.c,n1 rl. i r >:> ct ine; wh i e n of T, he con st i tu er,t 1 1 em1J er ~ of the 

trus t should continue overations ~ .. nd whi. c 11 shoul.-1 ce:-1se rl.oing business ; 
.. 

how much 1Jl.n i n3 ss should be transacted by each what prir::es should be 

charged f or t heir product, and in f a ct had the power to direct every 

detai l of the business of eve ry corporation formi ng t h e trust. 

It was to corr~inations an~ 0, 0ns µira~ ies of this sort that the act 

e f Julj 2nd . l R90, wa s directed . 

~ 
1 co n0, lude therefor ci thn.t the bi ll should "1-Je rli~;r ; i ssed_ ~ it is 

s o ort1ererl, bl.lt not at the co ·:.;t of tho c cm1plai11ant . 

; 
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