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in the Cireuit Court of the United States

for the District of Xansas,

First Division.

The Vn1+ed Statzs of America,
Complainant.

The Trans-Missouri Freight Ass
ciation. The Atchison, Tﬁpﬂld
and Santa Fe R, R. Co. et al.

)
)
)
i
) . |
~-)
)
)
q - Defendants. )

J. W. Ady and S. R. Pwter% ) ; e A ‘ A7 f;
' : for complqinant.- ‘ ' -0

”J by o Nana, Spenser, Burnes & Mosman, J D. %tr@ng, W._F. 4
Guthrie, J. M. Thurston, A. L. Williams, N. H. Leomis, R. W.
~ Blair, John R. Hawley, W. E. hvans, M. A. Low, James Hagerman
= and T. M. Sedgw1ck i :

.Attofney for the District of Kansas by diréétion-of_ihe‘Attcrﬁey Gen-
eral in the name of the United States against the Trans-Missouri

Freight Asscciation and eighteen railway companies which, it is.al-

leged in the bill, constitute that Association.

e S

The object and purpose of the bill is to obtain a decree declaw-

—

ing said ¥Freig-t Association dissolved and enjoining defendénts,and
each of them, from carrying out the terms of a certain Memorandum of
Agreement entered into by and between the eighteen réilway companies,
forming tﬁis association, which agreement it is alieged is uniawful
because maintained by said railway companies in violaticn of an act

of Congress, entitled, "An act to protect trade and commerce against

unlawful restraints and monopolies,™ approved July 2nd. 1890. i
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Tt is alleged in the bill that the defendants (the eighteen rail-
way companias) are comrmion carriers incorporated under publiec statutes
of sevoeral states and of the United States, and are engaged in moving,
carrying and transperting freight and commodities in the comr erce,
trade and traffie which is continuously carr}ed on among =2nd between
the several states of the United Statesvandwgmong and between the sev-
eral étaf%s and territories of the United States and betwe=>n the states
and territories of the United States and foreign countries, and that
prior to March 1565th. 1889, each of the defendants, railway cempanies,
own2d, operated and controlled separate lines of railrcad and fur-
nished to persons =ngaged in trade, and others, among the states and
territories of the United States, separate, distinet and competing
lines of iransportation between the states ani territories of the
United-States lying west of the Missouri River and east of the Pacifis
Ocean, and that to encourage and secure the benefit of the cempeting
lines of transportation throughout that region of country, the gov-
ernnient of the United States and the states and territories within
the region just mentianed had granted to the defendants publ;c fran-
chises, land grants, securities and -subsidies of great value.

That on the 15th. day of March, 1829, the defendant,railway com-
panies, net being centent with the rates of freight they could re-
ceive with free competition among themselves, but contriving and in-
tending unjustly and oppres-ively to establish and maintain arbitra-

ry rates of freight and transportation in the interstate commerce,
throughout said region,‘did combine, conspire, counfederate and unlaw-
fully agree together =nd did enter into a written agreement and con-
tract, k¥nown as the Memorandum of Agreement of the Trans-Missouri
Freight Association, by the terms of which said agrecnent the asso-
ciation has control of 2l1ll conpetitive traffic between points in that
region of country lying west of a line commencing at the 95 meridian

on the Gulf of Mexieo and running north to the Rad River and thence

to the eastern boundary o+ the Indian Territory; thence along the
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eastern line of said territory =nd of thz State of Kansas to Xansas

City Missouri; thence by the Missouri river to the point of inter-

section of that river with the eastern bowndaryhéf Mentana; thence by

said eastern bLoundary lin=e tec the inteyrnstional line iZZZLMuha/;;Z;;
ey e e (s s AN

That the said association azts by a board created by =2ach com-

Cd

pany(appointing one person to represent it in the associatior and
that fnb%%everal railway conipanies, members of the association, gave
to the associaticn the power to establish and maintain rules, regula-
tions and rates on ali competitive traffic, through and local, within
the region of country described in the agreement, and that said asse-
ciation by the t-:rms of the agre~ment is given the power to punish bv
fine any member that reduces the rate fixed by the association.

It is further alleged in the hill that the said agreement took
ePPect-on the first day of April, 1589, and that ever since that time
the said railway companies by reason of said agreement and combination
and under duress of the fines and perialties prescribed in the arti-
cles of agreement, have put in foree and maintained, and now maintain,
tariffs and rates of freight fixed by said association; and that the

-

officers and agents, of said railway ~ompanies, have ever since said
agreement tock affect, refus2d to put in force reasonable rates of
freight based upon the cost of construction aﬁd pperation of their
several lines of railroad and other proper elements to be cbnsidered
in the making of freignt rates, and that the people engaged in trade
and comnerce, within the region of country mentioned in zaid articles
of agreenent, are by reason of said combination and association de-
prived of rates of freight, benefits and facilities whieh might rea-
sonably be expected to "Llow fronm free competition hetween said several
lines of transportation.

It is further alleged in the bill, that notwithstanding said
association is in violation of the act of Congress of July 2nd. 1890.

said defendants since the date of said act have, anit still continue
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to maint=2in, the arbitrary rates of Treight t'ixed by the said Trans-
Missouri Freight Association tec the great injury and prejudice of
the public and to the people of the Unitad States.

Then follows the prayer, that the d2fendants and cach of them be
enjoined from further agreeing, combining, conspiring and acting te-
gether tofmaintain rules and regulations for carrying freight upon
theifigqéeral lines of railroad to hinder trade and commerc; between
the stafés:and tertritories of 1he United States; and that they be en-
joined from continuing in a combination, association oy conspiracy
to deprive the peeple engaged in trade and commerce among the states
and territories of the United States, of such facilities, rates and
charges of freight and transportation as will be attained by free and
unrestrained coupetition between said several 1lines of railroad, and
that said defendants e enjoin=d from agreeing, combining, conspiring
and acting together to monopolize or attemptimg to monopolize freight
trafi'ic in the states ahd territories of the United Syat=s, and that
all and each of them he enjoined from agreeing, combining, conspiring
and acting togethsr to prevent each or any of their associates, in
said agrecment, from carrying freight and comrodities in the trade

and comu2rce betwean the states and territories of the United States

of each of saild roads acting independently and separately in its own
behalf. |

The defendants, the Missouri, Kansas and Texas Railway Company,
the Chicago, Kansas and Nebraska Railway Company =nd the Denver,
Texés and Fort Worth Railroad Company have filed answers denying that
they were members of the Trans-Misseouri Freight Association. The
other fifteen comparies have each filed a separate answer, but as
they are substantially the same, as to the facts, it will not be ne-
cessary to refer to them separately. |

They each a/imit that they are common carriers engaged id/ﬁrans—

porting perscns and property among the several states and territories

‘ (4)
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of the United States and allege that, as such common carriers, they
are subject to the provisions of the act of Congress approved Feb-
ruary 4th. 1587, euntitled, "An act to regulate commerce,"with the
various amendments thereof and additions tnereto,and that saild act

and the amendnents constitute the system of regulation which has been
established by Gongreés for the common carriers subject to said aet,
and thaj@deny that they are subj2ct to the provisions of the act of
Ccngress; entitled,"An act to protect trade and commerce against
unlawful restraints and monopolies," approved July 2nd. 1890.

Further answering the defendants admit that th2y severally own,
control and operate separate and distinct lines of railroad fitted up
for carrying on business as common carriers of freight independently
and disconnectedly with each Other except that common interest exists
hetwean eertain of the companies named in the answér.

It is further admitted hy the defendants that the lines of read
mentioned in the bHill are lines of transportation and comrunication
engaged in freight traffic between andi among the states and territeries
of the United States having througn lines for freight trarfie in
that region of couutry lying west ef the Mississippi and Missouri
rivers and east of the Pacific Ocean, but deny that they.are the only
suech lines and allege that there are several ethers naming them.

It is further admitted that prier to~£he organization of the
Freight Association, the defendants furnished to the publie , and
persons engaged in trade, traffic and commerce between the several
states and territories of the United States and countries named in the
bill, separate, distinet and competitiwve lines of‘transportation and
communication and allege that they still continue to do seo.

It is further admitted that soeme of the roads mentioned in the
bill received aid by land grants from the United States and others
received aid from the states and territories by loans of credits,
denations of depct sites and rights-of-way and in a few cases by in-

vestments of money, and the people of the said stateg gnq territeries
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to a limited extent made investments in the stocks and bonds in some

of said railroads while other, of the lines menfioned in the bill, were(
almost entirely constructed by capital furnished by non residents of
said regicon.

It is further admitted that the purponse of said land grants,
loans, Adonations and investments was to obtain the construction of
compétif}?e lines of transportation ahd comrunication to the)end
that theapublic and veople engaged in trade and commerce throughout
said régioﬁ of country might have the facilities afforded by rail-
ways in communicating with each other and with other portions of the
United States and with the worl& and denies that they were granted
for any other purpose.

Defendants further admit the formation on or about March 15th.
1889, of the voluntary association described in the bill as the Trans-
Missouri Freight Association.

Further answering defendants deny that th=y were not content with
rates prevailing at the2 date of agreement; they deny any intent to
unjustly increase rates and deny thar said agreement destroyed preven-
tad or illepally limited or influsenced competition; they deny that
arbitrary rates have been fixed or charged; thay deny that rates have
been increased or that the effect of free competition has been coun-
teracted; they deny any purpose in the formation of said association
to monopolize the freight traffic or commerce between the states and
territories within the region mentioned in the bill and deny that the
said agreement is in any respect the unlawful result of any confed-
eration or conspiracy.

Further answering defendants allege that they are subject to .the
provisions of the act of Congress approved February 4th. 1887, en-
titled"An act to regulate commerce." In the matter of adjusting
rates on their several roads so as to prevent uniust discrimination
against persomns and localities, which involves an adjustment between
different companies interested in joint rates andi doing business in
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said region of country requiring preconcerted action between defendant
companies, and that this service is the greater part of the work of
the assqciation.

The d=fendants admit that the chairman of the association is
authorized to investigate rate cutting and that the articles of agree-
ment prov?de that he may assess fines for violations thereof but
allegeqqéhat no attempt has been made to enforce the collecﬁion of
fines siﬁce 1890.

Fﬁrthér anéwering the defendants allege that the principal object
of the association is to establish reasonable rates, rules and regu-
lations on alli freight traffic and the maintenance of such rates un-
til changed in the manner provided by law.

It is further alleged that the agreement was filed with the In-
terstate Comnierce Commission as required by section 6 of the act of
February 4th. 1887.

Defendants further allege that it is not the purpose of the assoc-
ciation to prevent members from reducing rates or changing the rules
or regulations fixed by the association and that by the terms of the
agreement each mémber may do so, the preliminary requirement‘ being
that the proposed change shall be voted upon at the meeting of the
association after which if the proposal is not agreed to. the line
making the proposal can make such reduced rate notwithstanding the
objection of the other lines. That the»purposes of this provision
is to afford opportunity for the consideration of the reasonableness
of any proposed rate, rule or regulation by all lines interested and
an interchange of views on the effect of such reduction, and that re-
ductions of rates have been made in many instances, through said pro-
cess by said association.

It is admitted by the answer that this agreement took effect
April first, 1889, and that it has since remained operative and that
the rates, rules and regulations properly fixed and established from

time to time, under said agreement, have been put inlefrect and main-
{
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tained in conformity to law, but it is denied that by reason of said
agreement, or under duress of fines and penalties, or otherwise, the
defendants nave refused to establish and maintain-just and reasonable
rates, and it is alleged that the object of the association, at all
times, has be2n, and is, to establish all rates, rules and regulations
upon a just and reasonable basis and to avoid unjust discriminatiOn
and quQé-preFerence.

Thelanswer further denies that shippers or the public are in any
way oppressed or injured byhn--s of the rates fixed by the associa-
tion, bhut on the contrary it is alieged that the agreement, and the
association established under it, have been beneficial to the patrons
off the defendént railway lines, composing the asscciation, and the
public at large.

A copy of the agreement is set out at length and attached to the
answer of the Atchison, Topeka and Santa Fe Railway Company. The
case was set down for hearing on bill and answer =and the plesdings

only are to be considered. The answer, therefore, is admitted to be

true in all its allegations of fact even when not stated positively

and the defendants only aver that they believe and hope to be able to
prove such facts, but the complainant does not thereby admit coneclu-
sions of law nor matters concerning which th= court takes judicial no-
tice,

The act of Congress of July 2nd. 1890, whiech it is alleged in the
bill, is violated by the agreemant to for@)and the formation of the
Freight Association, in the first section declares, evev& contract,
combination, in the form of a trust or otherwise, or conspiracy in
restraint of trade or commerce, among the several states, to be il-
legal and provides for the punishment, by fine or imprisonment, of
every person who shall make any such contract or engage in any such
combination or conspiracy.

Section 2. Declares that every person who shall monopolize or
attempt to monopolize or combine or conspire with any oth2r person or
(8)
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per=ons to monopolize any part of the trade or commerce among the
several states or with foreign nations shall be deemed guilty of a
misdemeanor and on conviction th2reot shall be punished by fine or
imprisonment.

Sectien 3. Makes the provisions of the first section applica-
ble withi? the territories_and between one territory and another and
betwé@ngé territory and a state and between the District of Columbia
and a tefr;tory or state.

Section 4. Confers jufisdiction upon the several Circuit courts
of the Tnited States to prevent and restrain violations of the act
and makes it the duty of the District attorneys in the réspective
districts under the direction of the Attorney General, to institute
proceedings in equity tc prevent and restrain such violation.

Section 5. Provides for bringing in other nec=ssary parties.

Secticn 6. Provides for the seizure and condemnation of property
owned under any contract or combination prohibited by the act and
being in the course of transportation from one state to another or to
a foreign country.

Section 7. Gives a right of action to any person injured by vio-
lations of the act and authorizes a recovery of three fold damages.

The 8ﬂ,and last section, provides that ths word person or persons
wherever used in the act shall be construed to inelude corporations or
associations existing under or authorized By the laws either of the
United States or of the territories or of any state or of any foreign
country.

It will be seen from an examination of this statute that its
purpose was toc reach two evils; first contracts, combimations or con-
spiracies in restraint of trade and second; monopolies. It was urged
at the argum=nt that the contract mentioned in the bill, and the asso-
ciation formed thereunder, came within the provisions of this act of
July 2nd. 1890, for the reason that it is a contract or agreement in

restraint of trade, in that, it prevented free competition in the
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matter of transportation of freight améng the saveral states within
the region specified in the bill, counsel for the governmehntiinsistineg
thatlgrade and commerce among the several states of theAunioﬁ is f'ree
except as regulated and restrained by acts of Congress, and that no
state, municipality, ¢orporation, individual or combination of indi-
viduals can by any act or device legally restrain, hinder or retar%%;j'
On the otﬁer hand it is insisted by the defendants that theré is no
fixed'rﬁi; of law by which to determine whetner any given contract is
in restfaiﬁt of trade, but thet in determining the guestion, the courts
must lo~k to the particular circumstances of each case. |

In disposivg of this branch of ths case T will first briefly re-
fer to spome of the decided cases cited by counsels in their briefs.

The case of the Commonwealth vs. Carlyle, Brightley's report. 36.
was a case wnere certain master shoemakers had entered into an agre=-
ment not to employ an¥ journeyman shoemakers who would hot consent to
work at reduced wages. = The purpose being to reestablish wages for
this class of labor which had prevailed before that time but which the
defendénts had been compélled 10 advance by reason of a combination
among the workmen. The Court in deciding the case,said "Where an
act is lawful for an individual it can be the subject of conspiracy
when done in concert only where there is a direct intention,that
injury shall result from it, or where the object is to benefit the
conspirators to the prejudice of the public or the oppression of in-
dividuals and when such prejudice or ocppression ida the natural and
necessary consequence flowing from the actj

The case of Feople vs. Fisher 14. Wend. 9. was an indictment
against journeyman shoemakers for conspiring together to fix the price
of making boots and establishing a penalty against any journeyman
shoemakers who should make boots for a less raté than that fixed by
the parties to the agreement, and also agreeing to refuse to work
for any master shoemaker Who should hire a man who reduced the rates

for making boots, and it was held in that case that this was a con-
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spiracy against trade and commerce and as such prohibited under a
statute préviding, "If one or more persons shall conspire to commit
any act injurious to trade or commerce they shall be guilty of a
misdemeanor." In passing upon-the case, Savage, chief justice, said,
"The man who owns an article of trade or commerce is not obliged to
sell it fqr any particular price nor is the mechanic obliged.by law
to léborgfor any particular price, He may say that h2 will not
make cqagse boots for less than $1.00 per pair but he has no rignt to
say that no other mechanic shall make them for less. if one individ-
ual does not possess such a right over the conduct of another no num-
ber of individuals can possess such a right. All combinations there-
fore to =2ffect such an object are injurious not only to the individ-
ual particularly oppressed but to the public at 1arge?

Hooker vs. Vandewater. 4. Uenio. 349. was an action to compel
a division of net earnings between several lines of boats engaged in
transporting persons and freight on the Erié and Oswego Canals. The
agreement was that each party should run his line of boats upon these
canals during the period of canal navigation in 1842 at rates of
freight fixed by themselves from which neither should deviate, and to
indicate the interest of each, the respective lines were converted in-
to stock amounting in all to 69 shares. All were to share equally
in the.net earnings of all the lines in proportion to the number of
shar=s of such stock, and to enfdrce perf{ormance of the contract a
common agent was appointed to whoem each party to the agre=ment was
to advance and keep good #$35 on each share of such stoeck, and who was
from time to time to receive returns of the business done by each
line, and adjust the proportions from the earnings due to each, and out
of this conmmon fund to pay =and liquidate all such sums as should ap-
pear from time to time to be due from one to the other. It was held
in this case that the transaction amounted to a conspiracy to commit
an act injurious to trade and was therefore illegal and void.

The cas= of Stanton vs. Allen. 5 Denio 434. was a suit upon a

(11)
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promissory note given as stated upon the face of the note for vercent-
age on tolls for the season of 1843. In this case an agreement had
been entered into by the proprietors of boats on the Erie and Oswego
Canals to regulate the price of freight and passage by a uniform
scale to be Fixed by a committee chosen by themselves and to divide
the profips of their business according to the number of boats employ-
ed by(aaéh with a provision in the contract prohibiting the ﬁembers
from engéging in similar business out of the association, and it was
held that fhe tendency of such an agreement was te prevent wholesome
competition and was therefore against public policy and void.

The case of the Indian Bagging Association vs. B. Kock & Co. 14,
La. A. 164. was a contract between several persons engaged in selling
bagging to the effect that none of them should sell any bagging with-
out the consent of a majority and providing a penalty of $10 for each
bale of bagging seld in violation of the agreement, and the action was
to recover penalties under the agre=ment amounting to $7400. The
Court in that case decided that the contract was a combination in re-
straint of trade for the reason that its purpose was to enhance the
markat price of an article of prime necessity to cotton planters and
was therefore contrary to public poliecy and could not be enforced.

The Morris Run Coeal Co. vs. Barclay Coal Co. 68. Penn. 173, was
an agreement between five coal companies to divide two coal regions
of which they had control and toe appoint a commitﬁee to take charge
of their interests, which committee ﬁas to decide all guestions and
aﬁpoint a general agent at Watkins, N. Y., the coal mined to be de-
livered through him. Fach corporation was to deliver its proportion
at its own cost in the dirferent markets at such time and to such
persons as the committee might direct amd the committee to adjust the
prices and rates of freight. By the terms of the agreement the com-
panies might sell their coal themselves, however, to the exten%i%}
their proportion. The agent to have the power to suspend shipments.
of either beyond their proportion. Prices were to be averaged and

(12)
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payments made to those in arrear by those in excess. Neither party,
to the contract, was to sell coal otherwise than specified in the
agreement. The action was to recover on a bili of exchange drawn
for balances undar this contract, It was held that there could be
no recovery for the reason that the contract under which the balances

were claired was void as against public policy.

The, base of Craft et al. vs. McConoughy 79. Ill. 346. wés an
action.fér‘a division of profits under a contract between grain deal-
ers at the town of Rochelle, in I1ll., in which it was provided, "Each
separate firm shall conduct their own business as heretofore and as
though there were 1o partnership in appearance, keep their own ac-
counts, pay their own expenses, ship their own grain and furnish
their own funds to do business with; prices and grades to be fixed
from time to time as convenient and each one to abide by them. All
grain taken in store shall be charged 1 1/2 cents per bushel monthly
no grain to be shipped by any party at a less rate than two gents per
bushel." The Court h=1ld the agreement void as in restreint of trade,
for the reason that while the agreemeént upon its face seemed to in-
digate that the parties had formed a partnership for the purpose of
controlling the trade in graiﬁ, yet from the terms of the contract
and other prodf in the record it was apparent that the object was to
form a secret combination which would stifle all competition and en-
ahle the parties by secret and fradulent means to control the price
of grain, cost of storage and expense of shipment, adopting the lan-
guage of the Court, "In other words the four firms by shrewd, deep-
laid secret combination attempted to control and monopolize the entire
trade of a town and surrounding country."

In the case of the Central Salt Co. vs, Guthrie 35 0. St. 666.
the contract was for the purpose of regulating the prices and grade
of salt, By the terms of the agreement each m2mber of the associa-
tion was prohibited from sellihg any salt during the continuance of

the asgociation except at retail and then only to actual consumers at
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the place of manufacture and at the prices fixed by the directors

from time to time. The action was to recovér the possession of 1000
bushels of salt manufactured under the contract. The Court denied

the plaintiff's right to recover stating, "The clear tend=ency of such
an agre=2nent was to.establish a moncpoly and to destroy competition

in trade,”" and for that reason on grounds of public policy courts will
not a;q‘gﬁ its enforcement. |

The“case of the Texas tacific ﬁailway Co., et al. vs. the
Scuthefn Pécific Railway Co. 41L. La. An. 970. was a suit for specific
performance of a contract to divide net earnings between competitive
points. The Court declined to specifically enforce the contract
saying, "That all contracts which have a tendency to stif'le conpetition
or to cr=ate or foster monopolies with the view of unreasonably in-
creasing the market value of commodities are against public interest
and contrary to publiec policy.

The case of Anderson vs. Jett 12. South Western report, was anw
other case of a contract to divide net earnings and it was there held
that where the object or tendency of the agreement was to prevent or
impede free and fair competition in the trade and where the agreement
might in fact have that tendency it was void as being against public
pelicy.

The case of Gibbs vs. The Consolidated Gas Co., of Baltimore,

130 U. S. 396. was a contract for a settlement between certain gas
companies which the plaintiff procured, and for his services in pro-
curing the agreement he sought to recover. The object and purpose
of the contract was to regulate the price of gas in the city of Bal-
timore and provided among other things that the rate should not bhe
changed except by mutual agreement of the parties, and that the entire
receipts from the sale of gas should be proportioned and divided be-
tween the companies in fixed ratios without regard to the gas actualliy

supplied by either, and also prohibited one of the companies from lay-

ing any more pipes for the purpose of supplying the city with gas and
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provided that in the future all pipes or mains should become the prop-
erty of the other company and also provided that either party violat-
ing the terms of the contract shculd pay to the other company the sum
of $250,000 as liquidated damages. The Court in this case speaking
by Chief Justice Full=r, said, "Courts decline to ehforee contracts
which impqse restraint, though only partial, upon business of such a
charactp;} that restraint to any exteﬁt will be prejudicial ;o the
public iﬁterest.“

V But wﬁ@n the public welfare is not involved and the restraint
upon one party is not greater than protection to the other party re-
quires such a contract in restraint of trade way be sustained."

Thus it will be seen that the question whether or not the con-
tract is prejudicial to public interest is in this case made the test.
If it 1s prejudiecial to public interest then it canrot be sustained
even where the restraint is only partial, because in contravention of
puklic policy, where it is not it may be sustained. it has been de-
cided in a great many cases that contracts in restraint of trade were
perfectly valid even where they prevented the party from engaging in
the business}which was th2 subject matter of the contract}within the
entire state where the contract was made, the test being whether the
eontract was reasonable and whether or not it was prejudicial to the
public interest.

Th2 Central Shade Roller Co., vs. Cushman 1l43. Mass. 353.

Bavis vs. Mason & Tr. 120. In this case Lord Kenyon in sustaining
an agreement restraining a2 surgeon from practicing his profession
within five miles from a certain town said, "That the piblic were not
likely io be injured by the agreement since ewery other person was at
liberty to practice as a surgeon in the town. To the same effect
is Homer vs. Ashford. In the case of the Leather and Cloth Co., vs.
Lorsont 9. Equity 545. The Court in passing upon tﬁe validity of

a contract in general restraint which extended throughout the whole

kingdom, said, "AllL the cases when they come to be examined seem to
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establish this principle; that all restraints of trade are bad as being
in violation of public policy unless they ére natural and not unrea-
sonable for the protection of the parties in dealing legally with some
subject matter of contract."

The principle is this: public policy requires that every man shall
be at liberty to work for himself, and shall not be at liberty to de-
privéihim%elf or the state of his labor, skill or talent, by any
centraqt tbat he enters into. On the other hand public policy re-
quires that when a man has by skill or by any other means obtained
something whicn he wants to sell, he should be at liberty to sell it
in the most advantageous way in the market; and in order to enable him
to sell it advantageously in the market, it is necessary that he
should be able to preclude himself from entering into conpetition with

the purchaser. in such a case ihe same public policy that enables
him to de that, does not restrain him from alienating that which he

wants to alienate, and therefore enables him to enter into sty stip-

ulation, however restrictive it is, provided that restriction, in the

judgment of the Court is not unreasonable, having regard to the subject

matter of the contract.

2

22 also Herbert vs. Milier 27. Mich. Watertown T. vs. Pool 51.

v

.

Hun 157. Gluster I. G. Co., vs. Russia C. Co. 154. Mass. 92. Beal
vs. Chase 31. Mich. 390. Diamond Match Co. vs. Rober 106 Ill. 43%7.
Oregon Steam Navigation Co. vs. Windsor 20 Wallace 64, The case

last referred to was a contract in which a party engaged in navigating
the waters of California, alone, sold a steamer to other parties who
were engaged in navigaiing the Columbia River in Uregom ahd Washington
territories and it was agreed between the parties that the purchasers
of the steamer should not employ it or sufferbit to be employed for
ten years from the date of sale, in any waters of California. Three
years afterwards the purchasers under this contract sold the steamer

to a party engaged in navigating Puget Sound subject to the stipu-
lation that she should not be run or employed on gny voutes of travel

(16)
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on the rivers, bays or waters of the State of California or the Colum~
bia River and its fributaries f'or the period of ten years. The Su-
preme Court held the contract valid. Mr. Justice Bradley speaking
for the Court said, "It is a well settled rule of law that an agreement
in general restraint of trade is illegal and void but an agre=ment
whigh operates merely in partial restraint of trade is good provided

it is not, unreasonable. Again in the same case the learned Justice

R
y

takes oc-casion to say that, "Cases must be adjudged according to their
circumétan&es and can only bé rightly judged when the reasons and
grounds for the rule are carefully considered. There are two prin-
ciple grounds upon which the doctrine is founded, that a contract in
restraint of trade is void as against public policy. One is the
injury t® the public by being deprived of the restricted parties in-
dustry; the other is the injury to the party himself by being preelu-
ded from pursuing his occupation and thus being prevented from sup-
porting himself and his family. It is evident that both these evils
occur whan the contract is general not to pursue one's trade at all

or noet to pursue it in the entire realm or country. The country suf-
fers the loss in both cases; the party is deprived of his occupation
or is obliged to expatriate himself in order to follow it. A con-
tract which is open to such grave objections is clearly against pub-
ile pelicy. But if neither of these evils ensue, and if the contract
is founded on a valid consideration and a reasonable ground of benefit
te the other party, it is free from objectiong and may be enforced."

I think the cases are uniform to the gffect that where the con-
tract is publigally epprassive and the restrictions are broader than
are necessary for the legitimate protection of the party to be ben-
efitted by the contract, then the contract is unreasonablg)a-i a con-
tract in r=straint of trade and therefore void, otherwisé'not.
Undoubtedly all contracts which have a direct tendency to prevent
healthy competition are detrimental to the public and therefore to be

eondemned, but when contracts go to the extent omnly of preventing un-

(17)
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healthy competition and yet at the same time furnish the publiec with
adequate facilities at fixed and reasonable prices and are made only
fer the purpose of averting personal ruin, the contract is lawful.
The rule cof law which recognizes the rights of the publiec to have the
benefit of fair and healthy competition and to require that egual fa-
cilities gnd reasonable rates shall be secured to all, does not con-
demn'a pgétract between railway companies eperating competiné lines
which 1s'mgde for the sole purpose of preventing strife and prevent-
ing financial ruin to one or the other so long as the purpcse and-éf-
fect of such an agreement ia not to deprive the public of its righnt
to have adequate facilities and fixed and reasonable prices.

On the contrary such agre=2ments instead of being obnoxious to the
law because detrimental to the public interest are to be upheld for
the reason that they benefit the public by preventing unjust discrim-
ination among shippers, and providing equal faeilities fer the inter-
change of traffic and thus avoiding many of the unfair and unjust re-
sults which often follow the unrestricted competitien of rival com-
panies. Applying this rule to the contract, complained of in the
case at bar, can it be said that the contract is unlawful? I think
net. The allegation of fact in the answer ( which is tc be taken as
true) is that the object and purpose of the agreszment and the forma- 1
tion of the association thereunder was tc maintain just and reasonable
rates and to prevent unjust discriminations, in cempliance with the
terms of the act regulating commerce, by furnishing equal facilities

for the interchange of traffic between the several lines. How then

can it be said that the publiec is injuriously affected by this agree-
ment? The rates or charges are uniform and reasonable and unjust
discriminatiouns are prohibited; e@ual facilities f'or the interchange
of traffic are provided for, hence no right, to which the puhlic is
entitled, is violated.

The term competition must not be construed to apply solely to the

question of rates. There are many other considerations included

(18)
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within the term. Thare may De, ittty
0121244qu£11$_¢u4ztanu ‘%itZL/zi?&
1d?? active competition between- +he%{a11wqy ‘1ne%‘ -

by offering to the public advantages in the matter of equipment, fa-
eilities at feeding stations for the proper care of live stock, short-
ening the:time and in many cther ways the most active conpetitiZ;:E?é—
vail;;;aél of which th2 public receives the benefit of and so long as
the rape'charged is fair and reasonable, as stated in the answer,
which must be construed to m2an no more than a fair compensation to
the carrier for the services performed, thé public cannot complain.

As stated by Christiancy Justice in the case of Beal vs. Chase
reported in the 3lst. Michigan, page 521, "The public is quite as much
interested in the prosperity of its citizens in their various avoca-
tions as it can possibly be in their competition, The latter may
bring low prices to purchasers but may also bring them so low that
capital becomes unprafitable and business men fail to the general in-
jury of the eommunity." I think that it cannot be said that the pub-
lie is benefitted by competition when that competition is carried be-
yondi the bounds of reasonable prosperity to the parties engaged in it,
for surely the citizen investing his capital, whether in railways or
etherwise, is entitled to the benefit of a contract whicn affords to
him only a fair protection for his investmeﬁt and which does not in-
terfere with the rights of the public by imposing unjust and unreason-
able charges for the service performed. Such contracts, as was stat-
ed in the case of Homer vs. Ashford, "Are not injurious restraints of
trade but securities necessary for those engaged in trade. The ef-
fect of sueh a contract is to encourage rather than cramp the employ-
ment of capital in trade and to promaéte industry."

Applying this rule to the agreesment under consideration my own
view is that it is not an agreement, combination or conspiracy in re-

straint of trade, in violation of the first section of the act of |

(19)
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It is further urgsd by counsel for the government that this as-
seciation unavoidably tends to a monopolization of trade and commerce
and for that reason is in violation of the seeend section of the act
of July 2nd. 1590.

A monopoly is def'ined by a Mr. Justice Story to be, "An exclu-
sive righp granted to a few of something which was before of common
righﬁ;ﬁ;énd by Lord Coke to be, "An institution by the king 5y his
grant,gomrFS%ion or otherwise to any personSor corporatioﬁ%for the
sole buying, selling, making, working or using of every thing wherseby
any persons or corporations are sougihnt to.be restrained of any freedom
or liberty they had beforeror hindered in their lawful trade."

While it is undoubtedly true that these railroad companies per-
form quasi-prvblic functiona and for that reason owe certain dutties to
the public, yet after a careful exémination of this .contract 1 must
eonfess that 1 have been unable to discover in it a single element of
a monog.oly, especially as defined at comrion law. While it is true
that the public are entitled to adequate facilities and to just and
reasonabl> rates at the hands of theSJ'corpqrations, they are entitled
to just that and ne more; and the allesation of the answer is, that
this was the very purpose of the contract. in view of this alle-
gation, which is to be taken as true in £his case, I do not a=e how it
can be said that the contract ténds to create a monopoly when by its
very terms every thing to which ths public is =ntitled ia provided for
and the publie interest fully pfotecteﬁ. But it is.urg@d by counsel
for the government that this should be held to be a contract tending
te monopolize trade and commerce ror the reason that its tendency is
te prevent free and unrestricted competition. What I have said in
reference to.competition, in discussing contracts in restraint of trade
is equally applicable here. My own view is that the contention of
counsel is altogether toc broad. The public is not entitled to free
and unrestricted competition but what it is entitled tojis fair and

healthy competition, and I see nothing in this contract which necessar-
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ily tends to interfere with that rignt. Again it is urged that this
contract amounts to the transfer of the franchises and corporate pow-
ers of these railway companies and thst th2 contract therefore is for-

bidden by public policy. There is no doubt but what it is beyond

the power of a corporation to disable itself by contract so that it

cannot Deyform evgry public duty which it nhas undertaken.

“Mn;gJustice Miller in delivering the opinion of the coﬁrt in the
case of &hgmas vs. the kKailway 101 Ti. 8. 71, saye, "Where a corpora-
tion, 1ike a railroad,has grsnted o it, by charter, ; franchise in-
tended in a large measure tc be exercised for the publiec good, the due
performance of those functions being the consideration of the public
grant, any contract which disables the corporation from performing
those functions, which it undertakeg; without the consent of the state
to transfer to others the rights and powers gonferred by the charter
and to relieve the grantees of the burden which it imposes, is in
violation of the contract with the state and is void as against public
policy."” But wherein the principle announced in this case can be
applied to the contract under consideratioh, T am wholly unable to
perceive. In what manner is the franchises or corpcrate powers of
any of these railway companies transferred to this association?

Fach company maintains its organization as before; elects its officers;
and operates its line in exactly the same manner now as it did before
the organization of the association. No powers whatever are given

to the association to govern in any respect the operations or methors
of transacting the business of any of the lines. Each line is left
perfectly free to transact all of the business it can secure and in

its own way.

True the contract requires that each company shall charge just and
reasonable rates and alsoc contains provisicn for regulating changes in
rates, but wherein is this a surrender of any corporate franchise into
the hands of an irresponsible power? Th2 contract provides that this

association shall consist of a representative of each of the 1lines;
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this representative may or may not be an officer of the company.
Suppese we concede that he is not, but is a person appointed by the
officers of the company authorizerd to make such apucintument.
He then becomes the agent of the company for that purpose and he may
lawfully act on its behalf, and hence his act would be the act of the
company t@rough its duly authorized agent, and the rate, rule or reg-
ulatipn,%?de by the association and put into effect by any cémpany,
party tﬁﬁtbe_agreemont, would not be merely the rate,rule or regulation
of the association,byt a rate, rule or regulation of the company it-
self acting through its proper officers or agents, =and hence no sur-
render or transfer of any corporate power conferred upon it by its
charter, nor would it be thereby relieved of any burden imposed.

One further question remains in this case, does the provisions
of the act of July 2nd. 1890, relate to the business of comuon carriers
or in other words does it include, and was it intended to include,
combinations or agreements between railway companies? It is urged
by the defendants that they are not included within that act; that
the provisions of the act operate, and were intended to operate, upon
other and different combinations and that they have no application teo
agreements or combinations between railway companies for the reason
that Congress had already provided by the act of February 4, 1887,
entitled, "An act to regulate commerce," a full and comprehensive code
of railway regulationg modeled on the most effective systems of the
different states and of Eungland.

This last mentioned =act may be summarized as follows: That the
pfovisions of.the act shall apply to any common carrier or carriers
engag=2d in the transportation of passengers or property wholly by

railroad, or partly by railroad and partly by water.

- ~

1t provi&es that all charges for services shall be reasonable and
just; that unjust discriminations and undue or unreascnable prefer-
ences shall not be made; that reasonable, proper and equal facilities
for the interchansze of traffic between lines, and for the reecaiving,

(22)
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forwarding and delivering of passengers and property between connectine
lines shall be provided; that there shall be no discrimination in the
rates and charges as between conn2cting lin=2s; that it shall be unlaw-
ful to charge a greater ecompensation for a short haul than for a long
haul, over the same line, in the same direction, under subatantially
similar Q;ronmstances; that there shall be no pooling of ear@ings.

The é@twgzovides ffor the filing and publication of tariffs, Encluding
joint tafiffs of connecting roads, and also provides for ten days
notice of any advance in rates.

The act further provides that any combination, contract or agree-
ment, express or implied, to prevent, by change of *time schedules,
carriage in different cars, or by other means or devices, the carriage
of freights from being continuous from the place of shipment to the
place of destination, shall be unlawful.

The act provides penalties for violations of itis provisions,

establishes a commission of five memobers to exercise a supervisory

control over the common carriers subject to the act, and to enforce the

provisions of the act. 5o '3

It will be seen from an examination that this aet‘,Q’ of a special
6l£;£%1being confined in its apgclication to common carriers while the
act of July 2nd. is clearly by its terms a general statute. it in-
cludes every coutract or combination in the form of a trust, or other-
wise, or conspiracy in restraint of trade, and every person who shall
monopolize or attempt to monopolize any part of the trade and commerce
among the states. I think no rule is hetter seitled than that where
a general statute has been enacted which might include, in the absence
of other provisions, a subject natter which has alre=dy receivad con-
sideration at the hands of the legislature by a special act,that the
general act will not we construed to enbrace the subject contained in
the special act unless it clearly appears from the language employed

that it was the intention of the legislature that it should be ineluded,

The intention of the legislature should of course be followed and
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that is to be ascertained from the words used in the statute and from
the -subj2ct to which the statute relates with a view of meeting the
mischief sought to be remedied, and in doing this, it is the duty of
the court to restriet the méaning of general words whenever it is
satisfied that the literal neaning would extend the statute to cases
which theilegislature never designed to include. As stated by Mr:
Justibelﬁavis in the case of Reiché vs. Smythe 13 Wal. 164. "If it be
true thai it is the Auty of the court to ascertain the meaning of the
legislature from the words uded in the statute, and the subject matter

te which it relates; there is an equal duty to restrict the meaning

of general words whenever it is found necessary to do so in order to

carry out the legislative intention." It is equally the duty of the

court to giva2 to these statutes such a construction that both may
stand, if that can be done. Applying these rules, can it be said

that it was the intention of Congress to include common carriers sub-

July and ! I think it very clearly appears from an examination of
these statutes, and considering the evil sought to be remedied, that
such was. not the intention of Congress.

The whole subject relating to common carriers had already been

jeet to the act of February 4, 1887, within the provisions of the act of

carefully provided for by the act of February 4, 1887, and a comuission

appointed, whose duty it was to see to it that the carriers subject

to that act comnplied with its requirguents with power to the courts,
when necessary, to eunforce its provisions hence 1t is but reasonable
to presume that if Congress had considered any thing in addition ne-
cessary, for the proper regulations and control of these carriers, it
would have provided for it by an amendment of that aect instead of in-
cluding it in a general statute, same of the provisions of which woula
neecessarily conflict with the legislation then in forece upon a sub-
jeet which had already received the special consideration of Congress.
I think it was the purpose of Congress to‘remedy a very different evil

then existing. A number of combinations in the form of trusts and

(24)
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conspiracies in restraint of trade had sprung up in the country which

were dangerous to.its commercial interests , for example

the Steal Rail Trust, Cordage Trust, the Whiskey Trust, the Standard

\

W

0il Trust, Dreysed Beof Tf%st, the 5chool Book Trust, the Gas Trust
VA

and nuniercus other trusts and conmbinations wnich threatened to de-
stroy thg commarcial and ihdustrial prosperity of the'countyy.
Thesé trggts assumed the absolute control of the various corporations
entering'ihto them directing which of the constituent nenbers of the
trust should continue operations =nd which should cease doing business;
how much businzss should be transacted by each®wnhat prices should be
charged for their product, and in fact had the power to direct every
detail of the business of every corporation forming the trust.

It was to combinations and conspiracies of this sort that the act
of July 2nd. 1890, was directed.

T conclude therefore that the bHbill should be disnissaiggfﬁt is

.

se ordered, but not at the gost of the eomplainant.
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