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Syllabus.

UNITED STATES v TRANS-MISSOURI FREIGHT
ASSOCIATION.

APPEAL FROM. THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIROUIT.

No. 67. ~ Argued December 8, 9, 1896, — Decided March 22, 1897,

The dissolution of the freight association does not prevent this court from
taking cognizance of the appeal and deciding the case on its merits; as,
where parties have entered into an illegal agreement and are acting
under it, and there is no adequate remedy at law, and the jurisdiction
of ‘the court has attached by the filing of a bill to restrain such or like
action under a similar agreement, and a trial has been had and judgment
entered, the appellate jurisdiction of this court is not ousted by a simple
dissolution of the association, effected subsequently to the entry of judg-
ment in the suit.

While the statutory amount must as a matter of fact be in controversy, yet
the fact that it is so need not appear in the bill, but may be shown to the
satisfaction of the court. _

The provisions respecting contracts, combinations and conspiracies in re-
straint of trade or commerce among the several States or with foreign
countries, contained in the act of July 2, 1890, c. 647, ¢ to protect trade
and commerce against unlawful restraints and monopolies,” apply to and
cover common carriers by railroad; and a contract between them in
restraint of such trade or commerce is prohibited, even though the con-
tract is entered into between competing railroads, only for the purpose
of thereby affecting traffic rates for the transportation of persons and
property.

The act of February 4, 1887, c. 104, “ to regulate commerce,” is not mcon-
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sistent with the act of July 2, 1890, as it does not confer upon compet-
ing railroad companies power to enter into a contract in restraint of
trade and commerce, like the one which forms the subject of this suit.

Dehates in Congress are not appropriate sources of information, from
which to discover the meaning of the language of a statute passed by
that body.

The prohibitory provisions of the said act of July 2, 1890, apply to all con-
tracts in restraint of interstate or foreign trade or commerce without
exception or limitation; and are not confined to those in which -the
restraint is unreasonable.

In order to maintain this suit the government is not obliged to show that
the agreement in question was entered into for the purpose of restrain-
ing trade or commerce, if such restraint is its necessary effect.

This agreement, though legal when made, became illegal on the passage of
the act of July 2, 1890, and acts done under it after that statute became
operative were doue in violation of it.

' The fourth section of the act invests the Government with full power and
authority to bring such a suit as this; and, if the facts alleged are
proved, an injunction should issue.

Ox the 2d of July, 1890, an act was passed by the Congress
of the United States, entitled “ An act to protect trade and
commerce against unlawful restraints and monopolies.” - 26
Stat. 209, c. 647. The act is given in full in the margin.?

1 An act to protect trade and commerce against unlawful restraints and
monapolies.

Be it enacted by the Senate and House of Representatives of the United
States-of America in Congress assembled, :

SEc. 1. Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations, is hereby declared to be illegal. Every person
who shall make any such contract or engage in any such combination or
conspiracy, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollars, -or by
imprisonment not exceeding one year, or by both said punishments, in the
discretion of the court.

Skc. 2.” Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize any
part of the trade or commerce among the several States, or with foreign
nations, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by flne not exceeding five thousand dollars, or by
.imprisonment not exceeding one year, or by both said punishments, in the
discretion of the court. )

Skc. 8. Every contract, combination in form of trust or otherwise or con-
spiracy, in restraint of trade or commerce in any Territory of the United
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On the 15th day of March, 1889, all but three of the
defendants, the railway companies named in the bill, made
and entered into an agreement by which they formed them-
selves into an association to be known as the * Trans-Missouri
Freight Association,” and they agreed to be governed by the
provisions contained in the articles of agreement.

The memorandum of agreement entered into between the
-railway companies named therein, stated, among other things,
as follows : “ For the purpose of mutual protection by estab-
lishing and maintaining reasonable rates, rules and regulations
on all freight traffic, both through and local, the subscribers
do hereby form an association to be known as the Trans-
Missouri Freight Association, and agree to be governed by
the following provisions.”

“ Arricte L

“The traffic to be included in the Trans-Missouri Freight
Association shall be as follows:

States or of the District of Columbia, or in restraint of trade or commerce
between any such Territory and another, or between any such Territory or
Territories and any State or States or the District of Columbia, or with
foreign nations, or between the District of Columbia and any State or
States or foreign nations, is hereby declared illegal. Every person who
shall make any such contract or engage in any such combination or con-
spiracy, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollars, or by
imprisonment not exceeding one year, or by both said punishments, in the
discretion of the court.

SEec. 4. The several Circuit Courts of the United States are hereby in-
vested with jurisdiction to prevent and restrain violations of this act; and
it shall be the duty of the several district attorneys of the United States, in
their respective districts, under the direction of the Attorney General, to
institute proceedings in equity to prevent and restrain such violations.
Such proceedings may be by way of petition setting forth the case and
praying that such violation shall be enjoined or otherwise prohibited.
When the parties complained of shall have been duly notifled of such
petition the court shall proceed, as soon as may be, to the hearing and de-
termination of the case; and pending such petition and before final decree,
the court may at any time make such temporary restraining order or prohi-
bition as shall be deemed just in the premises.

SEc. 5. Whenever it shall appear to the court before which any proceed-
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«1, All traffic competitive between any two or more mem-
bers hereof, passing between points in the following described
territory : Commencing at the Gulf of Mexico, on the 95th
meridian, thence north to the Red River; thence via that
river to the eastern boundary line of the Indian Territory ;
thence north by said boundary line and the eastern line of
the State of Kansas to the Missouri River at Kansas City;
thence via the said Missouri River to the point .of intersection
of that river with the eastern boundary of Montana; thence
via the said eastern boundary line to the international line, —
the foregoing to be known as the ‘Missouri River line, —
thence via said international line to the Pacific coast; thence
via the Pacific coast to the international line between the
United States and Mexico; thence via said international line
to the Gulf of Mexico, and thence via said gulf to the point
of beginning, including business between points on the boun-
dary line as described.

ing under section four of this act may be pending, that the ends of justice
require that other parties should be brought before the court, the court
may cause them to be summoned, whether they reside in the district in
which the court is held or not; and subpcenas to that end may be served
in any district by the marshal thereof.

Skc. 6. Any property owned under any contract or by any combination,
or pursuant to any conspiracy (and being the subject thereof) mentioned
in section one of this act, and being in the eourse of transportation from
one State to another, or to a foreign country, shall be forfeited to the
United States, and may be seized and condemned by like proccedings as
those provided by law for the forfeiture, seizure and condemnation of
property imported into the United States contrary to law.

Skc. 7. Any person who shall be injured in his business or property by
any other person or corporation by reason.of anything forbidden or de-
clared to be unlawful by this act, may sue therefor in any Circuit Court
of the United States in the district in which the defendant resides or is
found, without respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the costs of suif, including
a reasonable attorney’s fee.

Src. 8. That the word ¢ person,” or ** persons,” wherever used in this
act shall be deemed to include corporations and associations existing under
or authorized by the laws of either the United States, the laws of any of
the Territories, the laws of any State, or the laws of any foreign country.

~ Approved, July 2, 1890.
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“9. All freight traffic originating within the territory as
defined in the first section when destined to points east of
the aforesaid Missouri River line.”

Certain exceptions to the above article are then stated as
to the particular business of several railway companies, which
was to be regarded as outside and beyond the provisions of
the agreement.

Article II provided for the election of a chairman of the
organization and for meetings at Kansas City, or otherwise,
as might be provided for. By section 2 of that article each
road was to “designate to the chairman one person who shall
be held personally responsible for rates on that road. Such
person shall be present at all regular meetings, when possible,
and shall represent his road, unless a superior officer is present.
If unable to attend he shall send a substitute with written au-
thority to act upon all questions which may arise, and the
vote of such substitute shall be binding upon-the company
he represents.”

Section 8 provides that “ A committee shall be appointed
to establish-rates, rules and regulations on the traffic subject
to this association, and to consider changes therein, and make
rales for meeting the competition of outside lines. Their con-
clusions, when unanimous, shall be made effective when they
so order, but if they differ the question at issue shall be re-
ferred to the managers of the lines parties hereto; and if they
disagree it shall be arbitrated in the manner .prov1ded in
article VIL.”

By section 4 it was provided that: “ At least five days’
written notice prior to each monthly meeting shall be given
the chairman of any proposed reduction in rates or change in
any rule or regulation governing freight traffic; eight daysin
so far as applicable to the traffic of Colorado or Utah.”

Sections 5, 6, 7, 8, 9, 10 and 11 of article IT read as follows:

“Smo. 5. At each monthly meeting the association shall
consider and vote upon all changes proposed, of which due
notice has been given, and all parties shall be bound by the
decision of the association, as expressed, unless then and there
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the parties shall give the association definite written notice
that, in ten days thereafter, they shall make such modification
notwithstanding the vote of the association : Provided, That
if the member giving notice of change shall fail to be repre-
sented at the meeting, no action shall be taken on its notice,
and the same shall be considered withdrawn. Should any
member insist upon a reduction of rate against the views of
the majority, or if the majority favor the same, and if, in the
judgment of such majority, the rate so made aﬁ’ects seriously
the rates upon other traffic, then the association may, by a
majority vote, upon such other traffic put into effect corre-
sponding rates to take effect on the same day. By unanimous
consent, any rate, rule or regulation relating to freight traffic
may be modified at any meeting of the association without
previous notice.

“Sec. 6. Notwithstanding anything in this article contamed
each member may, at its peril, make at any time, w1thout
previous notice, such rate, rule or regulations as may be neces-
sary to meet the competition of lines not members of the
association, giving at the same time notice to the chairman of
its action in the premises. If the chairman, upon investigation,
shall decide that such rate is not necessary to meet the direct
competition of lines not members of the association, and shall
so notify the road making the rate, it shall immediately with-
draw such rate. At the next meeting of the association held
after the making of such rate, it shall be reported to the
association, and if the association shall decide by a two-thirds
- vote that such rate was not made in good faith to meet such
competition, the member offending shall be subject to the
penalty provided in section 8 of this article. If the associa-
tion shall decide by a two-thirds vote that such rate was made
in good faith to meet such competition, it shall be considered
as authority for the rate so made.

“Src. 7. All arrangements with connecting lines for the
division of through rates relating to traffic covered by this
agreement shall be made by authority of the association:
Provided, however, That when one road has a proprietary
interest in another,.the divisions between such roads shall be
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what they may elect, and shall not be the property of the
association : Provided, further, That, as regards traffic con-
tracts at this date actually existing between lines not having
common proprietary interests, the same shall be reported, so"
far as divisions are concerned, to the association, to the end
that divisions with competing lines may, if thought advisable
by them, be made on equally favorable terms.

“Sro. 8. It shall be the duty of the chairman to investigate
all apparent violations of the agreement, and to report his
findings to the managers, who shall determine, by a majority
vote (the member against whom complaint is made to have no
vote), what, if any, penalty shall be assessed, the amount of
each fine not to exceed one hundred dollars, to be paid to the
association. If any line party hereto agrees with a shipper,
or any one else, to secure a reduction or change in rates, or
change in the rules and regulations, and it is shown upon in-
vestigation by the chairman that such an arrangement was
effected, and traffic thereby secured, such action shall be re-
ported to the managers, who shall dete_rmme as above pro-
vided, what, if any, penalty shall be assessed.

“Sro. 9. When a penalty shall have been declared against
any member of this association, the chairman shall notify the
managing officer of said company that such fine has been
assessed, and that within ten days thereafter he will draw
for the amount of the fine; and the draft, when presented,
shall be honored by the company thus assessed.

“Sgc. 10, All fines collected to be used to defray the ex-
penses of the association, the offending party not to be bene-
fited by the amounts it may pay as fines.

“Src. 11. Any member not present or fully represented at
roll call of general or special meetings of the freight associa-
tion, of which due and proper notice has been given, shall be
fined one dollar, to be assessed against his company, unless he
shall have previously-filed with the chairman uotice of inabil-
ity to be present or represented.”

Articles 8, 5, 6 and 7 contain appropriate provxswns for the
carrying oub of the purposes of the agreement, but it is not
necessary to here set them forth in detail.
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Article IV reads as follows:

“Arrticte IV.

“ Any wilful underbilling in weights, or billing of freight
at wrong classification, shall be considered a violation of this
agreement; and the rules and regulations of any weighing
association or inspection bureau, as established by it or as
enforced by its officers and agents, shall be considered bind-
ing under the provisions of this agreement, and any wilful
violation of them shall be subject to the penalties provided
herein.”

Article VIII provides that the agreement should take effect
April 1, 1889, subject thereafter to thirty days’ notice of a de-
sire on the part of any line to withdraw from the same.

On the 6th of January, 1892, the United States, as com-
plainant, filed in the Circuit Court of the United States for
the District of Kansas, through the United States attorney
for that distriet, and under the direction of the Attorney
General of the United States, its bill of complaint against
the Trans-Missonri Freight Association, named in the agree-
ment above mentioned, the Atchison, Topeka and Santa Fé
Railroad Company, and some seventeen other railroad com-
panies, the officers of which had, it was alleged, signed the
agreement above mentioned in behalf of and for their respec-
tive companies. The bill was filed by the Government for
the purpose of having the agreement between the defendant
railroad companies set aside and declared illegal and void, and
to have the association dissolved.

It alleged that the defendant railroad ('orporatlons, signing
the agreement, were at that time and ever since had been
-common carriers of all classes and kinds of freight and com-
modities which were commonly moved, carried and trans-
ported by railroad companies in their freight traffic, and at
all such times had been, and then were, continuously engaged
in transporting freight and commodities in the commerce,
trade and traffic which is continuously carried on among and’
between the several States of the United States, and among
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and between the several States and Territories of the United
States, and between the people residing in, and all persons en-
gaged in trade and commerce. within and among and between,
the States, Territories and countries aforesaid; that each of
the defendants was; prior to the 15th day of March, 1889,
the owner and in the control of, and that they were respec-
tively operating and using, distinct and separate lines of- rail-
road, fitted up for carrying on business as such carriers in the
freight traffic above mentioned, independently and disconnect-
“edly with each other, and that said lines of railroad had been
“and then were the only lines of transportation and communi-
cation engaged in the freight traffic between and among the
States and Territories of the United States having through
lines for said freight traffic in all that region of country lying:
to the westward of the Mississippi and Missouri rivers and
east of the Pacific Ocean ; that these lines of railroad furnish
to the public and to persons engaged in trade and traffic and
commerce between the several States and Territories and
countries above mentioned separate, distinct and competitive
lines of transportation and communication extending along
and between the States and Territories of the United States
lying westward of the Mississippi and Missouri rivers to the
Pacific Ocean, and that the construction and maintenance of
said several separate, distin‘ct and competitive lines of railroad
aforesaid had been encouraged and assisted by the United
States and by the States and Territories in the region of
country aforesaid, and by the people of the said several States
and Territories, by franchises and by grants and donations of
large amounts of land of great value, and of money and se-
curities, for the purpose of securing to the public and to the
people engaged in trade and commerce throughout the region
of country aforesaid competitive lines of transportation and
communication,; and that prior to the 15th day of March,
1889, and subsequently and up to the present time, each and
all of said defendants have been and are engaged as common
carriers in the railway freight traffic connected with the mter—
state commerce of the United States.
- It was then alleged in the bill as follows:
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“ And your orator further avers that on or about the fif-
teenth day of March, 1889, the defendants not being content
with the usual rates and. prices for which they and others
were accustomed to move, carry and. transport property,
freight and commodities in the trade and commerce afore-
said and in their said business and occupation, but contriving
and intending unjustly and oppressively to increase and aug-
ment the said rates and prices, and to .2unteract the effect
of free competition on the facilities and prices of transporta-
tion, and to establish and maintain arbitrary rates, and to
prevent any one of said defendants from reducing such arbi-
trary rates, and thereby exact and procure great sums of
money from the people of the said States and Territories
aforesaid, and from the people engaged in the interstate
commerce, trade and traffic within the region of country
aforesaid, and from all persons having goods, wares and mer-
chandise to be transported by said railroads, and intending
to monopolize the trade, traffic and commerce among and
between the States and Territories aforesaid, did combine,
conspire, confederate and unlawfully agree together, and did
then and there enter into a written contract, combination,
agreement and compact, known as a memorandum of agree-
ment of the Trans-Missouri Freight Association, which was
signed by each of said above-named defendants.”

The bill then set forth the agreement signed by the various
corporations defendant.

It was further alleged that the agreement went into effect on
the 1st day of April, 1889, and that since that time each and
all of the defendants, by reason of the agreement, have put
into effect and kept in force upon the several lines of railroads
the rules and regulations and rates and prices for moving,
carrying and transporting freight fixed and established by
the association, and have declined and refused to fix or estab-
lish and maintain or give on their railroads rates and prices
for the carrying of freight based upon the cost of constructing
.and. maintaining their several lines of railroad and the cost
of carrying freights over the same, and such other "elements -
as should be considered in establishing tariff rates upon each
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particular road, and the people of the States and Territories
subject to said association, and all persons engaged in trade
and commerce within, among and between the different States
and Territories had been compelled to and were still compelled
to pay the arbitrary rates of freight and submit to the arbi-
trary rules and regulations established and maintained by
the association, and ever since that date had been and still
were deprived of the benefits that might be expected to flow
from free competition between said several lines of transpor-
tation and communication, and were deprived of the better
- facilities and cheaper rates of freight that might be reason-
ably expected to flow from free competition between the lines
above mentioned, and that the trade, traffic and commerce
in such region of country, and the freight traffic in connection
therewith, had been and were monopolized and restrained,
hindered, injured and retarded by the defendants by means
of and through the instrumentality of such association.

The bill further averred that notwithstanding the passage
of the act of Congress above mentioned on the 2d day of
“July, 1890, the “ defendants still continue in and still engage
in said unlawful combination and conspiracy, and still main-
tain said Trans-Missouri Freight Association, with all the
powers specified in the memorandum of agreement and articles
of association hereinbefore set forth, which said agreement,
combination and conspiracy so as aforesaid entered into and
maintained by said defendants is of great injury and grievous
prejudice to the common and public good and to the welfare
of the people of the United States.”

* The prayér of the bill was as follows:

“In consideration whereof, and inasmuch as your orator
can only have adequate relief in the premises in this honor-
able court where matters of this nature are properly cogni-
zable and relievable, your orator prays that this honorable
court may order, adjudge and decree that said Trans-Missouri
Freight Association be dissolved, and that said defendants,
and all and each of them, be enjoined and prohibited from
further agreeing, combining and conspiring and acting to-
gether to maintain rules and regulations and rates for carry-
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ing freight upon their several lines of railroad to hinder trade
and commerce. between the States and Territories’ of the
United States, and that all and each of them be enjoined and
prohibited from entering or continuing in a combination, asso-
ciation or conspiracy to deprive the people engaged in trade
and commerce between and among the States and Territories
of the United States of such facilities and rates and charges
of freight transportation as will be afforded by free and un-
restrained competition between the said several lines of rail-
road, and that all and each of said defendants be enjoined
and prohibited from agreeing, combining and conspiring and
acting together to monopolize or attempt to monopolize the
freight traffic in the trade and commerce between the States
and Territories of the United States, and that all and each
of said defendants be enjoined and prohibited from. agreeing,
combining and conspiring and acting together to prevent each
and any of their associates from carrying freight and com-
‘modities in the trade and commerce between the States and
Territories of the United States at such rates as shall be vol-
untarily fixed by the officers and agents of each of said roads
‘acting independently and separately in its own behalf.”

The defendants were required to answer fully, etc., each
and all of the matters charged in the bill, but such answer
was not required to be under oath, an answer under oath
being specially waived.

The Chicago, Kansas and Nebraska Railway Company, the
Missouri, Kansas and Texas Railway Company and the Den-
ver, Texas and Fort Worth Railroad Company denied being
parties to the association. The other fifteen companies filed
separate answers, each setting up substantially the same de-
fence.

They admitted they were common carriers engaged in the
transportation of persons and property in .the States and
Territories mentioned in the agreement, and they alleged
that as such common carriers they were subject to the pro-
visions of the act of Congress, approved February 4, 1887,
c. 104, 24 Stat. 379, entitled “ An act to regulate commerce,” -
with the various amendments thereof and additions thereto,
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and they alleged that that act and the amendments consti-
tuted a system of regulations established by Congress for
common carriers subject to the act, and they denied that they
were subject to the provisions of the act of Congress passed
July 2, 1890, above set forth.

They admit that they severally own, control and operate
separate and distinct lines of railroad constructed and fitted
for carrying on business as common carriers- of freight, inde-
pendently and disconnectedly with each other; except that a
common interest exists between certain companies, named in
the answer. They admit that the lines of railroad mentioned
in the bill furnish lines of transportation and communication

" to persons engaged in freight traffic between and among the
States and Territories of the United States, having through
lines for freight traffic in that region of country lying to the

westward of the Mississippi and Missouri rivers and east of
the Pacific Ocean, but; deny that they are the only such lines,

- and allege that there are several others, naming them.

They further admitted that prior to the organization of the
freight association the defendants furnished to the public and
to persons engaged in trade, trafficand commerce between
the several States and Territories named in the agreement,
separate, distinct and competitive lines of transportation and
communication, and they allege that they still continue to
do so.

They admitted that some of the roads mentioned in the
bill received aid by land grants from the United States, and
others received aid from States and Territories by loans of
credits, donations of depot sites and rights of way, and in a
few cases by investments of money, and that the people of
the States and Territories to a limited extent made invest-
ments in the stocks and bonds of some of the roads, while
others, mentioned in the bill, were almost exclusively con-
structed by capital furnished by non-residents of that region.

It was also admitted that the purpose of the land grants,
loans, donations and investments was to obtain the construc-
tion of competitive lines of transportation and communication

.to the end that the public and the people engaged in trade
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and commerce throughout that region of country might have
facilities afforded by railways in communicating with each
other and with other portioms of the United States and the
world, and denied that they were granted for any other
purpose.

The defendants admitted the formation on or about March
15, 1889, of the voluntary association described in the bill as
the ¢“Trans-Missouri Freight Association.”

They denied the allegation that they were not content with
the rates and prices prevailing at the date of the agreement;
they denied any intent to unjustly increase rates, and denied
that the agreement destroyed, prevented or illegally limited
or influenced competition; they denied that arbitrary rates
were fixed or charged, or that rates had been increased, or
that the effect of free competition had been counteracted ;
they denied any purpose in the formation of the association
to monopolize trade, traflic and commerce between the States
and Territories within the region mentioned in the bill; and
they denied that the agreement was in any respect the illegal
result of any unlawful confederation or conspiracy. The de-
fendants alleged that the proper object of the association was
to establish reasonable rates, rules and regulations on all
freight traffic, and the maintenance of such rates until
changed in the manner provided by law; that the agree-
ment was filed with the Interstate Commerce Commission
as required by section 6 of the act of February 4, 1887.
They also alleged that it was not the purpose of the associa-
tion to prevent the members from reducing rates or changing
the rules and regulations fixed by the association; that by
the terms of the agreement each member might do so, the
preliminary requirement being that the proposed change
should be voted upon at a meeting of the association, after-
which, if the proposal was not agreed to, the line making the
proposal could make such reduced rate notwithstanding the
objection of the other lines; that the purpose of this provision
was to afford opportunity for the consideration of the reason-
ableness of any proposed rate, rule or regulation by all lines
interested and an interchange of views on the effect of such
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reduction, and that reductions of rates had been made in
numerous instances through said process by the association.
They admitted that the agreement took effect April 1, 1889,
and that it had remained in operation since, and that the
rates, rules and regulations fixed and established from time
to time under said agreement had been put into effect and
maintained in conformity to law; and it was denied that by
reason of the agreement or under duress of fines and penal-
ties, or otherwise, the defendants had refused to establish and
maintain just and reasonable rates; and it was alleged that
the object of the association at all times had been and was
to establish all rates, rules and regulations upon a just and
reasonable basis, and to avoid unjust discrimination and undue
preference. They denied that shippers or the public were in
any way oppressed or injured by reason of the rates fixed by
the association, but on the contrary they alleged that the
agreement and the association established under it had been
beneficial to the patrons of the railway lines composing the
association and the public at large. These in substance were
the allegations in- the various answers.

The cause came on for hearing on bill and answer before
the Circuit Court of the United States for the District of Kan-
sas, First Division. That court dismissed the bill without
costs against the complainant. 53 Fed. Rep. 440. The Gov-
ernment duly appealed from the judgment to the United States
Circuit Court of Appeals for the Eighth Oircuit, and that
court after argument affirmed, in October, 1893, the judgment
of the Circuit Court, without costs, Shiras, District Judge, dis-
senting. 19 U. S. App.86. From that judgment the Govern-
ment appealed to this court.

A motion was made upon affidavits to dismiss the appeal.
The affidavits show that on the 18th of November, 1892, a
resolution was adopted by the Trans-Missouri Freight Associa-
tion, one of the defendants, providing that the organization
should be discontinued from and after the 19th of November,
1892, and the secretary was instructed to wind up its affairs
at as early a date as possible. It further appeared by the
affidavits that the Trans-Missouri Freight Association was
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actually dissolved and its existence ended on the above date,
November 19, 1892, and that it has not since that date been
revived, nor has it since that date had any activity of any
kind, “and that it has not conducted or been engaged in any
operations or business whatever, but that it has been dead and
out of existence.”

It also alleged as another ground for dismissing the appeal
that the matter in controversy does not exceed $1000, and that
the case does not come under any other provision of the act of
1891, allowing an appeal from the Circuit Courts of Appeals
to this court. In opposition to the motion it appeared upon
the part of the appellant that at the same meeting at which
the resolution above referred to was adopted, the following
resolution was also adopted: “fZesolved, That a committee of
seven be appointed by the chairman of this meeting to draw up
a new agreement for the conduct of business now substantially
covered by the Trans-Missouri agreement and to make a report
to all lines in the Trans-Missouri Association at a meeting
to be called in Chicago on December 6, 1892.” A committee
. of seven was accordingly appointed, which adopted a resolution
calling a meeting for the 6th of December, 1892, of the lines
formerly members of the Trans-Missouri Association and rep-
resentatives of other interested lines for the purpose of con-
sidering any changes in the tariffs and of business which was
under the jurisdiction of that association and which might be
submitted to the parties at.that time, and to further consider
the organization of one or more rate committees to govern
the manner of making rates on such traffic until some per-
manent organization could be effected. In the early days
‘of December, 1892, the meeting so called was held and. was
participated in by most of the railroad companies which were
parties to the Trans-Missouri agreement, and at that meeting
an agreement was made upon the subject of rates of freight,
and a West-Missouri freight rate committee was appointed,
the duties of which committee were to establish and maintain
reasonable rates in the territory described, and other lines not
therein represented but interested in the freight traffic of such
territory were to be invited to become members. A plan for

VOL. CLXVI—20
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the establishment of sub-rate committees for the purpose of
agreeing upon rates was therein set forth and agreed to. The
agreement was to become effective on the 1st of January, 1892,
and to remain in force until the following April, during which
time it was supposed that a new and permanent association to
provide for an agreement relating to rates of freight might be
founded. It does not appear whether such permanent asso-
ciation has been formed or that the temporary agreement has
been actually terminated.

In answer to the motion to dismiss on the ground that the
matter in controversy did not amount to over a thousand
dollars, the parties have stipulated as follows: “It is hereby
stipulated for the purposes of this case and no other, and
without waiving any right to question the legal effect of such
fact, that the daily freight charges on interstate shipments
collected by all the railway companies at points where they
compete with each other were, at the time of the agreement
mentioned in the pleadings herein, and have been since, more
than one thousand dollars.”

To the motion made to dismiss the appeal for want of juris-
diction, briefs were filed as follows :

Mr. W. F. Guthrie filed a brief on behalf of the Burlington -
and Missouri River Railroad Company in support of the
motion.

Mr. Lioyd W. Bowers filed a brief on behalf of the Atchison,
Topeka and Santa Fé Railroad Company, the Chicago, Rock
Island and Pacific Railroad Company, the Fremont, Elkhorn
and Missouri Valley- Railroad Company, The Sioux City
and Pacific Railroad Company and the Chicago, St. Paul,
Minneapolis and Omaha Railway Company in support of the
motion.

Mr. Attorney General and Mr. Assistant Attorney. General
Whitney for the United States filed a brief opposing the
motion.
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‘At the hearing on the merits one hour additional time was,
on motion of Mr. Dillon, allowed to each side.

Mr. Attorney General for the United States, appellants.

Mr. John F. Dillon for the Freight Association, appellees.
Mr. A. L. Williams, Mr. Harry Hubbard and Mr. John M.
Dillon were on his brief.

Mr. James C. Carter for the Freight Association, appellees.

My. E. J. Phelps for the Freight Association and the New
York Central and Hudson River Railroad Company, appellees.

Mr. Attorney General concluded for appellants.

Myr. W. F. Guthrie filed a brief on behalf of the Burlington
and Missouri River Railroad Company.

Myr. Lloyd W. Bowers filed a brief for the Fremont, Elkhorn
and Missouri Valley Railroad Company and the Sioux City
.and Pacific Railroad Company. :

Me. Justicr Prckmawm, after shatlng the facts, delivered the
opinion of the court.

The defendants object to the hearing of this appeal, and
ask that it be dismissed on the ground that the Trans-Missouri
Freight Association has been dissolved by a vote of its members
since the judgment entered in this suit in the court below. A
further ground urged for the dismissal of the appeal is that
the requisite amount (over one thousand dollars) is not in con-
troversy in the suit, and that as an appeal would only lie to
this court in this character of suit under the act of March 3,
1891, c. 517, 23 Stat. 826, where that amount is in controversy,
the appeal should be dismissed.

As to the first ground, we think the fact of the dlssolut.lon
of the association does not prevent this court from taking cog-
nizance of the appeal and deciding the case upon its merits.
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The prayer of the bill filed.in this suit asks not only for the
dissolution of the association, but, among other things, that
the defendants should be restrained from continuing in a like
combination, and that they should be enjoined from further
conspiring, agreeing or combining and acting together to
maintain rules and regulations and rates for carrying freight
upon their several lines, etc. The mere dissolution of the
association is not the most-important object of this litigation.
The judgment of the court is sought upon the question of the
" legality of the agreement itself for the carrying out of which
- the association was formed, and if such agreement be declared

to be illegal, the court is asked not only to dissolve the asso-
ciation named in the bill, but that the defendants should be
enjoined for the future.,

The defendants, in bringing to the notice of the court the
fact of the dissolution of the association, take pains to show
that such dissolution had no connection or relation whatever
with the pendency of this suit, and that the association was
not terminated on that account. They do not admit the
illegality of the agreement, nor do they allege their purpose
not to enter into a similar one in the immediate future. On
the contrary, by their answers the defendants claim that the
agreement is a perfectly proper, legitimate and salutary one,
and that it or one like it is necessary to the prosperity of the
companies. If the injunction were limited to the prevention
of any action by the defendants under the particular agree-
ment set out, or if the judgment were to be limited to the
dissolution of the association mentioned in the bill, the relief
obtained would be totally inadequate to the necessities of the
occasion, provided an agreement of that nature were deter-
mined to be illegal. The injunction should go farther, and
enjoin defendants from entering into or acting under any
similar agreement in the future. In other words, the relief
granted should be adequate to the occasion.

As an answer to the fact of the dissolution of the association,
it is shown on the part of the Government that these very:
defendants, or most of them, immediately entered into a sub-
stantially similar agreement, which was to remain in force for
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a certain time, and under which the companies acted, and in
regard to which it does not appear that they are not st111 act-
ing. If the mere dissolution of the. association worked an
abatement of the suit as to all the defendants, as is the claim
made on their part, it is plain that they have thus discovered

an effectual means to prevent the judgment of this court
being given upon the question reftlly involved in the case.
The defendants having succeeded in the court below, it would
only be necessary thereafter to dissolve their association and
instantly form another of a similar kind, and the fact of the
dissolution would prevent an appeal to this court or procure
its dismissal if taken. This result does not and ought not to -
follow, Although the general rule is that- equity does not
interfere simply to restrain a possible future violation of law,
yet where parties have entered into an illegal agreement and
are acting under it, and there is no adequate remedy at law
and the jurisdiction of the court has attached by the filing
of a bill to restrain such or any like action under a similar
agreement, and a trial has been had, and judgment entered,
the appellate jurisdiction of this court is not ousted by a
simple dissolution of the association, effected subsequently to
the entry of judgment in the suit.

Private parties may settle their controversies at any time,
and rights which a plaintiff may have had at the time of the
commencement of the action may terminate before judgment
is obtained or while the case is on appeal, and in any such
case the court, being informed of the facts, will proceed ne
further in the action. Here, however, there has been no ex-
tinguishment of the rights (whatever they are) of the public,
the enforcement of which the Government has endeavored to
procure by a judgment of a court under the provisions of the
act of Congress above cited. The defendants cannot foreclose
those rights nor prevent the assertion thereof by the Govern-
ment as a substantial trustee for the public under the act of
Congress, by any such action as has been taken in this case.
By designating the agreement in question as illegal and the
alleged combination as an unlawful one, we simply mean to
say that such is the character of the agreement as claimed by
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the Government. That question the Government has the
right to bring before the court and obtain its judgment
thereon. Whether the agreement is of that character is the
question herein to be decided.

- We think, therefore, the first ground urged by defendants
for the dismissal of the appeal is untenable

‘We have no difficulty either in sustaining the jurisdiction of
this court in regard to the second ground, that of the amount

“in controversy in the suit.

The bill need not state, in so many words, that a certain
amount exceeding one thousand dollars is in controversy in
order that this eourt may have jurisdiction on appeal. The
statutory amount must as a matter of fact be in controversy,

_yet that fact may appear by affidavit. after the appeal is
taken to this court, Whiteside v. Haselton, 110 U. 8. 296 ; Red
Leiver Cattle Co. v. Needham, 137 U. 8. 632, or it may be
made to appear in such other manner as shall establish it to
the satisfaction of the court. A stipulation between the par-
ties as to the amount is not controlling, but in the discretion
of the court it may be regarded in a particular case, and with
reference to the other facts appearing in the record as suffi-
cient proof of the amount in controversy to sustam the juris-
diction of this court.

The bill shows here an agreement entered into (as stated in
the agreement itself) for the purpose of maintaining reasonable
rates to be received by each company executing the agreement,
and the stipulation entered into between the parties hereto
shows that the daily freight charges on interstate shipments
collected by the railway companies at points where they
compete with each other were, at the time of the making of
the agreement mentioned in the pleadings herein and have
been since, more than one thousand dollars. This agreement
so made, the Government alleges, is illegal as being in restraint
of trade, and was entered into between the companies for the
purpose of enhancing the freight rates. The companies, while
denying the illegality of the agreement or its purpose to be
other than to maintain reasonable rates, yet allege that with-
out some such agreement the competition between them for
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traffic would be so severe as to cause great losses to each
defendant and possibly ruin the companies represented in the
agreement. Such a result, it is claimed, is avoided by reason
of the agrecment. Upon the existence, therefore, of this or
some similar agreement directly depends (as is alleged) the pros-
perity, if not the life, of each company. It must follow that
an amount much more than a thousand dollars is involved
in the maintenance of the agreement or in the right to main-
tain it or something like it. These facts, appearing in the
record and the stipulation, show that the right involved is a
right which is of the requisite pecuniary value. A reduction
of the rates by only the fractional part of one per centum
would, in the aggregate, amount to over a thousand dollars in .
a very few days. This is.sufficient to give the court jurisdic-
tion on appeal South Carolina v. Seymouwr, 153 U. 8. 353,
857. There is directly involved in this suit the validity and
the life of this agreement, or one similar to it. Out of this
agreement directly springs the ability as well as the rlght to
maintain these rates, and each company is interested in main-
taining the validity of the agreement to the same extent as
all the others. As against the agreement the Government
represents the interest of the public, and thus the parties stand
opposed to each other — the one in favor of dissolving and the
other of maintaining the agreement.

Unlike the case of G4bson v. Shufeldt, 122 U. 8. 27, and the
cases therein cited in the opinion of the court delivered by
Mr. Justice Gray, the defendants here are jointly interested
in the question, and it is not the case of a fund amounting to
more than the requisite sum which is to be paid to different
parties in sums less than the jurisdictional amount.

For the reasons above stated, we think the jurisdictional
fact in regard to each defendant appears plainly and neces-
sarily from the record and the stipulation, and that the duty
is thus laid upon this court to entertain the appeal.

Coming to the merits of the suit, there are two important
questions which démand our examination. They are, first,
whether the above-cited act of Congress (called herein the
Trust Act) applies to and covers common carriers by railroad;
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and, if so, second, does the agreement set forth in the bill
violate any provision of that act?

As to the first question :

The language of the act includes every contract, combina-
tion in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States or
with foreign nations. So far as the very terms of the statute
go, they apply to any contract of the nature deseribed. A
contract therefore that is in restraint of trade or commerce is
by the strict language of the act prohibited even though such
contract is entered into between competing common carriers
by railroad, and only for the purposes of thereby affecting
traffic rates for the transportation of persons and property.
If such an agreement restrain trade or commerce, it is pro-
hibited by the statute, unless it can be said that an agree-
ment, no matter what its terms, relating only to transportation
cannot restrain trade or commerce.. We see no escape from
the conclusion that if any agreement of such a nature does
restrain it, the agreement is condemned by this act. It can-
not be denied that those who are engaged in the transpor-
tation of persons or property from one State to another are
engaged in interstate commerce, and it would seem to follow
that if such persons enter into agreements between themselves
in regard to the compensation to be secured from the owners
of the articles transported, snch agreement would at least
relate to the business of commerce, and might more or less
restrain it. The point urged on the defendants’ part is that
the statute was not really intended to reach that kind of an
agreement relating only to traffic rates entered into by com-
peting.common carriers by railroad; that it was intended to
reach only those who were engaged in the manufacture or
sale of articles of commerce, and who by means of trusts, com-
binations and conspiracies were engaged in affecting the
supply or the. price or the place of manufacture of such
articles. The terms of the act do not bear out such construc-
tion. Railroad companies are instruments of commerce, and.
their business is commerce itself. State Freight Tax case, 15
Wall. 232, 275; Zelegraph Co. v. Texas, 105 U. S. 460, 464.
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An act which prohibits the making of every contract, etc., in
restraint of trade or commerce among the several States,
would seem to cover by such language a contract between
competing railroads, and relating to traffic rates for the trans-
portation of articles of commerce between the States, pro-
vided such contract by its direct effect produces a restraint
of trade or commerce. What amounts to a regtraint within
the meaning of the act if thus construed need not now be
discussed.

We have held that the Trust Act did not apply to a com-
pany engaged in one State in the refining of sugar under the’
circumstances detailed in the case of United States v. E. C.
Knight Company, 156 U. S. 1, because the refining of sugar
under those circumstances bore no distinct relation to com-
merce between the States or with foreign nations. To ex-
clude agreements as to rates by competing railroads for the
transportation of articles of commerce between the States
would leave little for the act to take effect upon. _

Nor do we think that because the sixth section does not
forfeit the property of the railroad company when merely
engaged in the transportation of property owned under and
which was the subject of a contract or combination men-
tioned in the first section, any ground is shown for holding
the rest of the act inapplicable to carriers by railroad. It
is not perceived why, if the rest of the act were intended
to apply to such a carrier, the sixth section ought necessarily
to have provided for the seizure and condemnation of the
locomotives and cars of the carrier engaged in the trans-
portation between the States of those articles of commerce
owned as stated in that sixth section. There is some justice
and propriety in forfeiting those articles, but we see none in
forfeiting the locomotives or cars of the carrier simply be-
cause such carrier was transporting articles as described from
one State to another, even though the carrier knew that they
had been manufactured or sold under a contract or combina-
tion in violation of the act. In the case of a simple trang
portation of such articles the carrier would be guilty of no
violation of any of the provisions of the act. Why, there-
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‘fore, would it follow that the sixth section should provide
for the forfeiture of the property of the carrier if the rest
of the act were intended to apply to it? To subject the
locomotives and cars to forfeiture under such circumstances
might also cause great confusion to the general business of
the carrier and in that way inflict unmerited punishment
upon the innocent owners of other property in the course
of transportation in the same cars and drawn by the same
locomotives. If the company itself violates the act, the
penalties are sufficient as provided for therein.

Bat it is maintained that an agreement like the one in ques-
tion on the part of the railroad companies is authorized by
the Commerce Act, which is a special statute applicable only
to railroads, and that a construction of the Trust Act (which
is a-general act) so as to include within its provisions the case
of railroads, carries with it the repeal by implication of so
much of the Commerce Act as authorized the agreement,
It is added that there is no language in the Trust Act which
is sufficiently plain to indicate a purpose to repeal those pro-
visions of the Commerce Act wlich permit the agreement;
.that both acts may stand, the special or Commerce Act as
relating solely to railroads and their proper regulation and
management, while the later and general act will apply to
all contracts of the nature therein described, entered into
by any one other than competing common carriers by rail-
road for the purpose of establishing rates of traffic for trans-
portation. On a line with this reasoning it is said that if
Congress had intended to in any manner affect the railroad
carrier as governed by the Commerce Act, it would have
amended that act directly and in terms, and not have left
it as a question of construction to be determined whether
so important a change in the commerce statute had been ac-
complished by the passage of the statute relating to trusts.

The first answer to this argument is that, in our opinion,
the Commerce Act does not authorize an agreement of this
nature. It may not in terms prohibit, but it is far from
conferring either directly or by implication any authority
‘to make it. If the agreement be legal it does not owe its
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validity to any provision of the Commerce Act, and if ille-
gal it is not made so by that act. The fifth section prohibits
what is termed ¢ pooling,” but there is no express provision
in the act prohibiting the maintenance of traffic rates among
competing roads by making such an agreement as this, nor is
there . v provision which permits it. Prior to the passage of
the act the companies had sometimes endeavored to regulate
competition and to maintain rates by pooling arrangements,
and in the act that kind of an arrangement was forbidden.
After its passage other devices were resorted to for the pur-
pose of curbing competition and maintaining rates. The
general nature of a contract like the one before us is not
mentioned in or provided for by the act. The provisions of
that act look to the prevention of discrimination, to the fur-
nishing of equal facilities for the interchange of traffic, to the
rate of compensation for what is termed the long and the
short haul, to the attainment of a continuous passage from
the point of shipment to the point. of destination, at a known
and pubhshed schedule, and, in the language of counsel for
defenddnts “ without reference to the location of those pomts
or the hnes over which it is necessary for the traffic to pass,”
to procuring uniformity of rates‘charged by each company to
its patrons, and to other objects of a similar nature. The act
was not directed to the securing of uniformity of rates to be
charged by competmg compames, nor was there any provision
therein as to a maximum or minimum of rates. Competing
and non-connecting roads are not -authorized by this statute
to make an agreement like this one.

As the Commerce Act does not authorize this agreement,
argument against a repeal by implication, of the provisions
of the act which it is alleged grant such authority, becomes
ineffective. There is no repeal in the case, and both statutes
may stand, as neither is inconsistent with the other. ‘

It is plain, also, that an amendment of the Commerce Act
would not be an appropriate method of enacting the legis-
lation contained in the Trust Act, for the reason that the
latter act includes other subjects in addition to the contracts
of or combinations among railroads, and is addressed to the
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prohibition of other contracts besides those relating to trans-
portation. The omission, therefore, to amend the Commerce
Act furnishes no reason for claiming that the later statute
does not apply to railroad transportation. Although the.
-commerce statute may be described as a general code for
the regulation and government of railroads upon the subjects
treated of therein, it cannot be contended that it furnishes
a complete and perfect set of rules and regulations which
" are to govern them in all cases, and that any subsequent act
in relation to them must, when passed, in effect amend or
repeal some provision of that statute. The statute does not
cover all cases concerning transportation by railroad and all
contracts relating thereto. It does not purport to cover such
an extensive field. ’

The existence of agreements similar to this one may-have
been known to Congress at the time it passed the Commerce
Act, although we are not aware, from the record, that an
agreement of this kind had ever been made and publicly
known prior to the passage of the Commerce Act. Yet if it
had been known to Congress, its omission to prohibit it at
that time, while prohibiting the pooling arrangements, is
no reason for assuming that when passing the Trust Act
it meant to except all contracts of railroad companies in re-
gard to traffic rates from the operation of such act. Congress
for its own reasons, even if aware of the existence of such
agreements, did not see fit when it passed the Commerce Act
to prohibit them with regard to railroad companies alone, and
the act was not an appropriate place for general legislation on
the subject. And at that time, and for several years there-
after, Congress. did not think proper to legislate upon the
subject at all. TFinally it passed this Trust Act, and in our
opinion no obstacle to its application to contracts relating to
transportation by railroads is to be found in the fact that
the Commerce Act had been passed several years before, in
which the entering into such agreements was not in terms
prohibited. '

It is also urged that the debates in Congress show beyond a
doubt that the act as passed does not include railroads. Coun-
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sel for the defendants refer in considerable detail to its history
from the time of its introduction in the Senate to its final
passage. As the act originally passed the Senate the first
section was in substance as it stands at present in the statute.
On its receipt by the House that body proposed an amend-
ment, by which it was in terms made unlawful to enter into
any contract for the purpose of preventing competition in the,
transportation of persons or property. As thus amended the
bill went back to the Senate, which itself amended the amend-
ment by making the act apply to any such contract as tended
to raise prices for transportation above what was just and
reasonable. This amendment by the Senate of the amend-
ment proposed by the House was disagreed to by that body.
The amendments were then considered by conference com-
mittees, and the first conference committee reported to each
" house in favor of the amendment of the Senate. This report
was disagreed to and another committee appointed, which
agreed to strike out both amendments and leave the bill as
it stood when it first passed the Senate, and that report was
finally adopted, and the bill thus passed.

Looking at the debates during the various times when the
bill was before the Senate and the House, both on its original
passage by the Senate and upon the report from the conference
committees, it is seen that various views were declared in re-
gard to the legal import of the act. Some of the members of
the House wanted it placed beyond doubt or cavil that con-
tracts in relation to the transportation of persons and property
were included in the bill. Some thought the amendment un-
necessary as the language of the act already covered it, and
some refused to vote for the amendment or for the bill if the
amendments were adoptéd on the ground that it would then
interfere with the Interstate Commerce Act, and tend to create
confusion as to the meaning of each act. Senator Hoar (who
was a member of the first committee of conference from the
Senate), when reporting the result arrived at by the judiciary
committee recommending the adoption of the House amend-
ment, said: “The other clause. of the House amendment is
that contracts or agreements entered into for the purpose ot
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preventing competition in the transportation of persons or prop-
erty from one State or Territory into another shall be deemed
unlawful. That, the committee recommend shall be concurred
in.  We suppose that it is already covered by the bill as it
stands ; that is, that transportation is as much trade or com-
merce amony the several States as the sale of goods in one
State to be delivered in another, and, therefore, that it is
covered already by the bill as it stands. But there is no
harm in agreeing in an amendment which expressly describes
it, and an objection to the amendment might be construed as
if the Senate did not mean to include it ; so we let it stand.”

Looking simply at the history of the bill from the time it
was introduced in the Senate until it was finally passed, it
would be impossible to say what were the views of a majorlty
of the members of each house in relation to the meaning of
the act. It cannot be said that a majority of both houses did
not agree with Senator IHoar in his views as to the construction
to be given to the act as it passed the Senate. All that can
be determined from the debates and reports is that various
members had various views, and we are left to determine the
meaning of this act, as we determine the meaning of other
acts, from the language nsed therein.

There is, too, a general acquiescence in the doctrine that
debates in Congress are not appropriate sources of informa-
tion from which to discover the meaning of the language of a
statute passed by that body. United States v. Union Pacific
LRailroad Company, 91 U. 8. 72, 19; Aldridge v. Williams,
3 How. 9, 24, Taney, Chief Justice; Mitchell v. Great Works
Milling cﬁ: Manufacturing Oompomy, 2 Story, 648,