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Inthe Supreme ourt of the United States,

Octoner TERM, 1903.

NORTHERN SECURITIES COMPAKY, (AREAT
Northern Railway Company, North-
ern Pacific Railway Company, James
J. Hill, William P. Clough, D. Willis
James, John S. Kennedy, J. Pierpont
Morgan, Robert Bacon, George F.:No. 277,
Beker, and Daniel 8. Lamont, appel-
lants,

.

Tae TUNITED STATES OF AMERICA,

appellee.

APPIAL FROM TUE CIRCUIT COURT OF THE UNITED BTATES
FOR THE DISTRICT OF MINNESOTA.

DBRIEF TOR TIIE UNITED STATES.

The bill in this case was filed by the United
States to restrain the violation of the provisions
of an aet of Congress approved July 2, 1890, en-
titled *‘An act to protect trade and commerce
against unlawful restraints and monopolies” {26
Stat. L., 209), commonly known as the Anti-trust
Act. The casc was heard before a circuit court
composed of the four cirenit judges of the eighth
cireuit, in acecordance with an act of Congress



“ (
approved February 11,1903 (42 Stat. L., 823),
which provides that such cases shall be heard
before not less than three of the cireuit judges (if
there be that many) of the circuit where the suit
is brought, and that appeals thercin shall lie only
to the Supreme Court. The circuit court rendered

a dacree against the defendants, who thereapen
took: this appeal.

STATEMENT OF 1HE CASE.

The facts of this case uaturally group them-
selves under three heads: First, those which are
descriptive of the parties; second, those which
show the competitive nature of the relation be-
tween the defendant railways, the Great Noith-
ern and Northern Pacifie; and, third, those which
show what the Government charges to be a combi-
nation of the defendant railways and a consequent ‘
monc}poly of a part of interstate transportation.

I
THE PARTIES.

This suit was brought in the name of the United
States, under divection of the Attorney-General,
in pursuance of section 4 of the Anti-trust Aect.

The defendant, the Northern Securities Com-
Pany (hereinafter called the Securities Company)
is a corporation organized under the general in-
corporation laws of the State of New J ersey. The
following are its objects and essential features, a8



3

set forth in the certifleate of incorporation (record,
p. 17 a):

Third. The objects for which the corpo-
ration is formed are:

(1} To aequire, by purchase, subscription,
or otherwise, and to hold as investment any
bonds or other seeuritics or evidences of in-
debtedness, or any shares of eapital stock
created or issned by any other corporation
or corporations, association or associations,
of the State of New Jersey, or of any other
State, Territory, or country.

(2) To purchase, hold, sell, assign, trans-
fer, mortgage, pledge, or otherwise dispose
of any bonds or other sccurities or evidences
of indebtedness created or issned by any
other corporation or corporations, assecia
tion or associations, of the State of New
Jersey, or of any other State, Territory, or
conniry, and while owner thereof to exer
cigse all rights, powers, and privileges of
ownership.

(3) To purchase, hold, sell, assign, trans-
fer, mortgage, pledge, or otherwise dispose
of shares of the capital stock of any other
corporation or corporations, association or
assoclations, of the State of New Jersey, or
of any other State, Territory, or country,
and while owner of such stock to exercise
all the rights, powers, and privileges of
ownership, including the right to vote
thereon.

- (4) To aid in any manner any corporation
or association of which any bonds or other
securities or evidences of indebtedness or
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stock are held by the corporation, and to do
any acts or things designed to protect, pre-
serve, improve, or enhance the value of any
such bonds or other securities or cwdences
of indebtedness or stock.
i & % % #*
Fourth. The total authorized capital stoek
of the corporation is four hundred million
dollars ($400,000,000}, divided into four
million® (4,000,000) shares of the par value
of one hundred dollars ($100) each. The
amount of the capital stock with which the
corporation will commence business is thirty
thousand dollars.
£ % S # 1]
Sixth, The duration of the corporation
shall be perpetual.
] L & k. &
Seventh, The board of directors, by the
affirmative vote of a majority of the whole
board, may appoint from the directorg an
executive committee, of which a majority
shall constitute a quorum; and to such ex-
- tent as shall be provided in the by -laws such
commiftee shall have and may exercise all
or any of the powers of hoard of directors,
including power to eause the seal of the

corporation to be affixed to all papers that
may require it,

T}‘IB defendants, the Great Northern and Northern
Pacific Railway Companies, are common carriers

engaged in freight and passenger traffic among the
several States and with foreign nations.
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The Great Northern Railway Company was
chartered by the State of Minnesota, and its sys-
tem extends from Superior, Wis., and Duluth and
St. Paul, Minn., through Spokane, Wash., to
Everett and Seattle in the same State, and thence
to Portland, Oreg., with a branch line to Helena,
Mont., crossing in its course from east to west
the States of Minnesota, North Dakota, Montana,
Idaho, and Washington.

The Northern Pacific Railway Company was
chartered by the State of Wisconsin, and its sys-
tem extends from Ashland, Wis., and Duluth and
Bt. Paul, Minn., thi‘ough Helena, 3ont., and
Spokane, Wash., to Seattle and Tacoma, in the
same State, and thence to Portland, Oreg., eross-
ing in its course from east to west the States of
Minnesota, North Dakota, Montana, Idaho, and
Washington. Prior to the year 1893 the Northern
Pacific System was controlled and operated by the
Northern Pacific Railroad Company, a corporation
organized under certain aets and resolutions of
Congress. During that year, the company having
become insolvent, its property was placed in charge
of receivers. Lator,in 1896, the system was reor-
ganized under the aforesaid charter granted by the
Btate of Wisconsin to the Northern Pacific Rail-
way Company. Pursuant to the plan of reorgani-
zation, the franchise granted by Congress to the
Northern Pacific Railroad Company, as well as its
tangible property, was sold under foreclosure pro-
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ceedings to the new Wisconsin company, which
thereby sueceeded to the old company and became
the beneficiary of enormous land grants made to it
by C;}ngmss. The present Northern Pacific Rail-
way il‘ompany operates its line, therefore, under a
Fedé;-al franchise, and in taking over that fran-
chisa it not only became invested with the rights
and f)rivileges incident to it, but it became charged
with!the duties, obligations, and conditions which
Congress attached to the granting of it. In this
connection the language used by this conmrt in
referring to a similar franchise granted to the
Union Pacific Railroad Company is instructive:
In this view it must be held that by this
reservation of authority to alter, amend, or
repeal the acts in question whenever it chose
80 to do, Congress * * * intended to
keep within its eontrol the entire subject of
railroad and telegraphic communication be-
tween the Missouri River and the Pacific
Ocean through the agency of corporations
created by it or that had accepted thie bounty
ofthe Government. (United Statesv. Union
Lacific B. Co., 160 U, 8., 36, 87.)
Furthermore, the Northern Pacific Railroad Com-
pany, to which the defendant, the Northern
Pacific Railway Company, succeeded, was not only
chartered and subsidized by Congress, but it was
the object of that body’s constant concern and
solicitude, as may be seen from the following acts
and resolutions, in addition fo the act of July 2,
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1864, granting the charter franchise and a large
subsidy of public lands, to wit:

Resolution of May 7, 1860, extending time
for the completion of the road;

Act of June 25, 1868, relative to filing

reports;

Joint resolution of July 1, 1868, extend-
ing time for the eompletion of the road;

Joint resolution of March 1, 1869, grant-
ing consent of Congress to the issuing of
bonds;

Joint resolution of April 10, 1869, grant-
ing right of way from Portlaand, Oreg., to
Washington Territory;

Resolution of Iday 31, 1870, authorizing
the company to issue Dbouds in aid of the
completion of its road;

Act of September 29, 1890, forfeiting cer-
tain lands granted the company;

Act of February 26, 1893, providing for
the classification of mineral lands in Mon
tana and Idaho; .

Aect of July 1, 1898, granting lands in lien
of those taken by settlers.

The defendants, James J. Hill, William P.
Clough, D, Willis James, and John 8. Kennedy,
were, prior to November 13, 1901, large and influ-
ential holders of the stock of the defendant, the
Great Northern Railway Company, and they were
also shareholders in the Northern Pacific Railway
Company.

The defendants, J. Pierpont Morgan and Robert
Bacon (members of the fimn of J. P. Morgan
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& Co., bankers, of New York City}, George F.
Biker, and Daniel 8. Lamont, were, prior to No-
veémber 13, 1901, large and influential holders of
the stock of the defendant, the Northern Pacific
R.;@.iiway Company, and some of them, at least,
were shareholders in the Great Northern, and the
deé‘endant Morgan, or his firm, is the fiscal agent
or finaneial manager of the defendant, the North-
ern Pacific Railway Company.

IL.

THE LINES OF RAILWAY OPERATED BY THE DEFENDAXTE,
THE GREAT XORTHERY RAILWAY COMPANY AND THE
NORTHERN PACIFIC RAILWAY COMPAXY, ARE PARALLEL
AKSD COMPETING.

i_uspection of the maps in evidence will show
thf;f.t the two roads are practically parallel for
almost their entire length. That they are com-
peting may be presumed from the facts that each
kystem runs east and west through the States of
Minnesota, North Dakota, Montana, Idaho, and
Weshington; that each touches at Duluth, West
Buperior, and St. Paul, and numerous other points
in the State of Minncsota, at Fargo and other
roints in North Dakota, at Helena and other
points in 3lontana, at Sandy Point and other points
in Idaho, and at Spokane and Seattle and other
points in Washington; and that each connects
with steamers on Lake Superior running to Buf-
falo and other Eastern cities, and af Seattle with
lines of steamships engaged in trade with the
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Orient. The court below found as a eonelusion of
fact that, * These roads ¢re, and in public estima-
tion have ever been regarded as, parallel and com-
peting lines.”” (Pp. 2 and 3 of the opinion.)

The testimony in the case, furthormore, estab-
lishes unequivocally that the Great Northern and
Northern Paecific railways are competing lines.
Charles 8. Mellen, president of the Northern Pa-
cific Railway Company, testified as follows (vec-
ord, pp. 162, 153} :

Q. Are those lines of the Northern Pacific
and the Lnes of the Great Northern, for a
large part of the territory through which
they run and to many of the points which
they reach, parallel and competing lines?

A. Tley are.

Q. And with reference to the State of
Minnesota, Mr. Mellen, are not the North-
ern Pacific and Great Northern lines almost
generally parallel and competing lines?

Mr. Kerroga, Do yon mean all of the
lines?

Mr. Laxcastes. Practically all of them.

A. Many of the lines are parallel and
competing.

Q. As to a very large percentage of the
wheat shipments from the West to Duluth
and West Superior and to Minneapolis and
St. Paul, are not the Northern Pacifie and
the Great Northern parallel and competing
Lnes?

A. In the transportation of wheat?

Q. Yes.
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A, Yes; they are.

Q. But as definite as you can make it
would be to say that to a very large propor-
tion of it those lines are competing lines for
that traffic?

A. There is very active competition fora
large portion of the traffic, if that is what
TOU mean.

Q. More than half of it?

A. ITwouldn’t care to state a percentage.

Q. It is true, Mr. Mellen, as to a very
large percentage of the wheat traffic in
North Dakota and Manitoba and in Minne-
sota?

A. T would state that as to North Dakota
and Minnesota. I would not state it asto
Msnitoba, for I don’t think there is any
competition.

Q. So far as North Dakota and Minnesota
are concerned, the Northern Paciflc and
Great Northern are, and always have been,
ag far as you know, competing lines?

A. Yes,

Q. And how is it, Mr. Mellon, as to gen-
“eral traffic from the western coast eastward,
and from the east westward?

A. There is active competition between
the two lines for the business.

Q. And always has been?

A.-Always ha§ been, so far as I know.

And ;!Ir. Hill, even, coneedes that in regard to
- approximately 10 per cent of their interstate traffic
the‘lﬂads &re competitors. (See his cross-exami-
nation, Record, pp, 714, 715.) Mr. Morgan, t00,
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testified thai the two roads were iu active compe-
tition with each other.. {Record, p. 322.) Coun-
sel for defendants also admitted as much in their
briefs filed in the cirenit court. (Mr. Young’s
brief, p. 73 Mr. Griggs’s brief, p. 44.)

In the face of this clear testimony and the ad-
missions of counsel, it seerns a waste of time to
refer to Colonel Clough’s lame attempt to show
that the Great Northern and Northern Pacific are
competitors in respect of less than 3 per cent of
their interstate traffie. His theory seems to be
that in respect of traffic in excess of that amount,
the Great Northern and Northern Pacific are not
competitors themselves, because there are still
other roads competing for the same traffic. But
even if the two roads did compete with each other
for onily 3 per cent of their interstate business, this
would still be sufficient to stamp them with the
characier of competing interstate carriers, since
3 per eent of such traffic would amount to some-
thing like $800,000 in round numbers.

In point of fact, however, the question whether
or not these two roads are competitors for traffic
is not an open one, since this Court judicially de-
- termined in the case of Pearsall v. Qreat Northern
Railway (161 U. 8., 646) that they are parallel and
competing lines. The question in that case was
whether the acquisition by the Great Northern of
a majority of the stock of the Northern Pacific was
a consohdation of ** paraliel and competing’ lines of
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railway in violation of the constitution of Minne-
sota prohibiting snch consolidations. This court
held that it was. |

- I

WHAT THE GOVERNMENT ATLEGES AS CONSTITUTING A
COMBINATION IN RESTRAINT OF INTERSTATE COMMERCE

AXD A MONOPOLY OF A PART THEREOF.
The gist of the Government’s charge as con-

tained in the petition is:

* * * The defendant, James J. Hill,
and his associate stockholders of the defend-
ant, the Great Northern Railway Company,

owring or eontrolling a majority of the stock

of that corporation, and the defendant
J. Pierpont Morgan, and his associate stock-
holders of the defendant, the Northern
Pacific Railway Company, owning or con-
trolling & majority of the stock of that cor-
poration, acfing for themselves as such
stockholders and on behalf of the said rail-
way companies in which they owned or held
a controlling| interest, on and prior to the
13th day of November, 1901, contriving and
intending unlawfully to restrain the trade
Or commerce among the several States and
betw‘- een said States and foreign countries
cilrrxed on by the Northern Pacific and Great
hort_hern systems, and contriving and in-
tending unlawfully to monopolize or attempt
to ronopolize such trade or commerce, and
contriving and intending unlawfully to
restrain and prevent competition among
said railway systems in respect to such
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interstate and foreign trade or commerce,
and coutriving and intending unlawfully to
deprive the public of the facilities and
advantages in the earrying on of such inter-
state and foreign trade or commerce there-
tofore enjoyed throngh the independent
competition of said railway systems, entered
into an unlawful combination or conspiracy
to effect a virtual consolidation of the North-
ern Pacific and Great Northern systems,
and to place restraint upon all competitive
interstate and foreign trade or commerce
carried on by them, and to monopolize or
attempt to monopolize the same, and to sup-
press the competition theretofore existing
between said railway systems in said inter-
state and foreign trade or commerce,
through the instrumentality and by the
means following, to wit: A holding corpo-
ration, to be called the Northern Securities
Company, was to be formed under the laws
of New Jersey, with a capital stock of
$400,000,000, to which, in exchange for its
own capital stock upon a certain basis and at
a certain rate, was to be turned over and
transferred the capital stock, or & controlling
interest in tho capital stoek, of each of the
defendant railway companies, with power
in the holding corporation to vote such stock
and in all respects to act as the owner
thereof, and to do whatever it might deem
necessary to aid in any manner such railway
companies or enhance the value of their
stocks. In this manner, the individual
stockholders of these two independent and
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competing railway companies were to e
elimated and:a single commmon stoekholder,
the Northern Securities Company, was to
to be substituted; the interest of the indi-
vidual stockholders in the property and
franchises of the two railway companies
was to terminate, being thus converted into
an interest in the property and franchises
of the Northern Securities Company. The
individual stockholders of the Northern Pa-
cific Rallway Company were no longer to
hold an interest in the property or draw
their dividenids from the earmings of the
Northern Pacific system, and the individunal
stockholders of the Great Northern Railway
Company were no longer to hold an in-
terest in the property or draw their divi-
dends from the earnings of the Great
Northern system, but having ceased to be
stockholders in the railway companics and
having become stockholders in the holding
corporation, both were to draw their divi-
dends from the earnings of both systems
collected and distributed by the holding
corporation. In this manner, by making
the stockholders of each system jointly in-
terested in both systems and by practically
pooling the earnings of both systems for
the benefit of the former stockholders of
e{“-‘»ha and by vesting the selection of the
directors and officers of each sytem in a
common body, to wit, the holding corpora-
tion, with not only the power but the duty
to pursue a poliey which would promote the
Interests, not of one system at the expense
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of the other, but of both at the expense of
tho publie, all indncement for competition
between the two systems was to be removed,
a virtual consolidation effected, and 2 mo-
nopoly of the interstate and foreign com-
merce formerly carried on by the -two
systems as independent competitors estab~
Iished. (Record, pp. 7a and 8a.)

It requires but a glance at the history of the
Great Northern and Northern Pacific during the
past few years to see fhat it has been the ever-
prescent aim of those who dominate the policies of
those two roads to bring about a ** community of
interest,’”” or some closer form of union befween
them, to the end that the motive from which com-
petition springs might be extinguished. And,
without going into the detail of this history, we
purpose to comment on several leading facts
thereof which throw much light on this last
attempt at combination or union.

It is conceded that James J. Hill and J. Pierpont
Morgan, have been for years the ruling spirits,
respectively, of the Great Northern and Northern
Pacific. Mr. Hill and the men he calls his asso-
ciates, chief among whom are the defendants,
William P. Clough, John 8. Kennedy, and D. Wil -
lis James, have admittedly directed the policy of
the Great Northern for a number of years past.
They claim to have done this, however, not through
the ownership of a majority of the stock—although
they acknowledge that their holdings are exten-

sive—but by reason of the implicit confidence
13167—03—32
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which the great body of shareholders reposed in
Mr. Hill, whose policies ‘“‘had always been dis-
tingnished for their ability and remarkable suec- 5
cess,” {using the words of pounsel}. Mr. Morgan :
and a few assoeiates, principal among whom are
the defendants, Bacon, Baker, and Liamont, have -
perha-bs in still"grea-ter degree controlled the des-
tinies of the Northern Pacific. The reorganization
of that system was planned and executed by the
firm of J. P. Morgan & Co., of which Mr. Morgan
is the head and front, and the latter was em-
powered to meme and did name the members of
the voting trust, which managed the property until
January 1, 1901. Moreover, Mr. Morgan, or his
firm and associates, always held or controlled very
large amounts of Northern Pacific stock. |
Now, on at lenst three different oceasions befors
the present, Mr, Hill and Mr. Morgan and their
associates acted together in concert or combina-
tion in transactions affecting the Great Northern
aud Northern Pacific. ._
First. When tho Northern Pacific was being
reorganized in 1896, Mr. Morgan, who had charge
of that undertaking, arranged with Mr. Hill and
his associates, who controlled the Great Northern,
FO transfer half the capital stock of the reorgan- '
Zed company to the shareholders of the Great
Northern, in consideration for which the Great
Northern Company was to guarantee the bonds of
the new Northern Pacific Comp&ny, This was :
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clearly an attempt by the Hill and Morgan inter-
ests to combine or consolidate the Great Northern
and Northern Pacific by an indirect process, de-
signed to evade the law of Minnesota against the
consolidation of parallel and competing lines of
railway. 'The attempt was frustrated, however, by
this eoﬁrt-, which cast aside the technical defenses
interposed and held that the proposed arrange-
ment would aceomplish a virtual consolidation of
the two roads, and that therefore it was a viola-
tion of the law of Minnesota. (Pearsall v, Great
Northern Raihway, 161 U. 8., 646.) That this
arrangement was practically the jomut work of Mr.
Morgan and Mr. Hill is admitted by the former
in his testimony (Record, p. 347}. And it is fur-
ther borne out by the fact that after the arrange-
ment was thwarted by this court Mr. Hill and
his assoelates at once acquired from Mr. Morgan
$26,000,000 of the stock of the reorganized North-
ern Pacific Company.

Second. The purchase of the Burlington. In
the spring of 1901 the Great Northern and North-
ern Pacific united in the purchase of substantially
all the capital stock of the Chieago, Burlington
and Quiney Railroad Company, commonly known
as the Burlington system, at $200 a share, and in
payment therefor issned their joint 4 per cent
bonds to the amount of $222,400,000. In this
transaction, again, the Great Northern was repre-
sented by Mr. Hill and the Northern Pacific by
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Mr. Morgan. It should be stated at this point
thal the Union Pecifie, fearing that mucl: of its
traffic world be diverted to its northern rivals if
they got exelusﬁivc control of the Burlington, ap-
plied to be admitted to an intorest in the purchase,
but its request was promptly denied. By thus
beecoming the joini owners of the extensive Bur-
lington system; comprising abont 8,000 miles of
road and connecting the vast region between Chi-
cago and St. Paul in the east and Kansas City,
Denver, Cheyeﬁne, and Billings in the west, the
Great Northern and Northern Pacific were, of
course, drawn still nearer together. Their rela-
tions, in fact, became of the most intimate charac-
ter, and it is easy to see that, more than ever
thereafter, Mr. Hill and Mr. Morgan would be
moved to put the *eommunity of interest’’ al-
ready existing between the two roads on a more
permanent, stable, and enduring basis.

Third. In the events leading up to the great
stock -market panic of the Sth of May, 1901 (when .
Northern Pacific common stock, which shortly
before had been selling at par, went up to $1,000
a share}, and in the events succeeding that panic
a‘nd leading up to the organization of the Securi-
ties Company, Mkr. Morgan and Myr. Hill and their
associates, respectively, stood shonlder to shoulder.

Aftf%r tho refusal to admit the Union Pacific .
tf) an interest in the purchase of the Chicago, Bur-
lington and Quiney Railroad, the controiling spirits
of the Union Pacifie system procecded in the open
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market and otherwise to secure by purchase a
controlling interest in the Northern Paecific Rail-
way Company. They succeeded im acquiring
considerably more than half of the Northern Pa-
cific preferred and somewhat less than half of the
Northern Paeific common stock. In all they
acquired more than $78,000,000 of the total capital
stock, which eonsisted of $75,000,000 preferved and
$80,000,000 common, each class of stock having a
par value of $100, and each share of stock Leing
entitled to one vote at corporate meetings.

Not until about May 1, 1901, did Mr. Morgan
and Mr. Hill and their associates learn that the
Union Pacific interests were attempting to obtain
the control of the Northern Puacific Company
through the purchase of its stock. As soon as
they did learn of the attempt they reached an un-
derstanding to oppose it in concert. Thus Mr.
Hill testified (record, pp. 46-49):

Q. Later on, in the spring of 1901, you
did learn that large holdings of Northern
Pacific stock were held by what is known
a8 the Union Pacific interests, did you not?

A. Yes; they told me that they had
Lought a substantial control.

Q. Aliout what time, Mr. Iill, did you
learn of the large holdings of the Union
Pacific or the Oregon Short Line?

A. Karly in May, is my best recollection.

£

= ™ & *

Q. On or ahout the 1st of May, 1901, can
yon give us approximately the amount of
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stock which yon and your associates held of
the preferred stock of the Northern Pacific?
A. T conldn’t give the amount of pre- -
ferred, because I never charged my mind -
with the amount of preferred. It was stock
that could be redeemed, and in a matter of
the contrel of ; the railroad it wasn’t consid-
ered as essential to the control as the com-

mon stock was.
3 ] L & -]

(. And sutisoquent to that time, May 7,
and before May 9, did J. Pierpont Morgan
& Co., or did you and your associates, aequire
further Northern Pacific common?

A. The members of the firm asked e if
myself and friends wonld hold the stock and
not sell out. I told them we wonld, and they
went into the markel and hought some fifteen
or sizteen millions. I think they bought it.
My recollection is on Saturday and Monday
prior to the 9th of May. On the 9th of May
there was a gdod-sized panic in New York,
and I think they bought it on Saturday and
Monday prior to that time—bought itin Lon-
don and New [York.

& # Y % *

Q. Mr. Hili, shortly before—say between
the Sth of May and the morning of the 9th
of May—had you learned that what we may
calt the Union Pacificinterssts had acquired
about seventy-eight millions of the common
and preferred stock of the Northern Pacific?

A. T understood on anthority that I
thought should know, that they had acquired
something over sixty; somewhere in the
neighborhood of sixty or sixty-five millions.
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Q. How was that divided?

A. Tdon’t know.

Q. Did you subsequently learn that Mr.
Harriman, representing the Union Pacifie
interests, had acquired about seventy-eight
millions—not confining you to those dates,
did you subsequently learn that—seventy-
eight millions of the common and preferred?

A. I understand Kuhn, Loeb & Co. had
acquired 1it.

Q. Did Kuhn, Loeb & Co. represent Mr.
Harriman %

A. That T don’t know.

Q. Did you understand that Kuhn, Loeb
& Co. represented the Union Pacific inter-
ests?

A, I understood afterwards that they
represented the Oregon Short Line.

Q. Well, as a matter of fact, the Oregon
Short Line is owned and controlled by the
Union Pacific?

A. I think so.

Q. And was at that time, Mr. Hiil?

A. I think so, and so nnderstood.

After the additional purchases of common stock
made by Morgan & Co., as Mr. Hill testifies, on
the Saturday and Monday prior to May 9, 1901,
the combined holdings of Morgan, Hill, and their
respective associates in Northern Pacific consti-
tuted a clear majority of the common shares; but
the Union Pacific still held a majority of the total
eapital stock of the Northern Pacifie, commen and
preferred combined.
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It would seem, therefore, at first gight that the
Union Pacific or ‘Harriman interests had sue-
eeeded in wresting%control of the Northern Pacific
from Messrs. Morgan, Hill, and their associates.
But Mr. Morgan ‘controlled the then existing
board of directors ‘of the Northern Pacific Rail-
way Company and,that board had the power, un-
der the charter ofithe company, to retire all the
preferred stock on eny first of January prior to
1917. So when the Union Pacific interests set up -
the claim that they were in control of the North-
ern Pacifie, Mr. Morgan immediately answered: °
It is true you have a majority of all the shares,
eommon and preferred taken together, but T will
have the board of directors which I appointed re-
tire the preferred shares, and you will then be in
the minority, while my assoeiates and myself,
who hold a majority of the common shares, will
control the road.

Whether or not Mr. Morgan could have carried
out this plan if it had been opposed in the courts
is & question not free from doubt; but at any rate
there was a truee in the contest at this point, and
two or three days after May 9, 1901, the day of the
panic, the contestants met in the office of Mr.
Harriman, amicably to adjust, if possible, their
respective interests and those which they repre-
sented or controlled. Tt has been difficult to un-
cover what took place at this very significant con-
ference, as the participants were evasive and -
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reluetant to testify concerning it.  Mr. Hill's testi-
mony on the subject is a3 follows (Record, p. 50 ef
seq.)

Q. Was there a conference or meeting
between you and J. Pierpont Morgan & Co.
and Kuhn, Loeb & Co., or anybody repre-
senting them?

A. There might have been more than
one meeting. Possibly there were geveral
meetings.  There was a very strained finan-
cial eondition; people were failing and the
trouble was very great., Something bad
occured that had mever happened in New
York before—en attempt to buy a control
of one hundred and fifty-five millions of
stock on the market, and the high price
caused people to sell stock they did not own,
The bankers and financial men of every
description were decply interested, not only
in New York, but in London, and in finan-
ctal centers on the Continent, and fthe
result was, I think, may be two or three
meetings. 1 know certainly there was one
between the bankers at that time. The
Union Pacific people elaimed that they had
control by the ownership of a majority of
the stock of the Northern Pacific Raiiroad:
that wasn’t conceded by Messrs. Bacon and
I think Mr. Steele—Mr. Robert Bacon and
Mr. Steele—because they knew they held, as
long as myself and friends held our stock, a
majority of the common stock which would
control the property. They made an agree-
ment that s far as the election of the direct-
ors was concerned they would leave it to
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Mr. Morgan to name the directors, and that
was done. : _

Q. That is getting a little shead, Mr. Hill.

A. Well, that is the meeting; maybe I
have answered a little more.

Q. A little more, but that is all right.

A. It is a part of the whole truth.

Q. Now, Mer. Hill, the common and pre-
ferred stock was both voting stock, was it
not, in the Northern Pacific?

A. Yes, sir. .

Q. And since the preferred stoek was
outstanding it participated equally with the
common stoek in all stockholders’ mectings?

A, Yes, sir.

Q. Al the time of these conferences, or
conference, that you speak of, did Mr. Har-
riman attend those meetings—one or more?
. A. The one that I have particularly in
mind—I have an impression there was more
than oue, possibly more than two—Dbut the
one I have particulazly in mind occurred in
Mr. Harviman’s office.

L & * B =
Q. And at that meeting the agreement
was reached that Mr. Morgan should name
the board of directors of the Northern
Pacific Rﬂilway Company’?

A. Yes, sir.

Q. That is, the board to be elected at the
next annual meeting?

A. Yes; it was expeeted, and [ think
notice had heen given, that the board would
be classified, and whether Mr. Morgan was
to name the whole or 4 part I do not recall.
I know that Mr. Morgan was to name the
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board of directors, and I know that on his
return from Europe he did.

Q. Was that agreement put in writing at
that meeting?

A. I don’t remember. I have a faint
recollection of a typewritten memorandum—
maybe it was shown to me somewhere
else—just a memorandum of what was
proposed.

Q. Well, did you for yourself, or acting
- for your associates in any way, execute or
sign any agreement?

A. T don’t recall any signed agreement.
When you asked me if it was in writing I
remembered something of seeing a proposi-
tion, maybe it was a telegram to be trans-
mitted to Mr. Morgan; maybe that is what
was in my mind,

Q. So far as your present recollection
goes, Mr, Hill, do you wish to be understood
as saying that you do not recollect whether
there wuas any executed agreement; that
18, any agreement that was signed by the
respective parties?

A. T don’t recall any.

-Q. But you do recall some written propo-
sition-~that is, some typewritten agree-
ment—that was drawn up; but whether it
was execited or not you do not remember;
was that it?

A. No; that isa littlo more than my
recollection. My recollection is that either
coming from some of the parties for consid-
eration by the others or to be transmitted to
Mr. Morgan, or a short statement covering
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what was proposed. Now, whether that
wasa cable made for transmission or whether
it was a mjernorandum that was in the office
I could not say. Now, it might be both,
and I could not say whieh,

Q. Mr. Hill, have you any present knowl-
edge of having in your possession or under
your control “any memorandum or agree-
ment that was reached that day?

A. No; I haven’t.

Q). Do you recall having signed any mem-
orapdum of agreement?

A. I don’t recall.

Q. Or any memorandum exeeuted or un-
executed since that time?

A. Idon't recallmore than I have testified
to. I have a recollection of seeing o mem-
orandum. ! Whether it was a cable or
whether it was a memorandum used locally,
or both, I could not testify.

Q. But at that mecting, if there was any
memorandnm drawn up, nothing was said
with refer¢nce to the respective holdings of
either common or preferred by the Harri-
man or the Hill factions, so to speak?

A, My recollection is that there was no
discussion ias to the amount of stock beld.
I think Mr. Schiff said, * We control or own
& majority of the Northern Pacific;’’ and I
think My. Bacon said, * Mr. Schift, we do
not concede that, and before you are
through you will find you don’t,”’

* # # e ®

Q- Before leaving this matter I will ask

you to give me the names, as near as you
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can recall them, and the full names of the
parties present at that conference, which
you say occutred two or three days after
May 9.

A. The meeting might have been within
two days, and my recollection is that Mr,
Schiff and Mr. Harriman, Mr. Robert
Bacon and Mr, Steele were present at Mr.,
Harriman’s office when I was called in.

Q. Who represented Kuhn, Loeb & Co.
at that meeting?

A. Mr. Schiff, a member of the firin—a
senior member of the house, T think.

Q. Mr. Hill, Mr. Robert Bacon, and Mr.
Steele were partners of J. Pierpont Morgan
& Co.?

A. Yes, sir.

Q. Mr. Harriman you understood to rep-
resent the Union Pacific and Oregon Short
Line?

A. Well, he might have represented him-
self. It is difficult for me to give any more
than my understanding. He represented
the Union Pacific interests, or those that
were concerned in buying the control of the
Northern Pacific. He represented the op-
position to our plans.

Q. Then you know, Mr, Hill, of your own
knowledge, that the board of directors
which was eleeted at the annual meeting in
October, 1901, was nominated or named by
Mr. Morgan under that agreement?

A. I know that it was left at that meeting
for him to nominate the directors of the
Northern Pacific.
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Q. You mean the conference shortly after

May 9% .
A. Yes; ﬂ:mi mecting at Mr. Harriman’s

office.

Q. And do yon know that that arrange-
ment or agreement with reference to Mr,
Morgan’s naming the directors of the North-
ern Pacific was carried out iu fact?

A. Ido; I have the understanding that it
was carried out. There was no other board
elected.

Q. Was there at that conference, Mr. Hill,
any agreement among the parties to it as to
the Union Pacific bemg represented on the
board of the Northern Pacific?

A. There was uot.

Q. No understanding with reference to
that? f

A. None Whiatever. I remember some
discussion—not as to the question of Union
Pacific, but as|to the suggestion of some
names. Mr. Bacon said he would not con-
sider it at all on any other basis than that
Mr. Morgan shall nominate the board, and

if you are Wﬂhng that he shall nominate the
board we will agree to it.

Q- When yon say there was some sug
gestion made with reference to dir ectors, do
you mean fo say that Mr., Harriman or 1 Mr.
Schiff insisted ?

A. T think that they named, or gave some
names, or suggested some names, and they
were refused.
thQ And the final agreement then was

at Mr. J. Pierpont Morgan should have
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the right and power to absolutely name the
board of directors of the Northern Pacific?

A. That was the understanding or the
conclugion arrived at. 1t hardly took the
form of a final agreement.

Q. Well, you broke up with that nnder-
standing, didn’t you?

A. Yes, that is right; and I think it was
practically carried out on that line, and the
disturbance on the street adjusted itself
very quickly.

At the conclnsion of the conference, a paper
setting forth as much of what took place as it was
thought expedient to disclose was sent to a publi-
cation called the **Wall Street Summary,” and
was printed in its issue of June 1, 1901. It reads
as follows:

It is officially announced that an under-
standing has been reached between the
Northern Pacific and Union Pacifie in-
terests under which the composition of
the Northern Pacific board will be left in
the hands of J. Pierpont Morgan. Certain
names have already heen suggested, not
now to be made publie, which will espe-
cially be recognized as representatives of the
common tnterests. It is asserted that com-
plete and permanent harmony will result under
the plan adopted between all interests involved.

That this understanding or agreement contem-
plated something more far-reaching than a mere
“ community of interest,” sorething more perma-
nent and stable, something in the nature of a
holding corporation {such as the Securities Com-
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pany), is elearly shown by Mr. Morgan’s own tes-

timony. In answer to a question he said (Reeord,

p. 347)

T will 1101§ take the responsibility of going
through anything of this kind again [mean-
ing the struggle for control of the Northern
Pacific and the resulting panic].

Continuing, he Esa}-*s, evidently referring to the
vulnerable points of the ¢ community of interest”
seheme:

If a man’ has got 10,000 shares of stock,
and acts with youn, and he is your friend,
to-morrow somebody comes on and offers
him 100 per cent profit, and he will sell his
stock, and you will find yourself left in a
box. The consequences are too serious. I
said “ It ecan’t go on that way.”

Pursuant to the agreement reached by the con-
ferees, Mr. Morgan named a new board of direetors
for the Northern Pacific Railway Company, com-
posed of representatives of the Union Pacific,
Northern Pacific, and Great Northern Railway
interests, which board was unanimously elected,
the Union Pacific holdings in the Northern Pa-
cifie being voted for them. That board then voted
to retire the preferred stock, the means for which
were to be raised by issuing bonds of the Northern
Pacific Company, convertible at the will of the
owner into common stock of that company, but
subseriptions {o such honds were to be limited to-
owners of the then existing common stock of the
Northern Pacific Company.
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This brings the narrative down to a time shortly
before the organization of the Securities Company.
At the date of the organization of that company,
the retirement of the preferred stock of the North-
ern Pacific Company having been ordered by its
board of directors on the same date, to wit, No-
vember 13, 1901, Mr. Morgan and his associates
and Mr. Hill and his associates, who held a major-
ity of the Northern Pacific common stock, were
in control of that railway (Mr. Morgan, indeed,
testifies that he and his associates had a majority
without Mr. Hill, record, p. 348), and on the same
date Mr. Hill and his associates were in practical
control of the Great Northern, but it does not
appear that they held a majority of its stoek,
thongh they admit holding a very large amount—
$35,000,000 or more. At the time iu guestion,
therefore, Mr. Morgan and Mr. Hill and their
associates controlled both the Great Northern and
Northern Pacific Railway ecompanies.

In the light of the facts which have thus been
brought out concerning the first attempt to amal-
gamate the Great Northern and Northern Pacific,
which was defeated by the decision of this court in
the Pearsall case {supra), and of those in connec-
tion with the purchase of the Burlington system
and the consequent struggle for the control of the
Northern Pacifie, it will not be difficult to show,
from the testimony given by the defendants them-
selves, that (1) the incorporation of the Securities
Company and (2) its acquisition of a large major-

13167—03—~—3
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ity of the stock of the Great Northern and North-
ern Pacific companies were the designed resnlts of
a plan or anderstanding between Mr. ITill and Me.
Morgan and their: associates, respectively, who are
parties to this bill.

(1} That the Séeurities Company was disenssed
and planved by Mr. Hill and Mr. Morgan and
their associates ig freely admitted by the defend-
ants. (Mr. Hill's testimony, record, p. 83; and
Mz, Morgan’s testimony, record, pp. 347 and 348.)
The company was formally organized November
13, 1901, under the laws of the State of New Jer-
- sey, after diligent search had been made for an
old charter of the Territory of Minnesota, which
would he, as Colonel Clough expressed it in his
testimony, ‘‘beyond the power of legislative
amendment’ {a clear admission that no stone
was to be left wnturned in the effort to place
the Securities Company and the objects it was
intended to accomplish as far as possible beyond
the reach of the law). The capital stock of the
company was fixed at $400,000,000, of which but
$30,000 was to ba paid in cash. Its capital stock
was thus just sufficient to take over, at the ex-
change valuation agreed upon, the entire capital
stock of the Great Northern and Northern Pacific.
The formation of a holding company of the char-
acter of the Securities Company had long been in
the minds of Mr. Ifill and his associates in the
Great Northern, while 3Ir. Morgan had considered
it for a considerable length of time. It was not
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the impulse of & moment; it was a well-matured
scheme. Mr. Morgan’s testimony discloses that
very clearly (Record, pp. 814, 346 to 349, 351, 854
to 356) :

Q. By whom was the matter [i. e., the
organization of a holding company] first
brought to your attention?

A. T think it was rather in my own mind.
as far as the Northern Pacific was con-
cerned. '

Q. Well, as far as the Great Northern
was concerned, when was that first sug-
gested ?

A. I kad heard ¢t discussed for a year or
tweo.

Q. Had you talked with Mr. Hill aenerallu
about it?

A. I think I had. That is, not in any
detail, with the exception of being to a cer-
tain extent a stockholder in the Great
Northern. I talked fto him on that subject.

Q. And that was a separate holding com-
pany for the Great Northern?

A. Yes, sir.

Q. And then you had that in your own
mind to have a holding company for the
Northern Pacific?

A. That came up after I came back.
When we found ourselves in this position,
with the danger, having escaped asT thought
at that time from what I thought was a
great danger, that iz to say. cur property
being absorbed by a competing line without
our knowledge or comsent, it occurred to
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me something ought to be done to prevent
that; because, while we chose to defend the
pmpertv, I did not want it to go on indefi-
nitely, and I thought the besb plan was to
go to some trust company. My idea was
ﬁrst to go to some trust company to take the
Northern Pacific stoek and hold it.

Q. That is, to hold control?

A. Hold control of the stock. Just sur-
render it to them and take their receipt.

Q. So you and Mr. Hill discussed that
question during the summer?

A. What?

Q. The question of the formation of a
holding company?¥

A, No, no. Mr. IIill and I—T think ¢
“was fwo years age Mre. Hill first talked to
me about the Great Northern road, when I
took stock, and that sort of thing—the little
stock I had, 1,000 or 2,000, 5,000 shares—
but it had nothing to do with the Northern
Pacific road in any way, shape, or manner.
Mr. Hill, T have no doubt, thought at one
time he could buy up the Northern Pacifie
road and do something. I told him then if
he eould not we could work in harmony;
but the law was against him, and he found
that out afterwards and abandoned it, and
that was settled years ago when tbe Su-
preme Court decided that ease.

Q. In the Pearsall case?

A. Yes; that dismissed any question in
my mind of that kind, Everything, so far
as the Northern Pacific road is concerned,
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and a holding company, all occurred to my
mind subsequent to the 9th of May. Myidea
was, I ean’t live forever, and J. P. Mor-
gan & Co. may be dissolved. 1 wanted this
effected, so that the policy we have tncorpo-
rated and created shall be continued on that
property if the stockholders chose to put the
stock there.
# ® & # *

Q. What was the result of your talk with
Mr. Hill¥

A. The result of it was that we decided that
the Northern Pacific—so far as I was con-
cerned as a stockholder in the Northern Pa-
eifie, I would pul my stock in, provided that
he would lake everybody else’s into this thing
that he had proposed to arrange for the Great
Northern,

Q. That is the Northern Securities Com-
pany?

A, Yes,

Q. That is, provided he would go in
himself?

A. Yes; of course. Well, I didn't.care
whether he went in or not. We had a
majority withont him. I wanted a major-
ity of the Northern Pacific stock in that
Securities Company. I didn’t care who
went in, provided there was encugh there
to protect the Northern Pacific.

% * i * %

Q. When was it first- decided between
you and Mr. Hill to put both stocks of these
companies into one holding company ¥
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A. Mr. Hill did not decide tlie Northern
racific. I told him I thonght if he was
willing we would take it; and that was
plobd,bly some time either just before or
just after 1 returned from California,

Q. Then you agreed to do it?

A. No, sir; 1 told him that would be my
decision if everything went smooth. We
eould not tell at that time if we were going
to be able to get our charter.

3. That was satisfactory to him?

A. It was sa.ti’sfactory to me if it was to
him.

Q. Did he say 1t was satisfactory to him?

Al Yes. :

Q. And you bt)th agreed to it?

A. We both m'reed vo it

Q. If you could got your charter and all
the legal formalities conld be earried out?

A. He was acting for his stock and 1 for
mine, with the cqndition that if the Northern
Securities Company was organized the hold-
ers of the Northern Pacific stock should
aave theright to put in their stock the same
as we did.

& ¥ & % %

Q. You have explained that it was your
idea that it would be a good plan to put the
control of the Northern Pacific into a trust
company or into a holding company, and
Mr. Hill apparently held the same theory
as to his stoek.

A. Not at the same time.

Q. Noj not at the same time; he had
worked that out years ago in his mind.
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You had both been working the same thing
out. Why was it agreed to put the siock of
both of these companies in one holding com-
pany?

A, It seemed to me the better way of pui-
ting 1t.

Q. But why?

A, Why, on the face of it, it did not make
any difference to me.

Q. Why put the stocks of both of these
companies into one holding company?

A. In the first place, thes holding com-
pany wes simply a question of custodian,
becanse it had 1o other alliances.

Q. Can vou tell me what special benefits
accried from putting them both in one
company?

A. Because it seemed to me the best rem-
edy. The company is so large. Ior in-
stance, supposing I had gone to the United
States Trust Company and they had issued
to me some securities for the Northern Pa-
eifie (the persons who put their stoek in a
holding company would desire to have some-
thing for it—trust ecerfificates or other
securities). fSupposing we had put our se-
curities in the United States Trust Company
and they had given me something or other.
They have 2,000,000 of stock. Somebody
could get hold of that and do what they liked
with it. I wanted to put it in a company with
capital large enough that nobody could ever
buy 4t, and that is the only one I know of.
It 13 the only investment or trust company
that 1 knew of of that kind where the stock
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was large enough so that in all human prob-
ability T felt that if it was not safe there it
was not safe anywhere.

{2) The understéanding or agreement between
Messrs. Hill, Morgan, and their associates in re-
card to the organization of the Securities Com-
pany further conté-emp]ated that that company
should acquire at least a majority of the stock of
the Great Northern and Northern Pacific com-
panies, respectivelfn That is to say, they would
transfor their own holdings (which in themselves
constituted a maj:é)rity of the Northern Pacific
shares—see Mr. Morgan’s testimony, Record, p.
348) and advise or otherwise persuade other share-
holders to do the same until the Securities Com-
pany obtained at least a majority of the shares of
eachroad. The answers of the defendants and the
testimony given by them are particularly clear and
full on this point.

The answer of J. P, Morgan et al. states that
{Rec., p. 91a)— |

For some years the defendant Iill and
others, who were interested in the Great
Northern Company, but not inelnding these
defendants, had in contemplation the forma-
tion of a corporation for the purpose of
purchasing their separate interests in that
company, with the general object that said
Interests should be held together, and the
policy and course of business of the Great
Northern Company should be continuous in
developing the company’s system and the
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territory served by it, and not subject to
radical change and possible inconsistency
from time to time. In or about August,
1901, as this plan was approaching maturity,
satd parties for similar reasons determined
that they would wlso sell in the new compuny,
when formed, their interesis in the Northern
Pacific Company, which were considerable in
amount, and that the cupital of the new coms-
pany should be made sufficiently large to en-
able it to purchase all shares of the Greul
Norihern and Northern DPucific companies
which the holders might destre o sell and any
other shares which the new company might deem
tt advisable to aequere.

* * ¥ Thereupon and therefore, with
the view and for the purpose of protecting
the Northern Pacific Company and the
holders of its common stock against the
possible control of the direction of said com-
pany in an adverse interest, these defendants
determined and also admsed their friends io
sell thetr Northern Pactlic stock lo the new
company.

The answer of James J. Hill et al. shows that
{record, p. G4a) :

To protect the interestsof theshareholders
of the Northern Pacific Company, J. P.
Morgan & Co. made additional purchases of
Northern Pacific common stock which, with
the lholdings in said stoek of Mr. Hill and
other Great Northern shareholders who had
discussed with him the plan of forming a
holding company, constituted about forty-
two million dollars ($42,000,000), being a
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4{)

majority of the commion stock. In view of
the injury apprehended to both companies,

and to their sharehiolders, and the better to
protect their interests in the fuinre, the
(ireat Northern shareholders, holding North

ern Pacific shares, deemed it advisable that
the projected holding company should have
power to putchase, not only their own Great
Northern and Northern Pacific shares, but
also the shares of such other Great Northern
and Northern Pacific shareholders as might
wish to sell their stoek to caid holding com-
pany, and the shares of companies alreaﬂy
formed, and others that might be formed, for
the purpose of aiding the tr(zﬁic or operations
of the Grea,tiNorthcrn and Northern Pacific
companies, respectively. At this time it
was not expected by any of the persons con-
cerned that any Northern Pecific shares
except the said forty-two million dollars
($42,000,000) would be asquired by the pro-
posed holding company. [But these shares
eontrolled the road.]

Morgan testfﬁed as follows:

Q. When (hd the idea of putting the con-
trol of both these roads in one place come
np; after your return?

A. Tsuggested to Mr. Hill “ why not.”
I'think I did at any rate. If it was not, it
may have been by Mr, Steele. Whether I
did it or J. P. Morgan & Co., I think we
are responsible for having made that sug-
gestion. (Record, p. 340)
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And again:

Q3. What was the result of your talk with
Me. Hill?

A. The result of it was that we decided
that the Northern Pacific, so far as I was
conecerned as a stockholder in the Northern
Pacifie, I would put my stock in provided
that he would take everybody else’s into the
thing that he had proposed to arrange for
the Great Northern. (Record, p. 848.)

Mr. Kennedy’s testimony in this eonnection is
particularly instruetive (Record, pp. 195-197) :

Q. You wanted to have a majority of the
stock of the Northern Pacific where you
could absolutely control it ?

A. Yes, sir.

Q. Under all circumstances?

A. Under all cirenmstances.

* 5 # # LS

Q. Mr. Kennedy, it was practically cer-
tam that Mr. Hill, yourself, and a few otherg
coutrolled the Great Northern?

A. Tsuppose we had enough stock to have
controlled an election if there had been no
combination against us.

# L3 »® % L3

Q. You were just as anxious to prevent
an allempt to buy up a majority of the
Great Northern by a rival interest as yon
were to prevent an attempt to buy up a
majority of the Northern Pacific, weren’t
you? -

A. I didn’t want an attack iu either case.
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Q. That is what I am getting at-—that ig,
a purchase by a rival interest of a majority
of the stock of either the Great Northern op
the Northern Pacific was a thing which you
were trying to prevent, was it not¥

A. Yes, sir; that was our idea; at least,
that was mv idea. I speak for myssif,

%= s * * "

Q. Now, you gentlemen, Mr. Morgan,
Mr. Hill and his assoeiates, and yourself, at
the time you conceived and agreed wpon the
plan organizing the Northern Securities
Company, agreed among yourselves to turs
in a majority of the stock of the Northery
Pacific into the Securities Company, di
you not?

‘A, I'don’t remember of any special agree-
ment made on that subject. I #hink < wae
understood they would turn 1t in.

Q. Se as to place a majority of the
Northern Pacific absolutely in the Northern
Securities Company?

A. Yes, sir: thot was my ided.

Q. And so far as you know that was the
idea of the other gentlemen associated with
you? f

A. I suppose it was. I have no informa-
tion on that point.

LS * = ke 3

Q. Was it the object or purpose of the
Northern Securities Company, that is, was it
talked over and agreed among you gentle-
men, that the Northern Securities Company
was to acquire other stocks besides the
Great Northern and Northern Pacific?
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A. That was spoken of as a possibility.

Q. But the primary object and purpose
was to acquire the stocks of the Great
Northern and Northern Pacific?

A. That was the first object.

At page 831 of the record will be found the fol-
lowing testimony of Colonel Clough:

Q. I repeat the question: Before you
reached the conclusion to take out a New
Jersey charter, Mr. Morgan’s interests and
the Great Northern interests had agreed to
place their holdings in a eommon corpora-
tion [Mr. Morgan’s interests being the
Northern Pacific]?

A. Before that was done, as I have stated
before, the gentlemen who were stockhold-
ers of the Great Northern and who also
held stock of the Northern Pacifie, and Mr.
Morgan himself (the holdings of the Great
Northern being, I think it was, about 33
millions, and of the Northern Pacific about
42 millions all together; somewhere in that
neighborhood, about 40 or 42) had decided
thet they would sell their stocks io the new
company when created. Now, it was after
that deciston relating to those stocks and,
as I said, only a few days before the articles
of incorporation were actually filed, that the
conclusion was ultimately reached to incor-
porate under tho laws of the State of New
Jersey.

Mr. Hill admitted point-blank that the plan con-
tomplated the transfer to the Northern Securities
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Company of a controlliﬁg interest in the stocks of
both the Great Northeru and Northern Pacific:

Q. At the time when the Northern Secu-
rities Company was formed, was ¢ your ez-
pectution und desire that « majorily of the
common slock of the Northern Pacific Rail-
way Company should be turned tnto the Novth-
ern Securities Company tn exchunge for the
latter company’s stock?

. In November?

. Yes, sir.

. Yes.

. It was?

. Of the Northern Pacific?

. Yes. ‘

. Yes, sir.

. Was it your expectalion and desire of
the time of the organization of the Northers
Securities Company that ¢ majorily of the
slock of the GQreat Novthern Railway Com-
pany should also be exchanged for Norihers
Securities Company stock?

A. I think ©t was expected that o majority
would be exchimged. At the same time
the market price was considerably higher
than the price the Northern Securities Com-
pany purchased the Great Northern stock
at. It was a matter that was left to the
shareholders. (Mr. Hill’s testimony; ree-
ord, p. 115.)

The understanding, which the foregoing ex-
cerpts from the answers and the testimony plainly
disclose, was carried out to the letter by the par-
ties to it—by Messrs. Hill and Morgan and thei

& O P2
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associates. That is, they transferred their hold-
ings in the Great Northern and Northern Pacific
(their holdings in the laiter constituting, alone, a
clear majority) to the Securities Company in
exchange for the latter company’s stock at par,
the basis of exchange being $180 per share for
Great Northern and $115 per share for Northern
" Pacific; and then they advised and procured other
stockholders of the Great Northern to do the same
until the Secnrities Company had a large majority
of the Great Northern shares also. The fact that
the defendants’ scheme contemplated the transfer
of a majority of the Great Northern (as well
as Northern Pacific) shares to the Securities
Company, as testified by Mr. Hill and others,
{supra, page 44), taken in connection with the
further fact that such a majority was actually
transferred, and at a valuation much less than the
market price, too (record, p.116), is abundant
evidence that the shares necessary—in addition to
those transferred by the defendants themsclves—
to make up the majority desired were transferred
at the procurement of the defendants, and so the
eourt below found. There is also other evidence
on this point. [ramediately after its organization
the Securities Company sent & circular (record,
p- 918), over the signature of Mr. Hill, to all of
the Great Northern stockholders offering to pur-
chase their stock at $180 a share, its own stock to
be given in payment. Right on the heels of this
followed a personai lotter from Mr. Hill (record,



46

p. 920) to the Great’ Northern shareholders “ex-
plaining”’ the offer oi the Becnrities Company and
statm,,, among othet things, that-—

The writer E(_Iw.t[r. Hill) is of opinion that

‘the offer of the Securities Company is one

that Great Northern shareholders can aceept

~ with profit anl advantage to themselves.

And it was testified to by several witnesses, in-
cluding Mr. Hill hifmself, that the great body of
Great Northern shareholders were very loyal to
Mr. Hill and vmuld genemlly be guided by his
opinion,

1 suppose ihat at any time we want any
action of the Great Northern Railway Com-
pany the stockholders will be ready to do as
they have in the past [i. e., follow Mr. Hill].
Generally I have felt they were a very loya
set of people. (Mr. Hill’s testimony, rec-
ord, p. 114.)

Now, if there ba any doubt as to the rea
nature of Mr. Hill’s ‘“‘opinion” in this transac-
tion—that is to say, if there be any doubt that his
*“opinion,’* that “t’jhe offer of the Seeurities Com-
- pany isone that Great Northern shareholders cas
accept with profit and advantage to themselves,”
amounted to procurement—it surely ought to be
dissipated by the fact that within a month after
the organization of the Securities Company the
holders of nearly a million of the Great Norther
shares (the total number being only 1,230,000) had
agreed to sell their holdings to that company &
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from $15 to $20 a share less than the market priee!
(Record, p. 89.) A pretty severe fest, by the way,
of the “loyalty”’ of the Great Northern share-
holders.

While it is thus clear that these additional Great
Northern shares were trausferred at the procure-
ment of the defendants, we do not think that it
was necessé,ry to show this, it being enough to
show, first, that the defendants designed to secure
the transfer of a majority of Great Northern as
well as Northern Pacifie shares; and, second, that
a majority was in point of fact transferred. In
support of this view, let us snppose a case. Sup-
pose the holders of these additional Great Northern
shares necessary to make up a majority, hearing
of the scheme of Mr. Hill and Mr. Morgan and
their associates, had come forward, without re-
quest, persuasion, o1 procurement, and volunteered
to transfer their holdings to the Securities Com-
pany—would that have in any way changed the
essential character of the scheme? Would it have
made it any less a eombination in restraint of
interstate transportation? Plainly not.

To sum up the result of the aforementioned
exchanges of Greal Northern and Northern Pacific
stock for the stock of tlie Securities Company, the
latter company, on Deeember 11, 1901, had ac-
quired and paid for 990,000 shares (in round fig-
ures) of Great Northern stock, the total capital
stock of that company consisting of 1,250,000

shares, of whieh 1,230,000 have been issued
13167+03—4
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{Colomnel G.Tough’s t-c;istimony, record, pp. 244247
845) ; and by January 1,1902, the Securities Com-
pany had aequired virtually all of the common
stock of the Northern Pacific (the preferred stock
was retired on that date, the resolution to retire it
having been passed in the preceding November),
its answer to the Bi]l {record, p. 44a) admitting
that it held 1,500,000 Northern Pacific shares ou*
of o total of 1,530,000,

The final result of these transactions was that
one and the same set of men—My. Hill and M.
Morgan and their associates being the ruling
spirits among them—acting together under a char.
ter agreement and through the agency of s cor
porate organization, became vested with absolute
power of control fwer two parallel and competing
systems of inter;?st-ate railwvay, In place of the
two distinet sets fof stockholders with rival and
compefing intere_fsts, namely, the stockholders of
the Great Northern and Northern Pacific, them
has been substituted (by means of the inter
change of stocks described) the one set o
stockholders with common and noncorpeti-
tive interests, namely, the stockholders of the
Becurities Company. Thus identically the
same persons who controlled the Great North-
ern and Northern Pacific hefore the Secur:
ties Company came into possession of a majorily
of their shares control them now, only, now
these persons have a common interest—‘‘a con-
munity of interest’—in the earnings of both
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roads, while formerly the interests of the two sets
of persons—the two sets of stockholders—were,
in most rospects, divergent and competitive. It
borders on absurdity to say that two railway cor-
porations which, under normal conditions, are
naturally eompetitors for traffie, will continue to
compete in any real sense after both become sub-
ject to the same source of eontrol. Il is nof in
the interest of the stockholders of the Securities
Company that one of these railways should prosper
at the expense of the cther. They have a common
interest in both; they receive their dividends from
a fund created by pooling fhe earnings of both.
A more effective method for combining competi-
tive interests—for suppressing competition be-
tween rival and naturaily competing business
corporations—it would hardly be possible to con-
ceive.

The preceding statement of facts may be
recapitulated in the words of Thayer, J., who
dehvered the opinion of the eourt below:

¥rom admissions made by the pleadings,
as well as from much oral testimony, we
reach the following conclusions as respects
matters of fact: Two of the defendants,
ramely, the Northern Pacifiec Railway Com-
pony and the Great Northern Railway
Company, are the owners, respectively, of
lines of railroad whieh extend from the
cities of Duluth, 8t. Paul, and Minneapolis,
in the State of Minnesota, thence acrosa the
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continent to Piiget Sound. These roadsare,
and iu pubh(‘ estimation have ever been,

regarded as parallel and competing lmes

For some yeavs, at least, after they sere
built they competed with each other actively
for transcontinental and interstate traffic,
In the spring of the year 1901 they united:
in purchasing about 98 per cent of the entire
capital stock of the Chicago, Burlington and
Quiney Railway Company and beeame joint
sureties for 1;111, payment of bonds of the
Jast-named company, whereby the purchase
was aceomplished, which were to 1n twenty
yearsand beard percent interest per annum,
The amount of stock so acquired was of the
par value of about £107,000,060, and as it
Was puuhasgd at the rate of $200 per share
the bonded indebtedness of the two eom-
panies was thus increased to the extent of
$200,000,000.

Subsequent to the acquisition of the stock
of the Burlington Company aud in the sum-
mer of the year 1901 certain large and in-
fluential stockholders of the Northern Pacifie
and Great Northern companies, who had
practical control of the tavo reads and who
have been made parties defendani to the
present bill, acting in concert with each
other, conceived the design of placing a very
large majority of the stock of both of the
last-named companies in the hands of a
single owner., To this end these stock-
holders arranged and agreed with each other
to proeure and canse the formation of a cor-
poration under the laws of the State of New
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~ Jersey, which latter company, when organ-
ized, should buy all or at least the greater
part of the stock of the Northern Pacific
and Great Northern companies.

The individuals who conceived and pro-
moted this plan agreed with each other to
exchange their respective holdings of stock
in the last-named railroad companies for
the stock of the New Jersey Company, when
tae same should be fully organized, and to
wse their influence to induce other stock-
holders 1 their respective companies to do
likewise, to the end that the New Jersey
Company might become the sole owner of the
whole or at Ieast a major portion of the stock
of both railroad companies. In accordance
with this plan the defendant, the Northern
Securifies Company (heveafter termed the
Securities Company), was organized under
the laws of the State of New Jersey on
November 13, 1901, with a eapital stock of
$400,000,000, that sum being the exact
amount required to pnrehase the total stock
of the two railroad companies at the price
agreed to be paid therefor. When the Se-
curities Company was organized it assented.
to and became a party to the seheme that
had been devised by its promoters hefore it
became a legal entity, Very shortly after
its organization the Securities Company ae-
quired a large majority of all the stock of
the Northern Pacific Company at the rate
of $115 per ghare, paying therefor in its
own stock at par. At the same time it ac-
gitired about 300,000 shares of the stock of



52

the Great Northern Company from thoge
stockholders of that company who had been
instrumental in organizing the .Securities
Company, paying therefor at the rate of
$180 per share and using its own stoek at
par to make the purchase. The Securitics
Company subsequently made further pur-
chases of stock of the Great Northern Com-
pany ab the same rate, and in about three
months had acquired stock of the latter com-
pany amounting at par to abont $95,000,000,
using for that purpose its own stock to the
amount of about $171,000,000. The Securi-
ties Company was enabled to make the
snbsequent purchase of stock from stock-
holders of the Great Northern Company
not immediately concerned in the organiza-
tion of the Securities Company by the ad-
vice, procuremdnt, and persuasion of those
stockliolders of the Great Northeru Com-
pany who had been instrumental in organ-
izing the Secuvities Company and had ex-
(,ha,ntred their own stoek for stock in that
company short}y after its organization.

At the plesent time the Securities Com-
pany is the owner of about 96 per eent of
all the stock of the Northern Pacific Com-
pany and the owner of about 76 per cent of
all the stock of the Great Northern Com-
pany. The scheme which was thus devised
and consummated led inavitably to the fol-
lowing results: Fivst, it placed the control
of the two roads in the hands of a single
person, towit, the Securities Company, by
virtue of its ownership of a large majority
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of the stock of both companies; second, it
destroyed every motive for competition be-
tween two roads engaged in interstate traf-
fic which were natural competitors for husi-
ness by pooling the earnings of the two roads
for the common benefit of the stockholders
of both companies; and, according to the
familiar rnle that everyone is presumed to
intend what is “the necessary consequence
of his own acts, when done willfully and
deliberately, we must conelude that those
who c¢oneeived and executed the plan afore-
said intended, among other things, to ac-
complish those objects. (Record, pp. 1703~
1705.)



THE ISSUES OF LAW.

[ e

The questions of law growing out of the fore-
going statement of facts are;

1. Has a combination been accomplished by
meang of the Securities Company in vielation of
section 1 of an aect of Coungress approved July 2,
1890, entitled *“ An act to protect trade and com-
merce against unlawful restraints and monopo-
lies,”” hereafter called the Anti-trust Act?

2. Havethe defendants monopolized or attempted
to monopolize any part of the interstate or foreign
commerce of the United States, in violation of see-

‘tion 2 of the Anti-trust Act?

3. Was the relief granted by the ecircuit court
authorized by law?

The Government maintains that each of these
questions should be answered in the affimmative,
and in that behalf submits the following brief of
an arg%ument. But if it is shown that either of the
first tivo questions and the third question should
be angwered in the affirmative, the decres of the
cireuit court must be affirmed.

THE ARGUNENT.

I

PURPOSE, SCOTE, AND INTERPRETATION OF TII¥, ANTI-TRUST
ACT.

1. The Anti-trust Act not primarily a ¢riminal statute.

Tt has been said that the Anti-trust Act is aerim-

inal statote, and that view was urged upon this
54
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court by eminent couunsel n the case of the Uniled
States v. Joint Traffic Association (171 U. 8., 505).
The court, however, did not consider the conten-
tion to have any material bearing in the deecision
of that case, and it is equally immaterial in the
case at bar. But it may not be out of place here
to point out that the primary aim—the motive—of
Congress in passing the Anti-trust Act was not to
create any new offenses against Federal law, but
to pronounce and deelare a rule of public policy to
cover a field wherein the jurisdiction of the Fed-
eral Government is supreme and exclusive. The
United States, having no common law, contracts
in restraint of trade would not be repugnant to
any law or rule of policy of the United States in
the absence of a statute, and the controlling pur-
pose of the Anti-trust Aet was to deelare that the
p11Blic policy of the nation forbade eontraets, com-
binations, conspiracies, and monopolies in restraint
of interstate and international trade and com-
merce, and the jurisdiction conferred upon courts
of equity to restrain violations of the act was in-
tended as a means to uphold and enforee the prin-
ciple of public policy therein asserted, not as a
means to prevent the commission of erimes. As
this court has said, *‘the eivil remedy by injunc-
tion and the liability to punishment under the
criminal provisions of the aet are entirely dis-
tinet. * * *7 ([npited States v. Trans-Mo. Fr.
JAsso., 166 U. 8., 342.)

But what if the Anti-trust Act is a criminal
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stapute; it is also in the highest degree a remedial
statute, and it is as such that it is invoked in the
ase ab Lar.,  And in its remedial aspect it ought
to be construed liberally and given the widest effect
consistent with the language employed. It ought
not to be frittered away by the refinements of
eriticism,

In Broom’s Legal Maxim's, 5th Am. ed. (3
London ed.), 80, it is said:

Again, in constiing ar act of Parliament,
it is a seftled rule of construetion that cases
out of the letter of the statute, yet within
the same mischief or cause of the making,
thereafter shall be within the remedy there-
by provided; and aecordingly, it is laid
down that for the sure and true interpreta-
tion of all statutes (be they penal or bene-
ficial, restrictive or enlarging of the coramon
laws), four thingz must be considered :

{1} What was the common law before the
making of the aect; {2) What was the mis-
chief for which the common [in this case
Federal] iaw did not provide; (3) What
remedy has been appointed by the legisla-
ture for such mischief; and (1) the true
renson for the renmiedy. And then the duty
of the judees is to put such a construction
upon the statutes as shall suppress the mis-
chiet and advance the remedy, to suppress
the subtle inventions and evasions for eon-
tinuing the miscehief pro privato commodo, and
to add foree and life to the cure and remedy
acconling to the true inteut of the makers
of the act, pro bono publico. In expounding
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remedial laws, then, the courts will extend
the remedy so far as the words will admit.

In Potter’s Dwarris on Statutes and Constitu-
tions, page 234, the principle is laid down that—

A statute made pro bone publice shall be
consfrued in such manner that it may, as
far as possible, attain the end proposed.
(And Pierce and Hopper, Str. 253, is re-
ferred to.}

And in the same work it is said in a note, at
page 231, that—

In construing a remedial statute which
has for its end the promotion of important
and beneficial public objects a lurge construc-
tion is to be given, when it can be done
without doing violence to its terms.

It is perhaps unnecessary to cite these rules for
the interpretation of statutes, for the words of the
Anti-trust Act are plaiu and comprehensive; but
in the maze of sophistry employed to evade the
force of this great remedial statute these rules are
referred to “*lest we forget.”

And it makes no difference in the application of
these rules that the statute have a penal as well as
a remedial side.

“Chancery will aid remedial laws,”’ said
Lord Keeper Wright, “* tkough they ure called
penal, not by making them more penal, but
by letting them have their course.” (Ch.
Prae., 215; Dwarris on Statutes, 653.) Also

“quoted in Sedgwick on Construction of
Statutory and Constitutional Law (2d ed.),
page 309.
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A statute may be penal in one part and
remedial in another part. But in the same
act a strict construction may be put on a
penal clause and a liberal construetion on a
remedial clanse. (Sedgwick on Construe-
tion of Statutory and Constitutional Law
(2d ed.), p. 310; Dwarris on Statutes, 6553
Hyde v. Cogan, 2 Douglass, 702.)

In the latter case Buller, J., said at page 705:

The statute is so penned that the words
might possibly admit of two constructions,
and therefore it is material to consider,
whether it is penal or remedial, because
there is a well-known difference in the rule
of construction as applied to Jaws of the one
sort and of the other. Where they are re-
medial the interpretation is to be liberal, so
as best to apply to the end. But a law may
certainly be penal in one part and remedial
in another, and that is the case here. There
18 no danger of the liberal construction of
the remedial part being extended afterwards
to the penal. 'The distinetion has been too
long established for anv apprehension of
that sort. If the clause upon which this
case arises is remedial, which I think it is,
the most extensive sense must prevail.

2. The Anti-trust Act purposely tramed in broad and gen-

eral language in order to defeat subterfuges designed
_to evade it, :

. Prgb&b}y the first, feature of tne Anti-trust Act
to strike the mind ig the Sweeping and eomprehen-
sive language in which it is framed.
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Geetion 1 of the act provides:

Every contract. combination in the form of
trust or otherwise, or eonspiracy in restraint
of trade or commerce among the several
States, or with foreign mations, is hereby
declared to be illegal. lvery person who
shall make any such contract or engage in
any such combination or conspiraey shall be
deemed guilty of a misdemeanor, and, on
conviction thereof, shall be punished by fine
not exceeding five thonsand dollars or by
imprisonment not exceeding one year, or by
both said punishments, in the discretion of
the court.

Seetion 2 provides:

Every person who shall monopolize, or
attempt to monopolize, or combine, or con-
spire with any other person or persons to
monopolize any part of the trade or com-
merce among the several States, or with
foreign nations, shall be deemed guilty of
a misdemeanor, and, on conviction thereof,
shall be punished by a fine not exceeding
five thousand dollars or by imprisonment
not exceeding one year, or by both said
punishments, in the diseretion of the court.

Every combination, regardless of its form or
struetpre, n restraint of trade or commerce among
the several States or with. foreign nations, and
Every person, natural or artificial, monopolizing,
attempting to monopolize, or combining with any
other person to monopolize any part of such trade
OF Commerce, come squarely within the sweeping
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condemnation of the'act. The form or framework
of the combination is wholly immaterial. Tt may
be cast in the form of a trust—the form that stood
out most prominentlj' when the Anti-trust Act was
passed, and which jt denounces in terms—or in
any other form. It matters not how subtle and
cunningly conceived be the disguise~—it may bea
holding company. But if beneath the forms and
the fictions there is found what in trath and sub-
stance amounts to a combination or monopoly, the
act has been violated, and no veil can hide that
fact. Congress, e doubt, anticipated that attempts
would be made to defeat its will through the *‘con-
trivances of powerful and ingenious minds,”” and
to meet theso it used the broad and all-embraeing
language found in the act; and it is in this light
that that language is to be construed.

Every contract, combination, or conspiracy
in restraint of interstate or foreign com-
merce is illegal. The moethod adopted in
bringing about the combination is immate-
rial; and the device of « holding corporation
for the purpose of civcumuventing the law can
be no more effectual than any other means.

(Noyes on Intercorporate Relations, sec.
393.) .

3. Some fundamental questions relating to the interpre-
tation of the Anti-trast Act which thie Court has
decided.

It has been decided by this court that—
(¢) The Anti-trust Act applies to and covers
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common carriers by railroad as well as all other
persons, natural or artifieial. (Unifed States v.
Trans-Missours Freight Asso., 166 U. 8., 290.)  In
that case the pleadings raised the issue of appli-
cability as to both sections 1 and 2 of the act; and
the court, in deciding the question, made no dis-
tinction between the two, but held that ‘‘ the act,”
“the statute,”” as a whole, covered, and was in-
tended to eover, common carrierg by railroad.

{{) The words, **in restraint of trade or com-
merce,”’ as used in the Anti-trust Act, are not .
confined to nnreasonable or total restraints only,
but extend to any and «!l direct restraints of trade
or eommerce, even if reasonable or only partial.
(Unifed States v. Trans-Missour: Freight Asso.,
166 U, 8.,290; Uniled States v. Joint Traffic Asso.,
1711 U. 8., 505.) And while this rule applies with -
equal force to resiraints upon individuals, private
corporations, and quasi-public ecorporations, such

as railroads, there is a peculiar reason for its ap-

plication to restraints upon the latter, as this court

pointed out in the following passages from its

opinion in the ease of United States v. Trans-Mis-
soury Fretght Asso. (supra)—

The business which the railroads do is of

& public nature, closely affecting almost all

. classes in the eommunity—the farmer, the

artisan, the manufacturer, and the trader.

It is of such a public nature that it may

well be doubted, to say the least, whether
4ny confract which imposes any restraint
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upon its business would not be prejudicial
to the pubhc 1nte1 est (p 333) .

* = ¥
*ox® gwh]le, in t-he ahsence of a statute
prohibiting them, contracts of private indi-
viduals or corporations touching upon
restraints in trade must be unreasonable in
their nature {o be held void, different con-
mderdtlons obtain in the case of public cor-
porations' like those of railroads, where ii
well may be that any restraint upon a busi-
ness of that character, as affecting its rates
ot transportation, must therchy be preju-
dicial to the publie interests (p. 334).

(¢) In exer usmg the powers over commerce
vested in the Federal Government, Congress may
to some extent limit the right of private eontract,
the right to buy and sell property, without violat-
ing the fifth aniendment. It may declare that ne
contract, combination, or monopoly which re-
strains trade or commerce by shuiting out the op-
eration of the general law of competition shall be
legal. (Uniled States v. Joint Traffic dsso.,suprsi
Addyston Pipe and Steel Co. v. United States, 17
U. S8, 211.)

The foregoing propositions are too well seftled
to require discussion; to state them is sufficient.

4, The tests to determine whether a combination or m9-
nopoly exists within the meaning of the anti-trust act.

(a) Combinations. When the natural effect of
an agreement or combination is to stLﬂe smother,
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destroy, prevent, or shut out competition, the
agreement or combination is in restraint of trade
or commerce and illegal under section 1 of the
the Anti-tiust Aet. Any combination ‘“‘for the
purpose of avoiding the effects of competition’—
using the words of the opinion in the case of the
United States v. Trans-Missouri Freight Asso.
(supr«)—ininterstate or international trade orcom-
meree is within the prohibition of the act. The
decisions of thig court are conclusive on this point,
Thus in Uneted Stafes v. Traus-Missouri Freight
Asso. (supra) it was sail, adopting the language of
the dissenting opinion of Shiras, J., in the circuit
court of appeals:

There are benefits and there are evils
which result from the operation of the law
of iree eompetition between railway com-
panies. The time may come when the
companies will be relieved from the opera-
tion of this law, but they ean not, by com-
binabions and agreements among themselves,
bring about this change. The fact that the
provisions of the Interstate Commerce Act
may have changed In many respeets the
conduet of the companies in the carrying on
of the public business they arc engaged in
does not show that it was the intent of
Congress, in the enactment of that statute,
to clothe railway eompanies with the right
to combine together for the purpose of avord-
ing the effects of competition on the subject
of rates. (I?. 337.)

13167—08-wwm5
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Again, in United Slates v. Joint Traffic Asso,
(supra), it was argued by the eminent counsel who
appeared for the defendants that the combination
there in question was not in restraint of trade or
COIMIMErco even fh011g11 1t did prevent competition
to some extent. But this court held to the con-
trary. Said Mr. Justice Peckham, who deliversd
the opinion of the court:

Upon the point that the agreement is not
in fact one iu restraint of trade, even though
it did prevent competition, it must be admit-
ted that the former argument has now been
much enlarged and amplified, and a general
and most masterly review of that question
has been: presented by counsel for the re-
spondents. Thai this agreement does in
fact prevent competition, and that it must
have been so intended, we have already at-
tempted fo show. Whether stifling compe-
tition tends directiy to restrain commerce in
the case of naturally competing railroads, is
a question upon which counsel have argued
with very great ability.

% * e g 2

The natural, direct, and immediate ef-
fect of competition is, however, to lower
rates, and to thereby increase the demand
for commodities the supplying of which
increases commeree, and an agreement whose
first and direct effect 43 to prevent this play
of competition restrains instead of promol-.
ing trade and commerce. * * T (Pp.oid
and 577.)
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In several other places in the same opinion this
court expresse¢ the view that to prevent or shut
off competition is to restrain trade and commerce.
Thus, at page 559:

Has not Congress with regard to inter-
state commerce and in the course of regn-
lating it, in the case of railroad corporations,
the power to say that no contract or combi-
nation shall be legal which shall restrain
trade and commerce by shutting out the oper-
ation of the gensral law of compelition? We
think it has.

And again, at page 570:

Where the grantees ot this public fran-
chise are competing railroad companies for
interstate commerce, we think Congress is
competent to torbid any agreement or com-
bination among them by meaus of which
compelition 4s to be smothered.

In the case of the Addyston Pipe Co. v. United
States (175 U. 8., 211, 244), this court once more
ueld that a contract, agreement, or combination
which prevents or destroys competition is in re-
straint of trade: :

Wo have no doubt that where the direct
and immediate effect of a contract or com-
‘bination among particular dealers in a com-
modity is to destroy competition between them
and others, so that the parties to the con-
tract or combination may obtain increased
prices for themselves, such contract or com-
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bination enounis to a resiraing of trade in the
commodity, even though contracts to buy
such commodity at the enbanced price are
continually being made. Total suppression
of the trade in the commodity is not neces.
sary in order to render the combination one
in restraint of trade.

This court and other conrts when discussing
this subject constantly use words of the sams
import as those above quoted, ¢ To prevent or
suppress competition”” and “to restrain trade”
are, in faect, of;ten_ used by judges as convertible
terms to express one and the same thought.

The decigion of the House of Lords in the case
of the Mogul S. 8. Co. v. McGreger (L. R. App.
Cas. (1892), 25j is somctimes cited, by courts as
well as by counsel, in support of the contention
that an agreement or combination between a
number of tradasrs to put an end to competition in
their bnsiness is not an agreemenut or combination
in restraint of trade and is therefors valid. This
is a mistaken view of that decision, and inasmuch
as the case is rightly regarded as a leading auther-
ity and is constantly cited on behalf of defendants
in proceedings under anti-trust laws, it may not be
amiss to point out precisely just what was decided.

In the first place, the case was decided upon
common-law principles, there being no statute,
such as the Federal Auti-trust Act, making it un-
lawful and criminal to enter into agreemenis of
combinations in restraint of trade. The defend-
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ants, who were shipowners, in order to secure a
carrying trade exclusively for themselves and at
profitable rates, formed an association and agreed
that the number of ships to be sent by members
of the association to the leading port, the division
of cargoes, and the freights to be demanded, shonld
be the subject of regulation; that a rebate of 5 per
cent on the freights should be allowed to all ship-
pers who shipped only with members of the asso-
ciation; and that agents of members should be
prohibited on pain of dismissal from acting in the
interest of competing shipowners, any member to
be at liberty to withdraw on giving certain notices.
The plaintiffs, also shipowners, who were not
members of the association, having been refused
admission thereto, sued for the injury they claimed
to have been done to them by reason of the de-
fendants’ association, which was alleged to be an
unlawtul conspiracy—unlawful because in re-
straint of trade. Both the court of appeal and
House of Lords held that the action could not be
mintained, wot, however, because the agreement in
controversy was mot 4 restraint of trade, but be-
cause, even if it were in restraint of trade, it still
remained as a stumbling block to the netion that
an agreement in restrain of trade was not unlaw-
ful at common law in the sense that it furnished
cause for a ¢ivil action by one damaged by it, but
only in the sense that it was void and unenforce-
able if sued upon. That this was the point which
the case really decided, and that it did not decide
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that the agreement or combination in question was
not an agreement or combination in restraint of
trade, is unmistakably shown by the language of
the judgments read both in the House of Lords
and the court of appeal.
Thus Lord Halsbury, L. (!., said in the House
of Lords (pp. 36 and 39) :

Now it is not denied, and can not be even
argued, that prima facie a trader in a free
country in all matters “not contrary to law
may regulate his own mode of earrying on
his trade aceording to his own discretion
and choice.”” This is the lanzuage of Baron
Alderson in delivering the jundgment of the
Exchequer Chamber (in Hilton v. Eckersley,
G E. and B., 74, 75), and no anthority, iu-
deed no,argnment, has been directed to
qualify that leading proposition. It is nec-
essary, therefore, for the appellants here to
show that what 1 have described as the
course pursued by the associated traders is
a ‘“‘matter contrary to law.”

% * # # i

A totally separate head of unlawfulness
has, however, been introduced by the sug-
gestion that the thing is unlawful because
in restraint of trade. There are two senses
in which the word “‘unlawfunl’ is not un-
commonly, though I think somewhat inac-
curately, used. There are some contracts
to which the law will not give effect; and
therefore, although the parties may enter
into what, but for the element which the
law condemns wonld be perfect ¢ontracts,
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the law would not allow them {o operate as
contracts, notwithstanding that, in point of
form, the parties have agreed. Some such
contracts may be void on the ground of im-
morality; some on the ground that they are
contrary to public poliey; as, for example, in
restraint of trade; and contracts so tainted
the law will not lend its aid to enforce, It
treats them as if they had not been made
at all. But the more accurate use of the
word “nnlmwful,’” which would bring the
contract within the qualifieation which I
have quoted from the jndgment of the Ex-
chequer Chamber, namely, as contrary fo
lees, is not applicable to sueh contracts.

It has uever been held that a contract in
restraint of trade is contrary to law in the
sense that I have tndicated. * * % [Not
contrary to the common law, the lord
chaneclior means, of course.]

In the court of appeal, judgments were read by
both Bowen, L. J. and Fry, L. J., who consti-
tated the majority of the court, which was sus-
tained by the House of Lords. The remaining
judge who sat in the court of appeal, Lord Esher,
M. K., dissented from the majority, he being of
the opinion not only that the agreement or com-
bination was in restraint of trade, but that as such
it was indictable and therefore actionable.

Said Bowen, L. J., in the course of his judg-
ment (L. R. 23 Q. B, D., 619, 620):

Lastly, we are asked to hold the defend-
ants’ eonference or association illegal, as
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being in restraint of trade. The term ““ille-
gal’’ here is a misleading one. Contracts,
ag they are called, in restraint of trade are
not, in my opinion, illegal in any sense,
except that the law will not enforce them.,
It does not prohibit the making of such eon-
tracts; it merely declines, ofter they have
been made, to recognize their validity. The
law considers fhe disadvantage so imposed
upon the contract a sufficient shelter to the
public. The language of Crompton, J., in
Hilton v. Eckersley (6 E. and B. 47) is, I
think, not to he supported. No uction af
common law will lic or ever kas lun against
awy individual or individuals for enlering
tato o eontrack mercly because it isin re-
straint of trade. . * * * If peaceable
and houest combinations of eapital for pur-
poses of trade ¢ompetition ave to be struck
at, it paust, T think, be by legislation, for T
do not see that they are under the ban of
the common law.

The Janguuge of Fry, L. J., also shows that it
was assumed, at least arguendo, that the agree-

ment In question wes in restraint of trude. He
said ab page 626: '

It is said that such an agreement is in
restraint of trade, and therefore illegal. DBe
2 so. But in what sense is the word *ille-
ga,l.’ used in such a proposition? In my
opinion it means that the agreement is one
upon which no action can be sustained and
no relief obtained at law or in equity, but
1t does not mean that the entering into the

agreement is either indictable or actionable.
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The foreguing passages from the judgments of
the House of Lords and the court of appeal show
very clearly, zs we have alveady said, that what
the Mogul Steamship case a.ct,ua,ﬂy. decided was
that, admitting the plaintiffs’ contention that the
agreement or combination out of which their
action grew was in restiaint of trade, they still
had no ease, beeanse sneh an agreement or combi-
natlon was not indictable or actionable at common
law. So far, indeed, from it having been decided
that the agrcement or combination in controversy
was not In restraint of trade, Lord Bramwel]l and
Lord Hannen, two of the most learned ot the law
fords whu sat in the case and whe fully concurred
with their associates, the judgment of the House
of Lords being unanimous. expressed the opinion
that it wes on resiruint of trade. L. R. App. Cas.
{1692), 46 and 58. Lord Hannen was particularly
clear on this point. He said, at page 58¢

It was contended that the agreament he-
tween the defendants to act in combination.
which wus proved to exist, was illegal as
being in restraint of trade. I think that it
wus 80, in the sense that it was void, and
could not have been enforced against nany of
the defendants who might have violated it:
Hilton v. Eckersley. But it does not follow
that the entering into such an agrecment
would, as contended, subject the Persons
doing so 10 an indietment for conspiracy.
and I think that the opinion to that effect
expressed by Crompion, J., in Hilton v.
Eekersley is erroneous.
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Loid Esher, Master of the Rolls, was also, as

already noted, of the opinion that the agreemens
or combination in question weas in restraint of
trade.
It is hardly ncecssavy to say that the Govemn-
ment does not contend that ordinary corporations
and partnerships, formed in good faith in the
usual course of busigess, come within the prohibi-
tion of the .Anti—trﬁst Act because, incidentally,
they may restrict competition to some extent. In
such cases the restriction of competition, if any,
is only ancillary and collateral to the main object,
But there is a vast difference between corpora-
tions and partuerships of this class and associa-
tions of persons, in the form of corporation,
partnership, or otherwise, formed for the purpose
of combining co-mpe.tz‘gng businesses by bringing them
under a common controlling body; and this dif-
ference has been recoguized by this court and
practically every other court which has had to
deal with the subject, as the adjudicated cases
" hereinafter referred to show. .

(6} Monopolies. The act embraces not only
nonopolies which have been consummated, but
attempts to monopolize as well, As used in the
act the word *“ monopoly’ is not confined to its
common-law meaning of an exclusive grant to ono
or & few to do that which before had been free
and open to all in common. (Unifed Slutés V.
Trans-Missouri Freight Asso., supre.) The term,
as used by modern legislators and judges, signifies

'



73

the combining or bringing together in the hands of
one person or seb of persons the control, or the
poicer of con trol, over a particular business or em-
ployment, so that competition therein may b'e
suppressed. Thus the supreme court ot Illinois
said in People v. Chicago Gus Trust Company (130
I, 294) :

The control of the four companies by the
appellee, an outside and independent cor-
poration, suppresses competition between

~ them and destroys their diversity ol inter-
est and all motive for competition, There
is thus built up ¢ wirtual monopoly in the
manufacture and sale of gas.

And in People v. North River Sugar Refining
Company (34 Hun (N. Y.}, 377), a monopoly was
deficed by Barrett, J., as follows:

Any combination the tendency of which
is to prevent competition in its broad and
general sense and to control and thus at
will enhance prices to the detriment of the
public is a legal monopoly.

And this court said in £. C. Knight Co.v. United
States (156 U. 8., 1) :

Again, all the anthorities agree that, in
order to vitiate a eontraet or combination,
it is not essential that its results should be
a complete monopoly. It is sufficient if it
really tends to that end, and to deprive the

public of the advantages which flow from
free competition.
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So f[ar as the present case is concerned, how-
ever, it is unnecessary to consider further whai
constitutes a monopoly within the meaning of the
Anti-trust Act, as the Supreme Court has ex-
pressly decided that a combination or consolida-
tion of two competing railroads—the very roads,
by the way, now at the bar of this court—hrought
about by transferring to one road a majority of the
stock of the other, is such a monopoly. In Pear-
sall v. Great Northern Raileay (161 U. 8., 646, 677),
it was held that— :

The consolidation of these two great cor-
porations will unavoidably result in giving
to the defendant @ monopoly of ali traffic in
the northern half of the State of Minnesota,
aswell as of all transcontinental tvaffic north
of the line of the Union Poeifie, against
which public regulations will be but a feeble
protection,

A similar ruling was made by the Supreme Court
in Louisville and Nushville Railroad Co. v. Kentueky
(161 U. 8, 677).

(¢} To prove that‘;;é a combination or monopely
exists within the meaning of the act it is not nec-
essary to show that the immediate effect of the acts
complained of is to suppress competition or to cre-
ate a complete monopoly. It is sufficient to show
that they tend o bring about thoseresnlts. Asthe
court said in People v. North River Sugar Refining
Co. (supre) : '
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Any combination the lendency of which is
to prevent competition * * * is a legal
monopoly.

And, to repeat the language used by Mr. Chief
Justice Fuller in the Kunight case (supra}—

* % * a]l] the authorities agree that in
order to vitiate n contract or combination it
is not essential that its result should be a
complete monopoly; it is sufficient if it
really {ends to that end and to deprive the
public of the advantages which flow from
free competition.

The same rule was lald down and the above
language of the Chief Justice quoted in support
thereof in the Addyston Pipe case (175 U. 8., 211,
237).

And i Salt Co. v. Guthrie (35 Ohio St., 672),
the Supreme Court of Ohio stated the rule as fol-
lows:

The elear tendency of such an agreement
18 to establish a monopoly and destroy com-
petition in trade. 1t is no answer to say
that competition in the salf trade was not
in fact destroyed, or that the price of the
commodity sras not unreasonably advanced.
Courts will not stop to inquire as to the
‘de,;.,rree ot injury inflicted upon the publie:
it is enough to know that the inevitable tend-
ency of such contracts is injurious to the
publie.
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(d) 1t is not essential to show that the person
or persons charged with monopolizing or combin-
ing lrave actnally raised prices or suppressed eom-
pefition, or restrained or monopolized trade or
commerce 1n order to bring them within the con-
demnation of the act. 1t is enough that the nec-
essary effect of the cr}mbination or monopoly is to
give them the power 1o do those things. The de-
cisive question is whether the power exists, not
whether it has been exercised. The persons
charged with combining or monopolizing may,
indeed, have exercised their power to aid and
promote commerce for the time being; they may
lower prices; but notwithstanding this, if they
have, in combining or monopolizing, acquired the
power to suppress ¢ompetition, to restrain or
monopolize trade or commerce, they have brought
themselves within the piwview of the aet. It 1s
the power to suppress competition, the power to
raise priees, the power to restrain or monopolize
commerce, which eonstitutes the vice, and it was
that which Congress aimed to reach. This court
has spoken frequently to this effect. In each of
the three leading cases in which the Anti-trust Act
has been enforced, United Siates v. Trans-Missourt
Freight Asso., United Siates v. Joint Traffic Asso.,
and Addyston Pipe Co. v. United States (supra), it
was urged in defense that no violation of the act
had been shown becanse it had not been shown that
competition had been actually suppressed or trade
actually restrained, the same argument that counsel
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for the defendants make in this case and to which
they seem to attach great importance. DBut in each
of those cases this court held that it was immaterial
that trade or comrmerce had not actnally been re-
strained—that it made neo difference, even, that
rates and prices had been lowered; it being enongh
to bring the combination within the condemnation
of the act that it had the power to restrain trade or
commerce. The very existenee of the power, under
these rulings, constitutes a restraint.

In United States v. Jodnt Traffic Asse. (supra),
after denying the right of railroads to combine for
the purpose of stifling competition, the court,
throngh Mr. Justice Peckhamn, continued as fol-
lows (p. 571} :

And this is o, even thongh the vates
provided for in the agreement may for the
time be not more than are reasonable.
They may easily and at any time he in-
creased. It is the combination of these large
und  powerful corporaiions, covering vast
sections of territory and influencing trade
throughont the whole extent thereof, and
acting as one body in all matters over which
the combination extends, that constifutes the
@leged evil, and in regard to whick, so far as
Fhe combination operates upon and restrains
Interstate commerce, Congress has power to
legislate and prohibis.

Furthermore, in that case, the terms of the
agreement in question left cach road free to enter
into competition with the others whenever it ehoses
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to do so, and it was argued with great emphasis
by counsel that ihis fact showed that the agree-
ment did not impose-any restraint upen comypeti-
tion, but this eourt held the fact to be immaterial
because the munagers of the association had the
* pawer to enforeo Lhe uniformity of rates™ (p. 563),

Again, in United States v. Trans- Missouri Freight
Asso.(supra), in replying to the argument that the
association had not raised rates, this court said,
at page 324:

In this light it is not material that the
price of an article may be lowered, 1t is
in the power of the combination to raise
i, * o =

And in the Addyston Pipe case (supra), the court
beld that it was immaterial whether or not the
combination had raised prices. It was enongh
that—

Its tendency was to give the defendants
pewer to charge unreasonable prices had
they chosen to do so (p. 238).

50 in Pearsall v. Gireat Northern Raileay (supra),
this court, through Mr. Justice Brown, said, at
Tage 676 - -

Whether the consolidation of competing
lincs will neeessarily result in an inerease
of Tates, or whether suech consoiidation has
generally resulted in a detriment to the
public, is beside the guestion. Whether it
hes that effect or not, it certainly puts it in
the power of the consolidated corporation fo
give it that effect—in short, puts the public
at the merey of the corporation.
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(e) It is not necessary in order to bring a com-
pination or conspiracy within the operation of the
act that the members dind themselves each with
the other to do the acts alleged to be in restraint of
irade. Tt would certainly be attempting to intro-
duce a rovel principle into the law of combina-
tions and conspiracies to contend that in order to
form a combination or conspiracy thiose combin-
ing or conspiring must agree or contract with
each other to do the illegal things in view. It has
always been held to be cnough that they act
together in pursuance of a common object, and
while, of course, this presupposes agreement be-
tween them in o Lroad sense, an agreement or
contract in the technical sense is not at all essen-
tial. Said Coleridge, J., in Reg. v. Murphy (8 C.
& P, 397) :

- %

Although the common design 13
the root of the charge, it is not necessary to
prove that these two parties came together
and actually ¢greed in terns to have this
eommon design, and to prusue it by common
means, and so carry it into execution.
This is not necessary, because in many
cases of the most clearly establishied con-
spiracies there are no means of proving any
such thing, and necither law nor common
sense requires that it should Le proved. If
you find that these two persons pursued by
their acts the same object, often by the
SAmME means, one performing one part of an
act, and the other another part of the same
act, 80 as to complete it, with a view to the

18167— 03—
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attainment of the object which they were
pursuing, you will be at liberty to draw the
conelusion that they have been engaged in a
conspiracy to effect that object. The ques-
tion you have to ask vowrselves is, “ Had
they this comumon design, and did they
pursue it by these ecommon means—the de-

gign being unlawiul?™

If the law were
the Anti-trust Act
when competing ¢

nof as thus stated, evasion of
would be an easy matter, for
orporations combine, as they

generally do now, through the agency of a pur-
chasing corporation, or a holding corporation, or
a consolidation, they do not formally agree or con-

tract with each ol

2 to maintain a certain sealeof

prices, or to restrict production, or otherwise to
restrain trade or cornmeree.
Mr. James C. Carter, in his argument for the

Joint Traffic Assoe

1ation, recognized that it was

acts, not necessarily contracts, in restraint of

trade which the Az
he said:
It is a un

iti-trust Law aimed at. Thus

iting tozether for a common

purpose—a combination—or, when thonght
to be of an objectionable character, a con-
spiracy. Such unions always suppose
egreement, but it need not be ia writing;
where it is in writing it is often called an
agreement or contract, but in giving it this
name we should not lose sight of its real
character. In reality it s simply an act, and
mnocent or guilty according as the law may
be inclined to regard it. (Undied States v
Joint Traffie 4sso., 171 U, 'S., 516.)
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It therefore follows that it is snfficient to consti-
tute a violation of the Anti-trust Act that a con-
cert, combination, or conspiraey be entercd into,
and that it have the power to shnt out competition
in interstate commeree and thereby restrain it: it
is not necessary that the component members of
the combination or conspiracy bind themselves
not to enter inte competition with each other.
This was, in fact, expressly decided in the case of
the United States v. Jotud Traffic Association {(supra) .
The agreement between the railroads coraposing
the Joint Traffic Assoclation purported to leave
any one of them free to charge different rates
from those fixed in the schedule, and therefore
free to compete for traffic with the others, if it
chose to do <o, and it was strongly insisted by
counsel that this fact saved the assoeciation from
illegality. Butthis court held that it did not.

{f) It it be shown that a combination or a
monopoly has been formed tho necessary effect of
which is to restrain trade or commerce, a violation
of the- Anti-trust Act has been established, and the
aim, motive, intention, or design with which the
tombination is entered into or the monopoly
cll.'eated is wholly immaterial and ontside the ques-
Hon. Tt may have been to aid and further
commerce rather than to vestrain it; butif in point
O.f law the effect or the tendeney of the combina-
tzor? Is to restrain trade or commerce the combi-
ation is unlawful, and the motive hehind it,
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however beneficent, dbes not alter that fact in
the slightest d(:_-.g;'ree,E The question was squarely
before this court |in United Stules v. Trans-
Missouri Freight Asso. (supra), where Mr. Justice
Peckham, speaking: for thie court, said, at pages
341 and 342:

In the view: we have taken of the guestion,
the intent allpged by the Goverument is not
necessary to:he proved. The question is
one of law in regard to the meauning and
effect of the agreement itself, namely: Does
the agreement restrain trade or commerce
in any way ko as to be & violation of the
act? * ® .E

For these ressons the suit of the Govern-
ment can be maintained without proaf of the
allegution thut the agreement 1cas entered into
for the purpese of restraining trade or com-
meree or for; maintaining rates above what
was yeasonable. The necessary effect of
the sgrecinent is to restrain trade or com-
merce, g0 wlter what the inteni was on the
purt of those who signed 1.

In the Addyston Pipe case {supra) this court
waain laid down the same tale (p. 234) :

If the necessary, direet, and immediate
“ffect of the contract be to violate an act of
Congress end also to vestrain and regulate
intersiate commerce, ¢t s manifestly tnmate
rigl whethey the design to so regyulate wus of
wds ol in existence when ihe contract was
entored into.  In guch case the design does
not constitute the material thing., The faet
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of a direct and substantial regulation is the
important parp of the contract, and that
regulation existing, il és untmportant that it
was not designed.

And in the case of the C. & O, Fuel Co. v. United
States (115 Fed. Rep., 628), Day, ecircnit judge,
snid : _

It is to be remembered in this connection
that it is the effect of the contract upon
interstate commerce, not Lhe intention of the
parties in entering into it, which determines
whether it falls within the prohibition of
the statute. (The Trans- Missourr case, 166
U.8.,341; the Addyston case, 175 U.S.,234.)
It is, moreover, contended that the effect of
this agreement has been the redunction of
prices to the consumer., In determining
whether a combination restrains interstate
commerce, it is not only the effect npon
consumers which i1s to be cousidered, buf,
as well, the effect upon others in the busi-
ness, who, from choice or necessity, are left
outside of the organization.

To sum 1up what has been said under (4), a com-
bination or monopoly is within the prohibitions of
the Anti-trust Act if its effect or tendency is to
Suppress competition, or if it have the power to
Suppress competition, though not exercising it;
and it is pot essential that the members of the
combination bind themselves to do the acts alleged
to be in restraint of trade, it being sufficient that
‘fhey unite or act together in pursuance of the
legal object; and, finally, the intention with
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which the eombinat:ion or monopoly is lorned is
immaterial.

Having stated and discussed the foregoing gen-
eral principles which bear more or less directly
upon the case at bar, 1 shall now take up the main
argnment under the following heads:

- 1L
A COMBINATION OR MONOPOLY OF COMPETING LINES OF
INTERSTATE RAILWAY—OF COMPETING 1NSTRUMENTALIL
TIFS OF INTERSTATE COMMERCE—IS A COMBINATION OR
NOXOPOLY 1N RESTRAINT OF INTERSTATE COMMERCE

WITHIX THE PROGIBITION OF THE ANTETRUST ACT; FOR—

1. This court has so often 1uled that the trans-
poriation of pers_oqls and things is commerce that
the principle bas become a legul commonplace.
Andif a combinati;on or monopely of suck trans-
portation is a combination or monopoly in re-
straint of commeree within the Auti-trust Act,
and hence illegal, as this eourt held in Dnited
States v. Trans -El[fz.’ssoa.rz' Bretght Association and
United States v. Jc?int Traffic Associction (supra),
then it follows asga corollary that a combination
or monopoly of the means or instrmmentalities of
transportation is likewise a combination or mo-
nopoly in restraint of commerce, because a mo-
nopoly of the means of transportation leads directly
and inevitably toamonopoly of transportation itself.
The relationship between the two is indeed so close
and inseparahle that it meay be said, with the nicest
regard for the meaning of words, that a monopoly
of the means of transportation ¢3 a monopoly of
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transportation itself; for one in possession or con-
trol of all the means and instrumentalities for
earrying on a particnlar business has, unquestion-
ably, a monopoly of that business.

Viewing the subject in another light, a monopoly
of the means of transportation ymts it in the power
of the monmopolist to stifle competition in the
business of transportation, and this court decided
in the cases of the United Staies v. Trans-Missourt
Freight Association and Uhnited Stales v. Jond
Traffic Associution (supra}, that a combination or
monopoly which had the power to stifle competition
in the business of transportation among the States
was in restraint of interstate commerce and there-
fore illegal.

Looking at the question from still another
gtandpoint, it is unquestioned that Congress may
prohibit, and has prohibited, combinations and
monopolies in the bustiess of interstate and inter-
national transportation. (Uniled States v. Trans-
Missourt Freight Asso. and United States v. Joint
Treffic Asso., supra.) DBut what does this power
amount to if Congress may not also prohibit mo-
nopolies of the means and instrumentatities of such
transportation—ot tlie roads themselves? Virtn-
ally nothing; for he who has a monopoly of the
means of transportation has a monopoly of trans-
Portation itself. How can I carry on the busi-
ness of transportation if another controls ail
the means and instrumentalities for conducting
that business? Clearly I can not. Does it not
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plainly follow, then, that a grant of the power
to prohibit combinations and monopolies in
interstate and foreign transportation necessarily
includes and carries with it the power to prohibit
combinations and monopolies of the means and
instrimentalities whiereby such transportation is
carried on? Unless this be so the grant is mean-
ingless, worthless.

This subject really presents no difficulty if it be
kept clearly in mind that the tundamental ques-
tion—the decisive question—is not so much
whether the combination or monopely is a com-
bination or monopoly of eommerce {meaning
thereby the businesses aund transactions which
come within the definition of that term) or of the
instrumentalities of. commerce, as it is, as this
court stated it in th;e Addyston Pipe case (supra),
“Whether the necessary effect of the combination is
to restrain interstate commeree.’”” It matters not,
according to this rule, whether the combination or
monopoly is one of commerce or of the instrumen-
talities of commeree, provided the effect of the cora-
bination or monopoléy is directly to restrain com-
merce. If the effect of the combination is torestrain
commerce, the law makes no further inquiry. The
combination is illegcal. What is the effect of the
combination? That is the test which this court
has prescribed. Now will any deny that the
effect, or at least the tendency,—and, as heretofore
shown, the law makes no distinetion between the
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effect and the tendency of a combination—of com-
bining two competing instrumentalities of inter-
state commerce—two competing lines of interstate
railway, such as the Great Northern and Northern
Pagific,—will be to suppress competition and
{bereby restrain trade and eommerce? This court
said in Pearsall v, Greut Northeran Raihway
(supra), that this would be the effect of such a
combination.

9. The Anti-trust Act prohibiting combinations
and monopolies in restraint of interstate and for-
eign commerce is an exercise ot the power granted
to Congress to regulate commeree (Champion v.
Ames, decided by this court February 23, 1903},
aud the term *‘ commerce” as used in that grant
embraces the instrumentalities by which commerce
is or may be carried on.

In Ruilroad Co. v. Fuller (17 Wall., 560, 568)
Mr. Justice Swayne defined commerce in these
words:

Commerce is traffie, but it is much more.
It embraces also transportation by land and
water and all the means and appliances neces-
sarily employed in carrying it on.

In Welton v. Missouri (91 U, 8., 275, 280), Mr.
Justice Field stated the rule, as follows:

Commerce is & term of the largest import.
It comprehends interconrse for the purposes
of trade in any and all its forms, inchiding
the transportation, purchase, sale, and ex-
change of commodities betiveen the citizens
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of our country and the citizens or subjects
of other couniries, and between the citi-
zens of different States. The power to
regulate it embraces all the énstruments by
which such commerce may be conducted,

Again, in the well-known languaze of Chief

Justice Waite, Pensacola Tel. Co. v. Westeran Union
Tel. Co. {96 U. 8., 1}:

The powers thus granted [referring to the
commerce clanse] are not confined to the
instrumentalities of commerce, or the postal
service knowr or in use when the Coustitu-
tion was adopted, but they keep pace with
the progress of the country, and adapt
themselves to the new developmeunts of time
and cireumstances. They extend frowm the
horse with its rider to the stage coach, from
the sailing vessel to the steamboat, from the
coach and the steamboat to the railroad, and
from the railroad to the telegraph, as thesoe
new agencies are successively brought into
use to meet the demands of increasing pop-
ulation and weslth, They were intended
for the goversument of the business fo which
they relate at all times sud under all cir-
cumstances.

In Glowcester Ferry Co. v, Pennsylvania (114
U. 8., 196, 203) Mr. Justice Field agnin defined
the scope of the term:

_ Commerce among the States consists of
Intercourse and traffic between their citi-
zéns, and includes the transportation of
persons acd property, and the navigation of
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publie waters for that purpese, as well as
the purchase, sale, and exchange of com-
modities. The power to regulate that com-
merce, 88 well as commerce with foreign
nations, vested in Congress, is the power to
preseribe the rules by which it shall be
governed; that is, the econditions upon
which it shall be conducted, to determine
when it shall be free and when subject to
duties or other exactions. The power also
embraces within its control all the insbru-
mentalities by which that commerce may be
earried on, and the means by which it may
be zided and encouraged. The subjects,
therefore, upon which the power may be
exerted ave of infinite variety.

Itis thus seen that **commerce,’” as that ferm
has been construed by this court, embraces the
instrumentalities employed in carrying it on—em-
braces railways as one class of such instrumentali-
ties; and this being so, it necessarily follows that
the prohibitions in the Anti-trust Act against com-
binations and monopolies in restraint of intorstate
comnnerce inelude combinations and monopolies
of the instrumentalities of interstate commarce—
include combinations and monopolies of interstate
railways.
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IT I8 XO VIOLATION OF THE RESERVED RIGHTS OF TiIE
STATER, BUT, ON THECONTRARY, 18 CLEARLY WITHIN THE
FEDERAL I'OWEER FOR CONGRTSE TO ENACT TIAT XO PER-
£0X8, NATURAL OR ARTIFICTAL, 8HALL FORM A COMBISA-
TION OF TIIE INSTRUMENTAELITIES OF ANY PART OF
INTERETATE COMMERCE TIIE EFFFCT OR TEXDEXCY OF
WHICH WOULD Bil TO RESTRAIN INTERSTATE TRADE OR
COMMERCE, AXD THAT X0 PERSON OR PERBONS, NATURAL
OR ARTIFICIAL, SHALL ACQUIRE A MOXOIOLY OF sUCH
INSTRUMENTALITEES:,

This is a natnral:and logical deduction from the
supreme, plenary, and exclusive nature of the
power of the Federal Government over foreign
and interstate commerce, in the exercise of which
Congress may descend to the most minnte divec-
tions. The *‘penetrating and all-embracing™
nature of this power has been stated, ¢xplained,
and emphasized so aften by this court that any
extended reference to it at this late day would be
a trespass upon the'time of the court. Itis enough
to refer to one or twoof the leading decisions. It
the first great case under the commerce clause,
Gibbons v. Ogden’ (9 Wheat., 1), Chief Justice
Marshall said, at page 197:

Wo are now arrived at the inquiry—what
is this power? It is the power to reguiate;
that is, to prescribe the rule by which com-
merce is to be governed. This power, like
all others vested in Cougress, is complete1n
itself, may be exercised to its utmost extent,
and acknowledges no limitations other than
are prescribed in the Constitution. These
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are espressed in plain ferms, and do not
affect the questions which arise in this case
or which have been discussed at the bar.
If, as has always been undevstood, the sov-
ereignty of Congress, though limited to
specified objects, is plenary as to those ob-
jects, the power over commerce with foreign
nations, and among the several States, is
vested in Congress as absolutely as @4 would
be tn a single gocervoment, having in its con-
stitution the same restrictions on the exer-
cise of the power as are found in the Con-
stitution of the United States.

And Mr. Justice Johnson, in a separate but

conecurring opinion delivered in the same case,
said ’

The ““power to regolate commerce’ here
meant to be granted was the power to reg-
ulate comanerce which previously existed in
the States. But what was that power?
The States were unquestionably supreme,
and each possessed the power ¢ver com-
merce which is acknowledged to reside in
every sovereign State. * * ¥ The law
of nations, regurding man as a social ani-
mal, pronounces all commerce legitimate in
& state of peace until prehibited by posi-
tive law. The power of a sovereign State
GVer comimerce, therefore, amounnts to noth-
g mere than a power to limit and restrain
1 at pleasure. And since the power to
preseribe the limits to its freedom necessa-
rily implies the power to determiuc what
shall remain unvestrained, it follows that
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but in one potentate; and hence the grant
of this power carries with it the whole sub-
ject, leaving nothing for the Stule o et upon.

The principles announced in this ecase have
never been departed from, but have been reaf-
firmed time and again by this court, notably in
Brown v. Maryland (12 Wheat., £19) ; the Pussen-
ger cases (7 How., 283); In re Debs (158 U. 8.,
861), and Champion v. Ames, decided February 23,
1903, the latest case on the subjeet.

Iu Stockton v. Baltimore & N. Y. R. €b. (32
Fed. Rep., 11, 16}, Mr. Justice Bradley, at circuit,
defined the Federal power over commerce in strik-
ing language:

The power to regulate commerce among
the several States is given by the Constitu-
tion in the most general and absolute terms.
The “power to regulate,’”’ as applied to a
government, has a most extensive applica-
tion. With regard to conmumerce, it has
been expressly held that it is not confined
to commercial transactions, but extends to
seamen, ships, navigation, and the appli-
ances and facilitics of ecommerce. And it
must extend to these or it can not embrace
the whole subjeet, ™= % #

# % % \We think that the power of
Congress is supreme over the whole subject,
unimpeded and unembarrassed by State lines
or State laws; that i this wmatter the
counfry is oue and the work to be accom-
plished is national; and that State interests,

¥
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State jealousies, and State prejudices donot
require to be consulted. [n matiers of for-
eign and nferstote commerce fhere are 1o
States.
In the Debs case (supra) the court said, throngh
Mr. Justice Brewer {(pp. 578, 586, 590) :

What are the rvelations of the (Gencral
Government to interstate commerce and the
transportation of the mails? They are those
of direet supervision, contrel, and manage-
ment.

& ¥ S E #

As said in Gilman v. Philadelplic (3
Wall., 713, 724} : **The power to regulate
commerce comprehends the control for that
purpose, and to the extent necessary, of all
the navigable watexs of the United States
which are accessible from a State other than
those in which they lie. ¥or this purpose
they are the public property of the nation.
and subject to all the requisite legislation
by Congress. This necessarily includes the
power to keep them open and free from ob-
struction to their navigation, interposad by
the States or otherwise; to remove such
obstructions when they exist, and to pro-
vide, by such sanctions as they may deem
proper, against the ocenrrence of the evil
and the punishment of offenders. oy these
purposes Congress possesses all the powers
whi_c}{ existed in the States before the
adoption of the National Constitution, and

which have always existed in the Parliament
it England.’ :
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Up to a recent date commerce, both inter-
state and International, was ‘mainly by
water, and it is not btrmwe that hoth the
legxslatmn of Congress 'md the rasos in the
courts have been principally’ concerned
therewith, The faet that in recent years
interstate commerce has come to be carried
on by railroads and over artificidl highways
has in no manner narrowed the scope of Lthe
constitutional provision or ahridged the
power of Congress over such!commerce.
On the contrary, the sume fzmmss of control
exists in the one case (s in the oﬁmr and the
same power to remove obstr uctmns from the
one as from the other. :

Of course, it makes no difference 'ﬁ}-‘hether the
obstruction be physical or economic—whether it
be a sand bar, a mob, or a monopoly—whether it
result from the sinking of a vessel or: the stifling
of competition—tho power of Congress to remove
it is the same in each case. And the: corollary of
this, 1t may be remarked in passinfg {although
the point is not before the comt for' decision in
this case), is that no State has the power to
obstruct or put restraints upon interstate com-
meree by anthorizing combinations, eonsolidations,
or monopolies of competing instrumentalities of
interstate commerce—gf competing lines of rail-
way engaged in interstate transportation. In the
Debs case (supra), Mr. Justice Brewer, speaking
for the court, said:

It is curious to note the faet that in a
large proportion of the cases in respeel to
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interstate comrerce brought to this conrt
the question presented was of the va.lid'it}’
of State legislation in its bearing upon -
terstate commerce, and the uniform course
of decision has been to declarc that ¢ 25 nof
within the compelency of a Slate to legislate
in such a manner «s to obstruct interstate com-
merce. If a State, with its recognized power
of sovereignty, is impotent to obstruct in-
terstate commerce, can it be that any mere
voluntary association of individuals within
the limits of that State has a power which
the State itself does not possess?

And in the Addyston Pipe case (supra) Mr. Jus-
tice Peckham, speaking for the court, said at page
232:

It is true, s far as we are informed, that
no State legislature has heretofore author-
ized by affirmative legislation the making of
contracts upon the matter of interstate com -
merce of the nature now wuder discussion.
Nor has it, in terms, condemned them. The
reason why no State legislation on the sub-
Ject has- been enacted hag probably been
bec‘anse 1t was supposed to he « subjeet oper
which State legisiutures hag no jurtsdiction.

The court of appeals of New York has gone gtill
further and hag admitted that Congress “has the
pow.x-'er, under the commerce clause of the Congti-
tution, to regulate the consolidation of railroad
EEI'DOMHOI}S O-f several States (where, of course

¢ consolidations would form uterstate ]inoq))

s) ,

¥¥en where the pgag
s T
131673 proposed to be consolidated
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are not parallel or competitive, but constitute one
veptinuous line. Thus in I)ourc!nm_n et al. v. Lake
Shore and Michigan Southern Rutheay Co. (84 N. Y
137. 153), the defendant company was organized
as a eorporation under the statutés of several States
to operate a contipuous line of| railroad running
through theose States, and which had previously
been opersted by the several cé»1*}'101‘ations which
were consolidated in the defendant company. Tt
was contended that these statutes, so far as they
anthorized the consolidation in. adjoining States,
were repugnant to the provision of the Federal
Constitation conferring upon Congress the power
t> regulate eommerce with foreign nations and
among the several States. But the court of
appeals overruled this con.tent-iop, saying:

There is, we think, no: force in the posi-
tion that the acts of the legislatures of the
several States throngh which the railroads
run, so far as they relate to or authorize the
consolidation in the adjoining States, are in
violation of subdivision 3/ of section 8 of the
first article of the Constitution of the United
Stafes, which confers upon Congress the
power to “‘regulate commerce with foreign
nations and among the several States.”” It
is not claimed that Congress has legislated
in respeet to the subject * * * The
conclusion, therefore, is inevitable that in
the absence of such legislation by Congress, the

power exists in the Sfate to legislate upon
the subject.
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The necessary implication from this langnage is
that, in the opinion of the conrt, Congress has the
powerto legislate ipon the subject of consolidations
of Tailroad corporations when the consolidations
form interstate lines; that in the absence of legis-
lation by Congress, the power exists in the States
to legislate upon the snbject, but that in the pres-
ence of legislation by Congress the power of the
States over the subject is excluded.

The same view is expressed by Mr. Noyes at
section 19 of his work on Intercorporate Relations:

State legislation anthorizing the. consoli-
dation of railroad corporvations of several
States is not a regnlation of interstate com-
meree in violation of the Constitution of the
United States, in the absence of action by
Congress.

There is only one inference to draw from these
words, and that is this: That, in the opinion of
the author, Congress has the power to legislate
upon the subject of interstate railroad consolida-
tions, and if it should so legislate, Stato legislation
covering the same field would be in vielation of
the commeree c¢lause of the Federal Constitution.

In support of his statement of the law Mr. Noyes
cites, among other cases, that of Lowisville and
Nashwille R. Co. v. Ky. (161 U. 8., 701), which+
counsel for the defendants erroneously claim to
have decided that the States possess ezelusive
power over the comsolidation of railroad cor-
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porations chartered by them, even where such
corporations operate competing interstate lines.

Certainly the commerce powers of the Federal
Government, as thus expounded, are broad and
ample enough to prevent the restraint or obstruc-
tion of interstate commerce by combinations and
monopolies of competing lines or instrumentalities
of interstate transportation, bearing in mind, of
eourse, that such instrumentalities come within
the generic term * commerce.” And if this were
not so, how could the Federal power over com-
merce be ** supreme,’* ** complete,’’ and ¢‘ plenary,”
and ‘‘vested in Congress as absolately as it would
be in a single government,’’ as this court has said
it is? Again, could not the States before the
adoption of the Constitution have prohibited such
combinations and monopolies? Beyond theshadow
of a doubt they could. And can not the English
Parliament prohibit them? Undoubtedly it can.
Then, says this court, Congress can. And it is
peculiarly the duty of Congress t6 lgégislate against
restraints, economie or otherwise, upon interstate
commerce, for of the various reasons for invest-
ing the Federal Government with the power to
regulate eommerce among the several States, the
one uppermost in the minds of the members of
the Constitutional Convention was to keep the
channels of snch commeree open and free from
obstructions and restraints. Said Chijef Justice
Waite in Pensacolu Tel. Co. v. Western Union Tel.
Co. (96 U.8.,1):
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Asthey [the commercial powers] were in-
trusted fo the General Government Tor the
good of the nation, it is not only t.he'm;:ht,
but the duty, of Congress to see to it that
intercourse ameng the States and the trans-
miseion of intelligence are not obstructed or
unnecessarily encumbered by State legislation.

Again, it is to be borne in mind—and this is
sometimes lost sight of——that the exclusive juris-
diction of the Federal Government over commerce
with foreign nationsand among the States, and over
the instrumentalities of such commerce, inchdes
the power of police, or, that which is its equivalent,
over those subjects in all its undefined breadth and
fullness. This police power of Congress, with
reference to foreign and interstate commerce and
the instrumentalities thereof, is just as full, com-
plete, and far-reaching as is the police power of
the State legislatures with rveference to subjects
within the exclusive jurisdiction of the States. In
either case there are ne limitations to its exercise,
except the constitutional guaranties in favor of
life, liberty, and property.

It is not doubted that Congress has the
power to go beyond the general regnlations
of commerce which it is accustomed to
establish and to descend to the most mi-
nute directions, if it shall be deemed advis-
abls; and thatto whateverextent ground shall
be covered by thoge directions, the exercise
of tate power is excluded. Congress may
establish police regulations, as well as thoe
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States, eonfining their operation 1o the sub-
Jects over which it is given control by the
Constitution.  (Coeoley, Const. Lim., 722,
723.)

The vague and ill-considered notions that,
are widely entertained as to what is meant
by the ** police power,”” may be oliserved in
certain misleading ohservations that have 2
considerable currency, e. g., that the Fed-
eral Government has no police power in the
States; * * *  As regards the affirma-
tive power of the General Government,
when it is remembered that certhin enure
topics are committed to it, for example,
those of foreign relations, the taxing of im-
ports, the post-office, the curreney, bank-
ruptey, the requlation of external ind tnter-
stale commerce, it 1s easy to see that much
of whatisunderstood by the ** police power’ is
wrapped #p in these thingsy * * % (Thay-
er’s Cases on Const. Law, p. 742, inote.)

The police power—or equivalent power—of the
Federal Government over interstate and foreign
commerce is not less plenary and complete because,
as to those commereial subjects which are localand
do not admit of uniform regulation, the States are
permitted to exercise the power until Congress, by
its legislation, covers the same field. As Judge
Cooley says:

* & *  Agthe general police power can
better be exercised under the supervision of
the local amthority, and mischiefs are not

likely to spring therefrom SO.long a8 the
power to arrest ecollision regides in the

- ‘v!.. .
St
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national courts, the regulations which are
made by Congress do not often exclude the
establishment of cthers by the State cov-
ering very many particalars. (Const. Lim.,
723.)

Now—

Laws against combinations for the pur-
pose of restricting production, @aintalning
priees, or suppressing competition, have a
relation to the end of all police regula-
ons—the comfort, welfare, or safety of
socicty. (Noyes on Intercorporate Rela-
tions, see. 409.)

Anti-trust statutes, therefore, arc enacted in the
exercise of the police, or an analogous, power.
(Siate v. Firenen's Fund Ins. Co., 152 Mo, 46}
State v. Schlits Brewing Co., 104 Tenn., 715; Wa-
ters-Pierce Co. v. State, 19 Tex. Civ. App., 1.)

If, then, Congress have the police power, or its
equivalent, over foreign and interstate commerce
and the instrumentalities thereof, it may, as a
matter of course, in the exercise of that power,
strike down restraints upon such commerce,
whether they result from combinations and mo-
nopolies of the agencies of transportation or
otherwise, just as a State could prohibit similar
restraints upen intrastate commerce. To contend
Dther‘:"i% is to eontend that the Federal power
over Interstate and foreign ecommeree is not su-
préme, but is in some respects subordinate to State
authority; that the police powers or the reserved
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vowens of the States are, for some purposes, para-

zoennt to the powers of Congress in fields wherein

t+a Federal Government has been mv%ted by the

Ci: ~nmt ion with eomplete and supreme au t,h01 ity.

r_-is-. course, is not se.  As Mr. J ustice; Harlan

a3 in New Orleans Gas Co. v. Lowisiana Iﬂght Co.
(113 U. 5.. 630, 661):

Definitions of the police pOWer must

* ® £ he taken subject to the eondition

that the State can not, in its exercise, for

any purpose whatever, encroach upon the

powers of the General Government. '* * *

"'_l

ot counsel for the defendants elaim that this
coact decided in the case of the Louwistiile and
Nuzheille Railvoad Co. v. Kentucky (161 UE, 677,
Ui, that Congress has no power to prohibit the
consolidation of competing interstate railroads,
ard ia support of the claim they cite the féllomﬁllg

passage from the opinion of the court:

In the division of aunthority w lth respect
to interstate raﬂwa.}s Congress reserves to
itself the superior right to L011tr01 their com-
merce and forbid interference thexem’rh
while to the Stafes remains the piower to
create and to regulate the instruments of
such commeree, 50 far as necessary to the
couservation of the publie interests.

It was argued that this was conelusive to the
effect that regulations concerning the consolida-
tion of competing railroad corporations engaged in
interstate commerce, being regnlations of ‘‘the
instruments of such eommerce,” are within the
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State jurisdiction, and that COng‘eSS has nothing

to do with the subject; that if 1t unflertook to

legislate with reference to it, 1t ‘Vf"lld invade the

rights of the States. The quomtz.o‘n above, hovw-

ever, upon which defendants rely, is but one gen-

tence of & paragraph in the opinion of Mr. Justice

Brown, which paragraph must be read as a whole

in order to comprehend what he really intended to

sy in reference to the powers of the States and
the United States, respectively. The full para
graph is this: '

1t has never been supposed that the domi-

nant power of Congress over interstate com-

merce took from the States the power of

legislation with respect to the instruments

of such commeree, so far as the leyisialion

was within its ordinary police powers. Nearly

all the railways in the eountry have heen

constructed under State anthorify, and it

can not be supposed that they intended to

abandon their power over them as soon as

they were finished. The power to construct

them involves necessarily the power to im-

pose such regulutions upon their operation as

asound regard for the interests of the public

may seem to render desirable, In the di-

vision of authority with respect to interstate

1'31}_‘73-75 Congress reserves to itself the su-

perior right to control their commeree and

fg{;;lt:g 1r1teri?.e1'enee therewith; while to the

I'egulat;eglmps the power to create and to

: > the mstruments of such commerce

. :
tﬁ far as necessary to the conservation of
he public interests.
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The words italicised by me indicate that Mr.
Justice Brown had in his mind the distinction be-
tween legisiation which affected interstate com-
merce generally and that which only affected it in
respect to local matters. From this it will be seen
that the court did 1ot intend to give the words
the effect contended for by the defendants. To
give them that effect it would be nceessary to in-
sert the word “eéxchzsive” before the word
“power” in the second clause, so as to make it
read, “while fo the States remains the ezclusive
power to create and regulate the instruments of
such eomnmarce, etc.;"* And surely this court did
not mean that, for Congress has created ** the in-
struments of such éommerce,” and it has passed
regulations coneerning them, and the power to do
these things is now unquestioned. (Californis v.
Pucifie Railway Co.,127U. 8., 1.)

What the eourt did mean, no doubt, was that in
respect of matters of a local nature, which did not
admit or require uniform vegulation, the States
may ‘‘regulate thq instruments of such com-
merce”’ uniil Congn’;ss legislates on the same sub-
Jeets, while in respect of matters of national
importanece, or which admit of uniform regulation,
the power of the States is wholly excluded—a dis-
tinction explained and affirmed in a long line of
decisions rendered by this court, and whieh has
been regarded as a settled principle of constitu-
tional construetion, but which would lose its sig-
nificance altogether if the above-quoted passage
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from Lowisville and Nasheille I. . v. Kentucky
were construed as counsel for defendanis con-
tend. The distinetion was apily stated by Mr.
Justice Field in TWelton v. Aissourr (91 U.8.,275):
The power to regulate it [commerce]
embraces all the instruments by which such
commerce may be condneted. So far as
some of these instruments are concerned,
and some subjects which are local in their
operation, it has been held that the States
may provide regulations wntil Congress acls
with reference Lo them; but where the sub-
ject to which the power applies is national
in its character, or of such a nature as to
admit of uniformity of regulation, the power

is exclusive of all State anthority.

To the same effect are the following ecases,
among others: Cooley v. Port Wardens of Phila.
(12 How., 299, 320) 3 Sherlock v. Elling (93 U. 8.,
99, 104} ; Morgan v. Louisianc {118 U. 8., 465,
463) ; Smith v. Alobamae (124 U. S., 465) ; Nash-
ville, Chaltanooga, ete., I2. Co.v. Alabama (128U. 8.,
96) ; Hennington v. Georgin (163 U.S.,209); N. Y.,
N. H. & Hartiord R. R. v, New York (165 U. 8.,
628, 631); Missouri, Kansas & Texas Ry. v. Haber
(169 U. 8., 613, 626).

The last three of these cases, it is to be noted,
were decided after the case of the Louisville and
Nusheille R. Co. v, Kentucky (supra). There can
bo no doubt, therefore, that when in the latter case
the court said that to the States remains the power
to regulate the instruments of interstate commerce
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it had in mind those regulations of o local charac-
ter which the States are permitted to make in the
absence of Federal legislietion covering the sume sub-
jeots, and did not intend to change any old prinei-
ple or to enuneciate any new principle of constitn-
tional construction. :
v

_OWNERSHIP OF A MAJORITY OF ITS STOCK CONSTITUTES
THE CONTROL OF A CORPORATION WHEN THE INQUIRY 18
WHETHER 4 COMEINATION OR MONOPOLY HAS BLES

FORMED TO STIFLE CONPETITION BETWEEN TWO OR MORE
RIVAL AND COMPETING RAILROADS,

This is reasonable and in the strictest accord-
ance with the principles of law governing combi-
nations. It has ah}ea.dy been dwelt upon with
some emphasis that the question whether the
Federal law against combinations and monopolies
has been violated m a given case is, in the last
analysis, a quest-ionf of power, or—to be precise—
of the possession dt‘ power. That is to say, the
decisive eircumstance in such a case is whether
the alleged combination or monopoly has the
porcer to stifie competition—to restrain trade; not
whether it is exercising the power. And there-
fore, by a parity of reasoning, the question of con-
trol, in connection with the formation of combina-
tions, is likewise a question of power—of power to
control. Ttis not whether the persons with whom
control is alleged to lie, immediately, and in their
OWD proper persons carry on, operate, and in all
respects exercise direct control over the property
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and business of the corporation. Thi« may be
done through the agency of tha corporate entity—
the trustee for the stockholders-—and through offi-
cers and dircetors chosen by the latter. The ma-
terfal Inguiry is, has a coterie of persons, by
sequiting a majority of the shares of each of sev-
eral vival corporations, obtained such power over
them that they can cause competition between
them to cease, and in that way, and to that extent,
restrein trade or commerce? If so, such persons
control the corporations.

This reasoning is not new. It was used by
courts in reaching the conclusion that the ¢ trust”’
form of combination isillegal, That form of com-
hination was condemned because it centered in
one body—the trustees—*‘the controf of several
corporations,”” usnally competing corporations.
Now what was the nature of this control? It was
purely and simply the control incident to the legal
ownership of a majority or more of the stock of
the eonstituent corporations and the resulting right
to choose their officers and directors. The trustees
did not have the immediate and dircct manage -
ment and control of the property and affairs of the
severzl corporations. The officers and directors
of the constituent corporations retained that, just
as they do when the attemnpted combination takes
the form of a holding company.

But this proposition is not only in accord with
reason; it is sustained by abundant authority.
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In Noyes on Intercorporate Relations (sec. 294)
it s said that—

A corporatijon which owns a majority of
the shares of the capital stock of another
corporation conirols 1t.

In the case of F(H‘EHEETS’ L.&ET.~. N. Y, ele., R,
Co. (150 N. Y., 410, 424) the court of appeals of
New York stated the rule that—

* ¥ * TWhere, s in this case, a ma-
jority of the stock is owned by a corporation
or a combination of individuals, and it as-
saumes the control of another company’s
husiness and affairs through its control of
the officers and directorsof the corporation,
it would seem that tor all practical purposes
it becomes the corporation of which itholds
a majority of stoek. * * *

In the case of thb People v. Chicago Gas Trust
Co. (130 T11., 268, 291) the question was before the
supreme court of Illinois:

“What results,” the cowrt inquired,
““must necessarily follow from such owner-
ship of a majority of the shares of stock of
these four companies?

““One result is that the Chicago Gas Trust
Company can controf the four other compa-
nies, The question iz not whether it has
attempted to exereise such coutrol; the law

. looks to the general tendency of the power
conferred. (Greenhood on Public Policy,
p- 95 Richardson v. Crandail, 48 N. Y., 343;
Salt Co.v. Guthrie, 35 Ohio Stat., 666) . * > *
It can not be denied that the appellee, ag
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owner of the sjorily of the shares of stock
of these four companies, can control them in
the exercise of all their corporate powers
through & board of managers of its own
aselection. In Weilenger v. Spruance {101
Til., 278) this court, speaking through Mr.
Justice Beholfield, said: ‘ The stockholders
clect the directors, and through them earry
into effect the corporate funetions. Ire
sumably, the directors act in obedience to

" the aggregate wishes of the stockholders,
ofc.’ (Milbank v. N. Y., L. E. &£ W. R. R.
Cs., 64+ How., N. Y. Rep., 20.)”

In Pearsall v. Great Northern Ratlway (161 U.
S., 646, 671}, this court ruled that the transter
of one-half of the capital stock of the Northern
Pacific Railway Company to the shareholders
of the Great Northern would, with smali addi-
tional aequisitions, give the Ilatter company a
“controlling interest’ in—the “‘mastership” of—the
former, in plain viclation of the acts of the legis-
lature of Minnesota prohibiting any railroad cor-
poration from consolidating with, lcasing or
purchasing, or in any other way becoming the
owner of, or controlling any other paralle] and com-
peting railroad corporation. Mr. Justice Brown,
speaking for the court, said:

But the fact that one-half of the capital
stock of the reorganized company is to be
turned over to the shareholders of the Great
Northern, which is, in turn, to guarantee
thfi payment of the reorganized bonds, is
evidence of the most cogent character to
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show that nathing less than a purchase of 5
controlling enterest, and practicully the ubso-
lute conirel, of the Northern Pacific is con-
templated by the arrangement. With halt
of ity capital stock already in its hands, the
purchase of’ enough to make a majority
would follow almost as a matter of course,
and the mastership of the Northern Pacifie
would be assured.

The decision in the Pearsall case, must be re-
garded as eonclugive on this point.

Counsel for the defendants, however, insist that
the ownership of the majority of the capital stock
of a corporation does not constitute control thereof,
and in that behn}.;E they cite a remark made by
Clief Justice Waite in the ease of Pulbman Cor
Co. v. Mo. Pac. R Co. (115 1. 8., 587), to wit:

It [i. e., the company owning a majority
of the stock of another corporation] has all
the advantages of the control of the road,
but that is not in law the control itself.
Practically it may control the company, but
the company alone controls its road. In a
sense the stockholders of a corporation own
its property, but they are not the managers
of its business or in the immediate control
of its affairs. ,

There is nothing in this langnage which con-
tradicts the proposition tlhat ownership of 8
majority of its stoek constitutes the control of a
corporation when the inquiry is whether the con-
trol of two competing railways engaged in nter-



111

state comnierce has been concentrated in a single
body in violation of the Anti-trust Act, for—

(1) It is sufficient, to constitute such control,
that the majority stockholders *‘control the com-
pany,” as the Chief Justice concedes they do; it
is not essential that they should be *“the managers
of its [the company’s] business or in the immedi-
ate control of its affairs.”” This has been fully
shown. |

(2) * * * “In that case (Pullman Car Co. v.
Mo. Pac. Co., supre) the meaning of the word
controlled, as used in a private contract, was the
point under congideration, and what was said on
the subject can not be held applicable to cases
arising under the Anti-trust Act when the point
involved is whether the ownership of all of the
stock of two competing and parallel railroads vests
the owner thereof with the power to suppress
competition between such roads.” (From the
opinion of Thayer, J., in the court below.)

But even though the remark of Chief Justice
Waite in Pullman Car Co. v. Mo. Pac. Co. (supra)
were susceptible of the construction that counsel
for defendants put upon it, the case at bar would
not be affected thereby, because if that remark can
be construed to lay down the general rule that the
ownership of the majority of its stock does not
constitute the control of a corporation, it has been
overruled by the decision in the case of Pearsall v.

13167—03——38 :
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irreat Northern Itadlweay {supror. where the ques-
tion whether such) ownership did constitute con-
trob was squarcly hf:furc the court and was decided
tu the affirmative, as already noted.  The language
of Chicf Justice Waite, on the other hand, wasa
dictum,

In Pa. B. Co. ¥. Com. (T Atl. Rep., 368, 371,
which was a case involving the construction of a
provision of the’ constitution of Pennsylvania
against the acquisition by one railvoad corporation
of the control of a competing company, the court
held that the ownérship of a majority of the stock
constituted sueh cdontrol. Simonton. P. J., who,
in the course of his decision. referred to the case
of the Pullman Car Co. v. Mo. Puac. Co. {(suprd),
wideh had then jv;ist been decided. said:

* % ¥ Phe case of Pullinan Palace Cor

Co. v. Mo. Pac. E.Co.(6 Sup. Ct. Rep., 164),
recently decided by the Supreme Court of
the United States, is cited to snstain the
proposition that the ownership of the stock
of a corporation does not give control of the
corporation.  We have carefully considered
the opinion delivered in that ease, which,
although not of binding authority upon the
State eourts, beeause not deciding a Federal
question, is yet, in view of its source, en-
titlend Lo the highest vespect. But we do not
think it sustwins the position contended for.
The decision of the gquestion of control was
not enlled tor in the ease, whielt was already
decided on nnother and a fundamental point.
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But, waiving this, the point decided is
merecly that the ownership of the stock does
not necessarily give control of the road. The
Chief Justice says, speaking of the stock-
holding company: ‘‘Practically, it may con-
trol the company, but the company alone
controls its road.” (G Sup. Ct. Rep., 199.)
This distinetion seems very narrow, but it
is certainly involved in the coneclusion
reached, which ean not stand unless it is
recognized ; for it is too plein to bear argu-
ment that the ownership of the stock of « cor-
poration carries with i the control of the
corporation. Indeed,this is merely a differ-
ent way of stating the fruism that a cor-
poration is controlled by its stockholders.
That they do it through the ageney of a
board of directors and other officers does
not alter the fact.

If the argument np to this stage has accom-
plished its aim it has shown that a combination or
 monopoly of competing lines of railway engaged
in interstate transportation, such as the Great
Northern and Northern TPacifie Railways, is a
combination or monopoly in restraint of interstate
comruerce within the prohibitions of the Anti-trust
Act; and, further, that Congress may prohibit
such combinations or monopolies of ecompeting
lines of interstate railway without invading any
Private or State rights; and, finally, that the own-
ership of a majority of the shares of eapital stoek
of a ecorporation coustitutes the control thercof
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when the inquiry is whether a combination op
monopoly has been, ereated by concentrating in
a single body the power to stifle competition be-
tween rival and competmfr railroads or other cor-
porations. f

With these propo&.ztmns as a basis, the Umted.
States will un dert(tka to show that—

V.

THY GREAT NORTHERN AND NORTHERN PACLFIC RAILWAY

COMPANIES, COMPETING INTERSTATE CARRIPRS HAVE

BiEX COMBINED 1IN OLATION OF SECTION 1 OF THE
ANTL-TRUST ACT.

(1) The Great Northern and Northern Pacific
Railway com{)anies?have been combined '‘in the
form of trust;” that is to say, a majority of the
stock of each road has been transferred to a com-
mon trustee, the Securities Company, which 1s
thus vested with the power to control and direct
both 10ads for thegeommon benefit of the stock-
holders of each.

The Anti-trust Act condemns in express terms
every *combination in the form of trust,”” which
i3 in restraint of trade or commerce with foreign
nations or among the several States. If, there-
fore, it can be ghown that the Great Northern and
Northern Pacific Railway companies bave been
combined “*in the form of trust,”’ a violation of
the very letter of the statute has been proved.

There is no great difficulty in getting at what
Congress meant by a “trust.”” The meaning ot
the term was well understood in the economie and
industrial world at the time of the passage of the
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Anti-trust Aet, and is now. The word was fivst
nsed to deseribe an arrangement whereby the bus-
iness of several competing corporations is central-
ized and combined by causiung at least a majority
of the stock of the constitucnt corporations to be
transferred to a trustee, who, in return, issues to
the stockholders ** trust eertificates.” The trustee
holds the legal title to the shares and has the
right to vote them, and in this way exercise com-
plete control over the business of the combi-
natton. The trustec also rceeives the dividends
on the shares, and out of these pays the former
stockhiolders of the constituent corporations divi-
dends on the **trust certificates.” (Century Dic-
tionary; A, & E. Ency. Law (2d ed.), title ** Mo-
nopolies & Trusts;'’ Stale v. Standard Oil Co., 49
Ohio St., 137.) : ‘
In Eddy on Combinations, section 582, *‘trusts’’
are defined to be—
Combinations formed by creation of a
. trust, wherein the trustees or trustee body
or trustee corporation hold the stoek of the
constituent eorporations with power to vote
the same, and so control the several corpo-
rations, issuing, as a rule, against the stock
80 held certificates of stock of the trustees,
trustee body, or trusiee corporation.
Mr. Noyes, at section 304 of his work on Inter-
corporate Relations, defines a ““trust’’ asw—
A combination of competing corporations
formed through the transfer by the stock-
bolders of several corporations to a common

-
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trustee of confrolling stock interests therein,
in exchange for certificates issued by the
trustee for each stoekholder’s proportional
equitable interest in all the stock so trans-
ferred. .

A definition often quoted is that of Mr. S. C. T,
Dodd, the general solicitor and originator of the
Standard Oil Trusi—one of the first and perhaps
the most perfect example of this type of industrial
organization. In a pamphlet entitled * Combina-
tions: Their Uses and Abuses,” he describes a
“trust’ as—

€ % % An arrangement by which the
stockholders of varions corporations place
their stoeks i the handg of certain frustees,
and take in Ifeu thereof certificates showing
each stockholder’s equitable interest in all
the stock so held. The result is twofold:
1. The stockholders thereby become inter-
ested in all the corporations whose stocks
are thus held. 2. The trustecs elect the
directors of the several corporations.

Does the ease at bar come within these defini-
tions? The pleadings and the evidence show, and
the eourt below found ax conelusions of fact, that
Mr. Hill, Mr, Morgan, and the other individual
defendants named in the biil, who were large and
influential stockholders in the Gireat Northern and
Northern Pacific Railway companies and who
- practically controlled their policies, conceived the
Plan of placing all or at least a majority of the
stock of the two roads in the hands of a single
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“oustodian *'—a holding corporation. The plan
contemplated that these gentlemen would exchange
their shares in the respective railroad companics
for the shares of the holding corporation and use
their influence to induce other stockholders in the
railroad companies to do the same. (See state-
ment of case supra, pp. 32-47.} The holding
corporation was organized as planned, under the
laws of New Jersey, with the corporate title,
“Northern Seeurities Company.”” Thereupon, in
pursuanee of the preconceived design, stock-
holders of the Great Northern and Northern
Pacific eompanies exchanged their respective
holdings in the twe raillway companies for the
stock of the now corporation—the Northeim Seou-
rities Company—until the latter had sequired about
76 per cent of all the stock of the Great Northern
and about 96 per cent of all the stock of the
Northern Pacific. The Securvities Company thus
became clothed with the power to elect the officers
and directors of the two railways, and thereby
control absclutely their management and policy;
while the formerly divergent interests of the
stockholders of the respective roads were converted
nto a common interest in both roads.

The Government contends that these facts dis-
close all the essential lements of a ** trust:”

(2) The trustee. The Securities Company holds,
48 trustee, a large majority of the shares of the
Great Northern and Northern Pacific Railway
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Companies—two competing corporations. Be-
tween & corporation and its stockholders there
subsists the relation of atrust (nsing the term now
in its strict and proﬁer lagal sense), the nature of
which is declared in the charter or articles of
incorporation. The corporation—the artificial en-
tity—is the trustee; the stockholders are ths
cestuis que trustent. The former has the legal
title to the corporatef} property; thelatter have the
equitable and beneficial interest therein, and the
certificates of stock represent the proportionate
equitable interests of the several stockholders.
{(Morawetz on Private Corporations, see. 237, and
cases there cited.) The Securities Company,
therefore, is a trustee for its stockholders and its
certificates of stock irepresent their proportionate
equitable interests in the corporate property. Now
- the stockholders of the Securities Company arethe
former majority stockholders of the Great North-
ern and Northern Pacific companies, and the
corporate property of the Securitics Company
consists of the Great Northern and Northern Pa-
cific shares which ‘these majority stockholders
transferred to ift. Whenee it follows that the Se-
curities Company holds a large msjority of the
shares of the Great Northern and Northern Pa-
cific Railway companies as trustee for its stock-
holders, the former majority stockholders of the
two railways (who thus continue to hold the equi-
table and beneficial interest in said shares), just
8s the “trustee,” in the simplest form of * trust”’
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combination holds all or a majority of the shares
of the constituent corporations in trust for the
trust certificate holders. It makes no difference
that the trustee in this case, the Securities Com-
pany, is a corporation. It is well settled that the
trustee in a trust combination may be either a
natural or an artificial person. (Beach on
Monopolies and Industrial Trusts; see. 159; KEddy
on Combinations, sec. 582; People v. Chicago Gas
Trust Ceo., 130 I11., 275.)

{6} The trust agreement. The terms of the
trust are to be found in the charter or articles of
incorporation of the Securities Company, the
charter of a eorporation being the unanimous
agreement of its stockholders, declaring the nature
and conditions of the trnst relation between them
and the corporate entity. (Morawetz on Private
Corporations, see. 237.) It is proper to say here
that while a written trust agreement between the
stockholders is a usual element of the trust form
of combination, it is not an essential one. It is
sufficient to show that the stockholders acted in
pursuaneo of any understanding, plan, or scheme,
written, verbal, or otherwise. This question was
before the Supreme Court of llinois. in Harding v.

American Glucose Company (182 1., 551), where it
was held that—

_An‘ agreement to form an illegal com-
bu%a‘tlon or trust need not be embodied in
writing, but may rest npon a verbal under-

fjcandillg evidenced by the acts of the par-
les.:
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(¢} The trust certificates. In veturn for the
shares of the two railway companies the Securi-
ties Company issued its own certificates of stock.
Thess e-orrespond§ exactly to the ‘‘trust ecertifi-
eates.” They fill the same office precisely; that is
to say, like the latter, they represent the propor-
tionate equitahle_é interests which the holders
thereof, respectivej]y, have in all the stock held by
the common trus}-ee, which, in this case, is the
Securities Company.

(d) Tho voting | power. The Securities Com-
pany, the t-rustee,éha.s the power to vote the stock
of the const:.ituent‘gg corporations, the Great North-
ern and Notthern Pacific Railway companies, and
thus eleet the divectors thercof, and in that way
exercise control gver their business, just as the
“trustec’” in the simplest form of trust combina-
tion controls the g‘;usiness of the several corpora-
tions composing ithe combination by voting at
least a majority of their stock.

(¢} The collection of dividends. The Securi-
ties Company, as trustee, collects the dividends
‘accruing upon thé stock of the congtitiient corpo-
rations—the Great Northern and Northern Pacific
companies—and éut of the fund thus realized it
pays dividends on its own stock; just as the
“trustee” in the simple ‘* trust’ collects the divi-
dends on the stock of the several corporations in
the combination and out of these pays dividends
on his “‘ trust certificates.”
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Again, judged by its results, the Securities
Company comes squarely within 3Mr. Dodd’s defi-
pition of a trust (supra). Kor, first, the stock-
holders thereof have become interested in ail the
corporations whose stocks are held in trust (thus
removing every motive for competition); and,
socondly, the trustee, the Securities Company,
elects the directors of the several corporations—
the Great Northern and Northern Pacific Railway
cOMpanies.

The ease at har thus responds to every test by
which the existence of & *‘trust® is determined.

In still snother light the Northern Securities
Company constitutes a ** trust.”

As the courts throughout the couutry held with
practical unanimity that the class of “ trusts” just
deseribed is illegal, a second class was invented.
YA second class of ‘trusts’ consists of corporations
that have acquived control of other corporations by
purchasing their stock. This organization is of
the same general character as the preceding, but the
form is changed in order to escape the force of the
decisions of the courts relating to corporate part-
norships.”  (Beach on Monopolies and Industrial
Trusts, sec.159.) The Securities Company clearly
comes within this seeond classification of * trusts.”
It is a corporation which has obtained -control of
other and competing corporations by acquiring
their stock,
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Mr. Noyes, in his work on Intercorporate Rela-
tions, section 310, deseribes a combination of ihis
type in the following language:

In pursuance of an agreement between
persons intcrested in compoting corpora-
tions, a h@ldmfr corporation is organized,
under the Ia“s of a State permitting its
corporators to acquire and liold the stock
of other eorporations, with a capital stock
at least equal to the aggregate capital of
the several corporations. This corporation
issues iis own shares, upon an agreed basis,
in exchange for the shares of the several
corporations, provided thai it obtain at least
a majority of the shares of each corporation.
All the wr:pomtzons continue in existence,
and the subsldlary companies are controlled
by the holding corporation, which derives
its income from the dividends paid hy them.
In organizing this form of corporate combina-
tion the dealings are entirely between the
holding conporamon and the stockholders of
the several companies.

The combination of the Great Northern and
Northern Pacific companies through the Securities
Company eorre,spénds to this description down to
the most minute detail. Some writers, including
Mr. Noyes, call this form a * corporaie combina-
tion”” rather than a **trust,”” but the difference in
name has no significance—does not alter the nature
of the combination—because, as Mr. Noyes himself
says in his next seciion (sec. 311), *“ the legality of
a combination of corporanons in any form—trust,




corporate combination, or stupie association—is to
be ascertained by the application of the same
prineiples.””  In another place (see. 285) Mr. Noyes
refers 1o bolding corporations as “‘having taken
the place of the earlier ‘ trusts”in the formation of
industrial combinatious. They have also been
employed,”” he eontinues, *‘to effeet a practical
consolidation of railrvad companies.” And as
to their validity, under the Federal Anti-trust Act,
when so cmployed, he savs:

While a corporation, in the legitimate.
exercise of power conferred, may purchase
and hold the shares of olher eorporations,
the formation of a holding corporation, s «
parl of a scheme to bring about a combination
of competing railroad companies—a practi-
cal consolidation through the pooling of
earnings and virtual pooling of stocks—in
restraint of interstate or foreign commerce,
seems clearly in violation of the provisions
of the statute. (Sec. 393.)

Again the language of the author fits the Secu-
rities Company perfectly,

An adjudged case exactly in point is that of the
People v. Chicago Gus Trust Company (130 111., 268).
Lz all its general and leading featurcs that case
Eresents a perfect and complete parallel to'the case
at bar. The Chicago Gas Trust Company was in-
corporated under the general incorporation law of
ﬂle State of Illinois for two purposes, as expressed
i its articles of association: First, for the purpose
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of erecting and operating gas works for the man-
ufacture and sale ()f gas in Chicago and other places
in the State of Il]inois, and, sccond, ** to purchase
and hold or sell the capital stoek, or purchase or -
lease or operate the property, plant, good will,
rights, and franchises of any gas works or gas
company or companies, or any electric company or
companies in Chidago or elsewhere.”” The company
did not exereise the powers granted under the first
clause, but it did exercise those attompted to be
granted under the second clanse; that is to say, if
bought a majority of the stock of each of the other
gas companies jn Chicago, and thereby obtained
control of them. ' It will be noted that the powers
thus claimed and exercised by the Chicago Gas
Trust Company are of identieally the same nature
as those elaimed and exercised by the Securities
Company. The two cases present preecisely the
same question, namely, whether a combination
formed by one éorporation buying a controlling
interest in the stock of {wo or more competing
corporations is legal. Furthermore, the princi-
ples of Jaw for determining the legality of such 2
combination are substantially the same in both
cases. The Chicago Gas Trust Company case was
decided on common-law principles (see pp. 294,
295 of the report), no statute against trusts and mo-
nopolies having been enacted by the legislature of
Ilinois up to that time; and the case at bar must
be decided by the application of practically the
same prineiples, for it is conceded that the Sher-
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man Anti-trust Act, under which the case was
brought, engrafts upon the Federal jurisprudence
(with some modifications whiech extend rather
than limit thejr operation) the common-Iayw prin-
ciples governing combinations and mouopolies in
restraint of trade and commerce. TIn view, there-
fore, of the complete analogy between the two
cases, it will be instructive to note briefly the rea-
sonmng by which the supreme court of Illinois was
led to the conclusion that the Chicago Gas Trust
Company was an illegal trust or combination.
Magruder, J., speaking for the court, said at pages
292 and 302:

The control of the four companies by the
appellee, an outside and independent eorpo-
ration, suppresses competition between them,
and destroys their diversity of interest and all
motire for competition. There is thus built
up ¢ virtual monepoly in the manufacture
and sale of gas.

& % K % &

We held in Chicago Gus Iight Co. v.
People’s Gas Light Co. (121 I1l., 530) that
¥ * % 3 contract between two of these
four companies, the effect of which was to
stifle competition between them and necessi-
tate an abandonment of their public duties,
was against public policy and eould not be
enforced.  The attempt to consolidate the two
companies, by placing the majority of their
stock in the hands of the appellee, would ac-
complish the same unlawful result which was
sought to be attained by the forbidden contract.
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Harding v. Amexican Glucose Co. (182 I1., 551)
i another case in isupport of the coniention that
the Securities Company constitutes a *‘combina-
tion in the form of trust.”” The question there
was whether ‘‘a trust is created where a majority
of stockholders consolidate their interests by con-
veying their property to a corporation organized
for the purpose of taking” it. The only distine-
tion between the 'two cases, therefore, is that in
one the property of the combining corporations is
transferred to the new eorporation, while in the
other it is the stock which is so transferred. This
distinction, of course, is formal rather than sub-
stantial. The supreme court of Illinois held that
the facts in this lcase disclosed an illegal trust.
Magrnder, J., delivering the opinjon of the court,
said :

A trust hfa-s usually appeared in the form
of an agreement hetween stockholders in
many eorporations to place all their stock in
the hands of trustees, and to receive trust
certificates therefor from the trustees. But
the-question in the present case is whether
a trust is ereated where a majority of stoek-
holders cougolidate their interests by con-
veying all their property to a corporation -
organized for the purpose of taking their
property. Any combination of competing
eorporations for the purpose of controlling
prices, or limiting production, or sappress-
ing competition is contrary to publie policy,
and is void. {2 Cook on Corporations, 4th
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ed., sec. H503¢). It makes no difference
whether the combination is effected through
the instrumentality of trustees and trust
certificates or whether it is effected by ere-
ating a new corporation and conveying to it
all the property of the corhpeting corpora-
tions. The test 18 whether the necessary con-
sequence of the combination is the condrolling
of priees, or lmiting of production, or sup-
pressing of compelition n such a twuay ds
thereby {o create @ monopoly.

It is not essential, however, to show that the
Great Northern and Northern Pacific Railway
ecmpanies have been combined in tlhe technical
form of *‘trust,’”’ or ‘‘ corporate combination,”’ as
some writers call it when the trustee is a hold-
ing corporation. Section 1 of the Anti-trust Act
ecovers any and every form of combination., A
violation of that section will have been established,
therefore, if it is shown that—

{2) Mr. Hill, Mr. Morgan, and the other indi-
vidual defendants, acting in concert or in pur-
suance of a previous understanding, have caused
the title to a majority of the shares of the Great
Northern and Northern Pacific companies to be
vested in & single person—the Securities Com-
IP&HF-—thereby centering the control of the two
roads in a single head and in that way cifecting a
combination of them, the effect or tendeney of
which is to suppress eompetition between them.

As already noted (soe Statement of Case, supra,

Pp- 32-47), the evidence in this ease shows, and
© 18167—03——9
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the court below found, that Ar. Hill, Mr. Mor-
gon, and the other individpal defendants, who were
stockbolders in the;Grea.t- Northern and Northern
Pacific and who practically controlled the twe
roads, acting in plfzrsua,nee of a previous under-
standing, plan, or scheme, procured the organiza-
tion of the Securitiges Company, and caused it to
acquire a large m&jfority of the stock of the Great
Northern and Northern Pacific (giving its own
stock in exchange), thus enabling it to control
and direct the policies of the two roads by elect.-
ing officers and directors who will obey its will,
As a result of i‘hxb arrangement the former
majority stockholders of the two railways, in-
cluding the individnal defendants, became prac-
tically the whole stockholding body of the
Seenrities Company. For the purposes of this
propesition (2), it; may be considered that there
were three steps in the execution of the scheme.
The first was the organization of the Securities
Company. As just remarked, the evidence shows
(see Statement of. Case, supra, pp. 32-47) and the
court below found, that the Securities Company
was organized in accordance with a previous un-
derstanding between the individual defendants, or
some of them. They were thus parties to the first
step in the plan. The second step was the transfer
fo the Becurities Company of the stock which the
aforesaid defendants held in the Great Northern
and Northern Pacific companies, respectively.
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This also was done in pursuance of the same pre-
vious nnderstanding among the defendants. (Rec-
ord, p. 831, Clough’s testimony.) The defendants,
or some of them, were thus parties to the sceond -
step. Thethird and final step was the transfer to
the Securities Company of the holdings of other
shareholders in the Great Northern and Northern
Pacific companies until the Securities Company
had acquired a large majority of the stock of both
roads. This, as the evidence shows (see Statement
of Case, supra, pp. 38 to 47), was accomplished
through the influence and procurement of those
instrumental in the organization of the Securities
Company, namely, the individual defendants,
and in pursuanee of the szame previous under-
standing. The defendants, or some of them,
were thus parties to the third step, and this step
completed the scheme—completed what tne Gov-
ernment charges to be an unlawful eombination—
by vesting in it the power to control the two rail-
ways and suppress competition between them (the
rule being, as heretofore pointed out, that a com-
bination is complete as soon as it has acquired the
power to accomplish its aim). The defendants, or
some of them, were, therefore, parties to the scheme
at every stage of its evolution, from beginning to
end, [rom initiation to culmination. And, as a
watter of fact, they do not deny this; they do not
deny that they were parties to the formation of
the Securities Company and the transactions
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whereby that company acquired the major portion
of the stock of the Great Northern and Northern
Pacific Railway coémpanies. They simply attempt
to justify these acts. This is clearly shown by a
passage from the ajlswer of Hill and others at page
674 of the record: |
The Secufities Company, as now existing,
became, and 1s, neeessary, as a defensive
measure, against attempts of rival interesis
to gain eontrol of the direction of one or
both of defendant railway companies.

(The formation of the combination is divided
into three steps for the purposes of this proposi-
tion only, that Is, proposition numbered 2, page
126, supra. Whlie as stated, the evidence, direct
and presumptive, éest.ablishes that the additional
Great Northern shfares necessary to give the Secu-
rities Company a majority of that stock were
transferred to it through the advice and procure-
ment of the defendants, or some of them, yet, as
already pointed out (supra, p. 47), it is not neces-
sary to show this, it being sufficient to show the
two steps: (1) thaté the plan of the defendants con-
templated the traixsfer of a majority of the stock
of cach railway to the Securities Company, and
(2) that this plan was actually carried out—
consummated.)

(3) By still another course of reasoning it can
be shown that the acts charged in the bill consti-

tute an illegal combination under section 1 of the
Anti-trust Act.
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1t will be conceded. as the court below says, that
tihe defendants would have violated the Anti-
trust Act if they had done, through the agency of
natural persons, what they have accomplished
through an artificial person of their own creation.
That is to say, if the same individuals who pro-
moted the Seenrities Company, in pursuance of a
previous vuderstanding or agreement so to do, had
transferred their stock in the two railroad com-
panies to a third party or parties, and had agreed
to induee other shareholders to do likewise, until
a majority of the stock of both comypanies lhad been
vested in a single individunal or association of indi-
vidnals, and had empowered the holder or holders
to vote the stock as their own, receive all the divi-
dends thereon, and pro rate or divide them among
all the shareholders of the two companies who had
transferred their sfock, the result would have been
acombination iu direct restraint of intersiate com-
merce, because it would have placed in the hands
of a small eoterie of men, the power to suppress
competition between two compefing interstate car-
riers whose lines are practically parallel.”

The question—the only question—in this view
of the cuse is whether the intervention of this ar-
tificial agency—the Securities Company—has, by
some magic process, purged the scheme of its ille-
gality and changed the complexion of the defend-
ants’ acts from guilt to innocence? In other
words, is the elemeut of combinntion or conspir-
acy wiped out by the fact that the transfer of the



182

controlling stock interests in the Great Northern
and Northern Pacific Railway companies was
made to the Seellrities Company, which the indi-
vidual defendants promoted and controlled, instead
of to the individual defendants directly? Plainly,
the answer to this: question must be No; because
it makes no difference in the eye of the law
whether the illegal acts were done by the Seeuri-
ties Company or by the individuals defendants.
The latter controlled and largely composed the
Securities Company, and thercfore the acts which
it nominally did were in reality doneby them. The
so-called rule of law that a corporation is a juristic
person, having a2u existence separate and apart
from its members. and aeting for itself, is merely
a legal fietion invented for the convenience of
Justice, and it will always be disregarded when it
would obstruet rather than serve the ends of jus-
tice. (See the discussion of this poeint, infra,
pp. 139-116, where the anthorities are revicwed.)
So, for the present purpose, the fiction that the
Securitics Company is a being separate and apart
from the individual defendants who largely com-
pose it and control it will be ignored; and when
this is done—when we “*1ift the roof off of the
Northern Securities Company’’ and look in—what
meets the eye as the result of the defendants’ acts?
Why one and the same set of men~—the individual
defendants being the ruling gpirits among them—
acling together under a charter agreement and
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through the ageney of a corporate organization——
the Securities Company—in absolute control of two
parallel and naturally competing systems of inter-
state railway. In place of the two distinct sets of
sioekholders, with rival and competing interests,
namely, the stoekholders of the Great Northern
spd Northern Pacific, there has been substituted
(by means of the interchange of stocks heretofore
deseribed) the one set of stockholders with comn-
mon and noncompetitive interests, namely, the
stockholders of the Securities Company.

Thus, identically the samne persons who con-
trolled the Great Northern and Northern Pacifie
before the Seenrities Company came into posses-
gion of & majority of their shares control them
now, only, now, these persons have a common
interest—'‘a community of interest’—in the earn-
ings of both roads, while formerly the interests of
the two sets of persons—the two sets of stock-
holders—were, in most respects, divergent and
competfitive. 1t is absurd to gay that two railway
corporations, which under normal conditions are
natnrally competitors for traffie, will continue to
compete in any real sense after both become sub-
Ject to the same source of control., It is not in the
interest of the stockholders of the Securities Com-
pany that one of these railways should prosper at
'?he expense of the other. They have a common
inferest in both; they receive thoir dividends from
afund ereated by pooling the earnings of both, A
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more effective method for eombiring ecompetitive
interests—for suppressing competition between
rival and naturally competing business corpora-
tions—it would hardly be possible to conceive.

When thus analyzed the disguise by which the
defendants sought .to hide the fact of a combina-
tion of the Great Northern and Northern IPacific,
and their eonnection therewith, appeurs so thin
and transparent that it is a cause of wonder that
they should everz have adopted it. As Vice-
Chancellor Kindeés}ey saldd in the case of the
Attorney-Gencral v. The Great Northern Raitlway
Company (6 Jur. (N. 8.), 1006; 8. C. 1 Drew. &
Smale, 159), “a 1?]:101'@ fiimsy device, when the
particulars are oncs} known, it is impossible to im-
agine. It may succeed for a time in baffling per-
sons who may have an interest in preventing its
being done and has succeeded, but it was 8 1nere
crafty contrivance to evade the requisition of the
lﬂW' * & *"H :

The defendants, however, actually seem to have
thought that they ‘could procure the organization
of a corporation and have it do what Lhey couwld
not lawfully do themselves or through the agency
of natural persons, as if that which would have
been illegal il done through the ageney of a natu-
ral person would lose the stamp of illegality if
done through the agency of a corporate organiza-
tion; but—

It must not be thought that courts are
powerless to strip off disguises that are de-
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signed to thwart the purposes of the law.
The mere suggestion of such a condition is
an insult to the intelligence of the judiciary.
Whenever such disguises are made appar-
ent they can readily be disrobed. The
difficulty is in showing Lhe disguises, not
in penetrating them when they appear.
(Stockton, Attorney-General, v. Central E.
Co., 0 N. 7. Eq., 52.)
That the defendants should have thus attempted
" to evade the law by a contrivance so easily seen
through becomes s(ill more astonishing, however,
when it is recalled that deviees of exactly the same
character had already been repudiated by courts of
high standing. For example, the case of Ford v.
Chicago Milk Shippers’ Association (155 Ill., 166,
178, 179, 180) is a case of a eomhination of pre-
cisely the same nature, in all material respects, as
the combination attempted through the Seeurities
Company. The facts in that case were briefly as
follows: The shippers of milk in and around
* Chicago, desiring to control the market for that
produet, formed themselves into a corporation,
which had general powers to regulate the milk
trade in Clieago, and in particular to fix and de-
termine the price of milk. Competition between
the various producers and ghippers of milk was in
this way suppressed. The Chicago Milk Ship-
pers’ Association was thus an attempt to convert
various rival and eompetitive interests in the milk
trade into one common interest, just as Lhe
Beemrities Company was an attempt to convert
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rival and competitive interests in railroad trgns-
portation into éone common interest. In each
case the result gwas to center the power of con-
trol over com];)e}titive enterprises in & single cor-
porate head, thus removing every motive for com-
petition. In meither case was there any agree-
ment between the stockholders except the articleg
of meorpomtmn of their respective corporations;
and it was cont@nded in the Illinois case, as itis
confended in the case at bar, that a person—a cor-
poration—ean IilOt contract, combine, or conspire
with himself. The two cases ave, therefore, prac-
tically identieaﬂ. The supreme court of Illinois
held that the thicago Milk Shippers’ Association
was an illegal eombination or trust, and the reason-
ing by whieh it sustained that eonclusion is o
foreible and so elearly applicable to the case at bar
that 1 shall quote at some length from the opinion
of the court (pp. 179, 180) :
The purposes attempted to be accom
plished through the corporation were illegal.
To carry out such purposes it stands as the
active business agent of the members, who are
stockkol&er‘s, contracting with it to carry out
the purposes of the organization. It is 3
combination in violation of the statute and
in restraint of trade. * * ¥
It is urged that the corporation can not
alone enter into a trusl or combination that
would be a violation of this statute. While
it is true, as a general proposition, that
corporation may be created and constituted
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a legal entity, existing separate and apart
from the natural persons composing it, yet
it can not act independently, or against the
will, or abstain from eomplying with the
direction, of the natural persons who con-
stitute the corporate hody. A corporation
is, in fact, an asscciation of persons united
in one body, having perpetual succession,
vested with politieal rights conferred upon
it by the anthority creating it. (Morawetz
on Corp., sec. 227; 1 Kyd on Corp., 13.)
Such being the nuture of the corporate body,
acts done by il are the cets of the associated
persons, as corporators or as individuals,
and in which capacity the act is done
must be determined from the nature and
character of the aet and the purpose
for which the corporation was organized.
(State ex rel. v. Standard 0¥ Co., 49 Ohio,
B7) * * * And where, in the organi-
zation of the corporate body or the control
exercised by the stockholders in determin-
ing the agencies selected for managing its
business, the business as thus conducted,
managed, and controlled is against publie
policy or in contravention of a statute of
tho State, such acts of the corporaie body
and of the individual sharcholders arg the
combined acts of all, and courts are not so
powerless that they may not prevent the
success of ingenious schemes to evade or
violate the law. There can be no immmunity
for evasion of the policy of the State by its
creations. The corporation, as an entily,
may not be able lo ereate a trust or combina-
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tion with itself, but s individual shareholders
may, in econtralling i, together with it, creats
such trust or ¢ombination that will constitute
it, with them, wlike guilty.

Again, in the case of the Distilling and Catile
Feeding Co. v. The People (156 I11., 448, 490, 491)
the supreme court of Illinois had to deal with a
scheme of this sort, designed to evade the anti-
trust laws of that State. A combination of dis-
tilling corporations which had been effected
through a * trust'” having been declared illegal by
the courts, it was snght to accomplish the same
purpose by the organization of a ** holding corpo-
ration,”’ which would take over the property of
the constituent corpofrations; and the question was
whether this ‘“holding corporation™ was also
illegal. 8aid the eonrt:

But the defendant (the appellee) contends
that * * % (he change in organization
from an unineorporated associution to a cor-
poration and the change in the mode of
holding the distillery properties of the vari-
ous corporations formerly belonging to the
trust * * ¥ have purged the combina-
tion of its illegality. It must be admitted
that these changes, so far as they have any
effect upon the rights or interests of the
former stockholders in those corporutions
or of the public, are formal rather than
substantial. The same interests are con-

- trolled in substantially the same way and by
the samo agencies as before. * * * The
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conveyance and transfer of the properties of
the constituent companies to the new corpo-
ration was merely a trunsfer by the trustees
to themselves, though in a slightly differ-
ent capacity, and the former stockholders
in the constituent companies simply ex-
changed their trust certificates, share for
share, for stock in the new ¢orporation.
That corporation thus succeeds to the trust,
and its operations are to be carried on in the
same way, for the same purposes, and by the
same agencies, as before, The trust, then,
being repugnant to public poliey and illegal,
it is impossible to see why the same is not
true of the corporation which succeeds to 1t
and takes its place. The control exercised
over the distillery business of the country—
over production and prices—and the virtual
monopoly formerly held by (he trust, are in
no degree changed or relaxed, but the
methods and purposes of the trust are per-
petuated and carried out with the same
persistence and vigor as before the organ-
zation of the ecorporation. There is no
magie in a corporale organization which can
purge the trust scheme of ils illegality, and it
remains as essentially opposed to the prin-
ciples of sound public policy as when the
trust was in existence. It was illegal before
and is illegal still, and for the same reasons.

But the defendants insist that it is immaterial—
that it has no bearin g on the case—that a combi-
n‘ation can be discovered by going behind the fie-
Hon that the Seeurities Company is a juristic
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person with an existence separate and apart from
its members, because, 4s they say, the law will not
allow that fiction to be disrezarded or contra-
dicted—will not allow the acts of the corporate
entity to be treated as the acts of the natural per-
sons who compose 1t. The defendants thus seek
to defeat the ends of the law by a fiction invented
to promote them. They say that the acts com-
plained of were dorne by the Securities Company
acting in its own right as an artificial person;
that the individual defendants—stockholders of the
Securities Company-—had nothing to do with these
acts; and that inasmuch as a person, natural or
artificial, can not contract, combine, or congpire
with himself, the acts complained of are not in
violation of section 1 of the Auti-trust Act. As
the court of appeals of New York said in the case
of the People v. North River Sugar Refining Co.
(121 N. Y., 582, blo), in reply to a similar
contention: =
The reasox@ing leading to that result is so
severely technical as to have suggested a
Justification almost reminding one of an
apology. We are called upon to sever the
corporation, the abstract legal entity, from
thelivingand acting corporators; as itwere,
to separate in our thought the soul from the
body, and, admitting the sins of the latter, to
adjudge that the former remains pure.
Fietions of law, invented to promote justice, ean
never be invoked to accomplish its defeat. ‘‘In
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Hetione juris semper @quetus existsd,’’ the maxim
reads.  And in Mostyn v. Fabriges (Cowper, 177),
Iord Mansfield said that—

It is o certain rule that a fiction of law
shall never he contradicted so as to defeat
the end for which it was invented, but for
every other purpose + may be contradcied.

In Morrs v. Pugh (3 Burr., 1243), Lord Mans-
field again laid down the rule that—

Fictions of law kold only in respect of the
ends and purposes for which they were in-
venteds when they wre wrged to an infent and
purpose not within the reason and policy of the
fiction, the other puyty may show the trieth.

Now, following the rule applicable to fictions in
seneral, it is well settled that when it is in the in-
ierest of the administration of justice to do so,
courts may and will ignore the fiction that a cor-
poration 1s a legal being apart from the stockhold-
ers, and will consider its acts as the acts of its
constifuent members; and this is emphatically the
ease when the State—the sovereign authority—is
the complaining party. This propoesition is sup-
ported by reason and precedent.

Mr. Morawetz in his work on Private Corpora-
tions, says, at section 1:

While a corporation may, from one point
of view, be considéred as an entity without
regard to the corporators who eompose it,
the fact remains self-evident that a corpora-
tion is not in reality a person or a thing
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distinet from its constituent parts, The
word ‘‘ eorporation’ is but a collective name
for the corpdrators or members who com-
nose an ineorporated association; and where
it is said thatia corporation 18 itself a person
ot being or eneature, this may be understood
in a figurative sense only.

* * % T{ is essenfial to a clear under-
standing of miany important branches of the
law on corpdrations to bear in mind dis-
tinctly that ke existence of « corporation
independently-of iis shareholders s « fiction,
and that the righls and duties of un ircorpo-
rated associalion are in veahty the rights and
duties of the persons who compose if, and not
of an imaginary being.

+

In another place fi_sec. 227) the same anthor says:

The statement that a corporation is an
artificial pergon, or entity, apart from its
members, is merely a description, in figura-
tive language, of a corporation viewed as a
collective body; a corporation is really an
association of persons, and no judieial die-
tum or legislative enactment can alter this
fact. 1t is frue that the courts of law, a8
distinguished from the courts of equity, do not,
as a rule, look beyond the fiction of a sepa-
rate corporate entity.

In Taylor on Private Corporations, it is said
(sec. 50):

The shareholders, then, vested with the
corporate powers, are the hody corporate,
corporation, or ecompany. It is their acts,
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when done in the manner prescribed in the

constitution of the corporation, that are,

properly speaking, acts of the corporation.

The principle is stated in the following language

in Clark and Marskall on. Private Corporations
(pp. 17 and 22}:

While & corporation is a legal entity dis-
tinct from its members for the purpose of
suing and being sued, and for the purpose
of contracting and taking, holding, and con-
veylng property, ete., it is so by a mere fic-
tion of the law only, and merely for the
purpose of convenielice in the transaction
of its business. In reality, a corporation is
a collection or association of individuals, and
the fiction must be disregarded and the fact
recogmzed by the courts whenever the fiction
18 wrged to an inient and purpose which s not
within s reason and policy. '

In People v. North River Sugar Refining Co.
(121 K. Y., 582, 621, 622) the court of appeals of
New York was confronted with this question.
Finch, J., speaking for the court, said :

The abstract idea of a corporation, the
legal entity, the impalpable and intangible
creation of human thonght, is itself a fic-
tlon, and has been appropriately described
as a figure of speech. It serves very well
to Idesigna,te in our minds the collective
aetmx} and agency of many individuals as
pem}ztted by the law; and the substantial
nquiry always is what in a given case has
been that collective action and agency. As

13167—03——10



144

between the. corperation and those with
whom it deals, the manner of its exereiso
usually is material, but as between it and the
State, the substantial inquiry ds only what
that collective action and agency has done,
what it has, in fect, cccomplished, what s
seen 1o be ifs effective work, whai has been ils
conduct. Tt ought not to be otherwise.

In the case of the State v. Standard Oil Co, (49
Ohio St., 137) the stockholders of the Standard
Oil Company had transferred their stoeks to
trustees under an agreement which was in viola-
tion of the anti-timst laws of the State of Ohio.
The State brought. a proceeding against the ecor-
poration—the Standard Qil Company—to forfeit
its charter. One of the defenses was that the
trust agreement was the act of the shareholders as
individuals, and nc}t the act of the corporation—
the legalentity. The supreme court of Obio over-
ruled this defense, however, saying:

The general proposition that a corpora-
tion is to be regarded as a tegal entity, ex-
isting separate and apart from the natural
persons composing it, is not disputed; but
that the stitement is & mere fiction, exist-
ing only in idea, is well understood, and not
controverted by anyone who pretends to
accurate knowledge on the subject. It has
been introduced for the convenience of the
compuny in making contracts, in acquiring
property for corporate purposes, in Sulng
and being sned, and to preserve the limited
liability of the stockholders by distinguish-
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ing between the corporate debts and pro-
perty of the company, and of. thta .stook-
holders in their eapacity as individuals.
All fictious of law have been introduced for
the purpose of convenience and to subserve
the ends of justice. It isin this sense that
the maxim #n ficlione juris subsistit «cquitas
is used, and the doctrine of fictions applied.
But when they are urged to an intent and
purpose not within the reason and policy of
the fiction they have always been disregarded
by the eourts. * * *

* # % 3o that the 1dea that a corpora-
tion may be a separate entity, in the sense
that it can act independently of the natural
persons composing it, or abstain from act-~
ing where it is their will it shall, has no
foundation in reason or authority, is con-
trary to the fact, and to base an argument
upon it, where the question is as to whether
a certain act was the act of the corporation,
or of its stockholders, can not be decisive of
the question, and is therefore illogical; for
it may as likely lead to a false as to a true
result.

Now, so long as a proper use is made of
the fiction that a eorporation is an entity
apart from its sbareholders, it is harmless,
and, becanse convenient, should not be
called in question; but where it is urged to
an end subversive of its policy, or such is the
1ssue, the fiction must be ignored, * * *

W Ford v. Chicago Mtk Shippers’ Associalion
upre) this question was squarely before the

(s
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supreme court:of Illinois, which held that “the
acts done by it [the corporation] are [were] the
acts of the associated persons.” See the passage
from the opinion in this case quoted supra. The
following cases also bear on the general question:
Attomey-(fe-nefal v. Great Northern Ry. Co. (6 Jur.
(N. 8.) 1006, 8. €., 1 Drew & Smale, 157); Pu. B,
Co. et al. v. Comi. (7 Atl. Rep., 368); Stockton, Altor-
ney-General, v. Central B. Co. (50 N. J. Eq.,52).

This concludes the argument under seetion 1 of
the Anti-trust-Aect.

VI.

THE NORTHERN SECURITIES COMPANY, 1N VIOLATION CF
SECTION 8 OF THE ANTI-TRUST ACT, HAS MONOPOLIZED 4 -

. PART OF INTERSTATE COMMERCE BY AGQUIRING A LARGE
MAJORITY OF THE SHARES OF THE CAVITAL BTOCK ¢F
THE GREAT NOKTHERN AND NORTHERY PACIFIC RAILWAY
COMPANTES—TWO PARALLEL AND COMPETING LINES EX-
(AGED IN INTERSTATE COMMERCE; ANXD THE NORTHERY
SECURITIES COMPANY AND THE INDIVIDU AL DEFEXDANTS,
OR TWOQ OR MORT. OF THEM, HAVE COMBINED, EACH WiTH
THE OTHER, 80 TO MONOPOLIZE A PART OF INTERSTATE
COMMELCE.

It hag been shown (pp. 7274, supra) that in the
modern sense of the term—the sense in whieb i
is used in the Anti-trust Act (F. ¢. Kunight Co.v.
United  States, supra; Uniled Stutes v. Trans-
Missouri Freight Asso., supra)—*‘to monopolize
signifies the combining or bringing together in the
hands of one person or set of persons of the eon-
trol of, or the power to control, several rival and
competing businesses, to the end that competi-
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! tion between them may be suppressed. And, as
« this court has said (in the case of the #. C.
Knight Co. v. United States, supra), in order to
vitinie an attempt or effort to monopolize *‘it iy
ot essential that its result should be a complete
monepoly; it is sufficient if it really tends to that
-end and to deprive the public of the advantages
which flow from free competition.’’
Tt has also been shown (pp. 84 et scq., supra)
' that a monopoly of the means and instrumental-
ities of transportation immediately leads to, in fact
is, 2 monopoly of transportation, and that a mo-
‘nopoly of a part of interstate transportation is a
.monopoly of & part of interstate commerce.

And, finally, it has been shown (p. 106 et seq., su-

pra) that, for the purpose of determining whether
;bwo or more competing corporations have been
| eombined or their business monopolized, the own-
ership of o majority of its stock constitutes the
i;_comrol of a corporation.
: From these premises the conclusion follows
‘that by acquiring s majority of the shares of the
Great Northern and Northern Pacific the Securities
}Compa-ny has obtained the control of, and, there-
fore, the power to suppress competition betwoen,
_F‘W(‘) rival and competing lines of railway engaged
I interstate commerce, and in that ‘way has mo-
TDopolized a part of interstate commerco.

Thlfs conclusion is sustained Ly the judgment
f’ s court in the case of Pearsall v. Great
; orthern  Raihwuy (161 U. 8., 646), where the
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question, what constitutes a monopoly of interstate
railways, was determined with particular reference
to the defendant railways themselves. Inthatease
the court held that to coneentrate a majority of the
stock of the Great Northern and Nerthern Pacife
companies in 'the hands of one person or body of
persons “would be to practically consolidate the
two systems,” and that such a consolidation would
“unavoidably result in * * * a monopoly of
all traffic in the northern half of the State of Min-
nesota, as well as of all transcontinental traffic north
of the line of the Union Pacific.” To go a little
further into the particulars of that case, it was
there proposed to transfer half the capital stock of
the Northerrr Pacific Bailway to the ghareholders
of the Great Northern Railway, in consideration
for which the latter company was to guarantee the
bonds of the former, which was being reorganized.
Touching the effect of such a transaction, the eourt
said, through Mr. Justice Brown (p. 670):

Ag the Northern Pacific road also ¢on-
trols, by its own construction and by the
purchase of stock, other roads extending
from the Mississippi River to the Pacific
Ocean, and operates as a single system ad
aggregate mileage of 4,500 miles, most of
which is parallel to the Great Northern sys-
tem, the effect of this arrangement [1. e., the
acquisition by the shareholders of the Gret!
Northern of half the capital stock of b
Northern Pacifie, as aforesaid] would be #
praciically eonsolidate the two systems,
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operate 9,000 miles of railway under a sin-
gle management, and to destroy any possible
advantages the public might have through
a competition between the two Jines.

¥* * * But the fact that one-half of the
capital stock of the rcorganized company is
to be turned over to the shareholders of the
Great Northern, which is, in turn, to guar-
antee the payment of the reorganized bonds,-
is evidence of the most cogent character to
show that nothing less than a purchase of a
controlling interest, and practically the ab-
solute coutrol, of the Northern Pacific is
contemplated by the arrangement. With
half of its capital stock already in its hands,
the purchase of enough to make a majority
would follow almost as a matter of eourse,
and the mastership of the Northern Pacific
would be assured.

® £ * £ L

The consolidation of these two great corpo-
rations will unavoidably result in giving to the
defendant a monopoly of all traffic in the
northern half of the State of Minnesota, as
well as of all transcontinentel traffic north of
the line of the Umion Pacifie, against which
public regulations will be but a feeble pro-
tection. The acts of the Minnesota legisla-
ture of 1874 and 1881 undoubtedly reflected
the general sentiment of the public, that
their best security is in competition.

The Pearsall case is thus conclusive of the case
8t bar, since it establishes the principle that to
vest, designedly, in one person or set of persons a
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majority of the stoék ot two competing lines of in-
torstato railway is to monopolize a part of inter-
state railroad traffie.

The Peogple v. Ch-z?cagﬂ Gas Trust Co. (130 111., 268,
292, 297, heretofore referred to in other connee-
tions, also present,sé an istance of a monopoly pre-
eisely similar to the one now inissue. In that case
the defendant company, which was organized with
power to purchase the stocks of other gas com-
panies, aceuired a majority of the shares of stoek
of the four gas companies operating in Chiecago.
The supreme eourtof Illinois held that the Chicago
Gas Trust Company thereby acquired a monopoly
which was illegal. In dclivering the opinion of
the court, Magruder, J., said:

It can nct be denied that the appellee,
as owner of the majority of the shares of
stock of these four companies, can control
them, in the exercise of all their corporate
powers, * ¥ ¥

The control of the four companies by the
appellee—an ontside and independent cor-
poration—suppresses cormpetition between
themn, and destroys their (11%1*-11:} of inter-
est and all motive for competition. There
1s thus built up a virfial monopoly in the

manutacture and sale of gas.
* * » * =

That the exercige ¢f the power attempted
to be conferred upon the appellee company
must result in the oreation of a monopoly,

results from the very nature of tlie power
itself.
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It scems hardly worth while to notice the argu-
ment, or rather the assertion, which has been
made in and outside this case, that the Securities
‘ompany has not monopolized any part of inter-
state commerce, in viclation of section 2 of the
Anti-trust Act, becanse if a natural person with
sufficient means had done the things that the Se-
curities Company did—that is, had obtained con-
trol of the Great Northern and Northern Pacific
by purchasing a majority of their respective
shares—the iransaction would not have been un-
lawful, would not have come within the prohibi-
tion of the Federal law against monopolies, What
has been said in support of the Government’s eon-
teation that the Securities Company has obtained
an unlawful monopoly of a part of interstate com-
merco would apply with just as much force if the
monopoly had been acquired by a natural per-
son by any means prohibited by law. In the
exercise of its regulative and police powers over
interstate commerce, Congress may suppress mo-
nopolies in restraint thereof, by whomsoever
created, notwithstanding that in doing so it ve-
strict the right of private contract to some extent,
(U. 8. v. Joint Traffic Asso., supre; Addyston Pipe
_{E' Steel Oo. v, U. 8., supre.) The only material
quiry is, Has a monopoly been created? Not
Who or what manner of man created it? It was
Monopoly that Congress aimed to prevent and
which it had » right to prevent, as shown in an-
other place; and in this light it is wholly imma-
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terial and ihvelevant to inquire whether the
monopolist be a ilatural or an artificial person.
The creation of the monopoly constitutes the
offense.

But, even if a natural person could lawfully have
done what the Securities Companuy has done, that
would be no argument to prove that the Seceuritics
Company, in so doing, has not violated the law
against monpolies; For, as Finch, J., said (at p.
625) , in the case of the People v. North River Sugur
Refining Company, supra:

It is not a sufficient answer to say that
similar resilts may be lawfully accom-
plished; that an individual having the neces-
sary wealth wmight have bought all these
refineries, manned them with his own
chosen agents, and managed them as a
gronp at hig sovereign will; for it is one
thing for the State to respect the rights of
owmership and protect them out of regard
to the business freedom of the cifizen, and
quite another thing to add to that possibility
a further extension of those consequences
by creating:artificial persons to aid in pro-
ducing such aggregations. ¥ ¥ * What
it may beat is one thing; what it should
cause and create is quite another.

Moreover, it must constantly be kept in mind in
the discussion under this head that the monopoly
complained of is a monopoly of railway traflic re-
sulting from centering in a single body controlling
stock interests in two competing railways, and
Whatever may be the power of Congress or State
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legislatures over monopolies in general, they may
unquestionably, in the exercise of their broad
regulative powers over quasi-public corporations,
prohibit any monopoly of railway transportation
within their respective spheres of action.

If it has been established that the Securities
Company has thus monopolized & part of inter-
state commerce, then, a priori, the Securities
Company and Mr. I1ill, Mr. Morgan, and the
other individual defendants, have combined, each
with the other, to monopolize a part of interstate
commerce, because, as the evidence and pleadings
show, they were all partics to the plan by which
the monopoly charged by the Government was
accomplished ; that is to say, the individual de-
fendants had a common agreement or understand-
ing among themselves for the organization of a
belding coinpany, which would take over their
stock in the Great Northern and Northern Pacifie
and that of as many other stockholders as conld
be persuaded to exchange their shares; and the
Securities Company, after its organization, became
a party to this plan—that is, became the holding
corporation, the agency for carrying the plan inio
effect.

In opposition to the Government’s contentions,
as stated in the foregoing propositions nnmbered
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V and VI, it is argued that the Securities Com-
pany is simply an investing stockholder; that the
transactions complained of are simply sales of
shares of stoek which the vendors had the right 1o
sell and the Securities Cozt;lpany the right and the
charter power to purchase; that to stamp such
sales of property as illegal would be an unwar-
ranted infringement upon the right of econtract.
But the argunment that theﬁ Securities Company is
o mere investor, and that it was pever intended
that it should take any active part in controlling
or shaping the policies of the Great Northern and
Northern Pacific railways by virtue of its owner-
ship of a majority of t-ht,}feir respective shares, is
defeated, and its insincerity is exposed, by the
answers and the testimbny of the defendants
themselves. Nearly every quotation from those
sources, made in the statement of the case, supra,
eontains evidence that the objeet of the promoters
of the Securities Company was to perpetuate cer-
tain polieies of railroad economy. One or two
additiona! passages in the testimony will be re-
ferred to bere, however. | At pages 82 and 83 of
the Record will he found the following testimony
of Mr. Hill:
A. The Northern Securities Company, or
a company of that character, has been con-
sidered by the large shareholders of the
Great Northern Railway Company for sev-
eral years.
Q. And for what purpose, Mr. Hill?
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A. For the purpose of combining their in-
terest in the property.

Q. And what was the object or purpose
of the combination?

A. Some of them were very old men and
they had always acted together and in har-
mony, and they deswed fo perpetuate that
action.

s £ * L =

Q. And was that the purpose and object,
Mr. Hill, of your organizing the Northern
Securities Company?

A. That was the purpose.

% - W # *

Q. And for the same purpose?

A. For the same purpose, so that we would
all act together, and no one would sell out or
leave the others. We wowld all act together.

Q. For the purpose of unifying the inter-
ests that you had in the two roads?

A. Yes, sir; for the purpose of unifying
the interests tn each road, because when the
Burlington was transferred or sold to the
Northern Pacific and the-Great Northern
jointly, our owning an equal share in the
company, it was a maiter of great conse-
quence to the Cireat Northern as to who
would owr the stock of the Northern Pacific
or control the Northern Pacific, and some of
our shareholders—some of them are 86 years
old, others are more than 80, and so on—
they might have conclnded that they would
sell their stock, and it might have made o

difference as to the majorily of the common
stock.
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And again, at page 700 ot‘ the Record, the same
witness testified as foilowsf regarding the object of
the Securities Company:

Mr.

Q. It was to ploter.t and continue that
policy? =

A. Yes, sir. :

Q. And that meant to protect and con-
tirue the eontrol whieh had carried out that
policy; that is what you meant by 1t?

A, Well, it was ta profeci. the policy and
to—

Morgan's testimozzf was to the same effect:

Q. For the pm'pme of keeping control in
one place?

A. Noj not wlone to keep it in one place,
but to keep it so that the policy of the company
upon which its future depended could be con-
tinwed, * * * YWhat I wanted to accom-
plish was to put that stock so that it could
be protected-—to maintain the policy of the
company as it then existed.

Q. Held in one hand, in other words?
[Still referring to the obJect of the Securi-
ties Company]

A. No: not in one hand, hecause it could
be held in third hands. * * * I wanted
the Northern Pacific stock put where noth-
ing could interfere with the policy I had
ingugurated and for the carrying out of
whieh we were perfeetly satisfied and mor-
ally respounsible. (Reeord, p. 345.)

And again, at page 355 of the record, Mr. Mor-
gan, refcrring to the Securities Company, said
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that *‘this holding company was stmply a ques-
tion of eustodinn.”

The leading actors in the transaction thus bear
witness to the fact that the Securities Company
was not & mero investor, but was the designed
instrument for diveeting and controlling the policies
of competing lines of transcontinental railweay.

Mr. Hill, in giving his testimony, dropped one
or two other remarks, not previously referred to,
which are very significant of the purpose of those
who transferred their shares to the Securities
Cempany, and which show very clearly that the
pume object of the parties to the transfers was
not, on the one hand, actually and in good faith
to dispose of property, nor, on the other, to acquire
it as an investment, but that what they had in mind
was entirely foreign to this. For example, Mr.
Hill testified that Great Northern was *‘never an
active stoek”’—‘**never a stock that has been
dealt in in large amounts” (record, p. 117). Yet
the BSecurities Company within a few months
after its organization had purchased about 75
per cent of the Great Northern stock. What is
the explanation of this suddenly developed
activity; of these enormous sales to the Secu-
rities Company of a stoek which had never been
“active?” Not the high price offered by the
Securities Company, for, as Mr. Hill testified (rec-
ord,p. 115),* the market price at that time was con-
' f&flembly higherthan the price the Northern Seeur-
ihies Company purchased the Great Northern stock
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at.” Therc must, therefore, be some other explan-
ation; and is it not a fair inference that the {rue
explanation is, that these majonity stockholders of
the Great N orthern.,- who sold their shares at such
a sacrifice, did so in pursvavce of some under-
standing, plan, or concert that they had previously
formed? Is not the fact that they sold their
shares at consideralély less than the market price
evidence of the most cogent character to show that
the sales in question were not made to a mere in-
vestor in the ordinary course of business, but were
in pursuance of an ulterior object? Otherwise,
what would be the motive for the great sacrifice
involved? (Mr. Hill testified, Record, p. 89, that
Great Northern shares were selling in the market
at 200, tweuty points higher than these sharehold-
ers sold out for.) | And the inference is further
borne out by a pagsage in the letter which Mr.
Hill addressed to the Great Northern shareholders
(Record, p. 920), a passage already quoted in
another counectioné but which will bear repetition:
The writer is of opinion that the offer of
the Securities Company is one that Great
Northern shareholders can accept with

profit and advaniage to themselves.

This is a very significant admission. In what
way could it be to the ** profit and advantage’ of
Great Northern shareholders to accept the offer
of the Securities Company when the market price
of Great Northern stock was ‘‘considerably
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higher’—twenty points higher—than that te1-1~
dered by the Securities Company? Certainly, 1n
the ordinary sense, there could be no *‘ profit’’ or
“advantage” in such a transgetion. It 19 evi-
dent, therefore, that Mr. Hill had in mind somo
futare or contingent “‘profit and advantage”’
which Le expected to result from the fusion which
the Securitics Company would bring abouf be-
tween the stockhollers of the Great Northern
and Northern Pacific.

But in tho face of these plain, nnqualified ad-
missions by the defendants that the Seanrities
Company was organized for the express purpose
of combining their interests it the Great Northern
and Northern Pacifie railways, and that it is not
& mere investor, their counsel cite the following
passage from Mr. Justice Brown’s opinion in the
Pearsall euse (161 U. 8., 671) in support of the
contention that the transactions complained of by
the Government are not unlawful;

Doubtless these stockholders could law-
fully aequire by individual purchases a
majority, or even the whole of the stock of
the reorganized company, and thus possibly
obta:in its ultimate control: but the com-
panies would still remaiu separate corpora-
tons with no interests, as such, in common.

This Iangua.ge, however, manifestly and in
kgrms refers to purchases and sales by individual
Stockholders on their individual aceount, withont
auy thought or design of acting in concert with

18167 —03——11 ’
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others to create a eombination or monopoly but,
with the expectation of again selling in the due
course of business, . This i3 shown by the words
of the Justice immediately following those above
quoted, to wit: :

In a few yerts the two companies might by
sales of the stock, so acquired, become com-
pletely dissevered, and the interests of the
stockholders of each company thus become
antagonistic..

But very different is the case at bar. As al-
ready peinted out, the purpose of the defendants,
according to their own testimony, was to combine
their interests in the two railways (supra, pp. 1o4-
157), and to that end they made provision tora per-
petual unity of ownbrship through the organization
of the Securities Company, the admitted object of
that company bei ng to insure permanent community,
not antagonism, of interest betsveen the stoekhold-
ers of the Great Northern and Northern Pacific and
to continue nnbroken the tormer policies of the
two roady, as molded by the defendants. It is
thus clear, from the subsequent langnage of Mr.
Justice Brown himself, that when he put the hy-
pothetical case first above quoted he had in mind
a very different stato of facts from that disclosed
by the present case, and the distinction between
the two classes of cases is remarked upon by Mr.
Noyes in his work on Intercorporate Relations
{sec. 36, n. 1, p. 62):
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The distinction between the ownership of
controlling interests in competing railroad
compaslies by individuals acting together in
temporary harmony and the ownership Qf
such interests by a single corporation 1s
apparent. * * ¥

And a5 an illustration of the distinetion he pro-
ceads to eite the very language of Mr. Justice
Brown in the Pearsall case quoted above and
whick counsel for defendants rely upon to estab-
lish their eontention that there is no such dis-
tinction.

Again, 1t is well settled that because a person
has the right to purchase stock it does not follow
that stoekholders of two or more competing corpo-
rations ean combine among themselves and with
such person o sell him their stoek and induce
others to do the same, so as to eenter the control-
ling stock interests of the several corporations in a
single head, in violation of statutes against combi-
nations, consolidations, and monopolies. (Noyes
on Intercorporate Relations, sec. o0; Pewne. IR,
.09- v. Com., 7 Atl. Rep., 373.) In the latter case
1t was said :

During the argument counsel invoked
the aid of the undoubted general principle
that the ownership of shares of stock carries
with it the right to sell, and contended that
the owners of the shares of the South Penn-
Sylvania  Railroad Company could not
Iega']}_}: ke restrained from so doing, and that
all injunction against the purchase would
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have this etfect. e do not think the prin-
eiple applies to this case. We are not ealled
upon fo express any opinion as to the right
~ of individual sharcholders to sell their sev-
eral shares bona fide in the open market,
This, so far as they are concerned, is an
intended sale tn combinalion ¥ * F

And the sale was conseqnent]y enjoined,

The failure to observe this distinction—that is,
the distinction between an actual, bona fide sale,
and what is nominally a sale but in veality only a
cloak under which to accomplish a combination of
corporate properties or interests—has sometimes
led fo confusion of language, if not of thought, in
the discussion of trade combinations. Thus, in
Trenton Potteries Co. v.-Olyphant (38 N. J. Eq.,
507), the supreme court of New Jersey said:

Contracts by independent and uncon-
nected manufacturers or iraders looking to
the control of the prices of their commodi-
ties, either by Hmitation of production, or
by restrietion on distribution, or by express
agreement to maintain specified prices, are
without doubt opposed to publie pol-
iey. * * * Corporations, however, may
lawfully do any sets within the corporate
powers conferred on them by legislative

grant. € % * Under such powers it is
obvious thata corporation may purchasethe
plant and business of competing individuals
and concerne, ¥ * * Tt follows that a
corporation empowered to carry on a par-
ticular business may lawfully purchase the
plant and business of competitors, althongh
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such purchases may diminish, or, for & time
at least, destroy competition. Contracts
for such purchases can not be refnsed en-
forcement.

This may be true where the sales are actual
ales—where there is an evident, bona fide inten-
fion to purt with property on one hand aud to ae-
guire it on the other: bnt it i3 ceriainly not true
" whete the sales are merely nomiinal and there is
noreal ehange in ownership, the object being to
effiect a combination of interests. As Mr. Noyes
remarks, referring to the above langnage of the
supreme court of New Jersey:

These econclnsions may be well founded
in their application to an actual sale in the
teansaction of bnusiness, as distinguished
from a combination in the form of a sale.
A corporation having general power to dis-
pose of its property may, like an individual,
n good faith, sell to a competing eorporation
without violating the rule of public policy.
There 18 no combination in such a purehase.
But if the sale is for the purpose of forming
a corporate corahination, in which the ven-
dor corporation participates, the same rule
of public policy is applicable as in the case
of any combination of corporations. As
already stated, the object of a combination,
orthe necessary or natural consequence of its
operation, determines its legality. The
form—trust, corporate combination, or asso-
elation—will not serve as a cloak for con-

spiraey nor prevent the application of the
rule of publie policy.
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Corporate ipower to parchase no more
anthorizes tho exercise of such power for
purposes opposed to public policy, than a
general power to make contracts aunthorizes
the execution of agreements conflicting with
the public interests. (Intercorporate Rela-
tions, see. 35t.)

In further reply to the Government’s charge
that in doing the_é acts alleged the defendants
ereated a combination and monopoly in restraint
of interstate commjerce, as set out in propositions
V and VI, supra, ézounsel for the defendant, the
Securities Comp:mfy, contends that '*acgnicsence
by the Government for more than eleven years in
the actual merger and consolidation of many im-
portant parallel and eompeting lines of railroads
and steamships engaged in interstate and inter-
national comm_ercef has givea a practical construe-
tion to the act of July 2, 1890, to the effect that it
was 1ot intended bo forbid and does not forbid the
natural processes of unification which are brought
about under modei'n methods of lease, consolida-
tion, merger, comumuity of intevest, or owncrship
of stock.”

This argument, which, by the way, is not alto-
gether without hiimor when its source is consid-
ered, has no force except:to show that the
defendants really planned and intended to accom-
plish a consolidation or merger of the Great
Northern and Northern Pacifie rajlways through
the Securities Company, and that their denials to
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the contrary were not sincere. The court below
evidently deemed the argument too flimsy to
answer, as Thayer, J., in delivering the opinion of
the court, did not even refer to it. The answer,
howerver, is evident and may as well be given:

1. The question whether the acquisition of eon-
trol of competing lines of interstate railway by a
holding corporation, formed for that purpose, con-
stitutes & combination of such railways, is a new
one; in fact, it arose for the first time out of the
faets presented by the case at bar. (Noyes on
Intercorporate Relations, sec. 86.)

2. Not until the decision of the cases of the
U. 8. v. Trans-Mo. Freight Asso. and the U. S. v.
Joint Traffic Asso. (supra), the latter having been
decided in October, 1898, were the constitution-
ality of the Auti-trust Act and its applicability to
railroads finally settied.

3. But even if it were true that the Government
bad acquiesced for eleven years in the ereation of
combinations like tho one now in issue, 1t would
not thereby be estopped from prosecuting the case
at bar, nor could'its inaction for that period be
considered a contemporaneous or practical con-
struetion of the act; for the (question whether the
State—the Government—shall proceed against
any aileged combination or nmonopoly under the
Anti-trust Act is wholly within the exeentive dis-
cretion, the exercise of which in a given case must
Becessarily be governed by various and often con-
Ricts ngconsiderations of public policy. Therefore,
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under these circumstances, to construe executive
inaction into an admission of a lack of power to
act might seriovsly embarrass the execentive
anthority and unnecessarily hamper the operations
of government. This very question was raised in
Lowisville & Nashville R. B. v. Ky. 161 U, 8. 677,
689, 690). Said Mr. Justice Brown, speaking for
the court in that c-{ise:

Defendant, however, further wurges in
support of 'its assumed rights under the
third seetion of the charter of 1856, a con-
temporancons construction by the parties in
interest, wider which several lines were
purchased which ran pavallel to some of its
own branches, * * *

While the doctrine of contemnporaneous
construction is doubtless of great value in
determining the intentions of parties to an
instrument ambiguous npon its face, yet to
justify its application to a partienlar case,
such contermporaneons constrmiction must be
shown to have been as broad as the esi-

© gencies of the case require. In this view
we ean not say that a contemporaneous
construction of this charter, which ratified
the yrehase of a few short local lines, was
suflicient ta justify the company in consoli-
dating with a parallel and comipeting line
between its two principal termini, with a
view of controlling the through traffic from
the lower Mississippi to Cineinnati, and
destroying the competition which had pre-
viously existed between the tvwo lines. It is
possible that the Commonwealth might, 7/ i
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had seen fit to do so, have enjoined the acqui-
sition of some of these parallel lines, and
the faet that it did not deein such purchases
to be in contravention of public policy ought
not to estop it from setting up an opposition
to another purchase, which, in its view, is
detrimental to the public interests. As said
by Mr. Justice Cooley, in his Constitutional
Limitations (6th ed.}, page 85: “A poweris
frequently yielded to merely because it is
claimed, and it may be exercised for a long
period in violation of the constitutional pro-
hibition without the mischief which the
Constitntion was designed to guard against
appearing, or without anyone being suffi-
ciently interested in the subject to raise the
question; but these circumstances can nol be
tlliowed Lo sanction « clewr tnfraction of the
Constitution.”

As & still further answer to the Government’s
contention that the facts in this case disclose an
unlawful combination and monopoly, counsel for
defendants set up a man of straw and then trium-
phantly knock it down. That is, they say that it
is othing less than an overtimrning of all settled
rules upon the subject to say that the power of
Congress extends to determining in what corpora-
tons stock may be held by citizens of the States
and what shall be the gualifications of stockholders.
Now, this simply tends to contfuse the rea) issue.
The Government does not elaim—it has not even
Suggested—that Congress has any such general
power.  Allthat is necessary to the success of this
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ease js that Congress Lins the power to prevent g
combination of th;e stock of two competing inter-
state railways wh@zreby both are brought under g
common cont-rolifng body, which thus becomes
possessed of the power to stifle competition i
Interstate t-ranspo:rta-t-ion, and in that way and to
that extent restrain interstate commerce. I'up-
thermove, it has fxiready heen shown (supra, pp.
153-163) that it is the mevest fiction to say that
the Seceurities Co?npany owns the Great Northemn
and Northern Pacific shaves in any real or sub-
stantial sense, a;{d that, according to the defend-
ants’ own admissions, the Securities Company
was simply the éinstrumentality by which they
combined their interests in the two roads, Mr.
Morgan himself étestifyin_g that it was simply a
“eustodian.” In any possible view of the case,
therefore, the issuc which defendants’ counsel have
thus atterapted to raise is foreign and irrelevant.

VII.

THE COAMBINATIOX AND MONOrOLY CUIARGID BY TUE

UNITED STATES IN THE FOREGOING PROPOSITIONS, NOM-
BERED V AND VI, OPERATE DIRECTLY ON INTERSTATE
COMMERCE, AND B0 NOT AFFECT IT ONLY 1NDIRECTLY,
INCIDENTALLY, OK REMOTELY.

This proposition need not be argued: the bare
statement of it is sufficient. And this for the
reason that the facts in the caso at bar disclose
either a combination of eompeting interstate car-
riers or a monoply of interstate yailway traffie, or
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hoth; or they disclose no combination or monopoly
at all—no case at all. And thata combination or
monopoly of competing interstate carriers affects
interstate commerece directly, and not incidentally
or remotely, is universally conceded. Noyes on
Intercorporate Relations, section 392, and authori-
ties there cited.

The question in this case, let it be borne in mind,
is not whether the means by which the power of
the combination is brought into play are direct or
indireet, but whether the combination itself, when-
ever its power las been brought into play—it
matters not how indirect may havebeen the means
employed in bringing it into play—operates directly
on interstate or international commerce. The
failure of the defendants’ counscl to bear this in
mind has led them to make very elaborats argu-
ments to show that the combination charged by
the Government affects interstate commerce only
irdirectly and remotely.

In reply to the contention of the defendants’
counsel on this point, the court below said at page
15 of its opinion: :

We fail to find in either of these cases
(United States v. E. C. Knight Company, 156
U.8.,1; Hopkins v. United States, 171U, S,
318y Anderson v. United States, 171 U. 8.,
G04), which counsel for defendants relied
upon fo snpport their contention that the
combination or monopoly, if there really
Were one, affected interstate commerce only



170

indirectly, any suggestion that a combiua-
tion, snch as the one in hand, the object
and necessary effect of which is to give
to a single person or to a coterie of personsg
full controliof all the means of transpor-
tation owned by two competing and par.
allel lines of road engaged in interstate
commerce, as well as the power to fix the
rate for the transportation of persons and
property, does not directly and immediately
affectinterstatc commerce.  ¥o combination,
as it would seem, could more tmmediately af-
fect if. :

VIII.

THE RELIEF GRANTED BY THE CIRCUIT COURT 18 AUTHOR-
JZED BY BECTICGN 3 OF THE ANTI-TRUST ACT.

Scetion 4 provides that—

The several cirenit courts of the United
States are hereby invested with jurisdiction
to prevent :and restrain violations of this
act; and it-shall be the dnty of the several
district attorneys of the United States, n
their respective districts, under the direction
of the Attorney-General, to institute pro-
ceedings in equity to prevent and restrain
sneh violations.  Sueh proceedings may be
by way of petition setting forth the case and
praying that such violation shall be enjoined
or otherwise prohibited. When the parties
complained of shall have been dnly notified
of such petition the court shall proceed, as
goon as may be, to the hearing and determi-
nation of the case; and pending such peti-
tion and before final decree, the eourt may
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at any time make such temporary restrain-
ing order or prohibition ag shall be deemed

just in the premises.,
The gist of the Government’s charge is, (1) that
a combination of the Great Northern and Northern
Pacific Railway companies has been formed by
centering the title to a majority of their respective
shares in the Securities Company; (2) that the
Secarities Company, by obtaining a majority of
the stock of the two roads, has acquired a mo-
nopoly—all in violation of the Anti-trust Act.
Now this unlawful combination and monopoly
exists solely by virtue of the Securities Com-
pany’s ownership of a majority of the stoek of
the two railivays. That being the case, the logi-
cal and most direct way to destroy the combi-
pation and monopoly and prevent the continued
violation of the statute is to strip such ownership,
which was acquired in pursuance of an illegal
object, of its powers and incidents—to disarm it of
its power to violate the law. And this is what
the circuit court did. Its deeree, in substance,
wnjoined the Securities Company from voting its
boldings of Gireat Northern and Northern Pacific
stock and from otherwise exercising any control
over the two roads by virtue of such holdings, and
enjoined the two roads from paying any dividends
tfj the Sccurities Company. Clearly this decree
Violates no rights of property which the Securities
Company or any of the other defendants is entitled
fo claim. AN it does is to gay to the Securities
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Company, You have been vested with eertain
powers in pursuance of an illegal object, to which
you were privy, namely, a combination and mo-
nopoly in restraint of trade. When yon are al-
lowed to exercise those powers, that illegal object
is accomplished. We will, therefore, enjoin you
from exercising them, because the statute charges
us with the duty of preventing, by injunction,
restraining order,gi or otherwise, the accomplish-
ment of such obj eé;ts.

But it is urged that the relief should not have
932n granted because the combination had been
executed—had amésompiished its purpose, to wit,
the organization of the Securities Company and
the lodgment in its hands of a majority of the
stock of the two railways—before this bill was
filed. Or, to use the exaci langnage of counsel:
“The Governmeut is not entitled to maintain this
proceeding under gections 1 and 4 of the Anti-trnst
Aet, nor has the cowrt jurisdiction of it under
those sections, for the eonspiracy or combination
relied on by the Government, if it ever existed,
Lad doue all it was formed to do and had come to
an end before the proceeding was instituted.”
(See p, 92 of Mr. Young’s brief filed in the Cir. Ct.)

It will be noticed, in the first place, that this
argument i3 only directed to sections 1 and ¢4 of
the Anti-trust Aet. Thervefore, even if there
were any foree in it it would not affect the
case under sections 2 aud 4. But the countention
is groundless in any light. The eonclusive answer
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to it is that the eombination had not “aceom-
plished its purpose,” had not ““done all it was
tormed to do,” had not ** come to an end,”’ *‘before
the procecding was instituted.” The combina-
tion charged by the Govermment is a combina-
tion of the Great Northern and Northern Pacific
railways, formed by concentrating in the Securi-
ties Company (through the concerted action of
that eompany and the individnal defendants) the
power to control both roads. This combina-
tion did not “*come to an end,”’ did not ‘‘accom-
plish its purpose,” with the organization of the
Securities Company, and therefore the violation
of the Anti-irust Aet did not ““come to an end”
there, but continued on without interruption. The
organization of that company was bot a step—
an important step, it is trne—in the formation of
the combination. The combination itself con-
tinued in existence so long as the Secnrities Com-
pany possessed the power to control the two
railways by voting a majority of their stoek, and
every moment of its existence was a violation of
the Anti-trust Act, and the Federal conrts are
expressly authorized to prevent such violations.
Section 4 invests the eircuit courts with full juris-
diction *“to prevent and restrain,” ““to enjoin or
f]i;‘serzm'se prokibit,” violations of the act, whenever
ey are shown to exist, by any means cousistent
with the Constitution, and unbampered by any
f‘”’"lﬂed distinction between things executory and
things ¢Xecuted, other than that which may be
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implied in the words *‘ prevent,”” *‘ restrain,” and
t‘prohibit.” It makes no attempt to limit the
exercise of the jurisdiction by enwmerating the
methods by which violations may be prevented or
prohibited. Ou the contrary, the cirenit courts
are left free to frame their remedial process to
moet the exigencies of any case that may arise
under the aet, aml,: ag courts of equity, they enjoy
the same wide latitude in formulating relief in
cases of this class that they enjoy in any other
class of eases within the jurisdietion of equity.

wo&

“Equity,” says Mr. Pomeroy, **
has * * '* never placed any limits to
the remedies which it ean grant, either with
respect to their substance, their form, or
their extent; but has always preserved the
clements of flexibility and expansiveness, so
that new ones may be invented, or old ones
modified, in order to meet the reqnirements
of every case, and to satisfy the nceds of
progressive social condition, in which new
primary rights and duoties are constantly
arising, and, new kinds of wrongs are con-
stantly committed.” (Pomeroy on Equity
Jurisprudence, 2d ed., see. 111, p. 115.)

“It is wbsolutely impossible,” says *he
same author at another place, “to enumerate
all the special kinds of relief which may ve
granted, or to place any lounds to the
power of the courts in shaping the relief in
accordance with the cireumstances of par-
ticular cases.” (Ibid., see. 170, p. 192.)
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And equally strong is the langunage of equity
judges. In Taylor v. Simon {4 Myine & Craig, 141},
Lord Chancellor Cottenhamn said that a court of
equity has the power and it is its duty to—

¥ % % adapt its practice and course of
procedure, as far as possible, to the existing
state of society, and to apply its jurisdiction
to all thosc new cases, which, from the prog-
ress daily taking place in the affairs of men,
must continually arise, and not from too
strict an adherence to the forms and rules
established under wvery different circum-
stances, decline to administer justice aud to
enforce rights for which there is no other
remedy.

And in Chicago, Rock Island and Pacifie Ry. v.
Union Pacific Ry. (47 Fed. Rep., 15), Brewer, cir-
it judge, in reply to an argument that there was
no precedent for a decree for the specific per-
formance of a contract which was to run for 999
years, said, at page 261

% ] L]

I believe most thoronghly that
the Powers of & court of equity are as vast,
and s processes aud procedure as elastie,
as all the changing emergencies of increas-
gly complex business relations and the
protection of rights can demand. * * *
The powers and processes of a court of
equity are egnal to any and every emer-
geney. They are potent to protect the
hUmbl'est individual from the oppression of
the mightiest, corporation ; to-protect every
¢torporation from the destroying greed of
181670315 :
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the public; to stop state or nation from
spoliating or destroying private rights; to
gragp with strong hand every corporation
and compel it to perform its contracts of
gvery nature, and do justice to every
individual. |

1t i3 not open toédoubt, therefore, that the court
below, as a couvt of equity, had ample power to
_ decree the relief it did and in the form it did.

Tt has been sugg;\.sted that the decree of the eir-
cuit court is too broad, admitting the existence of
a combination in '?vio}ation_ of the Antfi-trust Act.
That ig, it is said tghat tho deeree ought not to have
enjoined the Securities Company from voting its
majority holdings of the stock of the two railways,
but that it ought ozily to “ have enjoined the North-
ern Seeurities Company from doing what would
have been (ac-cord{ing to the decision) a viclation
of the act, naimelyz', using its _contrbl or inflnence
in such a way as to suppress competition in so
much of the traflic of the two railways as was ear-
ried on between different States.”” It has already
been shown that the power to vote the majority
stock of the Great Northern and Northern Pacifie
companics was vested in the Securities Company
‘in pursuance of an illegal object, and that in en-
joining said company from voting such stock and
receiving dividends thereon the court simply en-
joined the use of the means by which, alone, the
illegal object could be accomplished. A further
answer to the contention, however, is that, under

t
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the rulings of this court (see supra, pp. 75-78),
the power to restrain commerce, when held by a
combination, is of itself a restraint, and in this
case the power to restrain 4s the Securities Com-
pany’s power to vote the majority of the stock of
the two interstate railways so as to elect officers
and directors who will obey its will. Therefore,
in enjoining the Securities Company from exer-
cising this voting power, the circuit court did no
more than to enjoin a restraint upon interstate
commerce,

IX.

THERE IS NO DEFECT OF PARTIES: ALL INTERESTS MATERI-
ALLY AFFECTED BY THE DECREE OF TUE CIRCUIT COURT
ARE REPRESEXTED BY THE PARTIES BEFORE THE COGRT.

The bill prayed, among other things, ‘‘ That the
individnal defendants named, and their associate
stockholders, and each and every stockholder of
either of said railway companies who has ex-
changed his stock therein for- the stock of the

Northern Securities Company, be each, respec-

tively, perpetnally enjoined from in any manner

holding, voting, or acting as the owner of any of
the stock of the Northern Securities Company,
issued in exchange for the stock of either of the
said railway ecompanies, unless autherized by this
court.” And it was contended that, inasmuch as
all the persons—over 1,300 in number—who ex-
changed stock of the two railway companies for
stock of the Securities Company were not made
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defendants, there was a defeet of necessary parties.
(Answer of Northern Securities Co., record, p. 49a.)

Now, this contentifon would have been untenable
even if this particular part of the relief prayed for
had been embodied. in the decree of the cirenit
court, because tho interests of the absent parties,
being of like chavacter as the interests of the par-
ties before the court, were represented by the lat-
ter, and therefore the case comes within the uni-
versally accepted rule of equity pleading, stated in
the following language by this court in the case of
Swmith et al. v. Swormstedt ef al., 16 Howard, 288,
302:

Where the ‘parties interested in the suit
are numeroug, their rights and liabilities are
s0 subject to change and fluctuation by death
or otherwise, . that it would uot be possible,
without verygreat imcounvenience, to make
all of them parties, and wounld oftentimes
prevent the prosecation of the suit to a hear-
ing. For convenience, therefore, and to
prevent a failure of justice, a court of equity
permits a portion of the parties in interest
to represent the entire body, and the decree
binds all of thexsn the same as if all were
before the comrt. The legal and equitable
rights and liabilities of all being before the
conrt by representation, and especially where
the subject-matter of the suit is common to
all, there can be very little danger but that

the interests of all will be properly pro-
tected and maintained.
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The case in hand illustrates the propriety
and fitness of the rule. There are some
fifteen hundred persons represented by the
complainants, and over double that number
by the defendants. It is manifest that to
require all the parties to be brought upon
the record, as is required in a suit at law,
would amount to a denial of justice. 'The
right might be defeated by objections to par-
ties, from the difficulty of ascertaining them,
from the changes constantly occurring by
death or otherwise.

Bat any question as to a defect of parties which
might have existed has been removed from the
case by the form of the decree entered by the cir-
enit court. That decree simply adjudges that the
parties defendant have entered into an unlawful
combination and eonspiracy in restraint of inter-
state commerce, and then proceeds to enjoin the
defendants, the Seecurities Company, the Great
Northern Railway, and the Northern Pacific Rail-
way, from doing the things which alone give life
and force to the combination. The decree thus
Operates only on the parties to the bill and materi-
ally affects only their interests. The defendant
torporations, the Securities Company, the Great
Northern Railway, and the Northern Pacific Rail-
way, stand for the interests of their respective
stockholders.  (Sanger v. Upton, 91 U. 8., 39;
Huwkins v. Gienn, 131 . S., 329; Minnesota v.
Northern Securitios Co.,184 U. 8., 199.)
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As a matter of fact, however, argument upon
the question, whether there is a defect of parties
in this case, is entirely unnecessary in view of the
decision of this court in the case of Minnesota v.
Northern Securitics Co., supra. In that case the
same interests were involved as are here, and in
substantially the same way ; and it was there held,
in effect, that all sdch interests would have been
represented if the Securities Company and the
Great Northern and Northern Pacific Railway
companies had all been parties to that snit, as they
are to this. :

In conclusion, it is respectfully submitted that
the decree of the circuit court should be affirmed.

Pamasper C. Knox,
Attorney - General.
W. A. Day,
Assistant to the Attorney-General.
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