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IN THE SLrrRE.'IE COURT OF TllE UXITED STATES. 
OCTOBER TERM, 1903. 

No. 277. 

NORTHERN SECURITIES CO)IPANY ET AL. 
v. 

THE UNITED ST ATES. 

APPEAL FROM THE CffiCUIT COURT OF 'l'HE UNITED STATES 
FOR THE DISTRICT OF MINNESOTA. 

OB.AL ARGUMENT OF THE ATTORNEY-GENERAL FOR 
THE UNITED STATES. 

This suit was instituted "to prevent and re
strain violations of the Act of Congress to 
protect tra~nd commerce against unlawful re

straints and monopolies" accomplished by defend
ants through a combination vesting the absolute 
control of two pa1·allel and competing inter-state 
railroads in the hands of the Northern Securities 
Company, an instrumentality created by defend
ants for that purpose. Specifically, the suit was 
instituted to determine whether the particular de-
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vice employed by <lefendauts to restrain and 

monopolize int, rstate commerce by merging the 

interests and 1ontrolling the operations of the 

Northern Paci c and Great Northern Railways, 
two parallel d co1npeting lines, will rrevail 

against a law eclaring all devices to that end 
illegal. 

The Government's attitude towards this case is 
one of grave oncern, based upon its conviction 
that a mischie ous evasion of the law has been 

attempted, as well as upon its especial interest in 
and relations o one of the properties affected; 

and in order that your Honors may understand 

the reasons for this concern, I shall undertake to 
pass in review before the court the principal facts 
connected. wit the organization and subsequent 

history of the f ortL.ern Pacific Company, its rela

tions to the G)f;~at Northern Railroad, and other 
facts out of w~ich the questions in this case arise, 

without comment thereon other than such as may 
be necessary to make prominent these relevant 
and significant ones: 

1st. That the Northern P acific Railroad was 
built under the: authority of the United States 

and in the main with capital furnished by the 

United States, and that the United States in
tended, and attached such a condition to its con-
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tribution, that the railroad should be a great 

independent national highway and specified that 

the object of its construction was " to promote the 

public interests." 
2d. That by different devices employed during 

the past ten years, the defendants, or some of them, 

have endeavored to destroy the independence of 
the Northern Pacific Company and bring it under 

the domination of the Great Northern Company. 

3d. That the Northern Securities Company is 

an instrumentality devised by defendants to acquire, 

hold, and exercise control over these two parallel 

and competing lines of railroad, to destroy compe

tition . between them, to create a monopoly of 
transportation in the section served by them, and 

t-0 defeat the condition attached by the United 

States to the franchise and land grants of the 
Northern Pacific Company. 

Upon these facts the Government proposes, 

1st. That the arrangement effected by defend

ants is a combination in restraint of inter-state 
commerce and is illegal under the first section of 
the Act of July 2, 1890. 

2d. 'rhat it constitutes a monopoly under the 
second section of that Act. 

3d. That the court has the power to prevent, 
restrain or 

1
otherwise prohibit it. 
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The Northern Pacific Railroad Co. was char

tered under the provisions of an .A.ct of Congress 

approved July r' 1864. 
By the first section of the Act it is provided 

that "the stockfi olders shall constitute said body 
politic and cor!lorate." The corporation was au
thorized to construct a railroad which by th~ 

eleventh section of the Act "Shall ho a post route 
and military road, subject to the use of the United 

States, for postal, military, naval, and all other 

government service." 

Section three says the grant of alternate sec

tions of land is "for the purpose of aiding in the 

construction of said railroad and telegraph line to 

the Pacific Coast, and to secure the safe and 

speedy transportation of the mails, troops, munitions 

of war, and pu~lic stores over the route of said line 
of railway", and section twenty provides "that 

the better to aecomplish the object of this act, 

nam_~ly, to probote the public interest and wel

fare by the construction of said railroad and tele
graph lin~, and keeping the same in working 
order, and to secure to the government at all times 

(but particularly in time of war) the use and 

benefits of the same for postal, military, and other 
purposes, Congress may • • • add to, alter, 

amend, or repeal this act." 
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Of a similar reservation of power over the 

charter of the Union Pacific Company, this court 

said, in United States vs Union Pacific Il,ailway 

Company (160 U. S., 1, 36): 

In this view, it must be held that by its 
reservation of authority to add to, alter, 
amend, or repeal the acts in question, when
ever it chose to do so, Congress • ~ l!f 

intended to keep within its control the entire 
subject of railroad and telegraphic communi
cation between the Missouri River and the 
Pacific Ocean, through the agency of cor
porations created by it, or that had accepted 
the bounty of the government. 

The charter of the Northern Pacific Company 
places the control, management, and operation of 

this railroad in its directors, who are to be elected 

by its stockholders and who are to manage it for 

the benefit of the corporation and the govern

ment; and in order that the stockholders, the 

directors, and the corporation may not escape the 

obligation to keep and operate this national enter

prise independently by its alienation in any way, 
it is provided by Section 1 O that no mortgage or 

lien of any kind shall be made upon the road 

without the consent of Congress. 

The relations of the new national road to the 
other railroads of the country are specifically pro-
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vided for in Section 5, wherein, after the most 
minute specification as to the character of the 
work upon the highway and its equipment, it is 

provided that lhe rails shall be of the best qual
ity and of Am rican make, that a uniform gauge 
shall be establis ied throughout the entire length of 
the work, ana ~hat any other railroad which shall 
be authorized tb be built by the United States or 
any State or 'ferritory shall have running con
nections with it upon fair and equitable terms. 

The charter of the Northern P acific Company 
(section 3) expressly authorizes that Company to 
consolidate with or absorb lines of any other rail

road company holding land grants from the gov-
. . 

ernment conflilting with those of the Northern 
Pacific Railroa~, but this power of consolidation 

does not exte~ beyond the cases specified. 
The gover , nent scheme, though simple, was 

complete in all its details, and to secure its execu
tion 12,800 acres of land to the mile of track 

were granted to the company in t~e States of 
Minnesota and Oregon. and 25,600 acres to the 
mile of track in the intermediate Territories. 

The re-organization committee of the Northern 
Pacific Company in 1895 reported to its stock 
and secm·ity holders (Record, page 164 7): " It is 
estimated that under the grant the company 1s 
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entitled to receive a.bout forty-three million 

acres." 
When the United StateR created the Northern 

Pacific Company and authorized it to construct :1 

railroad, and for that purpose endowed it with 
43,000,000 acres of the public domain, it was "to 
secure to the Govermnent at all times the use 

and benefits of the same for po~tal, military, and 

other purposes." It is therefore obvjous that the 
United States intended that the use and benefits 

of the road for Government purposes and service 

should be a use and benefit unhampered and free 

from the blighting influences of a combination 
whereby the control of the property would pass 

from the hands of those in whom it was lodged 

by the law to the hands of others whose greater 

interests might be subserved by the suppression 

of its development. 
In other words, Congress gave the people's 

land to the Northern Pacific Company, and to no 
other company, and the United States is directly 
interested in seeing to it that the Northern Pacific 

Company shall maintain an undiminished ability 
to render the service which was the consideration 

of the grant, unaffected by the domination of other 
interests. 
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I 
'l'IlE DEVICES E!f_PLOY1£D TO G.AIN CONTROL OF 

'!'Ill'.: KORTifEH~ PACIFIC RAIJ~UOAD. 

'l'he first attern t to gain control of the Northern 
Pacific , Compau came about in the following 
manner: 

The Northern Pacific Company being bank
rupt in 1895, the reat Northern Company entered 
into an agrceme°!t with tho holders of the bonds 
secured by the s6cond and third general mort
gages and the consolidated mortgage of the 
Northern Pacific Company, by the terms of which 
agreement these mortgages were to· be foreclosed 
and all the property and franchises of the N orthcrn 

Pacific Compau including its land grants, were 
to be bought in Hy its bondholders. 

The agreement further provided that the pur
chasing bondhold rs were to re-organize the fran
chises . and prop rty of the Northern Pacific 
Company, so o be purchased, and issue 
$100,000,000 o bonds, which were to he guar

anteed by the Great Northern Company, and 
$100,000,000 of st.ock, of which stock one-half 
part was to be transferred to the stockholders of 
the Great l\orthern Company or a trustee for 
their use. 

That is to say, the second and third general 
mortgage bondd and the consolidated mortgage 
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bonds were to be displaced bonds and for 
$100,000,000 issued instead; and for a guar
antee of these bonds, primarily payable by the 
Northern Pacific Company and secured by a 

mortgage on its franchises and property, the 
liability upon which guarantee was limited to 
$6,200,000 per year, the stockholders of the 
Great Northern Company were to take over one
half of the total capital, which, as this court said, 
gave the Great N orthcrn Company control of · 
the Northern Pacific Company.' I have often 
wondered why Petusall, a Great N orthcrn stock
holder, challenged this transaction. 

This Court held the arrangement invalid, be
cause, as the Court said (161 U.S., 672): 

We think the proposed arrangement is a 
plain violation of the acts of the t>tate Legis
lature * * * prohibiting railroad corporations 
!rom consolidating with, leasing or purchas
mg, or in any other way becoming the owner 
o_f, or cont.rolling any other railroad corpora
tion, or the stock, franchises or rights ofprop
~rty thereof, having a parallel or competing 
line. 

The Court also said (p. 677): 

T~e consolidation of these two great cor
pornt10ns will unavoidcdly result in giving 
to the defendant a monopoly of all traffic in 

.. 
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the Northern half of the State of Minnesota, 
as well as of all trans-continental traffic 
north of the line of the Union P acific, 
against whidh public regulations will be but 
a feeble pr~ection. . 

Thus ended t e first effor~ to gain control of 

the Northern Pa ific Company in the interests of 

the Great Northbrn Company, and to establish 

a monopoly of tr·msportation facilities in the 

northwest. 

Mr. Morgan 1jew of this attempt, sympathized 

with it, and assured Mr. Hill if he failed they could 

work the two railroads in harmony. (Record, 

p. 347.) 
Let us next sf e w bat steps were taken to get 

the Northern Pacific property in such situation as 
would enable lli. Morgan to make good his as· 

surance to Mr. ~11 that if he failed to acquire the 

Northern Pacifi~ ~ock in the manner just described 
they could work 'n harmony. 

The decision o this Court defeating Mr. Hill's 

attempt to secure .the Northern Pacific Company 

by the means described, was rendered March 30, 
1896. The case had been submitted to the court 
December 16, 1895. 

Three months after the case was submitted to 
the court and two weeks before its decision, a 
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plan was promulgated, addressed to the security 

holders of the Northern Pacific Company, which 

provided a means of securing the harmony so 

much to be desired in case · the law interfered 

with Mr. Hill's arrangement to exchange a care

fully limited measure of credit of his road for 

t'ne-half the stock of the other road. 

Under this plan and agreement the reorganiza

tion was effected, and a new company organized 

under the laws of \ Visconsin with power so to , . 
do: took over the property and franchises of the 
Northern Pacific Company. 

By the reorganization agreement J.P. ·Morgan 

& Co. were made "managers" of the reorganiza
tion. No creditor, stockholder, or bondholder was 

t-0 be entitled to any benefit under the reorganiza

tion who did not "sell, assign, and transfer to J . P. 

Morgan & Co., the managers, each and every 

share of st9ck, bond, security, or obligation, vest-

ing in the managers" "all the rights and powers 
of owners," in respect thereto. 

At this time the common and preferred stock 
of the Company were valueless. 

The annual fixed charges against the property 
were $10,905,690 and the averao-e net income of 

0 

the road applicable thereto for five years preced-

ing was but $7,801,645. (Record, p. 1645.) 
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The preferred tockholders under the plan gave 
up their valueless shares and paid $15.00 in cash 
per share for th new preferred stock, and the 
common stockh lders gave up their stock and 
paid $10.00 in ash per share for the new com
mon stock. (Re ord, p. 1650.) 

'l'hcse stocks eprcsented nothing but the con
trol of the prope 'ty, and by the tenns of the re
organization the were locked up in a voting 
trust for five yea ·s, J. P. Morgan being the head 
of the trust. ( cord, p. 1654.) 

This put Mo o-an in control of the Northern 
Pacific Railroad for five years and assured for 
that period the harmony he promised, in the 
event of Hill's ailure to get the stock of the 
Northern Pacifi Company under the scheme 
defeated by Pe sall. 

The public pu no value on the common stock 
beyond the new cash paid in, and Mr. Hill and 
Lord Mount Ste hen, a large stockholder of Great 
Northern stock and a coadjutor of ~Ir. Hill, imme
diately began to accummulate it. 

There was issued under the reorganization 
scheme seventy-five millions of preferred and 
eighty millions of common stock at par, and while 
both ·classes of stock were entitled to vote at cor
porate elections, while outstanding, there was a 



13 

provision that the prefened could be retired. 
This made the common stock the controlling 

issue. 
Of this common stock as early as February, 

1897, l\Ir. Hill and Lord ~fount Stephen had ac
quired 258,341 shares at $ 1 G.00 per share, or 
$25,834, 000 of par value, for $4, 13 3,456. 
(Record, p. 317.) Some idea of the commercial 
value of a monopoly of transportation to the par
ticipants may be had when it is considered that this 

stock, which cost $16 per share in 1897 was put 
into the Securities Co. in 1901 at $ 115 per ~hare, 

netting the owners $25,000,000 of profit. 

What is known as "harmony" now prevailed 
between the two roads and continued as such 
until 1901, when the two roads made a joint pur
chase of the Chicago, Burlington and Quincy 
Railroad. 

This partnership in the ownership of the Bur
lington was almost immediately followed by the 
merger of which the Government complains. 

I now ask your Honors' attention to-

THE BURLINGTON PURCllASE. 

Early in 1901 the Northern Pacific and Great 
Northern railway companies, for the purpose of 
promoting their joint interests, and, as the Gov-
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emment claims, in contemplation of ultimately 
placing the Northern Pacific and Great N orthem 

systems under a common control, united in the 
purchase of-the total capital stock of the Chicago, 

Burlington and Quincy Railroad Company. 
The Burlingto system was about 8,000 miles 

in length, and co nected the vast region between 
Chicago and St. Paul on the east, and Kansas 
City, Denver, Oh yenne, and Billings on the west, 
and prior to such purchase was gradually push
ing its rails northwesterly into the territory 
occupied by the purchasers, and westwardly 

toward the Pacific Ocean. It connected with the 
Great Northern at St. Paul, and with the North
em Pacific at St. Paul, Minnesota, and Billings, 
Montana, and wa~ in part parallel to and in com
petition with the Union Pacific Railway system. 

Some time during the year 1900 the control
ling financial interests of the Union Pacific Rail
road Company h~d endeavored in the open market 
to purchase a controlling interest in the stock of 
the Chicago, Burlington and Quincy Railroad 
Company and had failed. 

Shortly thereafter the dominating factors in the 
Northern Pacific and Great Northern Railway 

Companies met, and agreed that, acting ultimately 
for these two companies, they would, if it could 
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be brought about, purchase a controlling interest 
in the Burlington Company. Through negotia
tions with the directors of the Burlington Com
pany, they obtained a practical option on a 
majority of its stock at two hundred dollars for 
each one hundred dollar share, which was much 
in excess of its market value at that time. 

The Great Northern and Northern Pacific 
shareowners accepted this option in April, 1901, 
and to meet the payments require.d therefor, 
issued joint bonds of the Great Northern and 
Korthem Pacific Companies for two hundred 
millions of dollars, secured by pledge of the stock 
acquired. 

·About the tinie the general public was informed 
of the consummation of this purchase, one of the 
financial agents of the Union Pacific Railroad 
Company asked Mr. Hill, President of the Great 
Northern Railway Company, who had conducted 
the negotiations for the purchase of the Burling
ton system, to admit the Union Pacific interests 
to a share in that purchase. This request Mr. 
Hill refused, and the Union Pacific interests 
accepted this refusal as final. 

After the refusal to admit the Union Pacific to 
an interest in the Burlington property the con
trolling spirits of the Union Pacific system under-
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took to secure b ' purchase a controlling interest 

in the Xorthern P acific Company. 1'hey suc

ceeded in acqniri g considerably more than half 

of the Northern acific preferred and somewhat 

less than half o the N ortbern Pacific common 
stock. In all th~y acquired more than $78,000,-

000 out of s 1 1~5,000,000 total capital stock, 

divided into $7 5,poo,ooo preferred and $80,000,-

000 common, "Jich was more than half of the 

total capital. 'jhese stocks l.Jad equal voting 

privileges. 

The proposition which now confronted ~!organ 

and Hill was how to tuke the control of the 

Northern P ;:tcificl Railroad away from the people 
who owned it. 

They both a mit in their answers and testi-, 
mony that they uddenly realized in the spd ng of 
1901 that the p operty was owned by the Union 

P acific people. There is a note of boasting in 

both their answ rs in describing the strength of 

their adversa_ry's position. Morgan said that their 

holdings, referring to the Union P acific, consti

tuted an absolute majority of the total capital 

stock of the Northern P acific Company (Record, 

p. 342) and Hill's language is that they had a 

"clear majority of the entire capital stock." 
(Record, p. 53.) 
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~r .. u states he was "apprehensive·," illf. .ru.organ 
be was alarmed. 

He feared the owners of the "absolute majority 
of the total capital stock of the Northern Pacific 
Company" might have acquire<l their stock, as he 
puts it in his answer, "for the purpose of securing 
control of the direction of the Northern Pacific 
Company and thus managing it, not for what said 
firm (of J.P. Morgan & Co.) conceived to be the 
best interest of the company, but for some ulte
rior purpose of which said firm was not i:11formed." 
(Morgan's Answer, Record, p. 90a.) At this 
time :Morgan's holdings amounted to only about 
$6,000,000, and the combined holdings of Morgan, 
Hill, and their respective associates in the North
ern Pacific were only about $26,000,000 of a 
total of $155,000,000. They then by purchase 
and otherwise brought to their combination about 
$15,000,000 more common stock, which gave 
them a majority of the common shares. 

It was this struggle for the shares of the 
Northern Paci£c Railway that caused the extraor
dinary spectacle of the ninth of May, 1901, 
when the common stock of that company, which 
shortly before had been selling at par, on that day 
sold ou the stock excha.ngo at one thousand dol-

2 
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lars per share; and that carried in its train dis

aster to so many who had no relations whatever 

to either of the
1 

companies or any of the parties 

who were directly engaged in that struggle. 

In N ovembeL 1900, the voting trustees of the 

Northern Paci~c Company had declared that the 
time had arrive

1
a for the dissolution of the trust, 

and that the r9toration of the certificates of stock 

to the owners thereof should begin January 1, 

1901, when in ordinary course the share owners 

would elect the successors to the directors who had 
been appointed by the voting trust. · So that at the 

time of the struggle for control of the Northern 

Pacific property in the spring of 1901, the direct
ors then in 3JCtual possession of the property 

were those who had been appointed by Mr. 

Morgan and hi~ associate trustees. 

The action tf,at led up to the formation of the 
Northern Secj ities Company was now rapid and 
interesting. 

The results of the :May contest were that the 
Union Pacific interests had $78,000,000 of the 
preferred and common stock, which constituted a 

majority of the total capital of the company, and 

the Hill and Morgan alliance had $41,000,000 of 

the common stock of the Northern Pacific Railway 
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Company, and it was claimed by the fol'mer that 
theywould secure the control of the property at the 
annual election to be held in the autumn of 1901. 
To this the Hill~Morgan interests replied that there 
was a provision in the plan of reorganization 
which enabled the company on any first of Jan
uary until 1917 to retire the preferred stock, 
which when done would reduce the Union Pacific 
holdings to a minority interest in the common 
stock, and that the existing board of directors 
would take that action. To this it was in effect 
said that the existing board was the creation of 
Mr. Morgan and his associates, and was by reason 
of the dissolution of the voting trust a moribund 
board, aud would become extinct in October, 1901, 

when the Union Pacific interests having a major
ity of the stock w.ould elect a board that would 
rescind any action of that kind that ~Ir. Morgan's 
board of directors might take ; and tills would check
mate the Hill-Morgan plan, as, even under the pro
-vjsion for retiring the preferred stock its owners 
could not be required to accept the redemption of 
it before J anuary 1, 1902, and by that time the 
board elected by the shareowners would be in con
trol The Hill-Morgan alliance then made final 
reply that if necessary the annual election of direc
tors for 1901 would be postponed until after Jan-
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uary 1, 1902, when the preferred stock would be 
retired. 

This confiic4 produced the greatest consterna

tion and a stto. market panic resulted, and it was 
feared a fin ial and commercial panic would 

follow. 

The organi ation of a holding company had at 
this time been determined upon between Hill 

& Morgan, and, acting in its behalf, J.P. lrorgan 

& Co. entered into negotiations for the purchase 
of the Union Pacific holding of the Northern Pa
cific stock. Those negotiations resulted in the 
withdrawal of the Union Pacific opposition to the 
retirement of the Northern Pacific preferred stock, 
and the surrender to Morgan & Co. of its hold
ings of Nortiern Pacific stock, which had been 
held by Harriman and Pierce, tmstees. A part 
of the consid, ration therefor was the payment of 
$8,915,629 in cash and the acceptance by the 
Union Pacifi.J of the balance ($82,491,871) in 
the stock of the Northern Securities Company, to 
be organized. (Record, p. 65 7.) 

In this state of affairs a meeting was held at 
the office of Mr. Harriman, at which representa
tives of the controlling owners of the shares of 
the Great Northern, Northern Pacific, and Union 

Pacific Railway Companies were present, when 
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it was agreed that their contests should cease; 

that the existing board of directors should resign, 

and that Mr. Morgan should name a new board 

of directors for the Northern Pacific Company in 

which the theretofore conflicting interests should 

be represented, and a new and greater corpora
tion should be formed to take over the Great 

Northern and Northern Pacific Railway Com

panies and through them the Burlington Railway 
system, in which corporation the former conflict

ing interests should be repre~ented; and through 

this community of interests, harmony between the 

three great trans-continental lines of railway 
would be assured. 

A paper was prepared by these representatives 

which set out as much of the results of this con

ference as they deemed best to publish to the 

world, and it was by them sent to a newspaper 

called the "Wall Street Summary," and was pub

lished in the issue of that paper of June 1, 1901, 
and is as follows: 

It is officially announced that an under
stanfil!1g has been reached between the 
Northern Pacific and Union Pacific interests, 
under which the composition of the North
ern Pacific board will be left in the hands 
of J. P. Morgan. Certain names have 
already been suggested, not now to be made 
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public~ which will especin.lly be recognized 
as representative of the common intetests. 
It is asserted that complete and permanent 
harmony will result under the plan adopted 
between q,ll interests involved. (llecord, p. 
341.} I 

Mr. Morga1 defined "community of interest" 

to mean that there was to be no more fighting 

of each other by the various interests involved. 
And again: 

The community of interests is that principle 
that a certain 1mmber of men who own 
property can do what they like with it. 
(Record, p. 343.) 

Pursuant to the ~<>Teement reached by the con
ferees, Mr. Morgan named a new board of direct

ors for the Northern Pacific Railway Company, 

composed of representatives of the Union Pacific, 
Northern Pa ific and Great Northern Railway 
interests, whi!h board was unanimously elected; 

the Union Pacific holdings in Northern Pacific 

being voted for them. That board then voted 
to retire the preferred stock, the means for which 

was to be raised by issuing bonds of the Northern 

Pacific Couipany convertible at the will of the 

owner into common stock of that company; but 
subscriptions to i:mch bonds were to be limited to 
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owners of the then existing common stock of the 
Northern Pacific Company. 

Shortly thereaJter the Northern Securities Com
pany was organized by ~fr. nm and his associates 
for the purpose of taking over the control of both 
the Great Northern and Northern Pacific Com
panies through the transfer to it of their capital 
stock, respectively. Of its capital stock of 
$400,000,000, but $30,000 was to be paid in 
cash. The remainder, represented in its unassess
able shares, was to be exchanged for Northern 

Pacific stock on the basis of $115 of Northern 
Securities stock for each share of Northern Pacific 
stock, and $180 Securities stock for each share of 
Great N ortherri stock. 

The capital stock of the Securities Company 
when all was issued was just sufficient to take 
over, at the exchange valuation stated, the entire 
capital stock of the two railway companies, which 
was $122,000,000 in excess of their par value. 

The former individual stockholders of the rail
road companies were thus eliminated and the 
Northern Securities Company was substituted. 
The individual shareholders of the Northern Pa
cific Railway Company were no longer to draw 

their dividends from the earnings of that com
pany; and the individual shareowners in the 
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Great Northern Railway Company were no 

longer to draw heir dividends from the earnings 
of that company, but instead, both were to draw 

their dividends from the earnings of both syste.ms. 

The former Northern Pacific shareowners by this 
combination bebame as deeply interested in the 

Great Northern a.nd its economies and earning 

power as they formerly had been in those of its 

rival, the Northern Pacific Railway. 
I n this manner share-owners of each railway 

became jointly interested in both . railways, and 

the earnings of both were pooled for the benefit 

of the former shareowners of each; and there was 
vested in the Securities Company the selection of 
the directors and managing officers of each rail

way and the power and duty to do all "acts or 

things designed to protect, prescrYe, improve, or 
enhance the value of the" stock of such railway 

companies. or the stocks of the two railroads, 

the Securities Company h ad received, when the 

testimony was taken in this case, $95,000,000 of 
the $125,000,000 of Great Northern stock, and 
$151,000,000 of the total of $155,000,000 of 
the N ortbem Pacific stock. 

I have detailed somewhat at lenoth the facts 
0 

out of which the Northern Securities Company 

was evolved. They clearly csmhlish that it is an 
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instrumentality created to control the Northern 

Pacific and Great N orthem railroads, and through 

their ownership of the Burlington to control that 

road likewise. It is also an instrumentality 
devised to carry out an arrangement between 

these properties and the Union Pacific Uompany, 

which held the majority of the stock issue of the 

Korthern Pacific Company, by which the Union 

Pacific surrendered its potential ability to control 
and operate the N ortbern Pacific as a competitor 

to the Great Northern. 
It is therefore a combination in restraint of 

commerce among the States, and was intended so 

to be, and with or without a proven intention it is 

illegal, as by virtue of the corn binati~n it is g uilty 

of the mischief which the law is designed to pre

Yent, namely, it brings transportation and trade 
throughout a vast section of country under the 

controlling influence of a single body and 

destroys any possible udvantages the public 
might have through any competition between 
the two lines. 

Let us determine first what this arranrrement 
• 0 

IS, as a fact. 

What end does it in fact accomplish i 
Is that end violative of the law or has the 
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ingenuity of the defendants devised a scheme 

which is a success ul evasion of the lawi 

WHAT A S A FACT IIAS DEEX DONE. 

The majority o ' the stockholders of two cor
porations have pu their stock into the hands of a 

third person and ave Laken fr01n that third per

son its certificate designating their respective 

interests in the eposited stock. They have 
merely exchanged an interest in one company for 
an interest in two.

1 
By this arrang;ment two competing interstate 

railroads have been brought into such relations 

that their independence as competitive factors in 
. I • d d mterstate commerce is estroye . 

By this arrang bent the legal incident of con

trol which the la wisely vested in the holders of 
a majority of the stock of the Northern Pacific 

Company is now odged in a. trustee who likewise 
controls its greate t competitor. 

The real mischief accomplished by this ar
rangement has been to bring transportation and 

trade throughout a vast section of country under 

the controlling influence of a single body. 

The thing that has been done was declared 
illegal when brought about by the methods pur

sued in the Joint Traffic and Trans-Missouri cases. 
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The Trans-nlissouri and Joint Traffic cases were 

cases of contracts or agreements between inde

pendent and competing lines of railroad for the 
regulation of traffic charges. The government 

charged that these agreements restrained inter
state commerce, and this court sustained that 

contention. 
The court heard the cn.ses patiently, and the 

arguments thrice presented by the raihoads failed 
to disturb the court's conclusions that the contracts 
or agreements in question violated the law. 

The exigencies of the cases rendered necessary 
a complete interpretation of the statute. The 

power of Congress to enact the law, the applica
tion of the law to common carriers, and specific
ally its application to contracts or agreements 
regulating rates, were all denied. Dark forebod
ings of resultant commercial disaster, should the 

government's contention prevail. were solemnly 
and forcefully impressed upon the court by gen
tlemen of eminent personal and professional 
standing. These considerations invited and se

cured patient and full consideration of the cases 
and exhaustive analysis and interpretation of the 
statute in the judgment. 

After making it perfectly clear that· the court 
was not to be dissuaded from giving effect by its 
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judgment to a pub ·c policy declared by a consti

tutional statute, th court stated what that public 

policy is and whe ein it was infringed by the 
challenged agree ents. 'l,his exposition of the 

law is now the Go' ernment's reliance, as it should 
have been the efendants admonition. The 

court's decision w not followed by disaster, but 

by years of abund( nt prosperity, undisturbed un

til new devices were put into operation to accom

plish again the de~ruction of competition and to 
thwart the wise po~icy of the law. It is not the 

observance of the law or its enforcement that 
creates panics or distress. It is willful violations 

of its wholesome !provisions, or defiance of the 
laws of economic ealth. It is not my intention 

to reargue any oft e propositions settled by those 
cases, but to do at I can to show their ap
plication to the fac s of this case. 

The great questi ns settled by the court in the 
Trans-Missouri and Joint Traffic cases are these: 

F irst. That to shut out the operation of the 
general law of competition between competing 
interstate raifroads is to restrain interstate com
merce. 

Second. Tliat to bring the operations of two 

or more competing interstate railroads unde1· 
the control of a single body shuts out the opera-
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tion of the general law of competition and consti
tutes a restraint upon interstate commerce. 

Third. That Congress is competent to f 01·bid 
any agreement or combination among companies 
competing for interstate comnie1·ce which retrains 
commerce among the states by shutting out the 
operation of the general law of competition. 

Fourth. T hat in 01·der to maintain a suit the 
government is not obliged to show an intent to 
restrain commerce, if su,ch rest1·aint is the natit,ral 
and necessary efj'ect of the m·rangement. 

It would seem, therefore, that the government's 
case c~n be put in this sentence: I s there a com
bination-does it restrain commerce among the 
Statesi 

The J oint Traffic and Trans-Missouri cases dealt 
with traffic 3.oOTeements or contrn,cts. The law 
not only inhibits all contracts, but all combina
tions in restraint of interstate trade. 

There is a difference between a contract and a 
combination for such a purpose. A. contract de
pends for its cohesion upon the will of the parties. 
True, its breach may be compensated by damages, 
or in case of decree for specific performance, by 
punishment for failure tO perform; yet in the encl 
it is a matter of personal volition with the parties 
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whether or not the abide by the terms of their 

contracts. 
A combination pon the other hand is usually 

an arrangement w ereby the power to defeat the 

purpose for which lthe combination is formed is 
withdrn,wn from th constituent units. 

The language of the law is "combination _in the 

fom1 of trust or otherwise,-'' that is, combinations in 
any other form. Cdmbinations in the form of trusts 

were well understbod at the time of the enact
ment of this law. They were invariably formed 

by transferring the stocks or property of the con
stitutent units to a holding trustee, whose will was 

thus dominantly enthroned over the whole; and 
against the stocks r property so transferred, the 

holding trustee is ed certificates to the trans-

of the whole. T · form of combination was 
evolved from the perience that a "gentlemen's 

agreement" t-0 coil/trol competition works better 
wheJJ. the collateral is up. 

Any combination that has these features is a 
combination in the form of trust and is specifically 
invalidated by the statute . 

.Mr. Noyes, in his work on Intercorporate 
Relations (sec. 310), describes a combination of 
this type in the following language: 
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In pursuance of an ag~·eeme11t betu:een 
persons interested i.n ·c~mpeting_ c01poratwns, 
a holdinff corporation is orgamzcd nuder the 

«::> • • • 
Jaws of a State permitting- I ts corpora tors to 
acquire and hold the stock of other corpora
tions, with a capital stock at least equal to 
the aggregate capital of the several corpora
tions. This corporation issues its own shares, 
upon an agreed bai;;is, in exchange for the 
shares of the several corporations, provided 
that it obtain at least a majority of the shares 
of each corporation. All the corporations 
continue in existence and the subsidiary 
companies are controlled by the holding cor
pora~on, which derives its income from the 
dividends paid by them. In organizing this 
f orm of corporate combination the dealings 
are entirely between the holding corporation 
and the stockholders of several companies. 

The validity of this form of combination has 
been passed upon by many courts. The language 
of the Supreme Court of Illinois in Harding 
vs . .American Glucose Company, (182 I llinois, 
551, 615), concisely expre.sses the principle run
ning through them all. 

It is there stated that: 

It makes no difference, whether the com
bi~ation is effected through the instrumen
tality of trustees .and trust certificates, or 
whet~er it is effected by creating a new cor
poration and conveying to it all the property 
of the competing corporations. The test i,s, 
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whether the iecessary consequence of the 
combination · the· controlling of p1·ices, or 
limiting of pr duction, or suppressing of com
petition, in s ch a icay as thereby to create 
a rnonopoly. 

The essential id ,a c1f a cornbinati0n in the form 

of trust, it will bl seen, is that it is a holding 
company whose p sition is similar to that of a 

trustee holding t~ legal title to properties, the 
equitable interest in which belongs to others. . 

The Northern Securities Company is a com

bination in the rdrm of trust as just described. 

It is such a holding company. It is so described by 

the men who ar responsible for its existence. 

The an:swers and t e testimony of Messrs. Uorgan 
and Hill, Kenne y, Steele, and Clough make 
this clear and cert in. 

Let me quote om the record what these gen
tlemen say. 

And while I re d from their testimony, I ask 
the court to note not only the form of this com

bination, but what power over the two railroad 
systems these gentlemen understood that the 
Securities Company was to hn.ve. 

]'irst, from the testimony of Mr. Morgan: 

Q. By whom was the matter (i. e., the 
organization of a holding company) first 
brought to your attention l 



33 

A. I think it was rather in my own mind, 
as far as the Northern Pacific was concerned. 

Q. Well, as far as the Great Northern was 
concerned, when was that first suggested i 

A. I had heard it discussed for a year or 
two. 

Q. Had you talked with Mr. Hill gen
e'T'ally about it? 
· A. I talked to him on that subject. 

Q. And that was a separate holding com
pany for the Great Northern i 

A. Yes, sir. 
Q. And then you had it in your own mind 

to ha.ve a holding company for the Northern 
Pacifici 

A. • • • My idea was first to go to 
some trust company to take the N orthem 
Pacific stock and hold it. 

Q. That is, to hold control 1 
A. Hold control of the stock. Just sur

render it to them and take their receipt. 
(Record, pp. 3 44, 345.) 

Q. ·what was the result of your talk with 
Mr. Hilli 

A. The 1·esidt of it was that we decided 
that the J.lorthern Pacific-so far as I was 
concerned as a stoclcholder in the Northe?·n 
Pacific-· I u:ould put my stoclc in p1·ovided 
that he would take everybody else's into this 
thing that he had proposed to arrange for 
the Great Northern. 

Q. That is the Northern Securities Oom
pany i 

A. Yes. 
3 
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Q. That is, provided he would go in him
self i 

A. Yes, f course. V\7 ell, I didn't care 
whether he went in or not. We had a 
majority wiqhout him. I u.:anted a maJ01·ity 
of the Nort~e-rn Pacific stock in that secu1'i
ties compa1 y. I di<ln't care who went in, 
provided th re was enough there to protect 
the Northern Pacific. (Record, pp. 34 7, 348.) 

Your honors ,ill observe that throughout this . 
case the word "p otect," as used by the witnesses, 
means to protect their control. 

• • • 
Q. Why was it agreed to put the stock 

of both of these companies in one holding 
C-Ompanyi I 

A. It se med to me the better way of 
putting it. 

Q. But" hyi . 
A. Why, on the face of it, it did not 

make any d~fference to me. · 
Q. Why I put the stocks of both of these 

companies into one holding companyi 
A. In the first place, this holding com

pany was simply a qu~tion of custodian, 
because it had no other alliances. 

Q. Can you tell me what special penefits 
accrued froµi putting them both in one com
pany i 

A. Because it seemed to me the best 
remedy. The company is so large. For 
instance, supposing I had gone to the United 
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States Trust Company and they had issued 
to me some securities for the Northern Pa
cific. (The persons who put their stock in 
a holding company would desire to have 
something for it-trust certificates or other 
securities.) Supposing '"e had put our se
curities in the United States Trust Company, 
and they had given me something or other. 
They have 2,000,000 of stock. Somebody 
could get hold of that and do what they 
liked with it. I wanted to put it in a com
pany with capital large enough that nobody 
could ever buy it, and that is the only one I 
know of. It is the only investment or trust 
company that I knew of of that kind where 
the stock was large enough so that in all 
human probability I felt that if it was not safe 
there it was not safe anywhere. (Record, 
pp. 355, 356.) 

NOTE.-What did Mr. :Morgan say was the 
reason he did not use the United States. Trust 
Company~ It was because whoever got control 
of it, got control of the stocks which it held. 
Why is it he made the capital ~f the Securities 
Company so largei To prevent a change of 
control of the railroads that would follow a chano-e 

0 

of ownership in the majority of the holding com
pany. 

Mr. Charles Steele, a member of the finn of 
J.P. Morgan & Co. also said upon this subject: 



36 

Upon ~· Morgan's return from Europe, 
about mid-rummer of 1901, the question of 
transferring the N ortbern Pacific stock to 
the N ortheri Securities Company was dis
cussed. ~{ie question of forming some sort 
of a lwldin(J corporation to hold the No1·th
ern Pacific lstock, which we had bouglit and 
which was held by our friends at that time, 
was discussed about then (Record, pp. 289-
290). 

Not only was a holding company agreed upon 

but its control o~ both railroads was provided ~or. 

The answer o J. P. Morgan et al. states that 

(Record, p. 91a): 

For some years the defendant Hill and 
others who were interested in the Great 
Northern Company, but not including these 
defendants, had in contemplation the forma
tion of a corporation for the purpose of pur
chasing t}1e1r separate intercs~s in that co~
pany, wuh the general obJect · that said 
interests should be held together and the 
policy and course of business of the Great 
Northern Company should be continuous in 
developing the company's system and the 
territory served by it, and not subject to 
radical change and possible inconsistency 
from time to time. In or about .August, 
1901, as this plan u;as approaching matu
rity, said parties for similar reasons deter
mined that they would also sell to the new 
company, when formed, their interests in the 
Northern Pacific Company, which were con-
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siderable in amount, and that the capital of 
the new company should be made sufficiently 
large to enable it to purchase all shares of 
the Great Northern and Northern Pacific 
Companies which the holders might desire 
to sell and any other shares which the new 
company might deem it advisable to acquire. 

• • * Thereupon and therefore, with 
the view and for the purpose of protecting 
the N orthem Pacific Company and the hold
ers of its common stock against the possible 
control of the direction of said company in 
an adverse interest, these defendants deter
mined and al,so advised their friends to sell 
thefr Northern Pacific stoclc to the new com
pany. 

Mr. Morgan says: 

I heard in Aix, w htre I was, ·about the 
1st of April or 1st of May, 1901, that the 
Union Pacific interests lrnd acquired control of 
theNorthern Pacific. (Record, p. 337.) And 
when I got this news I felt that something must 
have happened; somebody must have sold. 
I knew where certain stocko were and I fig
ured it up. So I made up my mind that it 
would be desirable to buy lfi0,000 shares of 
stock, which we proceeded to do, and with 
that I ~'"EW we had a majority of the com
mon stock, and I knew THAT ACTUALLY 
GA VE us THE CONTROL and they couldn't 
talce the minority and have it sacrificed to 
the Union Pacifw 'interests. (Record, p. 3 38.) 

Every share of that stock I bought in the 
market. (Record, p. 338.) 
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Q. Did Mr. Bill act with you i 
A. He generally did. 
Q. In t~at matter i 
A. Certainly; that is to say, his interests 

ere the same as ours. (Record, p. 340.) 

The answer of James J. Hill et al. shows that 
(Record, p. 64a}: · 

To protebt the interests of the shareholders 
of the Northern Pacific Company, J. P. 
l\Iorgan & Co. made additional purchases of 
N orthem Pacific common stock, which, with 
the holdings in said stock of Mr. Hill and 
other Great Northern shareholders who had 
discussed with him the plan of forming a 
holding company, constituted about forty
two million dollars ($42,000,000), being a 
majority of the common stock. In view of 
the injury apprehended to both companies, 
and to their shareholders, and the better to 
support their interests in the future, the Great 
Northern shareholders holding Northern Pa
cific shares deemed it advisable that the 
(projected) holding company should have 
power to p irchase not only their o·wn Great 
Northern aDd Northern Pacific shn,res, hut 
also the shares of such other Great Northern 
and Northern Pacific shareholders as nught 
wish to sell their stock to said holding 
company. 

Mr. Hill testified, 

B etween Jlay 7 and May 9, J.P. Mo1·
gan & Co. asked me if myself and ftiends 
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would !told our stock and not sell out. I 
told them we would, and they went into the 
rµ,arket and bought some $15,000,000 or 
816,000,000. 

Before 11iyself and friends would agree to 
hold our Nort!te1·n Pacific we had the prom
ise of Jforgan & Go. that the prefm·1·ed stock 
would be retired. (Record, p. 65.) 

Mr. Hill adds, that on the 9th of ~fay 
there was a good-sized panic. I think Mor
gan & Co. bought the stock on Saturday or 
Monday prior to that time. (Record, ~-pp. 
47-48.) 

By the morning of Jfay 9, myself and 
f1iends and Morgan and his associates held 
between 841,000,000 and $42,000,000. 
By my associates I mean those who are 
interested with me in Great Northern matters, 
or those who were interested with me in the 
purchase of a large block of the N orthem 
Pacific which I bought from the reorganiza
tion committee. (Record, p. 48.) 

Subsequent to May 9, 1901, I under
stood that Kuhn, Loeb & Co., represent
ing the Union Pacific interests, held about 
$41,000,000 of the prefelTed and about 
$37 ,000,000 of the common stock. (Record, 
p. 49.) 
. Thel'e was a meeting of those represent
ing the Union P acific, and myself and Mr. 
Bacon and Jf r. Steele. The Union Pacific 
people claimed that they had the control by 
the .ownership of a majority of all the stock, 
while Mr. B acon and Jlr. Steele insisted 
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that they held, as long as myself and f riends 
held our sf ock, a majority of the common 
stock, whioli would control the. property. 
(Record, p. 50.) 

I think, after consulting with two or three 
of the shareholders, I fixed tho rate upon 
which eac:O, the Northern Pacific and the 
Great Northern, would be taken or pur
chased by the holding company when such 
holding company was organized. (Record, 
p. 86.) 

The value of the Northern P acific com
mon was feed u:ith reference to the value of 
the property taken as a whole, its capacity 
to eal'"n money, its land grant, the situation 
in the couniry, and so on. The same thing 
was true of the G1·eat Northern. (Record, 
p. 89.) . 

~fr. Morgan testified as follows: 

Q. When did the idea of putting the 
(control) or both these roads in one place 
come up; 1.fter your return 1 

(And rememl:>er it is the putting of control of 
competing roads in one place that is the mischief 
t.he law was designed to remedy). 

A. I suggested to Mr. Hill "why not." 
I think I did, at any rate. If it was not, it 
may have been by l\fr. Steele. Whether I 
did it or J. P. Morgan & Co., I think we 
are responsible for having made that sug
gestion. (Record, p. 345.) 
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I deem it unnecessary to quote the testimony 
of the other witnesses to the same effect. 

The testimony shows conclusively, I think, that 
as a matter of fact and law the thing which these 
gentlemen did was to create a combination in the 
form of trust, the form specifically prohibited by 
the act of Congress, if it restrained interstate com
merce; and also that the Northern Securities Com
pany was formed for the purpose of taking over 
the control of the Great Northern and K orthem 
Pacific Railroads, and actually took over that con
trol, and with that control absolute power over 
both roads, the thing wh~ch your Honors have said 
constitutes such restraint under circumstances sub
stantially the same as those of this case. 

While the purpose of an act is ordinarily deter
mined by its effect and operation, in this case the 
. purpose is clearly avowed by tho defendants to 
have been the control of these .t.wo properties. 

I have shown by the testimony of Messrs. Hill 
and Morgan that their purpose and intent during 
the period of the formation of the Securities Com
pany was to get into its bands enough of the 
stocks of the two roads to Dontrol them. Now 
let me read to you what Mr. Hill says in his 
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answer of the effect of the consummation of their 
plans. (Record, p. 67 a.) 

The Secu ·ities Company, as now existing, 
became and lis necessary as a defensive meas
ure against rttempts of rival interests to gain 
control of t~e direction of one or both of the 
defendant railway companies. 

That is, by the Securities Company having 
control of both, no one else can control cjthcr or 
both. 

Morgan's idea was that when they got together 
they would be big enough to be safe. That is, 
safe and unassailable in their control of both roads. 

The men who know the purpose of the organi
zation of the Nprthcrn Securities Company, the 

history of the e'°'ents that preceded and led up to 
its formation and the purposes designed to be 
accomplished, are J ames J. Hill and J. P. Mor
gan, and I have told the court their story in their 
own language. 

I have endeavored to show that in f orrn their 
combination belongs to the class specifically pro
hibited by the law-that it is a combination in 
the form of trust. -

But the law likewise prohibits combinations 
otherwise formed. That is to say, the law dis
tinctly and plainly provides that its policy shall 
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never be defeated by the exercise of any ingenuity 
in the devising of forms. The object of the law 
once clearly determined, all difficulty ceases if it is 
established that that object is defeated through 
contracts, combinations in the form of trust or 
otherwise, or by conspiracies. 

To deny that the Northern Securities Com
pany is a combination in the fom1 of tn1st is to 
deny what seems clear to a demonstration. 

To deny it is a combination at all is to challenge 
common intelligence. 

To deny that it restrains commerce by shutting 
out the natural law of competition is to deny the 
authority of this court. 

I have endeavored thus far to show what this 
combination is as a fact. 

TIIE END ACCOl\IPLISIIED. 

I shall now invite your consideration to the end 
that the Securities Company accomplishes. 

The device resorted to in this case, if sustained, 
defeats the policy of the law, as it accomplishes 
all and more in the way of effectual destruction 
of competition than was accomplished in the. 
Trans-Missouri and Joint Traffic cases. 

It should be noted how much more complete 
and absolute the control of the Securities Com-
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pany is over the~e roads than the control vested 

in the managers of the Trans-:Missouri and Joint 

Traffic cases. 
The one secures permanent, absolute control and 

power to ad.mini ter every feature of management 
and operation of the properties, while the others 

were but temporary arrangements which related 

to the single feature of rates, and depended for 

their duration u on the will of the parties. 
Because it includes more, it can not be less 

lawless. 

Because the arrangement is incorporated does 

not change its essential character, as you can not 

make wrong right by incorporating it. No State 
can construct a creature and endow it with im

munity to defy the supreme law of the land. 

If the Joint rfyaffic pool had been incorporated, 
would the decision of the court have been dif-

ferentl I 
Suppose you incorporate a company to fix 

rates on all lines, or 

Suppose you were to incorporate a company to 
control all the railroad companies of the United 
States 1 

What difference in law would there be between 
the two in their effect upon competition 1 None! 

The fixing of rates is an incident of control and 
. . 
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it is wholly immaterial in its effect upon com
merce whether the power to fix rates depends 
upon the control of the roads by a combination 
effected through the holding of their stock, or 
depends upon the delegation of power for that 
purpose by the railroad companies. 

In the Trans-Missouri case the railroads dele
gated the power to fix rates, and agreed to be 
bound by them when fixed. 

The court in the Joint 'I'raffic case demon
strates the relative unimportance of the binding 
force of the contract, as such, compared with the 

power exfoting in the combination, by its mere 
existence, effectually to prevent competition 
between the different roads. 

lo the present combination the power over the 
two railroads is complete and requires no agree
ment between them to make it effectiv·e. The 
Securities· Company, the custodian of the power, 
absolutely dominates the whole situation. 

There is more reason for strikincr do~ a com-o 

bination by whlch perpetual power is established 
over competition than for strikincr down a cono 
tract to control competition which may be ter-
minated at the will of the parties. 

In this case the power to fix rates is established 
by the formation of a combination possessing that 
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and all other p1wers over the action of the two 
roads, and with ower to enforce its will upon the 
properties in res ect to all of their relations to the 
public, without t e necessity of any contract upon 
the subject. 

Surely, a co bination which controls all the 
acts, operations, and policies of competing rail
roads is more oonoxious to the spirit and reason 
of the law than ~ contract under which control is 
limited to a single function. 

While it is ttue that the Trans-Missouri and 
Joint Traffic cases had to do with agreements for 
the establishment of rates, yet the CO'urt met the 

full situation an! said that Congress in regard to 
interstate comm rce and in the course of regulating 
it in the case f railroad corporations has the 
power to say th1t no contract or combination shall 
be legal which shall restrain trade and commerce 
by shutting out /the operation of the general law 
of competition. 

The prohibition of the act extends to combina
tions as well as to contracts. The Trans-Missouri 
and J oint Traffic cases were cases of contracts 
which shut out the operation of the genetal law 
of oomp~tition. This is a combination which 
accomplishes the same result. 

It is the arrangement, whatever it may be, 
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vesting control, however the control may be 
exercised, which is illegal, if that a1T:mgement 
restrains interstate commerce. 

You may call it a 1nerger, a combination, a 

pool, a conspiracy. a consolidation, a contract, a 
securities company, or what you like. The thing 
it accomplishes is not varied by a variation in 
name or manner of bringing it about. 

Congress meant that the government should 
have the right to prevent the exercise of the 
power to restrain interstate commerce by prevent
ing its acquisition through contracts, combina
tions, conspiracies, or monopolies; and it is the 
contracts, combinations, and conspiracies by which 
the restraint is brought about that the ac~ declares 
illegal. 

The great object of Congress was to declare a 
policy against which no arrangement could stand 
by which the parties fully equip themselves with 
the power to defeat its purpose. 

TilE , rOWER TO SUPP itESS COMP ETITIOX IIAS 

IlEE...~ EXERCI SED. 

It hll.'i been suggested that though this a1'range
ment vests the power in the Northern Securiti~ 
Company to suppress competition between these 
two raifroads, the law is not violated until that 
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power is exercisf1. Of course, all know this 

court has determined otherwise. 

In the case of )the United States v The Joint 
Traffic .Associati n, the court said ( l 71 U S ... 

. 570): 

We do not think, when the grantees of 
this public I franchise are competing rail
roads seekirtg the business of transportation 
of men and goods from one State to another, 
that ordinary freedom of contract in the use 
and management of their property requires 
the right to combine as one consolidated 
and powerful organization for the purpose 
of stifling competition among themselves, 
and of thus keeping their rates and charges 
higher than they might ~ otherwise be 
under the~aws of competition. And this 
is so, even though the rates provided for in 
the agree ent may for the time being be 
not more_ ~~an are reasonable. TnEY MAY 
EASILY i D AT Ai.."IT TIME BE INCREASED. 

So again, in fears all v. The Great Northern 
Co. (161 U.S., 676) the court said: 

Whether the consolidation of competing 
lines will necessarily result in the increase 
of rates, or whether such consolidation has 
generally resulted in a detriment to the public, 
is beside the question. 

" 1hether it has that effect or not, it cer
tainly puts it in the power of the consolidated 
corporation to give it that effect ; in short, 
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puts the public at the 1nercy of the corpo1·a
tion. 

And in The Trans-Missouri case (166 U. S., 
341): The question of intent, said the court, with 
which the act was done, even when charged in 
the bill, is immaterial, and need not be shown 
by the Government, if the necessary consequences 
of the act is to restrain commerce. To stifle com
petition i,s of itself to restrain commerce. 

Take the act as a wholo, and it clearly appears 
that it was never intended to cast upon the Gov
ernment the almost impossible burden of fo1lowing 
the countless ramifications of railroad operations, 
oo discover if, under a combination which unifies 
the interests of two parallel and competing rail
roads, and thereby empowers it to impose all man
ner of restraints upon commerce. such restraints 
are being manifested by particular acts. 

The second section of the act creating the offense 
of monopolizing or attempting to monopolize 
interstate commerce says nothing about the of
fense depending upon the fact of actual restraint 
of commerce following from the monopolization. 
From this it can be fairly inferred Congress 
assumed that to monopolize interstate commerce 
was to restrain it, just as your Honors have said, 

4 ' 
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"to stifle competition is of itself to restrain com

merce. " 
I therefore state the rule to be, as laid do\\11 

by this court in the Trans-Missouri Case, the 

Joint Traffic Case, and the Addyston Pipe Gase, 
that where the necessary effect of a combination 

~s to give the combination the power to restrain 
interstate commerce, that combination is a viola
tion of the Anti-h ust Act, regardless of the inten

tion with which the combination was formed. 

Counsel have denied that this is the rule laid 

down in those cases. They say that the agree

ments in the T'rans-Missouri Case and the Joint 
Traffic Ca.se were, on their faces, agreements 
which accomplished an actual restraint of trade. 

But this is con~~ry to the fact. The agreement 
in the Joint Tr~{ftc Oa.se at least, certainly did not, 
on its face, loolt to the actual restraint of trade 
or commerce by raising transportation charges or 

suppressing competition between the railroads 

which were parties to it or otherwise. On the 
contrary, the agreement provided that the . rates 
to be charged should be those already on file 

with the Interstate Commerce Commission and 

~hich had received at least the tacit approval of 
the Commission as to their reasonableness; and, 
furthermore, it was stipulated that the Traffic 
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Association should co-operate with the Commis
sion in the enforcement of the laws. Moreover-· 
and this is a very significant point-the agree
ment left each road free to depart from the 
schedule of rates and enter into active compe
tition with any or all of the other members of 
the association if it chose to do so. It is very 
clear, therefore, that the agreement in the Joint 
Traffic Case did not stipulate for the doing of any 
acts that would actually restrain trade or com
merce by shutting out competition or otherwise. 
This court, however, held the association to be 
illegal under the Anti-trust Act because it had 

the power to suppress competition and thereby 
restrain trade, even if it did not on its face pre
vent competition. (See pages 563 and 571 of 
the report.) 

But let us meet the defendants on their own 
ground, and accept, arguendo, the proposition that 

in its application to this case, that actual sup
pression of competition must be shown. The 
Government claims the power has been exercised 
and competition between these two railroads has 
been destroyed. 

Morgan and Hill had the power to suppress 
competition between these two roads when they 
held the control of the majority of the stock of 
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the two roads. They executed that power and 

actually suppr ssed and destroyed competition 

between them the mo1nent they parted "·ith the 

legal title to t ir segregated holdings and vested 

it in the North rn Securities Company, with the 
power in that company, as its charter specifies, 
"to exercise l the rights of ownership, includ

ing the right to vote thereon." 

This actuaify destroyed competition between 
the two roads. 

, To be compr tition there must be competitors 
in different interests. 

Any a.ct wqich eliminates the competitors or 

unifies the intJrests destroys competition. 
There is no competition where the net results 

f ti
. I • 

o opera on go mto a common purse. 
. There maii be rivalry between the different 

departments dr agencies as to which will con

tribute the ~bst to the common fund or as to 
~hich is the bost economically administered or 

?perated, but so long as all are interested in the 
operations of each by sharing a fixed proportion 

of a common fund, unaffected by the proportion 

contn1mted by each, there is no competition. 

A stockholder of the Northern Pacific Com
pany who surrendered 1,000 shares of his stock 
and took shares of the Northern Securities Com-
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puny in lieu thereof, gets no less dividend upon 
his shares if every ton of freight is moved over 
the Great Northern Lines, and the stockholder of 
the Great Northern Road gets no more under 
similar 6ircumstanccs. 

Neither does it make any d{fferenco to the 
Northern Securities Company. What it loses out 
of its right hand it accmnulates with its left. No 
one is foolish enough to contend that if two con

cerns agree to pool their earnings in the hands of 
a third person and divide them upon a fixed basis 
having no relation to the results of their respective 
operations, thn.t they are ·Competing. 

Such arrangements have been determined by 
the courts over and over again to be ipso facto 

destructive of competition. 
The object of business is gain, and when the 

gains of competitive entell·prises are combined and 
arbitrarily divided, competition is destroyed. 

The arrangement defeated by Pearsall was but 
the transfer of the cont1·ol of a railroad to its 
competitor through the ownership of its stock, 
and this court said "the effect of this arrangement 
would be to practically consolidate the two sys
~ms, to operate 9,000 miles of railway under a 
smgle management; and to destroy any possible 

advantages the public might have t!J,rough a com-
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petitio-n betwe the two lines." Domination and 

competition do not coexist. 

It is said by the court in the Joint Traffic case, 

"It is the combination of these large and power

ful corporation, , covering vast sections of territory 

a.nd influencin~ trade throughout the whole extent 

thereof, and acting as one body in all the matters 

over which thJ combination extends, that consti

tutes the alleged evjl." (171 U. S., 571.) 

If a combination is formed for the purpose of 

control and has control, it is idle to say it is not 

exercising con rol. It is exercising control at all 

times. It may be exercising it beneficently, nev
ertheless what/ it is . doing it is doing because it 

wills to do it Jnd has the power to do it. ThiE 
court has said if the combination gives the power 

to suppress cm pe~ition: it is ob.noxious to.the law. 

l\iiy contentf on m this case is, that this .sort of 

a combinatioy does suppress competition and 

restrain commerce the instant it is completed, for 

the reasons which I have undertaken to state. 

Upon the question of the power of a majorHy 

holding and its effect upon a railroad property 

when in a competitor's h ands, the Government 

and defendants seem to agree. I t remained for 

Mr. Hill, in the hands of his attorney, Mr. Young, 

to develop the full scope of such a situation. 
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Let me read l\1r. Young's question and Mr. 

Hill's answer (Record, p. 7 42): 

Q. You have been questioned as to what 
effect or what injury the acquisition of the 
Northern Pacific stock by interests hostile to 
the Great Northern or hostile to the develop
ment of this N orthwcstern country, would 
have on the Great Northern Company. 
Now, I want to ask you what effect would 
such an aDquisition of the majority or of the 
control of the Northern Pacific by a corpora
tion which had greater interests in other 
directions than it had in developing the 
country traversed by the N orthe111 Pacific, 
and making that property valuable-what 
effect would that have on the minority 
stockholders of that company, including 
yourself-on their property, their stock 1 

A. The value of the property would be 
destroyed. Its growth would be restricted. 
It would be controlled in the interests of 
another property or body for the reason that 
it would be restricted or might be restricted 
so as not to interfere with the growth of the 
other property. 

What more striking and concise statement could · 

be made showing the nature of the power that 
goes with the control. 

Restraint of commerce docs not mean alone the 
fixing of rates, whether they be high or low. 
That is probably the least harmful of. the many 
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evils that flow from a combination of competing 
lines. I t means also getting the commerce which 

was conducted y many into the hands of the 

few. In this c se it means combining the rail

road facilities of a section into one control. 
In this case it ime:ms that the 8,600 miles of the 

Burlington syste'n.1, the 5,400 miles of the Great 

Northern sy!;tem and the 5,500 miles of the 

Northern PacifiJ system now constitute the 19,500 

miles of the No -thern Securities system, being in 
round numbers one-tenth of all the railroad track
age of the United States. · 

It means that forever the normal workings of 
the law of cofupetition in the Northwest are 
checked by the dead hand. That the extension 

and expansion of railroad facilities no longer 

depends upon he legitimate demand therefor, 
growing out of the necessities of increasing com

merce by whi~h they are naturally governed, 

but depends upon the "'ill of the master, who 
dominates the whole situation. It means that 

new lines can be brought into existence to m~et 

new needs only if the combination wills it so, or 

as the result of suc~essful effort against the fear

ful odds of intrenched monopoly. 
It means, in the language of Mr. Hill, restric

tion of the growth of one property in the interest 
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of another; the subordination of the interests of 

one section to advance the interests of another 

section. 
These are some and a very few of the reasons 

for the American policy of free and unrestrained 

competition in the business of transportation de

clared in the statutes of Congress and the consti

tution~ or laws of almost every State, and these 

are the tirings which this combination in fact 
accomplishes. 

DEFEXDANTS lIA VE MONOPOLIZE D A PART 01!' 
INTERSTATE COMMERCE. 

The Government contonds that not only have 

defendants violated the first section of the act of 

~uly 2, 1890, by combining in restraint of inter
state commerce, but that they have violated the 

second section of the law by attempting to 

monopolize and by monopolizing a part of inter
state commerce. 

· It is undesirable to review again the facts of 
the case for the purpose of sustaining this propo

sition. The combination created, as I have 

described, constitutes the monopoly. The 

monopoly is a monopoly in the hands of the 

Securities Company of the means of transporta-
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tion formerly conducted competitively by the 
Great Northern and Northern Pacific roads. 

The scheme of the so-called Anti-trust law is 
apparently this: By its first section "every con
tract, combinat~on, or conspiracy in restraint of 
trade or comm~rce among the several States is 
hereby declared to be illegal." The thing de
clared by the act to be illegal is the contract, 
combination, or conspiracy. Now contracts, 
combinations, and conspiracies are the results of 
joint action. It is necessary that two or more 
persons should be parties to them. The law 
plainly says in the first section that combinations 
in restraint of commerce o.mong the States are 
"hereby declared to be illegal," and this without 
regard to whether the restraint is reasonable or 
unreasonable. So that to make out a case under 
the first sectioni of the act all_ that it is necessary 
to establish is that there is a contract, combina
tion, or conspiracy and that it effects the prohibited 
restraint. 

Under the second section of the act the offense 
is monopolizing or attempting to monopolize any 
part of the trade or commerce among the several 
States, and every person is forbidden so to do, -
whether by his individual act or by combination 
or conspiracy with other persons. 
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Whether the acts of defendants, which consti
tute a violation of the first section of the law, come 
also within the prohibition of the second section, 
depends upon the meaning of the words "monopo
lize" or ''attempt to monopolize" in their applica
tion to the facts of this case; that is, it depends 
npon a determination of what constitutes "monop
olizing" interstate transportation. 

While authority upon this subject is abundant, 
I shall content myself now with but one refer
ence, and that is to the case decided by this court, 
which involved the consideration of the legal effect 
of the unification of these same railroads through 
the control by the Great Northern road of the stock 
of the Northern Pacific road. 

The court in that case said: 

The consolidation of these two great cor
porations will unavoidably result in giving to 
the defendant a monopoly of all traffic in the 
northe1n half of the State of :Minnesota, as 
well as of all transcontinental traffic north of 
the line of the Union Pacific, against which 
~ublic regulations will be but feeble protec
tion. The acts of the Minnesota legislature 
of 1874 and 1881 undoubtedly reflected the 
general sentiment of the public, that their 
best security is in competition. (161 U. S., 
677.) 

Monopolizing, o~ attempting to monopolize in-
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terstate transportation, ichich is interstate com

merce, is getting i r attempting to get under single 
control the bushless of interstate transportation 
which had been c rried on competitively by differ
ent companies. 

It is well to ·ecall, in connection with this 
argument of defe dants, Yiz: that the Government 
is powerless to i 1terfere with their combination 
until it is able to show some concrete act of re
straint, that at another time defendants have 
earnestly pressed the point that the Government 
has come into co11rt too late to secure relief under 

the act, because iis petition should have been filed 
before the combibation was actually effected. 

How could it 11ave been possible for the Govern-

ment then to ha e shown that which defendants 
in this connecti n assert to be essential to its 
case, that the co bination was actually restrain
ing tradei Sure~y these positions are inconsisten~ 
as the combination could not actually be doing 
anything until after it was brought into existence. 

I have endeavored thus far to show to your 
Honors that as a fact this merger is a com~ination 
in the form of trust, or otherwise. 

That the end it accomplishes is to bring under 
one control the N orthem P acific and Great 
N orthem railroads in such a way as to destroy 
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competition bet·ween them and to create a monop
oly of transportation in the section served by them. 

That this end was the deliberate purpose of the 
parties defendant who conceived and carried out 
the combination. 

That such a combination is in restraint of trade, 
as your Honors have repeatedly decided, and there
fore violates the act of Congress. 

To all of this defendants make vigorous objec
tion, much of which is wholly irrelevant. 

I hardly think it necessary to call the court's 
attention to the fact that all the counsel who 
opened for the appellants said about the Anti
trust Act being essentially a criminal statute, and 
all that he said about the object of the Securities 
Company being to promote, enlarge, and build up 
commerce, and to protect it from destruction by 
its enemies, was said by himself and others, mu
tatis mutandis, in the J oint Traffic Case, where 
the fallacy or irrelevancy of the argument was so 
clearly exposed by this court that it is a little sur
prising it should now be repeated. 

I shall not deny the fact of a tendency to com· 
bination throughout the land nor discuss its 
economic value. 

I presume that fact accounts for the existence 
of laws designed to regulate the tendency along 
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the lines of its ~anifestation, where necessary to 
·protect the righ and interests of the people. 

I have not t e slightest doubt about it, how
ever, that this articular manifestation of that 
tendency has n economic merit. It is bad 
enough to brin the entire railroad facilities of 
an important sec ion of the country under monop
olistic control, ut when to the power to fix 

charges for tra portation you add the creation 
of scores of ~ons of fiat stock upon which 
those charges are expected to pay dividends, you 
impose an unjustifiable burden upon the people 
and exact too high a price for a successful evasion 
of the law. 

While it may· be true that the recapitalization of 
these companies! was based upon existing market 
va.lues for the~Jtock, yet existing market values 
rested at that tf e upon total forgetfulness of the 
fact that the pr1gress of material prosperity is not 

, continuous, and hat those values were lifted upon 
the wings of an optimism that ha<l converted into 
stock and stock values all the prosperity in sight, 
as well as all hopes and expectations of many 
future years. 

This thing was done when men who have been 
regarded as wise men and safe men lost their hold 
upon their judgment and failed to withstand the 
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temptation to gather for their instant personal 
advantage the fruits which, conserved, would have 
lasted many years and benefited many people. . 

It is not to considerations such as these, how
ever, that I shall address myself, but to such 
objections by defendants to the Government's case 
~ will be considered by the court. 

These, so far as they have not been covered 
by what I have said, may be fairly said to come 
under these heads: 

First. Assuming there has been a_combination 
to obtain the control of these two railroads and 
that it has the control and is exercising the con
trol, the effect upon interstate commerce is only 
remote and indirect and it is only direct restraint 
that is prohibited by the law. 

Second. The Great N orthem and Northern 
Pacific shares held by the Securities Company 
were acquired in the ordinary course of business, 
and there is nothing unlawful in one corporation 
investing in the st~cks of other corporations when 
it is authorized to do so by the law of its creation. 

Third. While admitting that the act of 1890 
applies to combinations in the business of trans
portation, that is, the business done by railroads, 
it i~ contended that it can not be construed to 
apply to the railroads themselves, that is, the 
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instrumentaliti~s of transportation, and that if so 

constrned, it is an invasion of rights reserved to 

the States. 

TilE DOCTRL°" · OF DIRECT ..i\XJ> T)DlEDIATE EF
FECT"{;!' s Do"'TEUST.\.TE co:UMERCE. 

It is argued that it is only such contracts and 
combinations ~s directly and immediately affect 

interstate com.illerce that are declared illegal by 
the statute. 

This is true, but the X orthern Securities ar
rangement operates dfrectly upon commerce, be

cause its certain effect is to control e\ery act, 

policy and operation of two gigantic systems of 
railroads by which commerce is caITied on. 

"Transporting commodities is commerce, and 

if from one*tate to or through another it is 
interstate co erce." ( United States vs. Freight 
Association, 66 U. S., 325.) 

Now here does it appear by suggestion even, 

that the purpose of organizing the Northern 

Securities Company was other than to secure the 

control of these two roads. 

The case of United States vs. Knight, contains 

nothing that the government need distinguish or 

explain in this case. • 

There the combination was of the instrumen· 
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talitics of production, and production is not com

merce. 
Here, the combination is of tho instrumentalities 

of transportation, and transportation is commerce. 
There, the restraint upon commerce was indi

rect, because it only operated upon commerce 
through its effect upon production, i. e., by 
monopolizing production it restrained production, 
and that, in its turn, had an indirect effect upon 
commerce. 

But here, it being a monopoly of instrumen
talities of commerce. the effect upon commerce is 
direct, immediate, and necessary. 

A monopoly of manufacturing in that case was 
held not to violate the law, because the business 
of manufactt~ring is not commerce. 

A monopoly of railroads, however, does violate 
the law because the business of railroads is co~
merce. 

"Railroads are the instrumentalities of com
merce and their business is commerce." 

The character of the business carried on by the 
use of the instrumentalities affected by the com
bination is the test as to whether the effect is 
direct or indirect. 

It was not held in the Knight caso that the 
5 
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States or individuals have the legal right to affect 

interstate commerce directly or indirectly. It can 

not be succe~ifully contended that a State may 
control or aut, orize others to control in a certain 

way what Copgress is given previous power to 
control and h¥ legislated to control "in a different 

way, whether lthe States proceed directly or indi
rectly. The notion that the law is content to be 

defeated if indirectly defeated is a new one, 

which this court had no thought of sanctioning in 

the Knight case. It is a restraint upon commerce 
that the law prohibits, and the Knight case de

cided that a restraint upon production, under the 
facts of that case, as presented by the pleadings 

and proofs, did not violate the law, because its 
effect upon commerce was indirect or remote. 

The subje~t to which the act of 1890 relates 

is interstate _lommcrce, a subject under the ex

clusive contrrl of Congress. The thing pro

hibited is combinations in restraint thereof, and if 
interstate commerce is restrained and is restrained 

by a combination, it is immaterial who are the 

parties to the combination, or how directly or in
directly the agencies they employ are connected 

with the subject. If the thing that is restrained 
is interstate commerce, the law is violated. 

'Vhut possible difference docs it make whether 
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the restraint is brought about by the action of the 
officers of the two railroads, as in the Tr~ns
:Missonri and J oint Traffic cases, or by their 
stockholdersi The effect upon commerce is the 
same, and it is commerce that the lu.w protects. 

TIIE CLAIM TIIAT 'l'IIE COJ\IUIN.ATION IS MERELY 
AN INVESTOR. 

It is also argued that the Northern Securi
ties Company is simply an investor; that the 
transactions complained of by the Government 
are simply sales of shares of stock which the 
vendors had the right to sell and the Securities 
Company the right to purchase; and that to con
demn such sales of property as illegal would 
violate the right of private contract. But the 
argument that the Securities Company is a mere 
investor, and that it was never intended that it 
should take any active part in controlling the 
policies of the Great Northern and Northern 
Pacific railways by virtue of its ownership of a 
majority of their shares, is defeated by the evi
dence furnished by the defendants themselves. 
~early every excerpt I have made from the plead
mgs and the testimony contains evidence that the 
object of those who planned and accomplished 
the organization of the Securities Company was 
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to control thb Great Northern and Northern 
Pacific railwabrs. The evidence is overwhelm. 
ing that the I alleged sales and purchases of 
stock here in ~uestion were made in concert, in 
combination. J Now, it is well settled that, because 
a person has t e right to purchase stock in the ordi
nary course Jr business, it does not follow that 
stockholders of two or more competing corpora
tions can combine among themselves and with 
such person, natural or artificial, to sell him or it 
their stock a~d induce others to do the same, so 
as to center the controlling stock interests of the 
several corporations iu a single head, in violation 
of statutes a0 ainst combinations, consolidations, 
and monopoli s. I have collected the authorities 
on t~ point 'n my brief and will refer to but one 
of them now. In the case of Penna. R . R. Co. 
v. Com. (7 tl. Rep., 373), it is said: 

Durij g the argument coun~el invoked the 
aid of tThc undoubted general principle that 
the ownership of shares of stock, :is of 
other property, canies with it the legal 
right to sell, and contended that the 
owners of the shares of the South Pennsyl
vania Railroad Company could not legally be 
r~straine~ from so doing, and that an injunc; 
t1on agamst the purchaser would have this 
effect. We do not think the principle ap
plies to this case. We are not called upon 
to express any opinion as to the right of indi-
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vidual shareholders to sell their several shares 
bona fide in the open market. This, so far 
as they are concerned, is an intended sale in 

b. . * • • com mat1on. 
And the sale was consequently enjoined. 
I do not deny the very spirited contention that 

the construction we put upon the law in question 
interferes with the power of people to do what 
they will with their property. 

That was the very object of the law, and it 
was certainly contemplated that the rights of pur
chase, sale, and contract would be controlled, so 
far as necessary, to prevent those rights from be
ing exercised to defeat the law. 

I can not imagine a combination coming into 
existence without more or less redistribution of 
property between individuals through purchases, 
sales, or contract.s. Combinations are never be
stowed upon us ready made. 

THE ALLEGED rnv ASION OF STATE RIGIITS. 

Coming to defendants' next proposition, 
Does legislation by Congress for the protec
tion ,of commerce, which affects or recrulates the 
. 0 

instrumentalities of commerce incorporated by 
the States, infringe upoI). the authority of the 
State~i 

The act of 1890 is an exercise of the power 
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granted to Cor gress to regulate commerce (Cham
pion v. Ames 188 U. S., 321), and the term 

"commerce," used in that grant, embraces the 

instrumentalit ·es by which cornmerce is carried on. 
ln Railro d Co. v. Fuller (17 Wall., 560, 

568), Mr. Ju tice Swayne defined commerce in 

these words : 

Com erce is traffic, but it is much more. 
I t embraces also transportation by land and 
water, apd all the means and appliances 
necessari

1
1y employed in carrying it on. 

And in TVelton v. Missouri (91 U.S., 275, 280) 
Mr. Justice Field stated the rule as follows: 

Oom°lerce is a term of the largest im
port. It comprehends intercourse for the 
purpose~ of trade in any and all its forms, 
including the transportation, purchase, sale, 
and exc· ange of commodities between the 
citizens of our country and the citizens or 
subjects of other countries, and between the 
citizens of different States. The pow-er to 
regulate it embraces all the inst?'uments by 
which such commerce may be conducted. 
So far as some of these instruments are con
cerned, and some subjects which are local in 
their operation, it h as been held that the 
States may provide regulations until Con
gress acts with reference to them; but where 
the subject to which the power applies is 
national in its character, or of such a nature 
as to admit of uniformity of regulation, the 
power is exclusive of all State authority. 
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It is thus seen that "commerce," as that term 
has been construed by the court, embraces the 
instrumentulities employed in currying it on-em
bmccs railroad corporations as one class of such 
instrumentalities; and this being so it necessarily 
follows that the prohibitions in the Anti-trust Act 
against combinations and monopolies in restraint 
of interstate commerce include combinations and 
monopolies of the instrumentalities of interstate 
commerce-include combinations and monopolies 
of railroad corporations. 

When it comes to legislating for the protection 
of commerce, there is no difference between the 
power of the Federal Government over the instru
mentalities of interstate commerce and its power 
over the persons engaged therein. 

There is no difference between its power over 
persons and corporations engaged therein in favor 
of the corporations. 

As the power extends to citizens of the United 
Stat.es and of the several States, so it extends to 
corporations of the United States, the several 
States, and foreign countries. The power covers 
the subject and all things by which the subject is 
affected . 

. It can never be a question as to whether par
ties to a combination in restraint of trade are in-
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dividuals or corporations; it is ~ways a question 

as to the nature, effect, and operation of the com

bination. 

Of course a State has certain powers over 
the instrumen ~alities of commerce which it cre

ates, as it has over. the individuals by whom com

merce is condt cted. But a State hB:s no power 
OV'er either instrumentalities or individuals that 

can be interposed between them and the obliga

tions imposed by a Federal statute regulating in
terstate co1llIIlerce. 

Where the subject is national in its character 

the Federal power is exclusive of the State power. 
(Welton vs. Missouri, 91 U. S., 280.) 

Congress has power to regulate commerce among 

the States, an1 when in the exercise of that power 
it becomes necessary to legislate respecting the 
instrumentalities of ·commerce, it may do so, 

irrespective of the question a.s to how or by what 

authority those instrumentalities were created. 

And if regulation of the control of these instru
mentalities is essential to prevent the subversion 

of a policy of Congress it may regulate that 
control. 

The power to regulate commerce among the 
several States includes the power to prevent 
restraint upon such commerce. 
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To restrain commerce is to regulate it. 
Therefore any law of any State which restrains 

, interstate commerce is invalid; and any contract 
between individuals or corporations, or any combi
nation in any form which restrains such commerce 
is invalid. 

The supreme power extends to the whole 
subject. 

Under this plenary power Congress has super
vised interstate commerce from the granting of 
franchises to engage therein, to the most minute 
directions as to its operation. For this purpose 
it "possesses all powers which existed in the States 
before the adoption of the National Constitution, 
and which have always existed in the Parliament 
of England.'' (In re Debs, 158 U. S., 586; 
Gilman v. Philadelphia~ 3 Wall., 725.) 

ALL STATE Ll<~GISLATION IS SUBJECT TO THIS 

PARAMOUNT AUTilORITY. 

A State ha8 a right to tax the occupations of 
people within its borders, and particularly the 
occupations of its own people. A State has a 
right to tax bills of lading and other com
mercial paper used in carrying on business within 
the State. A State has a right to tax the gross 
receipts of a telegraph company, received from 
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business done mthiri the State; and so a State 

has a right to charter corporations and give them 
such powers as it may see fit. But this court 

has held that J State cannot tax the occupation 
of an importer; that it cannot tax a bill of lading 

of an export s~ipment of gold; and that it cannot 
tax the gross receipts upon business done within 

the State of a trlegraph company, without except
ing from the taOC the receipts from messages going 
to or coming from other States. The State's 

right to give powers to corporations is no more 

clear and unquestioned than its general rights and 

powers of taxation in the three other instances 

mentioned. But it cannot, in giving powers to 
corporations, i~eddle with, or empower corpora

tions to meddle with, the freedom of interstate 

commerce. And to say that it cannot is no more 

to deny its right to form and empower corpora

tions, than its powers to regulate occupations, tax 
commercial paper, and tax the gross receipts of 

telegraph companies were denied by this court in 
the other cases. 

In Philadelphia Steamship Oo. v. Pennsyl
vania (122 U. S. 326, 345) this court said: 

The . corporate franchises, the property, 
the business, the income of corporations 
created by a state may undoubtedly be taxed 
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by the state; but in imposing such taxes care 
should be taken not to interfere with or 
hamper, directly or by indirection, interstate 
or foreign commerce, or any other matter 
exclusively within the jurisdiction of the 
Federal Government. This is a principle 
so often announced by the courts, and 
especially by this court, that it may be 
received as an axiom of our constitutional 
jurisprudence. 

In Crutcher v. Kentucky (14 1 U.S. 47, 61, 62) 

this court said: 

The character of police regulation, claimed 
for the requirements of the statute in ques
tion, is certainly not such as to give them a 
controlling force over the regulations of inter
state commerce which may have been ex
pressly or impliedly adopted by Congress, or 
such as to exempt them from nullity when 
repugnant to the exc1usive power given to 
Congress in relation to that commerce. This 
is abundantly shown by the decisions to 
which we have already referred, which are 
clear to the effect that neither licenses nor 
indirect taxation of any kind, nor any system 
of State regulation, can be imposed upon in
terstate any more than upon foreign com
merce; and that all acts of legislation pro
ducing any such result are, to that extent, 
unconstitutional and void. 

The question in this case is not whether Con
gress can regulate and has regulated State corpo-
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rations or the ownership of their capital stock. 

The question s, can the owners of such capital 
stock regulate nterstate commerce 7 

It is settled law that interstate commerce can 

not be regula ed by State constitutions, nor by 
State legi')latu ·es existing under State constitu

tions, nor by c rporations created by State legisla

tures acting t .-ough their directors, as attempted 
I 

in the Trans-Missouri and Joint Traffic cases. 
Whence co1bes such power, then, to stockhold

ers, if the sources of all their rights and powers 

are impotent to defeat the 1aw of Congress7 

It is certain y not an incident to the ownership 

of capital stoc · of a State corporation that it is 
licensed to de a ln.w to which all the sources of 

its being must bow. 

The Unite States is not undertaking in this 

case to deprivt the owners of railroad shares of 
any rights inc dent to their ownership under any 
law of any S te. What is denied here is the 

right of stockholders of competing railroads to 
combine their holdings in such a way as to center 

controlling stock interests in the two roads in a 

single person or coterie of persons, thereby effect
ing a restraint upon commerce in violation not 
only of tire exp·ress prohibition ot the Federal 
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Anti-t111st Act, but of the policy of the States 
creating the corporations as well. 

But put the proposition as it is put by appel
lants: Can Congress regulate the ownership of 
interstate railroads under its power to regulate 
commerce among the States, and has it done so by 
this act of 1890~ 

.Most certainly, yes. Congress can regulate 
anything and everything in the sense that it can 
prohibit and prevent its use in a way that will 
defeat a law that Congress may constitutionally 
enact. For this purpose, the supreme power 
operates upon everything, upon every one. 

No device of State or individual creation can 
be interposed as a shield between the Federal 
authority and those who attempt to subvert it. 
No rules of law which govern the relations 
which individuals have created inter sese, or 
which have been assumed between themselves 
and a State, are to be considered in an issue be
tween them and the United States to defeat the 
ends of a constitutional la.w. The Federal power 
would not be supreme if the operation of its 
laws could be defeated, emban-assecl, or impeded 
by any means whatsoever. 

For the purpose of showing that the act of 
1890 is unconstitutional, it has been suggested 
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that if the Northern Securities Company effected 

a virtual consolidation of the Northern Pacific and 
Great Northern railroads, it infringed the author

ity of the Sta~es, as the control over the consolida
tion of railroad companies is exclusively a State 

power and fulction. 
Curiously e1;10ugh, in the case of the State of 

:Minnesota against the Northern Securities Com
pany, where the State charged that the merger 

effected a consolidation of the two railroads and 

therefore viola ed the statutes of the State prohib

iting consolidations effected in any way, the de

fendants succeeded in sa,tisfying the circuit court 

that such a. contention was erroneous. 

It appears I to me, however, that it is not 
necessary for the purposes of this case to main

tain .. either th t this arrangement was or was not 
a consolidation of these t";\·o railroads. The Gov

ernment's confention is, that a combination was 
effected between the stockholders of the Great 

N" orthern and K orthern Pacific railroads through 
the. instrumentality of the Northern Securities 

Company, which combination restrains interstate 

commerce by destroying the operation of the gen
eral law of competition between these two roads 

by bringing transportation and trade through

out a Yust section of country under the con-
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trollinO' influence of a single body. I f it were 
l::> 

necessary to meet the question in this case, I 
should not hesitate to state that in my opinion it 
is not material whether the arrangement effects a 

consolidation or not. If the anangement accom
plishes that which the law prohibits, through the 
means which the law prohibits, it is certainly 
within the prohibition of the law, and if this 'Were 

a consolidation under State authority ~STEAD of 
being a combination which effects that which 
defie~ the law of every foot of land which these 
railroads occupy, I should not hesitate to say 
that it violated the Federal statute, if it accom
plished a restraint upon interstate commerce. 
To hold otherwise would be to read into the law 
a proviso to the effect that the act should not 
apply when the combination took the form of 
a railroad consolidation under authority of State 
legislation. 

In the License Cases, 5 How., 600, Mr. Justice 
Catron, speaking for the court upon the subject · 
of the relations between State and Federal power, 
says: 

And here is the limit between the sov
ereign power of the State and the Federal 
power. That is to say, that which does not 
belong to commerce is within the jurisdiction 
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of the police power of the State; and that 
which does belong to commerce is within 
the jurisdiction of the United States. 

Do not rai roads belong to commerce i Your 

Honors have said they are the instrumentalities 
of commerce; that their business is commerce, 
and that the power to regulate commerce includes 
the power to regulate its instrumentalities. 

The States have no more power to bring about 
a consolidation of the highways of interstate trans

portation, which restrains interstate commerce, 

than they have to define what shall be the subjects 

of interstate commerce. Of an undertaking to do 
the latter, t ·s court said (In re Rah1·er, 140 

u. s., 558): 

If thi be the true construction of the con
stitutional provision, then the paramount 
power of Congress to regulate commerce is 
subject to a very material limitation; for it' 
takes fr~m Congress, and leaves with the 
States, t1:i.e power to determine the com
modities, or articles of property, which are 
the subjects of lawful commerce. Congress 
may regulate, but the States determine what 
shall or shall not be regulated. Upon this 
theory, the power to reITTilatc commerce, 
instead of being paramount over the subje.ct, 
would become subordinate to the State police 
power; for it is obvious that the power to 
determine the articles 'Which rna.y be the sub-
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jects of commerce, ~nd .th~s to circumscribe 
its scope and operation, 1s, m eftect, the con
trolling one. 

What effect can be given to the decision of this 
court that the power to regulate commerce in
cludes the power "to prescribe the conditions 
nnderwhich commerce shall be conducted," if the 
power to govern the fundamental condition of free 
and uninterrupted intercourse between the States 
rests exclusively with the States~ If it is possible 
oo bring about under State authority the unifica
tion of all of the railroad interests of the United 
States, then it is within the power of the States 
and not of Congress "to prescribe the conditions 
under which commerce shall be conducted." 

The act of 1866 authorizes every railroad com
pany in the United States to connect with roads 
of other States and to carry passeng,,ers and prop
erty from State to State. That is, continuous 
lines may be formed throughout the length and 
breadth of the land over which persons and goods 
may be continuously transported, without power 
in the States to prevent or burden the transpor
tation. Thus a condition is prescribed by Con
gress under which interstate commerce may be 
conducted. 

6 
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The act of ~890 provides for another condition, 

to-wit: a condition of freedom from restraint, a 

condition w heie the normal laws of competition 

have full swa , which it is beyond the power of 

States or indi iduals to defeat. 

We are not dealing here with a consolidation of 

railron.ds unde State authority. 

We are de ling with a combination that re

strains interst te commerce, and I again quote the 

decision of this court, that " so far as the combi

nation operatJs upon and restrains interstate com

merce, Congr~ss has power to legislate and to 
prohibit." (;J"oint T?·affic Case, 171 U. S., 571.) 

TllE TIIEORY F SEP.A.RATE CORPORATE E :XTITY. 

N otwiths ding Messrs. Morgan's and Hill's ad

missions tbu.t the Securities Company was a mere 

device, a cre! ture to carry out their plans of con

trol over thes properties, it is now solemnlyargu~d 

that it is a ubstantive thing with rights and a 

status of its own unaffected by the illegality of 

the purpose it was called into being tO accomplish; 

and unaffected by the fact that the thing chal

lenged in this case is the thing that the Securi

ties Company was created to do, and which it did 

in blind obedience to the will of the individuals 

who are the beneficiaries of its acts. 
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This is a gross perversion of a useful fiction 
adopted for the convenience of persons doing 
a lawful business in a lawful way. This is the 
entity theory of corporate rights pushed to an 
untenable point. No question is involved here as 
to corporate dealings with third persons and the 
rights and obligations incident thereto, nor as to 
corporate obligations incurred in the course of the 
performance of a legitimate corporate function in 
a usual way. The thing challenged is the cor
poration's dealings with the men who projected it 
and those who became parties to their schemes 
for the purpose of executing their own illegal 
will through the use of an incorporated instru
mentality. 

In the case of the People of the S tate of New 
York vs. The North River Sugar R efining Com
pany, J 11stice Finch of the court of appeals of 
that State said : 

'P1e abstract idea of a corporation, the legal 
entity, the impalpable and intangible creation 
of human thought is itself a fiction, and has 
been appropriately described as a figure of 
speec~. It serves very well to designate in 
our Illl~ds. t~e collective action and agency of 
many mdividuals as permitted by the law; 
~nd t~e substantial inquiry always is what 
ma given case has been that collective action 
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and ag.ency. As between the corporation 
and thosb with whom it deals, the manner of 
its exercise usually is material, bnt as between 
it and ~he State, the substantial inquiry is 
only wh'at that collective action and agency 
has donl

1
, what it has, in fact, accomplished, 

what is seen to be its effective work, what 
has bee its conduct. It ought not to be 
otherwi e. The State gave the franchise, 
the charter, not to the impalpable, intangible 
and almost nebulous fiction of our thought, 
but to the corporators, the individuals, the 
acti\e and living men, to be used by them, to 
redound to their benefit, to strengthen their 
hands and add energy to their capital. If 
it is tak~n away, it is taken from them as in
dividua~ and corporators, and the legal fic
tion di~appears. The benefit is theirs, the 
punishnrcnt is theirs, and both must attend 
and denend upon their conduct ; and when 
they all act, collectively, as an aggregate 
body, "fithout the least exception, and so 
acting, reach results and accomplish purposes 
clearly corporate in their character, and 
affectin0 the vitality, the independence, the 
utility, of the corporation itself, we can not 
hesitate to conclude that there has been cor
porate conduct which the State may review, 
and not be defeuted by the assumed inno~ 
cence of a convenient fiction. ( 121 N. Y., 
621,622.) 

.All of which is but au elaboration of the 
thought of lli. Justice Wilson, who more than 
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one hundred years ago said in the great case of 
Chisholm, Exr. vs. Georgia : 

In all our contemplations. however, con
cerning this feigned and artificial person, we 
should never forget, that, in truth and nature, 
those who think and speak, and act, are 
men. (2 Dall., 455, 456.) 

The stockholders of a corporation · are the cor
poration for all purposes of resporisibiZ.ity for its 
observance of the law. 

This is so because in the majority the law has 
vested the control of corporate action and that 
majority cannot by the sum of their individual 
acts accomplish that which the law prohibits them 
ro do in their corporate capacity. 

If a majority of the stockholders of two or 
more railroads could not by themselves or through 
their agents, th,e directors. temporarily vest in a 

third person the power to regulate the traffic of 
the roads by a naked del~gation of power, a for

tior-i they could not make such an aITangement 
permanent by surrendering the voting power of 
their stock, or the stock itself. 

A duty of corporate management rests upon 
stockholders of which they cannot divest them
selves by surrendering its pe1formance to another; 
neither can they divide it with others. They are 
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the trustees of the power lodged in them by the 
law and can no more shift the responsibility of 
performance than any other trustee. 

TIIE TIIEORY OF l\UXORITY POWER TO COMPEL 
OB . ERV A:KCE OF TII.E LAW. 

A theory l as been advanced upon behalf of 
defendants th .. t these two railroads are bound to 
refrain from r straining commerce, because to re
strain commerce is to nolate the law, and notwith
standing the overwhelming majority the Securities 
Company has of the stocks of the two roads and the 
power that is Yested in that majority, there is a 
minority inteiest in both roads which can compel 
their competi · \e operation as if no such control 
existed. 

I say this is a theory advanced upon behalf 
of defendants I fully acquit defendants them
seh-es of ent rtaining any such fanciful notions 
of the po"e of a minority. 

\\,.hat was the struggle of lfoy, 1901, abouU 
It was t-0 gain control of the K orthern Pacific ..... 

road through the ownership of the majority of 
its stock. 

What was 1Ir. 11organ's conception of the 
extent of that power as against the minorityl 
His words are, "l knew we had a majority of the 
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common stock, and I knew that actually gave us 
the control." (Record, p. 338.) 

What was Mr. Kennedy's notion of the power 
of the majority i He says (Record, p. 195), "We 
wanted to have a majority of the stock of the 
Northern Pacific where we could absolutely con

trol it under all circumstances." 
What was Mr. Hill's notion of his position if 

he had been left in the minorityi He says, "We 
would not have held the Great Northern a day 
longer than we could have sold it." (Record, 
p. 84.) 

Observe the sfgnificance of Mr. Hill's state
ment, that if the Union Pacific people obtained 
the control of the Northern Pacific, the Great 
Northern road " would not have been held a day 
longer than we could have sold it". This is 
equivalent to saying that by the ownership of the 
majority of the Northern Pacific stock the Union 
Padfic people could have op.erated the Northern 
Pacific road as a competitor of the Great Northern, 
and it is likeW:ise equivalent to saying that so im por
tant was it to the Great Northern to prevent the 
Korthern Pacific from being operated as a com
petitor, that the Great Northern would have been 
for immediate sale if it had failed in its effort to 
secure the N o~thern Pa.d:fic itself. 
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Bnt there i an answer to the suggestion that 
the minority ·ght compel the majority owners 
to obsen-e the fow of Congress which goes deeper. 
It is this : Tha the enforcement of a goYernmental 
policy can not be made to depend upon the desire 
and ability o minority stockholders. As the 
suppressfon of competition is usually a great finan

cial nd\antag~ to the stockholders of a railroad, it 
is not likely t at a minority would be disposed to 
compel obedi nee to the law to their financial 
detriment. Tpe practical impotence of a m.inority 
was well known to the parties to this transaction, 
and their contempt for minority power is disclosed 
by the facts · the case. 

It is sugg sted that the minorities might be 
ru;si.sted unde the laws of )linnesota and Wiscon
sm. With al respect to the laws of those great 

States and :r,
1 

high minded tribunals in 'l>hich 
they are ad · stered, I suggest that the United 
States is not elegated to them for the enforce. 
ment of its O'ITTl laws. 

TlfE IlEllEDY. 

The act gh-es the court power to prei-ent, re. 
strain, or otherwise prohibit nolatioru of the law. 

The power to enforce the policy decfared by 
the statute was conferred in terms broad enough 



89 

to be adequate to any situation. .As the law is 
not to be defeated by any degree of ingenuity in 
the devising of forms of C?mbinations, neither is 
the jurisdiction of the courts to .be frittered away 
by casuistry or, resort to medireval precedents. 

The decree of the court below was molded to 
prevent and enjoin restraint upon interstate com
merce by stripping the Securities Company of its 
power of control over the two railroads, through 
the very obvious method of preventing it from 
exercising the power lodged in it by the defend
ants for the purpose of control. Care was taken 
that no hardship should come to any one by reason 
of the decree, since the full powers of ownership 
may be exercised by the beneficial owners through 
a restoration of the stocks to their original and 
lawful relations to the two roads respectively. 

If it be asked what right the circuit court had 
to enjoin the voting of the stock of both roads, I 
reply that if this combination is illegal under Fed
eral law, then the Securities Company, the means 
by which the combination was accomplished, is 
illegal-is an outlaw; and if it had committed a 
similar violation of the law of New J ersey the 
courts of that State could have caused ira disso
lution and the forfeiture of its property. But, 
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the existence of the Securities Company is 
_ not less illegal because it is the instrumentality 

whereby a Federal rather than ·a State law is 
violated. Certainly, therefore, it can not be heard 
to complain of the decree of the circuit court in 
this case, bec31use that decree by no means goes 
the length which the courts of New J ersey might 
have gone if the Securities Company had violated 
the law and public policy of that State to the 
extent that it has violated the law and public 
policy of the United States. Or, to put it in 

another way, if it were not for technical diffi
culties growing out of the dual nature of our 

Government, the Securities Company would be 
liable to the penalty of corporate death and for
feiture of its property. Has it any ground for 
complaint, therefore, because the process of the 
circuit court is less drastic than a judgment in 
quo warranto~ 

.As I said ifi opening this argument, specifically 
this suit was instituted to determine whether this 
device, which defendants employed to restrain in
terstate commerce by monopolizing the business 
of transportation, will prevail against a law making 
all devices to that end illegal. It is this particu
lar device that is before the court and no other. 
In considering it, I have directed your Honors' 
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attention only to its · 1egal aspects, and I agree 
that it must be judged upon these alone. The 
possible effects of such a judgment upon other de
vices alleged to have been employed to the same 
end; is not for present consider~tion. 

The possibilities of a securities-holding com
pany of this kind as a financial machine for 
manipulating railroad and other properties and 
concentrating their control in the hands of a 
powerful clique are, however, legitimate considera
tions, and I am safe in saying they are simply 
enormous. It bas again and again been pointed 
ou~ since the organization of the Northern Securi
ties Company, that in its simplest form it is possible 
for~ group of men, by incorporating themselves as 
a securities-holding company, to control two rail
road companies upon the holding of half the 
amount of stock that would be required in the 
hands of individuals. Individuals would need 
to hold 51 per cent of the stock of both rail
roads in order to control them, but if a par
ticular group of men had the control of a securities
holding company that held 51 per cent of the 
stock of both roads, they would control both 
roads upon a holding of 51 per cent of the 
shares of the holding company, or practically 
one-fourth of the combined capital of the 
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two roads. jThis does violence to a simple 

rule of vulgar fractions, because it works out 

that a half ll a half is equal to a half of a 
whole. Of c urse, it is a simple proposition t-0 

bring in a nm ber of railroads under the same 

control without increasing the stock of the secur
ities-holding c mpany or without increasing the 

stock of the ho ders of the control of the securities

holding compl ny, by employing the device re

sorted to by t~e defendants in the purchase of the 

Burlington road, namely; by having one of the 

railroads controlled by the Securities Company 

acquire the stock and pay for it with its own obli

gations secure by a pledge of the stock acquired. 

All the roads west of the Missouri River which 

were brough into temporary harmony under 

the Trans-Mis ouri arrangement could easily be 

brought into ermanent harmony, without physi

cal consolidat on, under the arrangement I have 
described. 

I can not think that a combination held together 

by a. rope of sand comes within the prohibition of 

the law, and that one which is bound by links of 

steel may defy its wisdom and it.s power. 

To prevent such a dangerous concentration of 

power, dangerous to commerce and a. menace to 

our freedom, the people have done all that it is 
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possible for them to do un~er our system of gov
ernment. They have legislated against it. If 
this law can be construed so as not to cover the 
situation, or if the court says yea to the proposi
tion asserted in the last paragraph of Mr. Mor
gan's answer, namely, that Congress has no power 
to prevent such combinations, then indeed the 
Government's grave concern as to this litigation 
may be easily understood. 

As we all know, the necessity for uniformity of 
commercial regulations throughout the States is 
the corner stone upon which the present structure 
of our Government was constructed. Although 
many high-minded and far-seeing patriots realized 
immediately upon the successful issue of the war 
of the Revolution that a more perfect union be
tween the States was essential for many reasons 
and for some reasons possibly more necessary 
than those pertaining to the trade and commerce 
of the people, yet the call for the Annapolis con
vention limited its expressed purpose to the con
sideration of a proposition to vest in Congress 
the power to establish uniform commercial regu
lations. The Constitution, when adopted, lodged 
that power in Qongress. 

When the court first considered this delegation 
of power from the people of the United States to 
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the Federal dongress it explored its entire scope 
and purpo!!e. This court's very first exposition 
of the power rroclaimcd that "the power is com
plete in itselr may be exercised to its utmost 
extent, and acknowledges no limitations other 
than are prestl ribed in the Constitution." 

The compl xities of modern commercial condi
tions have no~ developed any modification of this 
conception o~ the regulative power of Congress, 
although at times they have presented serious 
problems as to its application. 

:My contention that Congressional power ex
tends to this device carries with it the proposition 
that in the exercise of the poW"er Uongress is at 
all times a.ccquntable to the people from whom it 
came. 

The defen~nts' contention that no such po-wer 
exists asserts their absolute unaccountability and 
is a request your Honors to affirm their doc
trine that men who own property may do with 
it as they like, notwithstanding its nature or the 
interests of the public. 

0 


